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” UNITED STATES DISTRICT COURT
DISTRICT OF MARYLAND

" STATE OF MAR;YLAND and
PRINCE GEORGE'S COUNTY,

Plalntlffs, :

V. i

KASH PATEL, |

Director, Federal \Bureau of Investigation,
TODD BLANCHE Acting Attorney General,
JOLENE ANN LAURIA

Assistant Attqrney, General for
Administration, | :
EDWARD C. FORST, Administrator,

U.S. General Servzces Administration,
FEDERAL BUREAU OF INVESTIGATION,
ULS. DEPARTMENT OF JUSTICE and
U.S. GENERAL SERVICES
ADMINISTRATIPN,

y |
Defendants.

Civil Action No. 25-3644-TDC

|
| | |
‘ MEMORANDUM OPINION

For over 50 lyears the Federal Bureau of Investigation (“FBI”) a component agency of the
United States Depa!rtment of Justice, has been headquartered rat the J. Edgar Hoover Building in
Washington, DC Equay, however, the Hoovér Buildi_ng has physically deteriorated _and can no
longer meet the FBI’S staffuig and security needs. Therefore, for almost 15 years, the federal
govermeﬂt hésv wclrked to develop a new FBI headqﬁafters fhat liS-capable qf meeting the FBI’s
mission. Progress% on this initiative -has been delayed by- disagreements over where this new

, : | ) o

headquarters shoulEd be located. In 2023, pursuant to a statutory mandate, the United States

|

General Services Administration (“GSA”) selected a location in- Greenbelt, Maryland, within
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Prince George’s County, Maryland as the site for a new, purpose-built FBI headquarters

However on July 1i 2025, the FBI and the GSA announced that they had changed their minds, and
that they instead planned to relocate the FBI headquarters to the existing Ronald Reagan Building
(“Reagan Burldlng,i”) in Washington D C. They also took steps to reprogram or redirect,
prev10usly appropnated funds to support the relocation to the Reagan Burldmg In response, the
. ‘State of Maryland and Prince George s County have filed this lawsuit which represents the next
chapter in the FBI headquarters saga. \ |
Spe01ﬁea11y, Plaintiffs Maryland and Prince George’s County have filed this civil action -
against Defendantsf FBI Dlrector Kash Patel, Acting Attorney General Todd Blanche, Assistant
Attorney General for Administration Jolene Ann Lauria, GSA Administrator Edvyard C. Forst, the
FBI, the United Staites Department of Justice (“DOJ”), and the GSA, in which they allege that the

selection of the Reagan Building by the FBI and the GSA, and the FBI’s reprogramming of funds
. | ‘ 2

in support of the relocation of the FBI headquarters to the Reagan Building, were arbitrary and
capricious and noti in accordance with law, in violation of the Administrative Procedure Act

- (“APA”), 5 U.S.C. :§§ 551-559, 701—706 and that these decisions otherwise violated federal law.
Both parties have ﬁled Motions for Judgment on the Pleadings, which are fully briefed. The Court
helda hearing on the Motions on June 17,2026. For the reasons.set forth below, Plamtlffs Motion

will be GRANTED, and Defendants’ Motlon Wlll,be DENIED.

A ‘BACKGROUND

L Statutory aind Regulatory Framevyork
Congress has tasked the GSA with managing the real estate requirements of federal
, | |
“agencies, which in¢lude the acquisition of real estate for use by federal agencies, as well as the

design and construction of new faeilities. The GSA 1s also ‘generally responsible for the
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maintenance, repair, and improvenient of existing federal facilities. 40 U.S.C. §§ 582(a),
3301(a)(1)(B), 3305(b)(1)(A) Many of these GSA activities are governed by the statutory
requirements codlﬁed at 40 U.S. C §§ 3301-3319. Generally, Congress has mandated that only
the GSA Adrmmst_!rator ‘may construct a pubhc building,” id. § 3302, and acquire land that is
“oonsidef[ed] ﬁece;.sary for use aa sites, or additions to sites, for pubiic buildings,” id. § 3304(b).
The GSA may alsoé “demolish [an] existing building and use the site on which it is located for the
site of [a] proposedf public building,” exchange a- public buildiag or site for another site on which
to construct a publiic building, id. § 3305(a)( 1); or “alter ahy public building;” id. § 3305(b)(1)(A).

"These stat.u'fces, however, impose certain restrictions on the GSA, including that the GSA
may oot “use any ;land as a site for a puolic building if the project has not been approved” oy
designated congre_s!sional— commiﬂees pursuant to a specified process. Id. § 3305(a)(3). As partof
this process, beforef an _appropriation can be made to “construct, alter, or acquire any building to
‘be used as a publicE building” which would involve a total expenditure in excess of a designated
' amouot which is priesently $3.Q6_1 million, the GSA rloust transroit a “prospectus of the proposed
facility” to tﬁe Unitfed States Senate, Committee on Environment and Public Works (“Senate EPW
Committee™) aad tlile United States House of Representatives, Committee on Tra_nsportation and
Iofrastructure (“House T&I Commlttee”) and both Committees must ‘adopt resolutions approving
the purpose for whlch the appropnatlon is made ? Id. § 3307(a)—(b); see also GSA Annual
Prospectus Thresholds, Joint Record (“J.R.”) 136, ECF No. 23.
II. The Consoiidated FBI Headquartere Project

The J. Edgaér Hoover Building ‘(“HOOVGI" Building”) in Washingion, D.C. has served as the

FBI’s headquarters since 1974. However as documented in a 2011 FBI Headquarters

i
“Consolidation Project. Report (“the 2011 FBI Report”) the Hoover Building is “obsolete,
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inefficient and expénéive,” and it is incapable of housing all of the FBIaheadquarte‘rs staff. J.R.
207. Rather, many of thé FBI headquarters personnei work outsicie of‘ the Hoover Building at
leased lo.cations. in (E)r near Washington, D.C., referred to as the*Né,tional Capital Region (“NCR”).
The FBI recognizc!:d that this dispersion of personnel “haé created. signiﬁcant -challeriges in
effectively managirll;g the Bureau’s 27 HQ Divisions and Offices.” Id. In addition, the Hbover
| Building does not Izneet applicable scéurity standards and has “the worst phyéical security of any
Agency-level headquarters in fhe Intelligence Community or Department of Defense.” z i
Accordingly, in the: 2011 FBI Report, the FBI propoéed that its hea;dqilarters elements should be
consolidated into a fsing-le location in the NCR, which the FBI asserted would “achieve substantial
cost savings, p'rovicié economic benefits, and improve efficiency, seCL‘lrity, and sustainability.” Id.
In DeCembeE:r 2011, the Senate EPW Committee adopted a resolution which directed the

GSA to proceed with plané fora newl“consolidated FBI Headquarters facility.” J.R. 195-96. The

. resolution authoriz{ad the GSA to pﬁsue a “private sector Jease transaction, on Federally owned
land,” J.R. ‘1'95, an-dflreferenced the 2011 FBI Report, which had proposed building the consolidated
headquarters throuéh a public-private partnership in which a private developer would finance the
lconstruction' of the ?new headquarters on federé.l lanc;‘u; and then lease that fé.cility back to the FBI
for a certain term oft years, after which the federal government would assumé full ownership of the
facility. The same report also recommended using the Hoéver Building as part of a land exchange
to fund the private ldevelopment. 'fhe Senate EPW‘Committee resolution also specified that “to
the maximum exteﬂt feasible. . . the coﬁsolidated FBI Headquarters facility shall be located within
2 fniles frdm a Wa:lshington metro rail station and 2.5 miles from the National Capital Region

Beltway” and shouid “provide for Interagency Security Committee Level V security.” Id.
i .
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In 2013, the GSA published a “Request for Expressions of Interest” to solicit sites for the
consohdated FBI hieadquarters facility. Compl. § 18, ECF No. 1.. In 2014 the GSA convened a
: panel to review the responses to the request and developed a short hst con51st1ng of three potentlal
| sites, whlch were lo!cated in Greenbelt, Maryland; Landover, Marytand; and Springfield, Virginia.
Although the paneléconsidered some sites in Washington, D.C., none made the short hst.
On Decemher 18, 2015, the Consolidated Appropriatrons'Act of 20-16. was eneeted into
law. Se-e Consolid%ated Appropriations Act, 2016, Pub. L. No. i14-1*13, 129 Stat. 2242 (2015)
(“the 2016 Appropr?iations Act”). ‘In"that Act, Congress a}nptopriated to the GSA “$75,000,000 . .
- . for construction mfé.nagement and oversight activities, and other projeet support costs, for the FBI
Headquarters Cons;olidetion.” Id. at 2451-52. On February' 8, 2016 ‘the. GSA submitted to
Congress a Flscal Year 2017 Prospectus for the Constructlon of the FBI Headquarters
Consolidation (“thel 2017 GSA Prospectus”) which outlined a plan to develop the consolidated FBI
headquarters facﬂr‘Jy at one of the 2014 short-llst locations of Greenbelt, Landover or Springfield.
~In that prospectus, the GSA stated that the “FBI is in urgent need of a consohdated Headquartersl

- fac111ty to support 1nformat10n sharmg, collaboratlon and mtegratlon of strateglc priorities,” and
.

~ that the FBI’ “dlspersmn and fragmentatlon 1mpeded “the FBI’s ab111ty to rapidly respond to

ever changing, asyr_nmetrlc threats.” J.R. 125. The GSA proposed funding the project, through :

previously enactedéapproprietions, the value gained from conveying title to the Hoover Building

to the winning bidcgler,- and an additional $1.4 billion in appropriations to the GSA and the FBIL

Although the GSAEconsitlered modernizing and redeveloping the Hoover Building, it determined

that such an undertiking would be cost prohibitive, and that the Hoover Building was not capable

of meeting the square footage, security, and operational needs of the FBL
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On May 5, 2017, the Consolidated Appropriations Act of 2017 was enacted into law, . in
which Congress provided in the FBI’s construction fund “$323,000,000 . . . for the new Federal

Bureau of Investigation consolidated headquarters faéility in the National Capital Region.”

Consolidated Appropriations Act, 2017, Pub. L. No. 11531, 131 Stat. 135, 197-98 (“the 2017
Appropriations A(::t”). Congress alsb provided in the GSA’s federal buildings fund
“$200,000,000” foir' the “construction and acquisition” of the “Nafional Capital Region, FBf
Headguarters ConSolidétion.” Id.,lat 356-57. |
However, in Iuly 2017, the (\§SA and the FBI announced that they were canceling the‘
consolidated FBI‘hIeadquartcr_s project because Congress had not_aﬁi)rovéd enough funding for it.

Both agencies noted tgat a new FBI héadquarters was still necessary and stated that they would

continue to work to.get‘hef to address the FBI’s space requirements. The next month, on August 2,

e

| '201)7, the Senate EI:’W Committee held an 6versight hearing with GSA_Aand FBI officials, eﬁtitled
“FBI HeadqudﬂersiConsolidation Project — What Happened and What’s Next,” in which Michael
Gelber, the GSA‘Aicting PuBlic Buildings Service Commissioner, testiﬁed that “GSA determined
that moving forwa?rd wi'Fhout’ full ﬁnding would put the Government at risk for p'roject cost

escalations,” and th!at both the GSA and the FBI were concerned about “the potential redﬁction n
" l -

!

thc; vélue of the H,c!;ovgr property, sinc¢ developers; were .schedu‘led to ‘receivc the propérty oﬁce
the. new FB:I 'conS(glidate;l headquarterg [was] completed.” T R. 331, 349. Senators, however, ‘
o .
expressed surprise and frustratioﬁ over the dancellatibn of the proj ect. Senator John Barraséo of
| Wyoming, the'. Chai.ir of the EPW Cdmmittée, stated that “Senators should not have'to find out
about a decision of this magnitude by reading about it in The Washington Post,” and Senator Tom

. Carper of Delaware, the Ranking Member of the Committee, stated that the decision was a “shock”

" to the three localities with sites on the short list, that it would have “a significant impact on the

|
|
|
|
: |
i
I
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“region,” and that he had “concerns . . . regarding the move by GSA to cancel the procurement
[ » :

process” ranging frc!)m “the lack of consultation with Congress, to the impacts on national security,
! ‘ .

?

to the excess -cost’) the decision would impose on the federal government. J.R. 333, 335-36.

Senator Ben Cardih of Maryland, after referencing the selection process that identified the three -

potential sites, djsagreed that the funding would ‘not be availahle, noted that Congress had

appropriated mone}ll for the consolidated FBI headquarters project in fiscal years 2016 and 2017,
l

and asserted that the Appropnatrons Committées had “made it clear that they would provrde the

“additional monies’ ineeded to complete the project. J R 341—42 |
Throughout the remainder of the first Trump Administration, the status of the consolidated

FBI headquarters pro_] ject remained uncertain. Although the GSA and the FBI submitted a revised

plan to the Senate EPW Committee on February 12, 2018, which descrrbed the bu11d1ng of a

- consolidated FBI headquarters on the site of the Hoover Building, Congress did not appropriate
"~ further funds for the project, and an official prospectus was never submitted to Congress.
, III. The Greenhelt Site Selection

After a period of inaction, Congress took steps to revive the consolidated FBI headquarters
project. Speciﬁcallsr, in the Consolidated Appropriations Act of 2022, enacted on March 15, 2022,
Congress required ithe GSA and the FBI to submit to the House and Senate Appropriations .

Committees, the Senate “EPW Committee, and the House T&I Committee a “report on the

COnstruction ofa new headquarters for the F ederal Bureau of Investigation in the National Capital
Reglon within 180 days. See Consolldated Appropriations Act, 2022, Pub. L. No. 117-103, 136
Stat. 49, 151 (“the 2022 Approprlatlons Act”). The 2022 Approprratlons Act also included a

provision (“the 2022 Site Selection Prov1sron ) requiring that:
The Adnnmstrator of the General Services Administration shall select a 31te from
one of ,the three listed in the [2017 GSA Prospectus] for a new fully consolidated

| ) . 7
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Federal Bureau of Investigation[] (FBI) headquarters Such decision shall be made
in as expedmous manner as possible.

Id. at 276. In the sz:lme section, the Act included a requirement that:
: | .
Within 180 days of selecting a site, the General Services Administrator shall
transmit to the Committees on Appropriations of the-House of Representatives and
the Senate, 'the Committee on Transportation and Infrastructure of the House of
Representatives, and the Committee on Environment and Publics Works of the
Senate, a report on' the construction of a new headquarters for the FBI in the
Nat10nal Capital Region.
Id. The Act further required that the report be consistent with the requirements set forth in 40
US.C. § 3307(b), which generally apply to a prospectus submitted in relation to a proposed federal
building project. S:ee id.
Based on this statutory directive; the GSA undertook a site selection process between 2022
and 2023 among the three sites listed in the 2017 GSA Prospectus (“the short-list sites”). During
this time period, Pl:i:lintiffs provided the GSA with additional information about the two Maryland

sites under consideration and provided financial commitrnents for off-sire improvements. In
September '2022, .tlhe fGSA .hublished a Site Selection Plan and provided state and_'county
government stakeh:olders with a briefing on the criteria and evaluation procees it would use to
select a site for the eonsolidated FBI headquarters. The Site ‘Select-ien Plan created a site selection -
panel of three federal government employees ‘who would submit a report to a Site Selection
Authority.(“SSA”),: who was tasked uvith' reviewing the panel’s‘ decision and making a 'ﬁnal site
selection decision. The GSA made administrative updates to the Site Selection Plan in November
2022. v : | |

Mea'nWhile,E the Censel'rdated Appropriations Act of 2023 was enacted on December 29,
‘- 2022, through ‘Which Congrees provided _',the GSA with an addiﬁoﬂal $375,000,000 for the

“National Capital Region: Federal Bureau of Investigation Headquarters Consolidation.” See

|
|
|
|
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Consolidated Appr':npriations Act, 2023, Pub. L. No. 117-328, 136 Stat. 4459, 4682 (2022) '(“the
2023 Appropriations Act”). The 2023 Appropriations Act also included a provision (“the 2023

Site Selection Provision”) requiring that:

The A&mimstrater of the General Services Administratien shall select a site from
- one of the three listed in the [2017 GSA Prospectus] for a new fully consolidated

Federal Bureau of Investlganon (FBI) headquarters
I .
Id at 4687. In addiltlon, the,Act mandat_ed that the GSA undertake additional consultations with

. I
the stakeholders fr&m Maryland and Virginia by requiring that:

In considering the September 2022 and amended November 2022 GSA’ Site
Selection Plan for the FBI-Suburban Headquarters, not later than 90 days after
enactment of this Act, prior to any action by the GSA site selection panel for the
‘new Federal FBI headquarters, the GSA Administrator shall conduct separate and
detailed consultations with individuals representing the sites from the State of
Maryland and Commonwealth of Virginia to further consider petspectives related
to mission requlrements sustainable siting and equity; and evaluate the viability of
the GSA’s Srte Selection Criteria for the FBI Headquarters to ensure it is consistent
with Congressmnal intent as expressed in the resolution of the [Senate EPW
Commlttee} (112th Congress), adopted December 8, 2011 and further described in
the {2017 GSA Prospectus]. Following those consultations, the Administrator shall
proceed wrtP the site selection process.

Id. The GSA condilcted these required cohsultatierls during Mé.rch. 2023. In July 2023, the GSA
issued a second amiendment to the Site Selection Plan and named GSA Public Buildings Service
Commrssmner Nma Albert as the SSA.

On September 30, 2023, Albert 1ssued a 38-page Site Selectlon Dec151on and “selected the

Greenbelt site as tlére location for thel Federal Bureau of Investigation Suburban Headquarters.”
JR. 609. In doingi S0, Albert overruled the site selection panel, which had recommended that "
Albert select the Sifringﬁeld, Virginia site. Albert stated that her determinaﬁon_ constituted the
GSA’s “final deteirmination.” JR. 574. In communieati_ons with the GSA, FBI officials

questioned the site selection process and requested that the GSA select a new SSA and re-run the

site selection process, but it also expressed a commitment to move forward with the project. On




|
I
I

November 9, 2023 the GSA publicly announced its selection of the Greenbelt site and its intent

i

to move forward wllth the acquisition of the site. |

' Congress Cflmtinued to provide additional funds for the consolidated FBI headquarters -

project, 1nclud1ng $200 000,000 directed to the GSA for the “National Capital Region: Federal

Bureau of Investrgauon Headquarters Consohdatlon” in the Further Consolidated Approprlatrons

Act of 2024, enacted on March 23, 2024. See Further ‘Consolidated Approprlatlons Act, 2024,

Pub. L. No. 11 8-4’Ir",A 138 Stat. 460, 552. On March 28, 2024, the GSA submitted a prospectus
report for the Greenbelt site (“the Greenbelt Prospectus™) to the Senate EPW Committee and the

* House T&I Committee, in accordance with the 2022 Appropriations Act. The GSA proposed that

‘'upon adoption of rei:solutions by these Committees approving the Greenbelt Prospectus, it would

“expeditiously move forward ‘with site acquisition, design, design related consulting services,

1
i
i

management/oversi'ght, and preliminary construction support activities, using the GSA’s existing

balances of approxi!mately $845 million,” and that the GSA would make requests for “construction

and fit out hctivities” in future fiscal years, specifically through a $3.5 billion Federal Capital
Revolving Fund. JiR. 1612-13.
[ .
'On July 31,/2024, the Chairs of the House T&I Committee, the House Committee on the

Judiciary, and the House Committee on Oversight and Accountability sent a letter to the GSA
l

Adrmmstrator expressmg concerns about the Site Selection Decision as well as the accuracy of

certain mformatlon in the Greenbelt Prospectus The letter noted that “the details in the current

prospectus are nearly identical to the prospectus submltted in 2016—eight years ago—despite a

reduction in stafﬁng and changes in market conditions,” and even though the FBI had more

reeently stated that|it had a plan to move thousands of employees out of the NCR to Huntsville, _

Alabama. J R 630! 632. The letter concluded by stating:

10
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We belleve that the current proposal for a new FBI headquarters is inadequate, ill-
defined, and does ‘not take into account the current requirements of the FBI.
Accordlngly, GSA should submit a prospectus that includes accurate and updated
1nformat10n on costs and scope and considers alternative solutions on locations that
may better meet the FBI’s current mission. Until such a prospectus is submitted
and the concerns identified are addressed, the [House T&I Committee] has
insufficient !mformatlon to call the prospectus up for Committee action.

-J.R. 632. To date, ’éhe Greenbelt Prospectus has not been approvéd by Congress. Further, despite
requests for furthe:r funding for the coﬁsolidated FBI headquarters project, Congress‘ has not
appropriated such aédditional funding. |
IV. The Reagaxil Building Site Selection and Reprogramming

| On July 1, é025, the ‘FBI and.the GSA eaeh issued a bress release‘which “announced the
selection of the Rox%ald Reagan Building complex in Washington, D.C. as the new loeation for FBI

. Headqua.rters."’ F]?:’I'Press Release' at 1, Compl. Ex. 3, ECF No.‘1-3 ; GSA Press Release at 1,.

..Compl. Ex. 4, ECF No. 1-4. The agencies noted thet tﬁere had-been “nearly two_deeades of

| atfempts te find the% needed epace to meet the FBI’s mission and wdrkforce requirements” and that
“IpJrevious efforts %oeused on constructing a new suburban elampus.” FBI Press Release at 1; GSA
Press Release at 1. F BI Director Kash Patel stated that the move ';vas “cosf effective e.nd resource -
efficient,” and GSA Public Bulldlngs Service Comm1sswner Michael Peters stated that the
selectlon. of the Reagan Bulldlng saves “billions of dollars on new construction.” FBI Press
Release at 1; GSA Press Release at 1. Neither announcement discussed the requirement in the

2022 and 2023 Slte' Selection Prov1slons included in the 2022 and 2023 Appropriations Acts, that

‘

the GSA must sele(!:t one of the three sites 1dent1ﬁed in the 2017 GSA Prospectus.

Also oln. Jul)fr i, 2025, the DOJ provided a ‘\Afrit‘een notice to Congress tHat the FBI intended
to rei)rogram $555 Emillion in previously appropriated FBI ﬁmds “to relocate to, renovate, build-

out, and furnis'h an'existing, Federally owned building in Washington, D.C., to serve as the new -

FBI HQ in thel, NC]R ” JR. 1731, 1733. Of the $555 million to be reprogrammed, $180 million "
| : ' . .
' 11




was from the FBI |s Construction account appropriated in the 2016 Appropriations Act, $323
million was from tlhe FBI’s Construction account appropriated in the 2017 Appropriations Act,

and $52 million_w;is from “no-year Salaries & Expenses (S&E) futrding previously identified for
design and pre'cons"truetion activities associated with the new HQ project.” J.R. 1732.
! ’ ) .
On September 19, 2025 in a letter addressed to the chairs and ranking members of the

Senate and House Comm1ttees on Approprlatlons and Subcomm1ttees on Financial Services and
General Govemment (“the GSA Transfer Request™), Acting GSA Administrator Michael J. Rigas

" requested expedrtec} approval of a transfer of “$843,769,886 appropriated to the Federal Buildings
. . :
Fund (FBF) for the: Federal Bureau of Investigation (FBI) Headquarters Consolidation from the

FBF’s oo'nstructiong and acquisition account to the FBF’s major repairs and alterations account.”
GSA Transfer ‘Reqlflest at 1, Compl. Ex. 6, ECF No. 1-6. This transfer request was approved by

the Senate Subcomfnrittee on Financial Service and General Government on December 1, 2025,
| . )

‘but to date it has not been approved by the House Appropriations Committee, so the transfer has
I :

not been ef_fectuated. ‘

In conjunctiion with the GSA Transfer Request, the GSA also submitted a prospectus to the
Senate EPW Commiitfee and House T&I Committee in which it proposed “the repair and'allterat.ion
of the Ronald Reag;an Buiiriing to serve as a new consolidated Headquarters for the . . . Federal
Bureau of Investlgatlon” (“the Reagan Building Prospectus”) JR. 621. The Reagan Bulldmg'
Prospectus stated that the ° proposed project w111 repair, modify, reconfigure, and fit out the
[Reagan Bulldmg] replacmg the ex1st1ng headquarters for FBI at the J. Edgar Hoover

Building . . . allowmg for the consolidation of existing FBI leases in the National Capital Region.”

| ,
Id. On October 29; 2025, the Senate EPW Committee approved the Reagan Building Prospectus

12.
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by a vote of 10 to 9. On December 18, 2025, the House T&I Committee adopted a resolution

- approving the Reag!an,Building Prospectus.

Onr January|23, 2026 the Commerce, Justlce Smence Energy and Water Development

and Interior and Env1ronment Appropnatlons Act of 2026 was enacted into law. See Commerce
Justice, Science; Energy and Water Development; and Interior and Environment Appropriations
Act, 2026, Pub. L. No 119-74, 140 Stat. 5 (“the 2026 Approprlatlons Act”). Inthat Act, Congress
" included the followgng _prov1smn (“the 2026__ Appropriations Act Provision™):

Any remaining unobligated balances from amounts originally made available under
the headmgt“F ederal Bureau of Investigation—Construction” in the Department of
Justice Approprlatlons Act, 2016 (title II of division B of Public Law 114-113) or
in the Department of Justice Appropriations Act, 2017 (title II of division B of
Public Law 115-31) for the new Federal Bureau of Investigation consolidated
headquarters facility in the National Capital Region that were subsequently
reprogrammed pursuant to a notification received by the Committees on
Appropriations from the Assistant Attorney General for Administration on July 1,

2025, may ot be further obligated until the Federal Bureau of Investigation submlts
to the Commlttees on Appropriations of the House of Representatlves and the
Senate the contracted and completed architectural and engineering plan for the
Federal Bureau of Investigation’s new headquarters bu11d1ng for review: Provided,
That classified portions of the architectural and engineering plan shall be submitted
through a clasmﬁed annex.

Id at 40. To date no such arclntectural and englneermg plan has been submltted
V. Procedural Hlstory

On Noveml:E)er 6, 2025, Plaintiffs ‘ﬁled the six-count Complaint in this case. In Count 1,
Plaintiffs allege th%at the FBI’s Tuly 2025 selection' of the Reagan Building (.“the FBI Reagan
_Building Selectioné Decision”) exceeded the FBI’s statutory laut'ho_rity and vioiated s’.catutory'.
directives. In Coullgt 2, Plaintiffs ellege that the GSA’s July 2025 selection of the Reagan Buiidirlg :
(“the GSA Reagan Building Selection Decision”) exceened the GSA’s statutory authority and

T

violated statutory directives. In Count 3, Plaintiffs allege that the FBI’s decision to reprogram the

$323 million from|the 2017 Appropriations Act as part of the overall feprogramming of $555

13




nillion referenced in the July 1 2025 notice (the “FBI Reprogrammmg Decision”) exceeded the
FBI’s statutory author1ty and violated statutory directives In Counts 1 through 3, Plamtiffs seek -
relief under the AI?A because the challenged actions were “not in accordance with law” or “in
excess of statutory ijurisdiction; authority, or limitations,” 5 U.S.C. § 706(2); the Mandamus Act,
.+ 28 U.S.C.'§ l361y;the Court’s eduitable‘ authority;.and the Declaratory Judgment Act, 28 U.S.C. §
2201(a). In Counts 4, 5, and 6, Plaintiffs challenge the FBI Reagan Building Selection Decision,
the GSA Reagan Building Selection Decision, and the FBI Reprogramming Decision, respectively,
as arbitrary and‘canricious in violation of the APA,5USC. § 706(2)(A).I Plaintiffs request that |
the Court hold unlayvful, set aSide, and vacate the challengcd actions, enter a permanent injunction
preventing the imﬁlementation of the challenged ‘actions ‘enter a declaratory judgment that the
challenged actions' are unlawful and void, and award reasonable attorriey’s fees, costs, and
expenses pursuant to 28 U.S.C. § 2412 On January 16, 2026, Defendants filed an Answer to the
Complaint.
| DISCUSSION

In their Motion for Judgment on the Pleadings pursuant to Federal Rule ot" Civil Procedure.

12(c), Plamtlffs seek final Judgment in their favor based on the arguments underlying Counts 1, 2,
3, and 6. Spemﬁcally, they assert that the FBI and GSA Reagan Buildmg Selection Decisions
(collectively, “the Reagan Building Selection Decision™) violated statutory provisions, including
the 2022 and l20_23i Site Selection_ Provisions. They also assert that tlieK FBI Reprogramming
Decision was unla\ivful because the: sole reason for that decision was to implement the unlawful :
Reagan Building éelection Decision and because it violated the statutory restriction in the 2017
Appropriations Acté on the use of the $323 million appropriated that year for the consolidated FBI

headquarters Iirojedt.

l
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In their Cross Motion for Judgment on the Pleadings, Defendants seek final judgment in

their favor on all counts on the grounds that (1) Plaintiffs lack standing to assert their claims

because they Have not shown that their injuries are redressable by a favorable ruling; (2) Plaintiffs’

claims relatlng to the FBI Reprogrammmg Demsmn fail because that decision did not constltute a
final agency actlon' for purposes of the APA and was otherwise lawful; and (3) Congress ra’uﬁed
the Reagan Bulldlng Selectlon Decision and the FBI Reprogrammmg Decision through the 2026
Appropriations Act Provision.
I Legal Standard

Federal Rule of Civil Procedure 12(c) pr0v1des that “a party may move for Judgment on

the pleadings” after! the pleadings have been filed. Fed. R. Civ. P. 12(c). “The standard of review

: ] 3 .

for Rule 12(c) motions is the same as that under Rule 12(b)(6).” Drager v. PLIVA USA, Inc., 741
. M ,

F.3d 470, 474 (4th ¢ir. 2014). Thus, in reselving a Rule 12(c) motion on the basis of the underlying

merits, the court assumes the facts alleged uy the nonmoving party to be true and draws all’
| : . ) :
reasonable factual inferences in its favor. Affinity Living Grp., LLC v. StarStone Specialty Ins.

* Co., 959 F.3d 6341, 639, (4th Cir. 2020). Judgment is appropriate only if the moving party

‘establishes that no genume issue of material fact remains to be resolved and that the party is entltled

B

|
to Judgment as a matter of law. Deutsche Bank Nat 'l Trust Co., v. Fegely, 767 F. App’x 582, 583

(4th Cir. 2019) On cross motions for Judgment on the pleadlngs the court reviews the motions

separately and applles the same legal standard to both motions. Navzgators Ins. Co. v. Under
l

Armour, Inc., 165 E 4th 171,180 n.9 (4th Cir. 2026).
On a Rule 12(c) motion, a court considers the pleadings, which consist of the complaint,
. ' | . .
the answer, and arLty written instruments attached to those filings, as well as any documents

”

attached to the motion thét are “integral to the complaint and authentic.” Occupy Columbia v..
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Haley, 738 F.:o”d 10’57, 116 (4th Cir. 2013) (quoting Philips v. Pitt Cnty. Mem’l Hosp., 572 F .3d- 176,
180 (4th Cir. 2009):). The court ma}-r “té.ke judicial notice of matters of public record.;’ Navigators
Ins. Co., 165 F4tH at 180-81 n.9. Here, the parties have squiﬁéd a Joint Record' of exhibits
relevﬁnt to Fhet Motiions,'without objectibn from either side ex§¢pt as noted below. In evaluating
' the Motfor;s, to the ;extent that the Court has considered exhibits in the J Qint vRe'-c<')rd .not separately =
- attached to the pleiadi_ngs, it has considered only those documents which are referenced in the-
Complaint anél thusi integral to i;[, or documents that are matters of public record for which it may
take judicial'noticeg; Although the Court agrees with Plaintiffs that Exhjbits 27, 28, and 30 within
the Joint Recofd, cénsisting <')f média reports, are not properly subject to judicial ﬁotice, the Court
finds that considerétion of these exhibi_'ts. and their contents would not. alter the outcome of the
Court’s resolution <E)f the Motions. |
IL Redressabiility '
‘The Court ﬁrst addresses Defendants’ argument that Plairitiffs lack standing to assert their
| claims. Eecause Aljiticle IIT of the United States Constitution limits the jﬁrisdic.tion of federal courts
to “Cases” and “C(i)ntroversies,” plaintiffs in federal civil actions must demonstrate standing 'to
assert their qlaims.é Lujan v. Defs. qf Wildlife, 504 U.S. 555, 560 (1992); The “irreducible
constitutional minilénum” requirements of staﬁding consist'of three eleménfs: (1) the plaintiff must
have suffered an “:injury in fact”; (2) the injury mﬁst be fairly traceable to the acﬁons of the
: defendént; and (3) 1t must be “likely”. that the injury will be “redressed by a favorable decision.”
Id. at 560-61 (ci_tatiions omi>t_ted).‘ Standing must bé established for éach élaim'and. form of relief
sought, DaimlerC:hfysler Corp. v. Cuno, 547 U.S. 332, 352 (2006). When there are multiple
plaintiffs; the ?Cour;t need only determine that there is at least one 'plaintiff with standing for a
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particular claim in order to consider the claim. Town of Chester v. Laroe Ests., Inc. , 581 U.S. 433,
439 (2017). |

Defendants ;do not contest that Plainﬁffs have satisfied the injury and traceability elements |
.necessary for Tstandfi_ng. Rather, Defex#lants ar;gue that Plaintiffs’ alleged iﬁjuries woﬁld not be -
‘redressable by a favorable ruling of this Coﬁrt. To establish redr.essability, Plaintiffs must
demonstrate that “if is likely, as opposed to merely speculative, that the injury will bé redressed by
a favorablcdecisioﬁ.” Sierra Clubv. U.S.‘_Dep 't of the Interior, 899 F.3d 260, 284 (4th Cir. 2018)
(quoting Frignds of the Earth, Inc. v. Laidlaw Env't Servs. (T OC), Inc., 528 U.S. 167, 181 (2000)).
The “burden imposed by this requirement is not Onerous.’; Deal v Mercer Cnty. Bd. of Educ. ,911
- F.3d 183, 189 (4th: Cir. 2018). Plaintiffs “need not show that a favorable decision will relieve
[their] eilcry injury.” Id. (quoting Sierra Club, 899 F.3d at 2-84). “Rather, plaintiffs ‘need only
show that thesf personally would benefit in a tangible way from the court’s intervention.”” .Id'
(quoting Sierra Clu.b, 899 F.3d at 284). “The removal of even one obstacle to the exercise of one’s
rights, even'if other barriers remain, is sufficient to show redressabilify.” Sierra.Club, 899 F.3d at
285. Whe.re' the requested ;elief is an ordering of a change in a legal status, redressability is
established if there; is a “significant increase in the likelihood” th%lt the plaintiff r“would obtain
relief that dire;:tly I"CdI'CSS.f.:S the injury suffered.” Reedv. Gberté, 143 S. Ct. 955, 960 (2023); Utah
v. Evans, 536 U.S. 452, 464 (2002). . |

In this.case? Plaintiffs ask the Court to vacate, enjoin, and déclare unlawful the Reagan
Building Selection Decision, as _well as the FBI Reptogramming Decision; and assert that such’
relief would provide redress for their injuries because it would “haye the effecf of reinstating the

Greenbelt site as the selected site.” Pls.” Mot. at 25, ECF No. 18-1. Plaintiffs’ asserted injurieé

include harm to Mal:'yla_nd’s proprietary interests, specifically to the value of a parcel of land owned |

i 1
.



by Maryland that is% adjacent to the Greenbelt site and for which Maryland was negotiating payment

* from the GSA in exchange for an easement or sale bf the parcel, and harm to both Maryland and

Prince George’s Cozunty, particularly the loss of economic benefits such as the recéipt of ﬁermittirig
fees and tax r':evenéle. that they would have received ﬁom the construction and opere;tion of the
consolidated FBI h*?ead.quarters at thé Greenbelt site. |
Défendaﬁts Eérgue that redressability canhot be established because even if the Court awards
Plaintiffs théir re(:lu_ested relief, it is- “beyond speculative” that Plaintiff; will receive any
downstream bcnefits from the Court’s decision. Defs.” Mot. at 21, ECF No.‘ 19-1. Defendants
iasse'rt that a decisién to .vacate the challenged actions would ﬁo!dorhpel aﬁy specific prospective
lagency action; sﬁcl; as dbligatfng the repronged funds towards the Greenbelt site. Defendants
also argue that Whi;lq:, in their view, Plaintiffs need the consolidated F BI headquarters.to be Built I‘
at‘the Grcegbelt sit;q in order to restore their lost economic benefits, it is ﬁot substantially 1ikely
that, even with a fa;vorable court ruling, the FBI headqﬁarfers will'be built at the Greenbelt site.
As Defendanits see iit, Congress has néver appropriated énough monéy to make the construction of
the consoliAdaAlted FBI headquarters prlojectb at the Greenbelt site a realistic outcome, and it is
| unlikgly- to appropr:iate the billiéns of dollars in additional funds n_eceséary for the project to move
forward. Further, beféﬁdan‘ts note tﬁat there is presently political resistaﬁcg within Con‘gress'to
the Greenbelt site, e;s eviaenced by Congress’s failure to approve the Greenbelt Prospectus and the
July 31, 2024 :l.f:‘ctle-rE from thrf;e House Committee chairs exprcssing concerns about the Greenbelt
- Site Selection Deélision.1 They therefore assert that a ruling thaf vacates the Reagan Buildiné'
Selection 'Dec‘lisioﬁ.; would.mbs_t likely result in the FBI headquarters remaining at the Hoover

~ Building indeﬁm'tejly, rather than the constructidn of a consolidated FBI headquarters at the

v | \, : - - . - -
Greenbelt site, and thus would not redress Plaintiffs’ injuries.

18 s




Defendants’ arguments are unpersuasive for several reasons. First, they erroneously claim

that Plaintiffs’ irijmf'ies can be redressed only if the consolidated FBI headquarters is actually built
R 5
at the Greenbelt sitci:. The legal effect of vacating the Reagan Building Selection Decision and the -

, i
FBI Reprograinmh:lg Decision would be to reinstate Greenbelt as the selected site for the

consolidated FBI hfeadquarters project. See PJM Power Providers Grp. v. Fed. Energy Regul.

C’omm )n 88 F.4th§ 250, 265 ‘(3‘d Cir. 2023) (“[V]acating or rescinding invalidly promulgated
, .

regulations has the effect of remstatmg prior regulatlons (quoting Abington Mem’l Hosp. v.
! B

Heckler, 750 F.2d 242 244 (3d Cir. 1984))); Actzon on Smokmg & Health 2 sz Aeronautics Bd.,

713 F.2d 795, 797 (:D.Cv. Cir. 1983) (holding that “vacatlng"or rescmdlng a rule has “the effect of
reinste.ting the rule:s previously in force™). Plaintiffs have plausibly alleged that with "such a
reinstatemel‘lt' there would be a significant increase in the likelihood of rectress for an injury even
before there is any |constructlon of a consohdated F BI headquarters at the Greenbelt site. Where

Plamtlffs have plau51bly alleged that the Reagan Bulldlng Selectlon Decision “impair[ed] the'

X

market value” of Maryland’s parceli of land at or near the Greenbelt site, Compl. | 59, the
reinstatement of the Greenbelt site would likely have the practical effect of restoring value to that

parcel, because it V\EIOllld reestablish a specific potential need for the use of that parcel, which no

longer existed after :the Reagan Building Selection Decision, that would neceséarily‘ have economic

‘ value Notably, Pléintiffs need not show that there wbuld be a large increase irt the value of the

parcel, just that some value would be restored. See Diamond Alt. Energy, LLCv. Env t Prot.
Agency, 145 S. Ct. 2121 2135 (2025) (holding that even one dollar in economic benefit would

satisfy the redressability component of Article Il standing). As a result, the Court “would have
I : ’ ’ . -
ordered a change in a legal status™ the “practical consequence” of which would be to signiﬁcantly
S :

increase the likelih<i)od that Plaintiffs would obtain relief redressing an injury, that is restoring or
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.
increasing thel valu?e of the parcel, which is sufficient to demonstratg: redressability. Evans, 536
USS. at 464, | |

Secqnd, e.Véen if the | Court were to focus on the construétién of the consolidated FBI
'heac.iquarters E:lt .thez Greenbelt site- as the relief required to rédres§ Plaintiffs’ injuries, Plaintiffs
neéd not show that'it is certain that they vﬁll gain that ultimate reliéf. Here, rejinstatemen;c of the
Greenbelt site as the formally selected site would significantly increase the likelihood that the
project woul'd?movée forwmd,-including by removing “one obstacle” to the cohstruction of the
project at the"'Gree_nbelt' site—the Reagan Building Selection Decision—which is sufficient to
establish rcdfeésability. “Sierra C;lub, 899 F.3d at 285. Furt‘her, Defendants fail to account for the
specific legal étandérd épplicable to éircumstances under which, as here, a plaintiff primarily seeks -
- the restora'tib; ofa 1ost opp.ortunity to gain some other ultimate relief. The United States Court of
Appeals for the F oﬁrth Circuit has hield that where a plaintiff seeks ,immediate relief from a federal
court as necessary to réstore a lost oppoi"tunity to obtain ultimate relfef from a different entity, such
A_ as an adminis‘trativfe agency, redressability does not require a showing that the plaintiff will
eventually 4obta‘in tilt;e ultimate relief sought, only that there is a “realistic possibility” that the
plaintiff will thaiﬁ that uitimate'relie'ﬁ Sierra Club v. State Watér Control Bd., 898 F.3d 383,
401-02 & n.11 (4th Cir. 2018). | |

ThJS pr‘inciple was applied in Townes v, Jarvis, 577 F.3d 543, 547 (4tf1 Cir. 2009), in which
a Virginia state pris;)ner, Townes, brought a constitutional challenge to the Virginia Parole Board’s
determination that he was ineligible for consideration for discretionary parole. See -id. at 546. The
Féurth Circuit recé)gnized 'th'at the immediate relief Townes .sought to redress his injury, a
rescissidﬁ of the Pafrole Board’s ’décisilon that he was ineligible_ so as to fesfore hlS opportunity to

" receive discretionary parole, may not result in Townes actually receiving parole because the Parole

!
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Board retamed absolute discretion over such decisions. See id. at 547, 549. Nevertheless, the

court concluded that, to establish redressability, Townes was not required to show that a favorable

ruling on the challen, nge to ineligibility would hkely result in a grant of parole rather he was

required to show only that such ultimate relief was a rea11st1c possibility” if the requested relief

inthe case was likely to redress his immediate injury: the lost opportunity to seek paro'le. See id.
at 547-49.

T » |
In Sierra Club v. State Water Control Board, 898 F.3d 383 (4th Cir. 2018), in which
| _ ' : '
opponents of at natu‘ral gas pipeline project sued a state agency to challenge its certification under

. ' , ‘
‘the Clean Water Act that"the construction of the pipeline would not degrade the state’s water

] | .
quality, the defendants argued that the plaintiffs lacked redressability because even if they were to
- :

prevail on the merits and have the state agency’s certification vacated, they would still need to

clear several additi(bnal hurdles to obtain the tlltimate relief they sotlght, which was the imposition
of more strmgent certlﬁcat1en condltlons or the dlscontmuanon of the plpellne pl‘()_] ject. Seeid. at
386, 400. The Fourth Circuit found that the plamtlffs had satisfied redressability because where
‘their clalm by requestmg the vacatmg of the challenged state agency’s certification, sought to
restore a lost opportumty to pursue their ultimate relief, they were requ1red to show only that with
a favorable mlmg there was a “realistic possibility” that they would then obtain that ultimate relief.
See id. at-401-02. iUnder that etandard, the court feund that, although upon a favorable ruling on

| ' o
the state agency’s certification the plaintiffs still would not receive the ultimate relief unless they
i | , P

could convince theéstate agency to reinitiate review, have the agency either decline to reissue the
‘ : P ‘ :
_certification or reissue the certification with stricter conditions, and then convince federal
' i ~
regulators to honor the state agency’s decision, such hurdles were insufficient to “negate the

‘realistic possibility”” that the plaintiffs would obtain their ultimate relief. Id. at 402,
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This redresfsability p-rinciplve applies here. Where Plajntiffs seek to undo the Reagan
Biiilding Selection l)ecision and the related FBI Reprogramming Deeision, actions which if leftin
place would effectéively prevent the establishment of a consolidated FBI_‘headquarters at the
Greenbelt site:, they are seeking to restol:e a lost opportunity to gain that ultimate relief and the
economic benefits that would come with it. In such an instance, Plaintiffs must first show that the
vacating of the Reagan Building Selection Decision and tlle FBI Reprogfalnming Decision would
likely restore that lost opportumty to pursue the ultlmate rehef of having the consolidated FBI
headquarters bullt at the Greenbelt 51te Plaintiffs have done. so, because with those dec1s1ons
| “vacated, the opportumty to have the headquarters built at the Greenbelt site would be restored in
that the Greenbelt slte would be remstated as the selected site for the consolidated FBI headquarters -
project. See PJM Rower Providers Grp., 88 F.4tll at 265; Action on Snzoking & Health, 713 F.2d
at 797. Plaintiffs éould then re-engage with the GSA, the FBI, and the relevant congressional
commiﬁees, includlng"by seeking 1o address any concerns that were raised by the House T&I
Committee and advoeating fora fevised prosp‘ectlis to be submitted and approved.

At that poirlt, as lo the ultimate relief, Plaintiffs need only show that there is a “realistic
) possibility” that the consolidated‘F’BI headquartel'e will be built at the Greenbelt site. State Pl/ater
Conirol Bal, 8|98 Fz.3d at 401-02; Townes, 577 F.3d at 547-49. If a court does not “know;’ that
discretion will not l)e exercised to pnOVide the ultimate relief sought, it should not conelude that
there is no realisticg possibility that such relief will be granted. Townes, 577 F.3d at 549. Here,
there are no identiﬁed legal obstacles that would prelfent the GSA and the relevant congressional
cornmittees from comp'leting the steps necessary to have the consolidated FBI headquarters project

proceed at the Greenbelt site; rather, the only applicable legal requirement, as set forth in the 2022

- and 2023 Approprlatlons Acts, is that the GSA must select either the Greenbelt site or one of the
' |
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other two short-list sites for the consolidated FBI headquarters. As discussed above, the Fourth

Circuit has found the “realistic possibility” standard to have been satisfied even when the agency -

. . P .
in question had broiad discretion on whether to grant the relief sought, see id. at 54849, or when

there were aMeroﬁs decisions that had to break in the plaintiffs’ favor before the ultimate relief
- could be achieved, |see State Water Control Bd., 898 F. 3d at 400-02. Under these circumstances,
the “reahst1c p0s51b111ty standard is readily met.

Although Defendants claim that the Greenbelt project is no longer viable based on their
assessment of the pohtlcal landscape, when analyzmg redressablhty, it is not the Court’s “role to
-engage ‘in the spequlatlve @if not impossible) task of predicting how an agency will exercise its
| - discretion.” Id. at 4?103 (quoting Townes, 577 F .3t1 at 548); see Townes, 577 F.3d at 549 (refusing
to speculate on hO;N the parole board would exercise its dISCI‘etIOIl) Yet that is exactly what
Defendants invite the Court to do by citing political obstacles such as the present lack of full
funding and presence of political opposmon within Congress, rather than legal obstacles in
arguing why the C(I)nsohdated FBI headquarters is unlikely to be built in Greenbelt Where the
Fourth Circuit has .emphasized that é:ourts should resist such calls to engage in predictions and
speculation, the Coiurt will not do so here.

Even if it Ewere proper to engage in the kinct of speculative analysis suggested by
Defendants, the present lack -of ftlll funding is neither a legal obstacle nor an insurmountable one,
- because there is n(;) legal requirement that the conselidated FBI headquarters project be fully
funded before the i)roject can begin. In fact,_\»there the Greenbelt Prospectus stated that “GSA
intends to expeditiiously move forward With site acquisition, design, design related consulting
services, 'managem%entfoversight, and ptelirriiaary construction support activities, ustng GSA’s

existing balances o‘:f approximately $845 million,” the record shows that the GSA was prepared to
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start its work at thz!e Greenbelt site before Congress had apb;opriatcd all necessary funds. J.R.
~1613. This is the same approach that Congress took with the U.S. Department of Homeland
Security (“DHS”) limadquartefs consolidation project at St. Elizabeths ﬁbspital in Washington,
D.C, on Whicil corflstruc'tion began in 2009 while -flmding was appr,opriated‘in stages up to and
- .including 2023. '*:S'ee U.S. Gov’'t Accountabﬂity Off., GAO-22-105970, DHS Headquarters
Consolidation: I;roject Cost and Schedule Estimates Are Not Finalized 12 (2Q22); Gen. Servs.
Admin., Prosi)ecfﬁs—Construction DHS Consolidation at St. Elizabeths Waéhington, DC, -
Prospectus No. PDC—OOOILWA23 13 (2022) (documenting the appropriations betWeen fiscal year
2006 and 2016 for E_t_he St. Elizabeths Consolidation Project); '2'023 Appropriations Act‘,'136 Stat.
at 4682 (proVidiﬁg $252,963,000 for ‘fDHS Consolidation at St. Elizabeths™). Indeed, at an earlier
pbint in the discﬁss_ions about th.é FBI consolidated headquarters, when the GSA canceled the
project in 2017 dué to an alleged lack of sufﬁcient‘appr.opriatcd 1;mds, members of the Senate
EPW Commit?tee disagreed with the argﬁmeht that the lack of full funding prevented the project
from moviné forﬁva{rd and ekpressed a commitment to provide the funding in étages. JR.341-42,

403-04. ]

Likewise, even if the Cdurt considers Defem_iants’ arguments about political opposition
_ Within Cong_re'ss,' itfﬁnd_s thatt_hey vastly overstate the claim that Congréss has “made clear that it
will not authorize tﬁe GSA to proceed at the Greenbelt site in pértiéuiar.” Defs.” Reply at 5, ECF
No. 21. Whilef itis ’;rue that the G\r.eenb‘el‘t Prospectus would still need to be approved by the Senate »
EPW and HOUISE; T8;cI Committees, those committees have neve;,r rf:j ected the Greenbelt Prospectus .‘
 The main-piec:e of é;viden’cé for. Deféndants’ .‘claim is a letter from three House Committee chairs,
only one of whom chairs a committee tasked with approving the Greenbelt Prospectus, which

~ asked the GSA to f)rovide more information and address their concerns regarding the Greenbelt

i }
} \ 24




- 5

fhpTa ey D A AT
F£0 Page 25 of 44

Prospectus. While the letter also requested information on “alternative solutions on locations that-

may better meet th:e FBI’s current mission,” there has been no legislation to undo the statutory

mandate to select (!)ne of the three short-list sites or to impose a statutory requirement that the

project be built elsewhere. J.R. 632. Such requests, on their face, do not constitute a decisive blow

|

! .
to the Greenbelt project, and there is no reason why the GSA would be unable to resubmit an

updated prospéctusg With the requested information.

More broad;ly, this specific critique must be viewed in relation to the broader history of the
consolidated F Bf h%aadquarters project. Dating back t07201 1, there haé been strong congressional
suppoﬁ foir the confcept of a new suburban campus, as evidenced by thc—: multiple appropriaﬁons |
spéciﬁca.lly désignéted for such a projéct. When the GSA and thé FEI, in 2017, sought to take a
different approach gf pulling back from the consolidated FBI headﬁuarters project and proposing

| :
that fhe FBI héadqi%larters remain at the Hoover Building, that approach was mét with substantial

. | ‘ : .
criticism by the Senate EPW Committee, a lack of movement in that direction, and a return by

-~ Congress to the c;!)nsolidated FBI headquarters project, as reflected in the specific statutory

1

mandate in the 2022 and 2023 Site Selection Provisions that one of the three short-list sites, of

\

which the Greenbel:t site was one, must b_e selected. GSA even submitted the Greenbelt Prbspectus'

in 2024. Thus, the recent statements in opposition to the specific details in the Greenbelt
i M
Prospectus not by the full Congress, but by cettain House Committee chairs, reflect only a recent

!

about-face, which b;ased on prior history, is by no means permanent. Even the recent Senate EPW

“Committee resolution to approve the Reagan Building Prospectus, which passed by only a 10-9

vote, reflects a la(::k of a clear mandate to abandon the construction of a consolidated FBI

headquarters project on a suburban campus. Accordingly, the Court cannot find that there is no

realistic poséibility that the consolidated FBI headquarters project will proceed at the Greenbelt
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site, partieulatly given that the composition of the relevant congressional committees, and the
A : .
priorities exptessed by their members, are not static. The Court therefore finds that Plaintiffs have '
established redresszélbility' sufficient for Article III standing.
h Defen(:iants’; citation to the Out-of-circuit Vdecision in El Paso County v. Trump, 982 F.3d
332 (5th Cir.‘ '2026), does not alter the Court’s conclusion. In Ef Pasou County, the plaintiffs,
including El Paso County, Texas, sued government defendantsjto challengevthe rep:i‘agramnﬁng of
United States Depattment of Defense (“DOD”) funds in order to build a wall on the United States-
Mexico border. See id. at 335-36. As part of the reprogramming, DOD redirected funds frorh 127
planned militaty cohstruetion projects, including a $20 million access road construction project at
Fort Bliss, in El Paeo County. See id. at 337. The County argued that it had standing because the
access road cohstruetion project’s cancellation would result in a reductionrin its tax revenues. See
id. at 338. The United States Court of Appeals for the Fifth Circuit concluded that the plaintiffs
could not estahlish ’redressability beoause “enjoining the Government from spending the diverted
funds on border wall eonstruction does not necessarily restllt m the Government’s use of those'
funds on the Fort Bhss proj ect.” Id. at341. The court pointed out that the $20 million fot the Fort
Bliss project had been provided through a lump-sum appropriatioh, not an appropriation for the
: _Fort Bliss prOJect 'in particular, which meant that the defendants: had dlscretlon over which
construction pro_]ects would receive the funds. See id. In turn, the court found that the County had
_not alleged any facts demonstrating that DOD would actually move forward with the Fort Bliss
project if the c'ourtgenjroined the use of the apptopriated funds on the border wall project. See id,
| Here, ljcong:ress did not appropriate funds for the consolidated FBI headquarters ptoject
only throuéh a lulilp-'suhl appropriation. Instead, it has appropriated .hundredé of millionsl of
dollars, whether to the GSA or the FBI, soeciﬁcally for the constructiotl of that project. See 2016

! : -
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Appropriations Actl 129 Stat. at 245 1—52# 2017 Appropriations Act, 131 Stat. at 197-98, 356-57,
2023 Approprie;tions Aét, 136 Stat. at 4682; Further Consolidated Approp;iations Act, 2024, 138
Stat. at 552. In addition, while the plaintiffs in E/ Paso County did not allege any facts
-demonstrating that DOD was likely to exercise its discretion to move forward with the Fort Bliss
project, see El Paso Cﬁty., 982 F.3d at 341, Plaintiffs have shown that the GSA had specifically
selecfed the Greenbelt site for the consolidated FBI headquarters project, and that the vacating of
the Reagan Building Selection Decision and FBI Répro gramming Decision would both restore that
decision and the specific direction in the 2022 and‘ 2023 Site Selection Provisions that the funds
i)e us;ed for that specific project. Accordingly, the Court finds that EI Paso Cozlmty, which is not
cohtrolling authority, is materially distinguishable from this case, and that, consistent.with the
‘ prevailing legal standard in the Fourth Circuit, Plaintiffs hévc Ademons'trated redressability. See
Evans, 536 US at 464; State Water Control Bd., 898 F.3d at 401-02.
. Final Agency Action | ]
Defemiants also argue that Plaintiffs’ APA challengés to the FBI Reprogramming
Decision, as asserted in Counts 3 and 6, fail because a reprogramming does not constitute a final
agency action unde; the APA. Under the APA, a “final agency action fof which there is no other
~ adequate remedy in a court tis] subject to judicial review.” 5 U.S.C. § 704. Because the APA
waives sovereign i1inmunity for challenges to such actions, a district court lacks subject matter
jurisdiction to review steps taken bfy a federal agency-that do not qualify as.a final agency action. -
See Jake’s Fireworks Inc. v. U.S. Consumer Prod. Safety Comm’n, 105 F.4th 627, 631 (4th Cir.
2024).
 The APA de;ﬁhcs “agency action” to include “the whole or a part of an agency rule, order,

license, sanction, rélief, or the equiva,lent or denial the_reof, or failure to act.” 5 U.S.C. § 551(13).
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Two conditions must be satisfied for an agency action to be deemed “final”: (1) “the action must

mark the ‘consumn:lation’ of the agency-’s decisionmaking process—it must not be of a merely

tentative or in’tj‘erlocfutorynature”; and (2) “the action must be one by which ‘rights or obligations

. | . R
have been determined,” or from which ‘legal consequences will flow.”” Bennett v. Spear, 520 U.S. -

154,177-78 (1997)' (citations omitted).v Notably, under the APA, thereis a “‘strong presumption’
in favor of juiélicial; review of agency action.” CASA de Maryland v. U.S. Dep’t of Homeland
Security, 924 F.3d j684, 697 (4th_ Cir. ‘2»0'19)’(qu0ting Speed Mining, Inc. v. Fed. Mine Safety &
' Health Rev. Comm n, 528 F.3d 31 O, 316 (4th Cir. 2008)). Accordingly, the United States Supreme
Court has instructeid that couﬁs take a “‘pragmatic’ approach” to the finality inquiry. See U.S.
Army Corps of Eng 7S V. Hawkes Co., 578 U.S. 590, 599 (2016) (quoting Abbott Laboratories v.
Gardner, 387 U S. |136 149 (1967)) P
Defendants do not dispute that the FBI Reprogrammmg Decision meets the first
requirement, in that it marked the consummanon of the agency s decisionmaking process. Rather,
as to the second -rei;luirernenf, Defendants argue that a reprogramming is “an internal b'udgeting'
.\ action utlllzed by agenmes to effectively manage funds and is not an actiontha'lt “determines the
legal nghts and obhga’uons of anyone.” Defs.” Mot. at 23
Defendants argument fails to recognize that the FBI Reprogrammlng Decmon affects the.
legal right of FBI personnel by limiting thelr authority to use the funds at issue to the specific
purpose of 1mplement1ng the Reagan Bulldmg Selection Demsmn This result is enough to satisty
‘;he second requlrernent since it determined an agency’s own_ “rights or obligations” or those of its
personnel‘. See Beizmett, 520 U.S. at 178. _This was the case in Bennett, in which the Supreme -
'Court found tl'ilafa %Biological Opinien issued by' the United States Fish and Wildlife S'ervice,. a

component agency bf the United States Department of the Interior (;‘Interior”),- was a final ageney |
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actien because it pl;aced obli}gati‘ons on the Bureau of Reclmnation, anothet Interior component
agency, in 're'lation: to its operation of an irrigation project. See id. at 157, 159, 177-178.
Specifically, tf[le Biéologieal Opinion reqtlired the Bureau of Reclamatien to (:omt)ly with certain-
- “reasonable add prddent alternatives,” consisting of maintaining certaiﬁ minimum water Vvlevels at
cettatn_ reservoirs,‘iél erdet to be perntitted to “take” fish desigﬁated as an ehdangered species. Id.
at 158-59, 169—70% see -’also Biden v. Texas, 142. S. Ct. 2528, 254445 (2622) (holding that a
‘memorandum ,termiinating the Migtant Protection Protocols was a final agency' action because it
determined the righfts and obligations of DHS statf “py forbidding them to continue the pregram
tn an)} way frotn_th%t moment on” (internal eitations omitted)). |
Althouéh tﬁe Fourth Circuit has not speciﬁcally addressed whether a reprogramming
. constitutes a final agency action, the Umted States Court of Appeals for the Ninth C1rcu1t has held
that a DOD reprogrammmg of funds for constructlon of a border wall constituted a final agency
actlon because it purported “to affect DoD’s legal right to use partlcular funds to build a border
barrier instead of the purpose for whlch they were originally approprlated Sierra Club.v. Trump,
929 F.3d 670, 698 n' 23 (9th Cir. 2019) Citing Bennett the court stated that “the questlon we must
ask.m determmmg !ﬁnallty is whether the agency action 1mposes obhgatlons on the agency, not
whether it 1mposes' obligations on Plaintiffs.” Id. Tms Court agrees. with the Ninth Circuit’s
apphcatlon of Bermett to the context of a reprogrammmg and finds that because the FBI
Reprogrammmg Dec1s1on altered the nghts and obligations of FBI personnel in relation to the

ability to expend the funds for a particular purpose, it is a final agency action reviewable under the

APA. Seeid.; Benr%ett, 520 U.S. at 177-78.
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Iv.

Decisions v101ated statutory d1rect1ves and exceeded the authority of both agencies. Spec1ﬁcally,
in their Motion, Plamtlffs argue that by selectlng the Reagan Bu1ld1ng as the site for the
consolidated FBI headquarters both agencies v1olated the statutory directives in the 2022 and 2023
Site Selection :Provlisions, set forth in the 2022 and 2023 Appropriations Acts, which mandated

that the GSA, not thfe FBI, select a site for the consolidated FBI he'adquarters, and that it select that

Virginia.

2022 Appropriatioﬁs Act, 136 Stat. at 276. The relevant language from the 2023 Appropriations

Act states that:
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Reagan Building Selection Decision

In Counts 1 and 2, Plaintiffs allege that the FBI and GSA Reagan Building Selection

site from one of th%: short-list sites: Greenbelt, M‘aryland; Landover, Maryland; or Springﬁeld,
. AN ! . . .

:
|

The relevant language from the 2022 Appropriatiohs Act states that:
| ’ )

SEC. 530. (a) The Administrator of the GeneraIvServices Administration shall select
a site from one of the three listed in the General Services Administration Fiscal

* Year 2017 PNCR-FBI-NCR17 prospectus for a new fully consolidated Federal

Bureau of Investlgatlon[] (FBI) headquarters Such decision shall be made i in as '

expeditious | 'manner as possible.
|

SEC. 527. The Administrator of the General Services Administration shall select a

site from one of the three listed in the General Services Administration (GSA)

Fiscal Year 2017 PNCR-FBI-NCR17 prospectus for a new fully consolidated

Federal Bureau of Investigation (FBI) headquarters. '
| : .

In considering the September 2022 and amended November 2022 GSA Site

Selection Plan for the FBI Suburban Headquarters, not later than 90 days after

- enactment of this Act, prior to any action by the GSA site selection panel for the

new Federal FBI headquarters, the GSA Administrator shall conduct separate and
detailed consultations with individuals representing the sites from the State of

: Maryland and Commonwealth of Virginia to further consider perspectives related

to mission requlrements sustainable siting and equity, and evaluate the viability of

~ the GSA’s Site Selection Criteria for the F BI Headquarters to ensure it is consistent

with Congrlessmnal intent as expressed in the resolution of the Committee on
Environment and Public Works of the Senate (112th Congress), adopted December
8, 2011 and further described invthe General Services Administration Fiscal Year

!
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! .
2017 PNCR-FBI-NCR17 prospectus. Following those consultations, the
Administrator shall proceed with the site selection process.

2023 Appropriations Act, 136 Stat. at 4687.
On the:ir farf:e, ‘these statutory mandatés preclude the GSA from choosing a different site,
- such as the Réaga‘.n ?Building. Moreover, where these provisions autherized only the GSA tp make
the site selection dt;cision, and Congress more geﬂerally has assigned to the GSA the authority to
~ assign space for feglérél agencies and to p‘royide‘for the construction and site selection of public
buildings, see 40 U.S.(‘l.v»§§- 584, 3302, 3304, 3305, the FBI’s decision to select the Reagan
’ Building as the site ?of the éonsolidafed FBI headquarters exk:eéded its statutory authority'.' See City’ |
of Arlington v,_FCC, 569 U.S. 290, 297 (2013) (stating that an agency’§ “pbwer to act and how
they are to act are authoritatively prescribed by Congress™).
| In their Mb’éion and briefs, Deféndants notably do not contest Plaintiffs’ assertion that the
2022 and 2023 Site Selection Provisions created a geographié restriction on where the consolidated B
FBI headquarters nillay be located. They 'alsq foer ho argument on why the FBI and the GSA did
. | not excéed the;ir stétutory authorify in selec;cing the .Reagan Building, which ‘was not one of the
three sites listq& in the 2017 GSA Prospectus. Rather, in their Brief,'Defendahts acknowledge that
the 2022 and 2023 Appropriations Acfs containéd “location restriction provisiéms,” Defs.’ Mot. at
24, and the oqu arigp’meht they offer in support ;)f the legality of the Reagan.Building Selection
Decision is thé.t Congress plirp-ortedly ratified it thi‘ough the ianguage in the 2026 .Appropriatix;)ns
Act Provision. At tihe hearing, Defendants’ counsel at one p-oint.agreed with the proposition that
once GSA “picked one of three” shoﬁ-list sites, “by law, that had to be the location imtil it was
repealed, or ra_tiﬁédi, or a different choice was ratified.” Hrg. T1:. at 45.
| . Also at th%: hearing, hQWever, Defeﬁdants’ counsel argued for the ﬁfst time‘ that the Reagan

Building Sele;ctioni Decision did not violate the statutory directives in the 2022 and 2023
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| Appropriationé Ac':[s on the grounds that the GSA, in fact, discharged its obligations under the

statutes by seiectinfg the Greenbeft site in 2023 and Submiﬁjng the Greenbelt Prospectus to the

b .
relevant congressidnal committees, and that the Site Selection Provisions thus did not preclude the
_ ! _ '

GSA from thén- clzxanging coluse and choosing a differen‘-c‘ §ite such as the Reagan 'Building.
“Because this a:r'gurnient was not raised in Defendants’ opening brief, or even its reply brief, but was
instead raised for t};le ﬁr§t time at the hearing on the Motions, the argument is waived and need not
b.e considered by thie Court. See De Simone v. VSL Pharms., Inc., 36 F.4fh 518,531 (4£h Cir. 2022)
(stating that ‘;[g]entjerally,' new arguments cannot be raised ina _repIy‘brief before the district court”
(internal citation onilitted)); Mulvey Constr., Inc. v. BITCO Gen. Life fns. C‘orp. ,No. 07-0634, 2015
© WL 6394521, at *Z (S.D.W. Va. Oct. 22, 2015) (collecting cases that have h;eld that an argument
to tﬁe dis‘prict court 1s waiveci when raised for the ﬁrst time afval he‘aririg. on ‘the motion). “A contrary
| rule runs the risk of depriving 2 nonmovant an opportunity to respond,” as has occurred in this
case. De Simone, 36 FAthat S31. |

Even if the argument had not been waived, it does not provide a basis to conclude that the

Reagan Building Suielecltion Degision did not violate the statutory location restrictions in the 2022
and 2023 Appropr{a;xtions Acts. These provisions used mandatory language in the form of the wordl
“shall,” and by dil%ecting' that GSA “select” ‘one of the three short-list sites “for a new fully
cqnsolidatéd [FBI] ileadqlvlarters,”v2022 Appropﬁaﬁoné Act, 136 Stat. at 276; 2023 Appropriations’
Act, 136 Staf. ét.46i%7, rather than merély propose or recommend a site, this réquirement is properly
.'construe_d as an acétion by Congress to place a specific stathtory ‘r‘eA:stric_tion on GSA’s general
; authoritsl over the aissigmnent of spéce fo: féc‘ieral‘ agencies é.nd the‘c»onstruction of apd selection

of sites for public buildings. See 40 U.S.C. §§ 584, 3302, 3304, 3305; City of Arlington, 569 U.S.

at 297. Notably, the text prbvides no conditions under which the selection could be unilaterally
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rescinded or sw1tched to a nonconformmg site. Had Congress. sought to make the location
l .

restriction assomated w1th the site selection pr0v1s1onal or qualified, it could have done so. Mont

v. United States, 139 S. Ct. 1826, 1832-33 (2019) (“If Congress intended a narrower interpretation,

it could have easilyl‘ used narrower language.”).-

Moredver, Defendants’ be'latedly‘ asserted position is not consistent with the legislative -

history that led to? these provisions, which were enacted after congressional committees had
l

objected to the GSA’s earher de01510n to cancel the 2017 GSA Prospectus proposing the

constructlon of the! consolidated FBI headquarters pIOj ject at or near the three short-list sites and

instead to plan for |the FBI headquarters to remain at the Hoover Bulldlng Where the 2022 and

2023 Site Selectlon Provisions were plainly intended to prevent another such backtrackmg on the
consolldated FBI h;aadquarters project, these pIOYlSIOI‘lS cannot be read to have permitted the GSA
simply to cheek a hox by temporarity selecting .one of the three short-list sites and submitting a
report, and then to Ecircurnvent Congress’s specific directive by unilaterally changing its selection
toa different site ar:ld project. | |

DefendantsI argument in oppos1t1en to Counts 1 and 2 thus rests on their claim that the

I

Reagan Bulldmg Sielectmn Decision was ratified by Congress through the 2026 Appropriations

Act Prov151on, Thle Court will address that ratlﬁcatlon_ argument below, in relation to both the
* Reagan Bu_ildizng Sielection Decision and the FBI Reprogramming Decision. See z‘nﬁa part VL

V. FBI Réprogramming Decision-

‘In Count 6 Plamtlffs challenge the July 1, 2025 FBI Reprograrnmmg Decrsron The
3

Approprlatlons Clause of the United States Const1tut1on assigns the power of the purse to Congress
I l

and states that “No Money shall be drawn from the Treasury, but in Consequence of

Approprratlons made by Law.” U.S. Const. art, I, § 9, cl. 7. In general, appropriations must be

E

t |
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" “applied dﬂly io the objects for which the aj:apropriafions were made except as ;)tﬁérwise provided
by law.” 31 USC § 1301(a). Howe\}ef, agencies have the authority to reprogram or transfef'
funds. The Unitedé States Government _Accountabi_lity Office (“GAO”) ’deﬁneé a reprograrhming‘ ,
as “tﬁe shiﬁinig of t!‘unds within an appropriation to purposes other than those conter_nplateci at the
time of appropriatijon,”_Speciﬁcally “the application of appropriations within a particular acc_ounf
to pul;poses, or in.;émounts, other than those justified in the budget submissions or— otherwise

considered dr indi:cated by céngressional committees in coﬁnection with the enactment of
appropriation legisiation.” Gov’t Accountaiaility Off., Principles of Federal Appropriations Law,
ch. 2, § B.7.b, at 2-?44 (4th ed., 2016 rev,). In contra;t, “[a] transfer shifts budget authority from
one approiﬁriation to another.” Id. While agencies “generally mayr transfer funds only with explicit
. statutory authérity,%’ id. (citipg 3~i US.C. § 1532), an agency may “reprogram, even if doing so is -
inconsis'tent‘ with fthe budget estimates preSented to the Congress, as long as the resulting
| obligations and .eftipenditures are consistent with the purpose restrictions applicable to the
approi:riation.” Id.g(citing Lincoln v. Vigil, 508 U.S. 182, 192 (1993)).

Speciﬁcallyé, Plaintiffs assert in Count 6 that the FBI Reprogramming Decision was
arbitrary and c:apri(éious,- in violatioﬁ of the APA, becz;use‘the sole reason for that decision was to
implement the unlaiwful Reagan Building Selection Decision. Defendants acknowledge that the
reason for the FBIE Rep:r-ogrlamming Decision was to implement -the'”Reagan Building Selection
Decision and':argm:e only that the FBI Reprdgramming Decision 'cdmplied with all appiicablé
~ statutory requifréfneinfs.

Under the APA, a court must “hold unlawful and set Vaside agency action” that was

“arbitrary [and] caf)ricious” or “otherwise not in accordance with law.” 5 U.S.C. § 706(2)(A).
_ S ~

When reviéwirgg a challenged action, the Court is “ordinarily limited to evaluating the agency’s
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.contemporanebus explanation.” See Dep’t of Commerce v. New York, 139 S. Ct 2551, 2573
(2019). A “matenctl misapprehension of the baseline conditions existing in advance of an agency
action can lay[ the groundwork for an arbltrary and capricious de0151on ” Frzends of Back Bay v.

US. Army Corps of Eng’rs, 681 F.3d 581, 5 88 (4th Cir. 2012); see Am. Fed; of Tchrs. v. Dep’t of

Educ., 796 F Supp 3d 66, 106—107 (D. Md. 2025). Thus, an agency action can be deemed

arbitrary and capnc1ous ifitis based ona mrsapprehensron of the scope of the applicable law. See
|
, Am Fed. of T chrs 796 F. Supp. 3d at 106— 107 (ﬁndmg that an agency action in issuing guidance

was arbltrary and capncmus in part because it was based on a mlsapprehensmn of the scope of the
applicable law, speplﬁcally Title VI of the Civil Rights Act of 1964 and relevant Supreme Court

precedent). i
| , .
Here, the contemporaneous explanation given for the FBI Reprogramming Decision was
o ‘ . ' '
to implement the Reagan Building Selection Decision, and Defendants do not dispute that stated

reason. See J.R. 17;33 (“[T]he FBI intends to reprogram up to $555 million of existing . . . balances -

A R ‘
to relocate to, refiovate, build-out, and furnish an- existing, Federally owned building in

Washington, D.C., to serve as the new FBI HQ in the NCR” at “the Ronald Reagan'Building
Complex.”). Where the Reagan Building Selectlon Decision conflicts with the 2022 and 2023 Site

Selection Provisions and thus exceeded the statutory authorrty of the GSA and the F BI see supra

part IV, the Court‘fl'mds that the FBI Reprogramming'Decision was arbitrary and capricious under
- 5U.8.C. § 706(2)(A) because it was based on a misapprehension of existing law under which the
’ : i ’ . .

FBI erroneously c?nclu_ded that the FBI and the GSA had the authority to select the Reagan

N - i B ) . .
Building as the sitei for the consolidated FBI headquarters. See Am. Fed. of Tchrs., 796 F. Supp.
3d at 106-1 07." see Ialso Ohiov. U.S. Army Corps of Eng’rs, 259 F. Supp. 3d 732, 739-42, 76364

(N D. Ohio 2017) (fmdmg that a decision by the U.S. Army Corps of Engineers to reprogram any

|
k
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excess funds saved by dredging a channel in a manner that did not comply witha state water quality
certification required by the Clean Water Act would be arbitrary and capricious, in part because
. |
an agency “cannot reprogram funds based on conditions not approved or anticipated by Congress,

and certainly eannot do.so when those funds are needed for their original purpose in order for the

agency to remain in compliance with governing law”). This misapprehension of law is particularly
acute in relation to ithe reprogramming of the $323 million referenced in the 2017 Appropriations
Act (“the. 2017 Funds”), as part of the broader FBI Reprogramming Decision, because the 2017

Funds were specrﬁcally designated for the “new Federal Bureau of Investigation consohdated

headquarters facility in the [NCR],” the same project referenced in the 2022 and 2023 Site
Selection Proi}isiou:s requiring that the project be located at one of the three short-list sites which
did not include the Reagan Building. 2017 Appropriations Act, 131 Stat. at 197-98; see 31 U.S.C.

§1301(a). '

Defendants, citation to section 505 of the Consolidated Appropr1at1ons Act of 2024, Pub. |

+

L. 118-42, 138 Stat 25,167 (“the 2024 Appropnatrons Act”), does not alter th1s conclusion. This

_provision provrdes that:

None of the funds provided under this Act, or provided under previous
approprratlons Acts to the agencies funded by this Act that remain available for
obligation or expenditure in fiscal year 2024 . . . shall be available for obligation or
expendrture. through a reprogramming of funds . unless the House and Senate
Committees on Appropriations are notified 15 days in advance of such
repro grammmg of funds. :

Id. Defendants attempt to justify the legality of the FBI Reprogrammmg Decision by assertlng
|
that they fulﬁlled tlus statutory requlrement. However, compliance with this section of the 2024

Appropriations Acti was necessary but not sufficient to render the FBI Reprogramming Decision

. - [ . . . .
lawful.  Compliance with this particular statutory requirement cannot save the FBI
. | 7




Reprogramming Decision where it was otherwise based on a misapprehension of relevant law and

thus was arbitrary and capricioﬁs in violation of the APA.

The Coutt t%lerefore finds that in rélation to Count 6, the FBI Reprogramming Decision is

I

~

arbitrary and éaprig%ious under the APA, subject to the ratification and implied repeal arguments
discussed beldw. Sfee i'nﬁ‘a part V1. .l |
VL Ratification and Implied Repeal

In thei;' Moition, DcfendantS"primaﬁly argue that even if the Reagan Eqilding Selection’

|
Decision and the FBI Reprogramming Decision violated the APA as not in accordance with law

or arbitrary and ca;é)ricious_ because they did not comply with the 2022 and 2023 Appropriations

| : )
Acts, any such violations have been cured by a subsequent ratification of those decisions through

.. | ) -
the 2026 Approprihtions Act Provision. Relatedly, they argue that the language in the 2026 -

1 .

Appropriations Ac‘é Provision impliedly repealed the Site Selection .Provisions in the 2022 and
2023 Appropri‘atimil Acts. Where, as discussed above, the Court has concluded that the Reagan
Building Selection«é Decision and the FBI Reprogramming Decision ran contrary to the Site
‘ Selection ProVisioris, DefendantsAm'ust demonstrate not just a ratiﬁcatiqn of the executive actions,

but an implied repefal of those restrictive statutory provisions.

. | .
A.  Legal Standards

“Congress fnaj, by enactment not otherwise inappropriate, ratify acts which it might have

authorized and givei the force of law to official action,unaﬁthorized when taken.” Swayne & Hoyt,
l ,

Ltd. v. United Sta(és, 300 U.S. 297, 301-302 (1937) (internal citations omitted). However, a

- | . . .
ratification requires: a “clear demonstration that Congress intended to ratify” the action. Utah Div.
| . .

_ of State Lands v. U1:1ited States, 482 U.S. 193, 207 (1987). “[R]atifying legislation must recognize
. ‘ |

that the actions involved were unauthorized when taken and must also expressly ratify those

/
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actions in clear and unequivocal language.” EEOC v. CBS, Inc., 743 F.2d 969, 974 (2d Cir. 1984).

Furtherk, because “the substantive aspects of appropriations-\bills are subject to much less scrutiny

than the substantiv% programs themselves, an appropriations bill is a particularly unsuitable vehicle

for an implied ratification of unauthogizcd actions.” Id. at 974-75 (internal citations omitted).
Thus, “ratification ordinarily cannot occur in the appropriations context unless the appropriations
bill itself expressly ‘allocates funds for a specific agéncy or activity.” Schism v. United States, 316

F.3d 1259, 1289-9(;) (Fed. Cir. 2002).

As for implied repeal, “[t]he cardinal rule is that repeals by implication are not favored,”
- and “the intention c!af the legislature to repeal must be clear and manifest.” Posadas v. Nat’l City
Bank, 296 U.S. 497, 503 (1936). Generally, where there are two statutes addressing the same

subject, “effect shduld be given to both if possible.” Id. A repeal by implication can occur (1)

[

“where provisions in the two acts are in irreconcilable conflict,” in which case “the later act to the
extent of the conflict constitutes an implied repeal of the earlier one”; or (2) “if the later act covers
the whole subject off the earlier one and is clearly intended as a substitute.” - /d. Only the first of

these means i$ relevant here. Further, the “doctrine disfavoring repeals by implication ‘applieé
i ~ ,

223

with full vigor whe:n . . . the subsequent legislation is an appropriations measure.”” Tenn. Valley

Auth. v. Hill, 437 US 153, 190 (1978) (quoting Comm. for Nuclear Resp. v. Seaborg, 463 F.2d
783,785 (D.CI. Cir.g 197 l)). Th‘u,s, in cases in which courts have found Congress to have imﬁliedly
repealed a statute t:hrough an appropriations act, fhere has been a clear “irreéoncilablc conflict”
between -the'old sta?tute and the new language in the appropriations act. See, e.g., The Last Best
~ Beef, LLCv. Dudas?, 506 F.3ci 333, 336, 339 (4th Cif. 2007) (finding that an appropriations act had

impliedly repealed a part of the Lanham Act based on an irreconcilable conflict with that statute).
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- Finally, as Defendants acknowledged at the hearing, in determining whether Congress

ratified an action or repealed a prior act, the Court’s inquiry is limited to the laws that Congress
| ' ,
passed. Defendantjs agree that congressional ratification of executive action, or repeal of prior
; i .
i '

congressional ‘actiojn, cannot be accomplished throu;gh an action by a congressional-committee or
an individpal rnembier of Congress, such as an approval of a prospectus, a statement by a committee
chair, or another s{iJ.ch po’n—statutory action. Cf. EEOC, 743 F.2d at 974 A(referencing “ratifying
legislaﬁon” and notiing that a “strict interpretation of the principles of bicameralism, presentment,

and separatiori of powers reinforces the need for strong evidence of ratification”). Accordingly,

, | | _ _

the Court will not consider whether the letter from the House committee chairs, or the approval of
|

the Reagan Bu:ildin:g Prospectus by the Senate EPW and House T&I Committees, constituted acts

of ratification. !

B. The52026 Appropriations Act Provision

1 X .
I L . f . !

Here, in suﬁport of their ratification and implied repeal arguments, Defendants poinr to the
follOwirrg languagef of the 2026 Appropriations Act Provision:

Any remaining unobligated balances from amounts originally made available under
the heading “Federal Bureau of Investigation—Construction” in the Department of
7 Justice Approprlatlons Act, 2016 (title II of division B of Public Law 114-113) or
in the Department of Justice Appropriations Act, 2017 (title II of division B of
Public Law 115-31) for the new Federal Bureau of Investigation consolidated
headquarters facility in the National Capital Region that were subsequently
reprogrammed pursuant to a notification received by the Committees on
Appropriations from the Assistant Attorney General for Administration on July 1,
2025, may not be further obligated until the Federal Bureau of Investigation submits
to the ‘Committees on Appropriations of the House of Representatives and the
Senate. the contracted and completed architectural and engineering plan for the
Federal Bureau of Investigation’s new headquaners building for review: Provided,
That classrﬁed portions of the architectural and engineering plan shall be submitted
through a cla331ﬁed annex. '

2026 Approprratlons Act, 140 Stat. at 40. Defendants argue that Congress’s use of the past-tense

phrase “subseguen’}ly reprogrammed” demonstrates that Congress ratified the Reagan Building
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Selection Decision|and the FBI liep_rogramming Decision. Id. _Further, Defendants argue that

Congress also ratified these decisions by requiring the subm1sswn of archltectural and engineering
plans for the FBI hieadquarters building before any of the reprogrammed funds could be “further

obllgated.” Id. l

- Upon teview of the language in the 2026 Appropriations Act Provision, the Court cannot

conclude that it constitutes congressional ratification because it does not use clear and unequivocal
language or provid:e a clear demonstration that Congress intended to' ratify the Reagan Building
. | ) ’ !

Selection Decision ?or the FBI Reprogramming Decision. See Utah Div. of State Lands, 482 U.S.
at207; EEOC, 743 F.Zd at 974. This provision makes no speéiﬁc reference to the Réagan Building
i - ' :
| B . ' »
Selection Decision and contains no language approving of it. As to both decisions, the reference

to the past act of a r;eprogramming of funds notably does not endorse or approve of that action but

instead immediateliy imposes a specific restrictive condition to block the use of those funds: ﬁ,he

required submission of completed architectural and engineering plans. See 2026 Appropriations
| :

Act, 140 Stat. at 40! Thus, even recognizing that the resolutions approving of the Reagan Building,

Prospectus may slignal that certain members of Congress now favor that site, the 2026
Appropriation‘s ActE Prr(;vision is most fairly read not as ratifying and adopting the Reagén Building
S'elecf[ionlDecision,E but as_-‘imp.osirig an obstacle to that deciéion By requiring more information
\ abouf the proposalgbefore Congress makes a final decision on whether to take éction to lift the
location restriction%s limpose;d By the 2022 ahd_2023 Appropriétions Acts and accept the Reagan' :
Building project. I;ﬁdeed, Congress explicitly required that the pléhs be submitted “for review”
before any further 'cilction could be taken. Id. :
I

Although clear from the text of the prov151on alone, this readmg is consistent with its

legislative hlstory, as 1t was introduced by Senator Chris Van Hollen of Maryland who stated that
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the provision was included “to address the Trump administration’s ongoing efforts to set aside and
ignore the decades-long site selection process for a new FBI headquarters.” 172 Cong. Rec. S202.

Where Senato;r Van Hollen effectively expressed opposition to the Reagan Building Selection

Decision and thad -previously expressed support for the construction of the consolidated FBI
I

headquarters prOJect in his home state of Maryland, see 167 Cong. Rec. 87796, and where
y :
Defendants have offered no evidence of any member of Congress characterizing this prov131on as

either a ratification |of the Reagan Building Selection Decision and FBI Reprogramming Decision

or an implied Erepeal of the 2022 and 2023 Site Selection Provisions, the Court will not conclude

~ that Congl;ess; inteliltionally_ sought-to use the 2026 Appropriations Act Provision to ratify the
Reagan Bu_ildiing Sé—:lectio_n Decision and the FBI Rgprogramming Deciston. |

Notably, Defendant§ have cited ho' casé in which a court éctually found that Coﬁgress
ratified an Executive Branch action, and certainly not under circumstanceé similar to those

presented here:. Defendants rely primarily on Ex parte Endo, 323 U.S.‘283 (1944), an 80-year-old

case in rwhiychf the :Court fbund that Céngréss had not ratified the Executive Branch policy of
.detainin.g- 10ya‘1 Jap%anese Americans as part of 'kthe infarﬁous internﬁent of' Japanese Ame;icans
during World War EII by providing an approp’riaf;ion for such activiﬁes, because such a lump-sum
ai)propriation did niot “plainly show a purposé to bestow the precise authority” the govérnmcnt |
claimed. Id at 303 n 24. Defendants’ other cited cases likewise included no ﬁndmg of ratlﬁcatlon
| See Schism, 3 1 6F. 3|d at 1289-93 (holdlng that Congress had not ratified promises made by mllltary
recruiters of ﬁe¢ hifetlme medical care > for military retirees after 20 years of active duty-scrwce
through varioﬁs aplg)ropriétions, where the appropriation provisioﬁs lacked statements specifically

authorizing payment for such free care); Fund for Animals, Inc. v. U.S. Bureau of Land Mgmt.,

460 F.3d 13, 19 & n.7 (D.C. Cir. 2006) (finding that appropriations providing the U.S. Bui'eau of
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Land Manégeinent with requested funds to fix systemic issues with the Wild Horse and Burro

Program should not be read as a ratification of that program, where the program was not identified
| » .
|
as a specific line ite:m in the appropriations).
' !
Indeed, to the extent that Endo identifies a successful congressional ratification, it does so
i , . -

o o ' .
by discussing 'Executive Order 9066, the notorious executive action that initiated the internment

of Japanese Amerlcans durmg World War 11, whlch the Supreme Court found to have been ratified

|
by a 1942 Act of Congress in leabayashl v. United States, 320 U.S. 81 (1943), in which the Court

rejected an equal protectlon. challenge to a conviction for violating restrictions on Japanese

Americans imposed under the authority of Executive Order 9066. See id. at 83, 100-02; Endo,
1 | .
- 323 U.S. at 28-’7—88!, 298. Where reliance on one of the most discredited executive actions and one

~ of the most discredited Supreme Court cases in American history would be unbecoming of the
United Statcs goveli'nmcnt the Court assumes that Defendants do not seek to rely on this example
I

in support of the1r ratlﬁcatlon argument. See Hzrabayashl v. United States, 627 F Supp 1445,

1447, 1456—57 (W D. Wash 1986) (grantmg a petition for a writ of error coram nobts vacating
|

Hirabayashi’s -conv:lctlon after finding that DOJ had committed “an error of .thc most flmdamental
. i '
character” when it failed to disclose information both to Hirabayashi and the Supreme Court that

. contradicted the Government’s representations about the reason why the restrictions were

~ warranted by =milit;au'y necessity); Korematsu v. United St&tes, 323 U.S. 214, 217-18 (1944)
(relying on “the prihciples we announced in” Hirabayashi v. United States, 320 U.S. 81 (1943), in
rej eotingAan equal ﬁrotection challenge to a conviction for violating the order excluding Japanese

Americans from thfe “West Coast war area” during World War ID); Trump . Hawaii, 138 S. Ct.

| .
2392, 2423 (2018) ;(“Korem_atsu was gravely wrong the day it was decided, has been overruled in
I . : . .
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| _ : _ : .
the court of history, and—to be clear—°has no place in law under the Constitution.

25%

(quoting
Korematsu, 323 U.S. at 248 (Jackson J., dissenting))).

As for impli;ed repeal, based on the same reading of the 2026 Appropriatibns Act Provision
| discussed above, the Court finds that it presents no irreconcilable conflict with the 2022 and 2023
Site Selection Provisions, as the 2026 Appfopriations Act Provision is best read to prevent‘
, spending on the Re:dgan Building project, and to require additional informatién for review, before
Congress decides whether to take formal action to repeal the location restrictions.

Finally:, although Defendants argue that the absence of specific language overturning or
disapproving of the Reagan Building Selection Decision br the FBI Reprogramming Decision
~ signals a ra’pificatidn or implied repeal, this argument turﬁs ‘the standard on its head. Where a
ratification requires a clear demonstration of congressional intent to ratify through clear and
unequiirocal ldnguégé, it is‘ inc'umbent on Congress to clearly expreés an iﬁtent to ratify exécutive
actions. See Utah Div. of S’tate Land;s, 482 U.S. at 207; EEOC, 743 F.2& at 974. It did not do so
' | here; Even under the étandard articulated in Endo, as cited by Defendants, the 2026 Appropriations
Act Provision _doés hbt “plainly show a purpose to bestow the precis‘e authority which is claimed.”
Endo, 323 US at 303 n.24. Likewise, ;Jvhere an implied repeal requires an’ “;‘irrecdncilable
conflict” with the ﬁrior statute, it is not enough to show that the statutory language could be read
in favor of an implied repEal when there is an alternative reading that does not require such a
repeal. Because the 2026 Appropriations Act Provision can be fairly réad as not having ratified
the executive écti()ns or impliedly repealed the prior statutes, the Court ca@ot find that it effected
these results.' The' Court therefore does not find that Congress has ratified either the Reagan

Building Selection Decision or the FBI Reprogramming Decision, or that it has impliedly.repealed

+
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S
|

the relevant provisfions of the 2022 and 2023 Appropriations Acts with which those decisions
conflict.
VII. Remedy

in sﬁmmary., for the reasoﬁs stated above, the Couﬁ ﬁ;xds that, as to Counts 1 and 2, the
. FBI and GSA Reagén Building Selection Decisions were not in accordance with law and exceeded |
statutory authority; in violation of the APA, and that in relation to Count 6, the FBI
Reprograrﬁming Decision was arbitrary and capricious, also in violation of the APA. Where
Plaintiffs havé stated that upon a ruling in their favor on Count 6, the Court need not address Count .
3, it will not do so. |

The Couﬂ therefore finds that Plaintiffs are entitled fo judgmeﬁt on Counts 1, 2, and 6 of -
the Complaint. Based on these. rulings, pufsuant to the APA, the Court will “hold unlawful and
sef aside” the 'FBI Iand GSA Reagan Building Selection Decisions and the FBI Reprogramming
Decision. 5U.S.C. I§ 706(2); Sierra Club, 899 F.3d at 295. In addifion to vacating thesg challenged
| actions, the Court will also issue a declaratofy judgment holding these actions unlawful pursuant

to the Declaratory Judgment Act, 28 U.S.C. § 2201. | |

Plaintiffs also request a permanent injunction preventing the implementation of the
~ challenged actions.; Defendants, for their part, have offered no argument on why Plaintiffs are not
entitled to a pérmar?lent injunction should the Court find fhat they have succeeded on the merits.

A party seéking' a permanent injuﬁction “must demonstrate: (1) that it has suffered an
irreparable injury; (2) that rémedies available at law, such as monetary damages, are inadequate to
compensate for'that injury; (3) that, considering the balance of hardships between the plaintiff and
defendaﬁt, a ‘remcd}:/ in equity is Warranted; and (4) that the public interest would not be disserved

[ ;
by a permanent injunction.” eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006); see
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Amoco Pro_d.!Co. v. Vill. {of Gambell, 480 U.S. 531, 546 n.12 (1987) (“The standard for a
A ' - : :
- preliminary injunctﬁon is essentially the same as for a permanent injunction with the exception that
. e

the plaintiff must SI;IOW a likelihood of success on the merits rather than actual success.”). Upon a
- :

showing that ithesef elements have been satisfied, courts have grémtéd_ permaﬁent injuncﬁqns in ‘
cases in whicﬁ' the [APA Wés found to be violated. See, e.g., Mayor & City Council of Baltimore".
v. Azar, 973.F.3d 2:58, 273,275-76 (4fh Cir. 2020) (en banc). |

Plair_ltiffs heiwe'established‘tl'»lese factors. Firs;c, ir;epaiable injury is harm that “cannot be

fully rectified iby tltsle final judgme_nt after trial.” Mountain Valley Pipeﬁne, ‘LLC" v. 6.56 Acres of
Land, 915 F .3;d 19'%, 216 (4th Cir. 2019) (quoting Stullér, Inc. v. Steak N Shake Enters., 695 F.3d |
676,680 (7th Cir. 25012)). Here, Plaintiffs have shown tﬁat the Reagah Building' Selection Decision
and the'FBI .Répro g%rémming Decision will cause Plaintiffs irreparable harm by deﬁriving them of
the long-term'l. econiomic benefits éssociated with the consolidated FBI headquarters project if
constructed at the F%reenbclt ‘site. A loss of economic benefits can constitute irreparall)le‘ harm
when, as here,;suché béneﬁts would be véry difficult or imppssible to calculate. See Multi-Channel
IV Cable Co. v. Charlottesville Quality Cable Operatz'ng;r Co., 22_F.‘3d 546, 551 (4th éir. 1994)
(“Generally, ‘irrepaérable injury is sufféred when monetary damages are difficult to ascertain or are

‘ inadcquéte.;” (quot;ing Danielson v. Local 275,479 F.2d 1‘033, 1037 (2d Cir. 1973))); Louisiana

Y Bideﬁ, 622 F. sfupp. 3d 267, 297 (W.D. La. 202'2)'(concluding that an action by ‘the U.S.

’- Department 01" thé ;Interiof to StOp current and future oil and gas leases §v0u1d cause irreparable
economic harm toéS;rates, including through lost jobs, higher prices, ﬁnanci_al losses to local
go%rernments, and d:amage to the States’ economiés).. | |

Moreoiver, l%’léintiffs also face irreparable harm because they cannot obtain such monetary
relief even wnh é ﬁ.inal judgment, because the federal government’s waiver of sqvéreign immunity

!
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for APA clain:ts does' not extend to claims for monetary damnges arising from such eIaims. Soe
City of New York v US. Dep’t of Defense, 913 F.3d 423, 430 (4th Cir. 2019) (“The APA waives
the federal go'vemrgnent"s sovereign immunity for a limited set- of suits, brought by ‘a person
suffering legai wrang because of atgency action’ to obtaih relief ‘other than money damages.’”
| (quoting 5 U. S.C. § 702)); Mountain Valley Pipeline, LLC V. W Pocahontas Props. Ltd. P sth,
918 F. 3d 353, 366 (4th Cir. 2019) (“[E]conomlc damages may constitute irreparable harm where
no remedy is ava11able at the concluswn of litigation.”); Mayor & City Council of Baltimore V.
‘Azar 392 F. Supp 3d 602, 618 (D. Md. 2019) (ﬁndmg 1rreparable harm based in part on the fact
that the federal agency defendant had sovereign 1mmun1ty that precluded monetary recovery),
aff'd, 973 F.3d .258§ (4th Cir. 2020) (en banc); Louisiana, 622 F. Supp. 3d at 297 (eame). For the
same reas'ons,i the ECourt.‘ﬁnds that Plaintiffs have saﬁsﬁed_ the second elernent, that remedies
available atllaw, sueh as monetary damages, would be Vinadequate to compensate them. See eBay
Inc. 547 US.at 391,

Consicieriné the last two elements, the Court finds that the balance of t:he equities and the
public 1nterest both favor Plaintiffs. See Nken v. Holder, 556 U.S. 418, 435 (2009) (ﬁndlng that
these two factors merge When the -Government is the opposrng party”) Here, “the public
undoubtedly has an 1nterest in seeing its governmental institutions follow the law. Roev. Dep't
of Defease, 947 F.§3d 207, 230-31 (4th Cir. 2020) (internal citations onlitted). Further, if the
Reagén Buildihg prfoject moves forward, Plaintiffs.Will lose the opportunity\to have the substantial
economic beneﬁts that would have a positive impact not just on individual private parties, but on
the. cbmmunity in PrincerGeorge’s County. As for Defendants, they are still at the beginning stages
of moving the FBI to the.Reaga.n Building, and -Congrese has stopped any obligation of the funds

L
that Defendants attempted to reprogram pending the submission of architectural and engineering
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plans, so the immediate impact of an injunction on Defendants would be limited. Thus, the Court
finds that the balance of the hardships and public interest presently favor Plaintiffs. Accordingly,
the Court will issue a permanent injunction, the details of which will be set forth in a separate
Order, enjoining Defendants from implementing the FBI and GSA Reagan Building Selection
Decisions and the FBI Reprogramming Decision. The injunction may be revisited in the event
that Congress takes statutory action to rescind or alter the Site Selection Provisions.
CONCLUSION

For the foregoing reasons, Plaintiffs’ Motion for Judgment on the Pleadings will be

GRANTED, Defendants’ Motion for Judgment on the Pleadings will be DENIED, and judgment

will be entered in favor of Plaintiffs on Counts 1, 2, and 6. A separate Order shall be issued.

Date: August 17, 2026

THEODORE D. CHUAN
United States District Jugd#
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