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Q U E S T IO N S  P R E S E N T E D

1 .  W h e th e r 8 U .S .C . 1 2 2 5 ( b ) ( l ) (B ) ( i i ) — w h ic h  a u ­

th o r iz e s  th e  g o v e r n m e n t  to  d e ta in  a l ie n s  w h o  a r e  p la c e d  

in  e x p e d i te d  r e m o v a l  p r o c e e d in g s , b u t  w h o  th e n  e s ta b ­

l i s h  a  c r e d ib le  f e a r  o f  p e r s e c u t io n  b a s e d  o n  a  p r o te c te d  

g r o u n d — v io la te s  th e  D u e  P r o c e s s  C la u s e  o f  th e  F if th  

A m e n d m e n t  b e c a u s e  i t  c o n ta in s  n o  p r o v is io n  a u th o r iz ­

in g  b o n d  h e a r in g s .

2 .  W h e th e r 8 U .S .C . 1 2 5 2 ( f ) ( 1 ) p r o h ib i ts lo w e r  

c o u r ts  f ro m  g r a n t in g  c la s s w id e  in ju n c t io n s  a g a in s t  th e  

o p e r a t io n  o f  8  U .S .C . 1 2 2 1 - 1 2 3 2 .

( I )



P A R T IE S  T O  T H E  P R O C E E D I N G

P e t i t io n e r s  ( a p p e lla n ts  b e lo w )  a r e  U .S . D e p a r tm e n t  

o f H o m e la n d  S e c u r i ty  ( D H S ) ; U .S . I m m ig r a t io n  a n d  

C u s to m s  E n f o r c e m e n t  ( I C E ) ;  U .S .  C u s to m s  a n d  B o r d e r  

P r o te c t io n  ( C B P ) ; U .S . C it iz e n s h ip  a n d  I m m ig ra t io n  

S e rv ic e s  ( U S C I S ) ;  D e p a r tm e n t  o f  J u s t ic e  E x e c u t iv e  O f ­

f ic e  f o r  I m m ig r a t io n  R e v ie w ;  W ill ia m  P .  B a r r ,  A tto r n e y  

G e n e ra l ; C h a d  F . W o lf , A c t in g  S e c re ta ry  o f  H o m e la n d  

S e c u r i ty ;  M a tth e w  T .  A lb e n c e ,  S e n io r  O f f ic ia l  P e r f o r m ­

in g  th e  D u t ie s  o f  th e  D ir e c to r  o f  I C E ; M a r c  J . M o o r e ,  

I C E  S e a t t le  F ie ld  O f f ic e  D ire c to r ; M a r k  A . M o r g a n ,  

C h ie f  O p e ra t in g  O f f ic e r  a n d  S e n io r  O f f ic ia l  P e r f o rm in g  

th e  D u t ie s  o f  th e  C o m m is s io n e r  o f  C B P ; K e n n e th  T .  

C u c c in e l l i ,  S e n io r  O f f ic ia l P e r f o r m in g  th e  D u t ie s  o f  D i­

r e c to r  o f  U S C IS ; C h a r le s  I n g ra m ,  W a r d e n  o f  th e  F e d ­

e r a l  D e te n t io n  C e n te r ,  S e a T a c ;  D a v id  S h in n ,  W a r d e n  o f  

th e  F e d e ra l C o r r e c t io n a l I n s t i tu te ,  V ic to r v i l l e ; L o w e l l  

C la rk ,  W a rd e n  o f  th e  N o r th w e s t  D e te n t io n  C e n te r ;  a n d  

J a m e s  J a n e c k a ,  W a rd e n  o f  th e  A d e la n to  D e te n t io n  F a ­

c i l i ty .

R e s p o n d e n ts  ( a p p e lle e s  b e lo w ) a r e  Y o la n y  P a d i l la ,  

I b i s  G u z m a n , B la n c a  O r a n te s , a n d  B a l ta z a r  V a s q u e z ,  

f o r  th e m s e lv e s  a n d  o n  b e h a l f  o f  a  c la s s  o f  s im i la r ly  s i tu ­

a te d  in d iv id u a ls .

T h e  U .S . D e p a r tm e n t  o f  H e a l th  a n d  H u m a n  S e rv ic e s  

( H H S ) ;  O f f ic e  o f  R e f u g e e  R e s e t t l e m e n t  ( O R R ) ;  A le x  M .  

A z a r , S e c r e ta r y  o f  H H S ;  S c o t t  L lo y d ,  D ire c to r  o f  O R R ;  

M a tth e w  T . A lb e n c e , A c t in g  D e p u ty  D ire c to r  o f  I C E ;  

J o h n  P . S a n d e r s , A c t in g  C o m m is s io n e r o f  C B P ; a n d  

E l iz a b e th  G o d f r e y ,  I C E  S e a t t le  F ie ld  O f f ic e  A c t in g  D i­

r e c to r  w e r e  d e f e n d a n ts  in  th e  d is t r ic t  c o u r t .

( I I )



R E L A T E D  P R O C E E D IN G S  

U n i te d  S ta te s  D is t r ic t  C o u r t  ( W .D .  W a s h .)HGFEDCBA

Padilla v . U.S. Immigration and Customs Enforce­
ment, N o . 1 8 - c v - 9 2 8  ( J u ly  2 , 2 0 1 9 )

U n i te d  S ta te s  C o u r t  o f  A p p e a ls  ( 9 th  C ir . ) :

Padilla v . U.S. Immigration and Customs Enforce­
ment, N o . 1 9 - 3 5 5 6 5  ( M a r .  2 7 ,  2 0 2 0 )
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3nSRQPONMLKJIHGFEDCBA tfje Supreme Court of tfje Mmteb states;

N o .

De pa r t me n t o f  Ho me l a n d Se c u r it y, e t  a l .,
P E T IT IO N E R SHGFEDCBA

V.

Yo l a n y Pa d il l a , e t  a l .

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT

P E T IT IO N  F O R A  W R IT  O F C E R T IO R A R I

T h e A c t in g  S o l ic i to r G e n e ra l , o n  b e h a l f o f  th e f e d e ra l 

p a r t ie s , r e s p e c tf u l ly p e t i t io n s f o r  a w r i t  o f  c e r t io ra r i to  

r e v ie w  th e ju d g m e n t o f  th e U n i te d S ta te s C o u r t o f  A p ­

p e a ls f o r  th e N in th  C irc u i t in  th is c a s e .

O P IN IO N S B E L O W

T h e o p in io n o f  th e c o u r t o f  a p p e a ls (A p p ., infra, la -  

4 7 a )  i s  r e p o r te d  a t  9 5 3  F .3 d  1 1 3 4 . A n  o r d e r  o f  th e  c o u r t  

o f  a p p e a ls  ( A p p . , infra, 4 8 a - 5 1 a )  i s  u n r e p o r te d . A n  o r ­

d e r  o f  th e  d is tr ic t c o u r t ( A p p . , infra, 5 2 a - 7 5 a ) i s  r e ­

p o r te d  a t  3 8 7  F . S u p p . 3 d  1 2 1 9 . A n  a d d i t io n a l o r d e r  o f  

th e  d is tr ic t  c o u r t ( A p p . , infra, 7 6 a - 9 8 a ) i s  r e p o r te d  a t  

3 7 9  F .  S u p p .  3 d  1 1 7 0 . A n  a d d i t io n a l  o r d e r  o f  th e  d is t r ic t  

c o u r t  ( A p p . ,  infra, 9 9 a - 1 1 3 a )  i s  n o t  p u b l i s h e d  in  th e  F e d ­

e r a l  S u p p le m e n t  b u t  i s  a v a i la b le  a t  2 0 1 9  W L  1 0 5 6 4 6 6 .

J U R IS D I C T I O N

T h e  ju d g m e n t  o f  th e  c o u r t  o f  a p p e a ls  w a s  e n te re d  o n  

M a rc h  2 7 ,2 0 2 0 . O n  M a r c h  1 9 ,2 0 2 0 ,  th i s  C o u r t  e x te n d e d

( 1 )



2SRQPONMLKJIHGFEDCBA

th e t im e w ith in  w h ic h to  f i le  a n y p e t i t io n f o r  a w r i t  o f  

c e r t io ra r i d u e o n o r a f te r th a t d a te to  1 5 0 d a y s f r o m  th e 

d a te o f  th e lo w e r c o u r t ju d g m e n t . T h e ju r is d ic t io n o f  

th is C o u r t i s in v o k e d u n d e r 2 8 U .S .C . 1 2 5 4 (1) .

STATUTORY PROVISIONS INVOLVED 

R e le v a n t s ta tu to ry p ro v is io n s a re r e p r in te d in  a n a p­

p e n d ix to  th is b r ie f . A p p ., HGFEDCBAinfra, 1 1 4 a - 1 1 8 a .

STATEMENT

A. Legal Background

1 . T h e I m m ig r a t io n  a n d N a t io n a l i ty  A c t ( I N A ) ,  

8  U .S .C . 1 1 0 1  et seq., s e t s  f o r th  a  s t r e a m l in e d  p r o c e ­

d u r e ,  k n o w n  a s  e x p e d i te d  r e m o v a l ,  th a t  th e  D e p a r tm e n t  

o f  H o m e la n d  S e c u r i ty  ( D H S )  m a y  in v o k e  to  r e m o v e  c e r ­

ta in  a l ie n s  w h o  in d is p u ta b ly  h a v e  n o  a u th o r iz a t io n  to  b e  

a d m i t te d  to  th e  U n i te d  S ta te s . 8  U .S .C . 1 2 2 5 ( b ) (1 ) . A s  

r e le v a n t h e r e , th e  g o v e r n m e n t m a y  in v o k e  e x p e d i te d  

r e m o v a l  i f  a n  a l ie n  u n la w fu l ly  e n te r e d  th e  U n i te d  S ta te s  

w ith o u t b e in g  a d m i tte d ' o r  p a r o le d , h a s  b e e n  c o n t in u ­

o u s ly  p r e s e n t in  th e  U n i te d  S ta te s  f o r  l e s s  th a n  tw o  

y e a r s , l a c k s  v a l id  e n tr y  d o c u m e n ts  o r  a t te m p ts  to  g a in  

a d m is s io n  th r o u g h  f r a u d  o r  m is r e p re s e n ta t io n , a n d  h a s  

b e e n  d e s ig n a te d  f o r a p p l ic a t io n  o f  e x p e d ite d - r e m o v a l  

p r o c e d u re s  b y  th e  S e c re ta ry  o f H o m e la n d  S e c u r i ty .  

8  U .S .C . 1 2 2 5 ( b ) ( 1 ) (A ) ; s e e  8  U .S .C . 1 1 8 2 ( a ) (6 ) ( C ) a n d  

( 7 ) . 1 I n  2 0 0 4 , th e  S e c re ta ry  d e s ig n a te d  f o r  a p p l ic a t io n  

o f  e x p e d i te d - re m o v a l p r o c e d u r e s  c e r ta in  in a d m is s ib le  

a l ie n s  w h o  a r e  e n c o u n te r e d  w ith in  1 0 0  a i r  m ile s  o f  th e  

U .S .  b o r d e r  a n d  w ith in  1 4  d a y s  o f  h a v in g  u n la w f u l ly  e n ­

te r e d  th e  U n i te d  S ta te s . S e e  Designating Aliens for

1 T h e  s ta tu te  r e f e r s  to  th e  A t to r n e y  G e n e r a l , b u t  a  s e p a r a te  s ta t ­

u te  t r a n s f e r s  th e  d e s ig n a t io n  a u th o r i ty  to  th e  S e c r e ta r y . S e e  Clark 

v .  Martinez, 5 4 3  U .S . 3 7 1 , 3 7 4  n . l  ( 2 0 0 5 ) .



3HGFEDCBA

ExpeditedSRQPONMLKJIHGFEDCBA Removal, 6 9 F e d . R e g . 4 8 ,8 7 7 (A u g . 1 1 , 

2 0 0 4 ).2

A s a g e n e ra l r u le , i f  a n im m ig ra t io n o f f ic e r f in d s th a t 

a n a l ie n i s e l ig ib le f o r  a n d s h o u ld b e p la c e d in  e x p e d i te d 

r e m o v a l, th e o f f ic e r m a y o rd e r th e a l ie n r e m o v e d w ith ­

o u t f u r th e r h e a r in g o r  r e v ie w . 8  U .S .C . 1 2 2 5 (b ) ( l ) (A ) ( i ) . 

B u t th a t g e n e ra l r u le i s s u b je c t to  a n e x c e p tio n : i f  a n  

a l ie n  p la c e d  in  e x p e d i te d  r e m o v a l “ in d ic a te s  a n  in te n ­

t io n  to  a p p ly  f o r  a s y lu m ,  o r  e x p r e s s e s  a  f e a r  o f  p e r s e c u ­

t io n  o r  to r tu r e ,  o r  a  f e a r  o f  r e tu rn  to  h is  o r  h e r  c o u n t r y ,”  

th e  im m ig ra t io n  o f f ic e r  m u s t  r e f e r  th e  a l ie n  to  a n  a s y ­

lu m  o f f ic e r f o r a s c r e e n in g  in te r v ie w .

2 3 5 .3 ( b ) ( 4 ) ;  s e e  8  U .S .C . 1 2 2 5 (b ) ( l ) (A ) ( i i ) .

T h e  o b je c t  o f  th e  s c r e e n in g  in te r v ie w  i s  to  d e te r m in e  

w h e th e r  th e  a l ie n  h a s  a  “ c r e d ib le  f e a r ”  o f  p e r s e c u tio n  

b a s e d  o n  a  p r o te c te d  g r o u n d  o r  o f  to r tu r e . S e e  8  U .S .C .  

1 2 2 5 (b ) ( l ) ( B ) ( v ) ; 8  C .F .R . 2 0 8 .3 0 ( e ) . I f  th e  a s y lu m  o f ­

f ic e r  ( s u b je c t  to  r e v ie w  b y  a  s u p e rv is o r  a n d ,  i f  th e  a l ie n  

r e q u e s ts , a n  im m ig r a t io n  ju d g e ) f in d s th a t th e  a l ie n  

l a c k s  a  c r e d ib le  f e a r ,  D H S  m a y  r e m o v e  th e  a l ie n  w ith o u t  

f u r th e r  h e a r in g  o r  r e v ie w . 8  U .S .C . 1 2 2 5 ( b ) ( l ) ( B ) ( i i i ) ;  

8  C .F .R . 2 0 8 .3 0 ( e ) (8 ) . B u t  i f  th e  a l ie n  e s ta b l is h e s  th a t  

h e  h a s  a  c r e d ib le  f e a r ,  th e n  u n d e r  th e  a p p l ic a b le  r e g u ­

la t io n s , h e  r e c e iv e s  f u l l c o n s id e ra t io n  o f  h is  a p p l ic a t io n

8 C .F .R .

2 I n  2 0 1 9 , th e  S e c r e ta r y  i s s u e d  a  n o t ic e  d e s ig n a t in g  a d d i t io n a l  a l ­

ie n s  f o r  a p p l ic a t io n  o f  e x p e d i te d - re m o v a l p r o c e d u r e s . S e e  Desig­
nating Aliens for  Expedited Removal, 8 4  F e d . R e g . 3 5 ,4 0 9 , 3 5 ,4 1 3 -  

3 5 ,4 1 4  ( J u ly  2 3 , 2 0 1 9 ) . A  d i s tr ic t  c o u r t  i s s u e d  a  p r e l im in a r y  in ju n c ­

t io n  b a r r in g  th e  a p p l ic a t io n  o f  th a t  d e s ig n a t io n . S e e  Make The Road 
N.Y. v . McAleenan, 4 0 5  F . S u p p . 3 d  1  ( D .D .C . 2 0 1 9 ) . T h e  c o u r t  o f  

a p p e a ls  r e v e r s e d  th a t  in ju n c tio n , b u t  a s  o f  th e  f i l in g  o f  th i s  p e t i t io n ,  

i t  h a s  n o t  y e t  i s s u e d  i t s  m a n d a te . S e e  Make The Road N. Y. v . Wolf, 
9 6 2  F .3 d  6 1 2  ( D .C . C i r . 2 0 2 0 ) . T h e  d e s ig n a t io n  in  e f f e c t  a t  a l l  t im e s  

r e le v a n t  to  th e  p r o c e e d in g s  b e lo w  w a s  th u s  th e  d e s ig n a t io n  i s s u e d  

in  2 0 0 4 .
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fo r  r e l ie f o r p ro te c t io n in  p ro c e e d in g s b e fo re a n im m i­

g ra t io n ju d g e . S e e 8  C .F .R . 2 0 8 .3 0 ( f ) . T h is  b r ie f  u s e s  

th e  s h o r th a n d  t e r m  “ t r a n s f e r r e d  a l ie n ”  to  r e f e r  to  a n  a l ­

ie n  w h o  i s p la c e d  in  e x p e d ite d  r e m o v a l p r o c e e d in g s ,  

f o u n d  to  h a v e  a  c r e d ib le  f e a r , a n d  th e n  t r a n s f e r r e d  to  

p r o c e e d in g s  b e f o r e  a n  im m ig r a t io n  ju d g e  f o r  r e s o lu t io n  

o f  th e  a p p l ic a t io n  f o r  a s y lu m  o r  o th e r  p r o te c t io n .

2 . T h is  c a s e  c o n c e r n s  th e  d e te n t io n  o f  t r a n s f e r re d  

a l ie n s . T h e  I N A  p r o v id e s  th a t , i f  “ th e  o f f ic e r d e te r ­

m in e s  a t  th e  t im e  o f  th e  in te rv ie w  th a t  a n  a l ie n  h a s  a  

c r e d ib le  f e a r  o f  p e r s e c u t io n ,”  th e n  “ th e  a l ie n  HGFEDCBAshall be de­
tained f o r  f u r th e r  c o n s id e r a t io n  o f  th e  a p p l ic a t io n  f o r  

a s y lu m .” 8  U .S .C . 1 2 2 5 (b ) ( l ) (B ) ( i i ) ( e m p h a s i s  a d d e d ) .  

I n  o th e r  w o r d s ,  th e  I N A  r e q u i re s  th e  d e te n tio n  o f  t r a n s ­

f e r r e d  a l ie n s  u n t i l th e  r e s o lu t io n  o f  th e i r  a s y lu m  a p p l i ­

c a t io n s  w ith o u t th e  o p p o r tu n ity  f o r r e le a s e  o n  b o n d .  

T h e  o n ly  e x c e p t io n  to  th a t  r u le  i s  th a t  D H S  m a y  “ p a ­

r o le ”  a n  a l ie n  in to  th e  U n i te d  S ta te s  “ f o r  u r g e n t  h u m a n ­

i ta r ia n  r e a s o n s  o r  s ig n if ic a n t  p u b l ic  b e n e f i t . ” 8  U .S .C .  

1 1 8 2 ( d ) ( 5 ) ( A ) ;  s e e  8  C .F .R . 2 1 2 .5 ( b ) .

Y e a r s  a g o , in  In  re X-K-, 2 3  I . &  N . D e c . 7 3 1  ( 2 0 0 5 ) ,  

th e  B o a r d  o f  I m m ig r a t io n  A p p e a ls  r u le d  th a t c e r ta in  

t r a n s f e r r e d  a l ie n s — th o s e  a p p r e h e n d e d  a f te r  c r o s s in g  

th e  b o r d e r  i l l e g a l ly , a s  o p p o s e d  to  th o s e  e n c o u n te r e d  a t  

a  p o r t  o f  e n tr y — m a y  s e e k  b o n d  h e a r in g s  b e f o r e  im m i­

g r a t io n  ju d g e s . Id. a t  7 3 6 . T h e  B o a r d  b e l ie v e d  th a t  th e  

s ta tu te  w a s  “ s i le n t ”  o n  th e  s u b je c t  o f  b o n d  in  th o s e  c i r ­

c u m s ta n c e s  a n d  th a t  s u c h  a l ie n s  c o u ld  th e re f o re  in v o k e  

th e  g e n e r a l r e g u la t io n s  a l lo w in g  b o n d  h e a r in g s  f o r  a l ­

ie n s  in  r e m o v a l p r o c e e d in g s . Id. a t  7 3 4 ; s e e  8  C .F .R .  

1 0 0 3 .1 9 ( h ) (2 ) , 1 2 3 6 .1 ( d ) (1 ) .

T h is  C o u r t ’s  d e c is io n  in  Jennings v . Rodriguez, 1 3 8  

S .  C t .  8 3 0  ( 2 0 1 8 ) ,  a l th o u g h  in v o lv in g  s o m e w h a t  d i f f e re n t  

i s s u e s , r e s te d  o n  r e a s o n in g  th a t i s  i r r e c o n c i la b le  w ith
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th e B o a rd’ s d e c is io n in  HGFEDCBAX-K-. A s r e le v a n t h e re , th e 

C o u r t c o n c lu d e d th a t S e c t io n 1 2 2 5 (b ) ( l ) (B ) ( i i )— w h ic h , 

a g a in , s ta te s th a t “ th e a l ie n s h a l l b e d e ta in e d f o r  f u r th e r 

c o n s id e ra t io n o f  th e a p p l ic a t io n f o r a s y lu m ,”  8 U .S .C . 

1 2 2 5 (b ) ( l ) (B ) ( i i )— “ m a n d a te [ s ] d e te n t io n o f a l ie n s  

th r o u g h o u t  th e  c o m p le t io n  o f  a p p l ic a b le  p r o c e e d in g s ,”  

Rodriguez, 1 3 8  S . C t . a t 8 4 5 . T h e  C o u r t f u r th e r  e x ­

p la in e d  th a t ‘“ [ d je ta in e d ’ d o e s  n o t m e a n  ‘r e le a s e d  o n  

b o n d . ’ ” Id. a t  8 5 1 . F in a l ly , th e  C o u r t n o te d  th a t  th e  

I N A  e x p re s s ly  a u th o r iz e s  r e le a s e  o n  p a r o le  f o r  “ ‘u r g e n t  

h u m a n ita r ia n  r e a s o n s o r s ig n i f ic a n t p u b l ic  b e n e f i t ,” ’ 

a n d  “ [ t ] h a t  e x p r e s s  e x c e p t io n  to  d e te n t io n ,”  th e  C o u r t  

c o n c lu d e d , “ im p l ie s th a t th e re  a r e  n o  other c i rc u m ­

s ta n c e s  u n d e r  w h ic h  a l ie n s d e ta in e d  u n d e r § 1 2 2 5 ( b )  

m a y  b e r e le a s e d . ” Id. a t 8 4 4 ( q u o tin g  8 U .S .C .  

1 1 8 2 ( d ) ( 5 ) ( A ) ) .

A f te r  Rodriguez, in  In re M-S-, 2 7  I . &  N . D e c . 5 0 9  

( 2 0 1 9 ) , th e  A tto r n e y  G e n e r a l r e v is i t e d  a n d  o v e r ru le d  

th e  B o a r d  o f  I m m ig ra t io n  A p p e a ls ’ p r e v io u s  d e c is io n  in  

X-K-. Id. a t  5 1 8 - 5 1 9 . I n  a c c o rd a n c e  w ith  Rodriguez, th e  

A tto r n e y G e n e r a l in s te a d c o n c lu d e d th a t S e c t io n  

1 2 2 5 (b ) ( l) (B ) ( i i )  “ r e q u i r e s  d e te n t io n  u n t i l  r e m o v a l  p r o ­

c e e d in g s  c o n c lu d e ” — e x c e p t  f o r  th e  p o s s ib i l i ty  o f  p a r o le  

— a n d  “ c a n n o t  b e  r e a d  to  c o n ta in  a n  im p l ic i t  e x c e p t io n  

f o r  b o n d .” Id. a t  5 1 6 -5 1 7 . T h e  A tto r n e y  G e n e r a l ’s  c o n ­

s t ru c t io n  o f th e I N A  i s “ c o n t r o l l in g .”

1 1 0 3 ( a ) ( 1 ) .

B . F a c tu a l  B a c k g r o u n d  a n d  P r o c e e d in g s  B e lo w

1 . N a m e d  r e s p o n d e n ts  Y o la n y  P a d i l la ,  I b i s  G u z m a n ,  

B la n c a  O r a n te s , a n d  B a l ta z a r  V a s q u e z  a r e  t r a n s fe r re d  

a l ie n s : th e y  e n te re d  th e c o u n tr y  u n la w fu l ly , w e re  

p la c e d  in  e x p e d i te d  r e m o v a l  p r o c e e d in g s ,  w e r e  f o u n d  to  

h a v e  a  c r e d ib le  f e a r  o f  p e r s e c u t io n  o r  to r tu re ,  a n d  w e re  

t r a n s fe r re d  to  p r o c e e d in g s  b e f o re ,  a n  im m ig ra t io n  ju d g e

8 U .S .C .
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f o r  c o n s id e ra t io n o f  th e ir a p p l ic a t io n s f o r  r e l ie f o r p ro­

te c t io n . A p p ., HGFEDCBAinfra, 1 0 1 a - 1 0 2 a . A t  th e  t im e ,  th e  B o a r d  

o f  I m m ig r a t io n  A p p e a ls ’ d e c is io n  in  X-K- w a s  s t i l l in  

p la c e , a n d  r e s p o n d e n ts  a c c o r d in g ly  a l l r e c e iv e d  b o n d  

h e a r in g s . Ibid. R e s p o n d e n ts  th e n  b r o u g h t  th i s  a c t io n  

in  d is tr ic t c o u r t in  J u n e  2 0 1 8 , c la im in g , a m o n g  o th e r  

th in g s , th a t  th o s e  b o n d  h e a r in g s  w e re  p r o c e d u r a l ly  in ­

a d e q u a te . Id. a t  4 a .

T h e  d is tr ic t  c o u r t  c e r t i f ie d  a  n a t io n w id e  c la s s  o f  “ [ a ] l l  

d e ta in e d  a s y lu m  s e e k e r s  w h o  e n te r e d  th e  U n i te d  S ta te s  

w ith o u t in s p e c t io n , w e r e  in i t i a l ly  s u b je c t to  e x p e d i te d  

r e m o v a l  p r o c e e d in g s  u n d e r  8  U .S .C . §  1 2 2 5 ( b ) ,  w e r e  d e ­

te r m in e d  to  h a v e  a  c r e d ib le  f e a r  o f  p e r s e c u t io n ,  b u t  a r e  

n o t  p r o v id e d  a  b o n d  h e a r in g  w ith  a  v e r b a t im  t r a n s c r ip t  

o r  r e c o rd in g  o f  th e  h e a r in g  w ith in  s e v e n  d a y s  o f  r e ­

q u e s t in g  a  b o n d  h e a r in g .” A p p . , infra, 1 0 0 a ; s e e  id. a t  

9 9 a - 1 1 3 a . O n  r e s p o n d e n ts ’ m o t io n  f o r  a  p r e l im in a r y  in ­

ju n c tio n ,  th e  c o u r t  h e ld  th a t  th e y  w e r e  l ik e ly  to  s u c c e e d  

o n  th e i r  c la im  th a t  th e  e x is t in g  p r o c e d u r e s  f o r  th o s e  

b o n d  h e a r in g s v io la te d  th e D u e P r o c e s s C la u s e o f  

th e  F if th  A m e n d m e n t . Id. a t 8 1 a - 9 3 a . I n v o k in g  th e  

p r o c e d u r a l- d u e -p r o c e s s b a la n c in g t e s t s e t o u t in  

Mathews v . Eldridge, 4 2 4  U .S . 3 1 9  ( 1 9 7 6 ) , th e  c o u r t  

f a s h io n e d  a  n e w  s e t  o f  p r o c e d u r e s  f o r  th o s e  h e a r in g s .  

A p p . , infra, 9 9 a - 1 1 3 a . S p e c i f ic a l ly , th e  c o u r t i s s u e d  a  

p r e l im in a r y  in ju n c t io n  o r d e r in g  th e  g o v e r n m e n t  to :

1 .  C o n d u c t b o n d  h e a r in g s  w ith in  s e v e n  d a y s  o f a  

b o n d  h e a r in g  r e q u e s t  b y  a  c la s s  m e m b e r , a n d  r e ­

le a s e  a n y  c la s s  m e m b e r  w h o s e  d e te n t io n  t im e  e x ­

c e e d s  th a t  l im i t ;

2 .  P la c e  th e  b u r d e n  o f  p r o o f  o n  D e fe n d a n t  D e p a r t ­

m e n t o f  H o m e la n d  S e c u r i ty  in  th o s e  b o n d  h e a r ­

in g s  to  d e m o n s t r a te  w h y  th e  c la s s  m e m b e r  s h o u ld
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n o t b e r e le a s e d o n b o n d , p a ro le , o r o th e r c o n d i­

t io n s ;

3 . R e c o rd th e b o n d h e a r in g a n d p ro d u c e th e r e c o rd­

in g  o r  v e rb a t im t r a n s c r ip t o f  th e h e a r in g u p o n a p­

p e a l ; a n d

4 .  P r o d u c e  a  w r it te n  d e c is io n  w ith  p a r t ic u la r iz e d  d e ­

te rm in a t io n s  o f  in d iv id u a l iz e d  f in d in g s  a t  th e  c o n ­

c lu s io n  o f  th e  b o n d  h e a r in g .HGFEDCBA

Id. a t  9 7 a - 9 8 a .

A f te r  th e  in ju n c t io n  w a s  i s s u e d ,  b u t  b e f o r e  th e  e f fe c ­

t iv e  d a te  s e t  b y  th e  d is tr ic t  c o u r t ,  th e  A tto r n e y  G e n e ra l  

i s s u e d  h is  d e c is io n  in  M-S-, o v e r ru l in g  X-K- a n d  c o n ­

c lu d in g  th a t  t r a n s f e r r e d  a l ie n s  h a v e  n o  s ta tu to r y  e n t i ­

t l e m e n t  to  b o n d  h e a r in g s  in  th e  f i r s t  p la c e . A p p . ,  infra, 
5 5 a - 5 6 a . R e s p o n d e n ts  th e n  a m e n d e d  th e i r  c o m p la in t  to  

a d d  a  c la im  th a t  th e  s ta tu te ,  a s  in te r p re te d  b y  th e  A t­

to r n e y  G e n e r a l in  M-S-, v io la te d  th e D u e P r o c e s s  

C la u s e . Ibid.
T h e  d is tr ic t  c o u r t  m o d if ie d  i t s  in ju n c t io n  in  l ig h t  o f  

th e  A tto rn e y  G e n e ra l ’s  d e c is io n . A p p . , infra, 5 2 a - 7 5 a .  

I n  w h a t  th e  c o u r t l a b e le d  “ P a r t  A ”  o f  th e  n e w  in ju n c ­

t io n , th e  c o u r t  r e a f f i rm e d  th e  o r ig in a l in ju n c tio n ’s  im ­

p o s i t io n  o f  p r o c e d u r a l  r e q u i re m e n ts  f o r  c la s s  m e m b e r s ’ 

b o n d  h e a r in g s . Id. a t  5 3 a  ( e m p h a s i s  o m i t te d ) . I n  “ P a r t  

B ,”  th e  c o u r t h e ld  th a t “ th e  s ta tu to r y  p r o h ib i t io n  a t  

[ S e c t io n 1 2 2 5 ( b ) ( l) (B ) ( i i ) ] a g a in s t r e le a s in g [ t r a n s ­

f e r re d  a l ie n s ]  o n  b o n d  

t io n , ”  a n d  o r d e re d  th a t  c la s s  m e m b e r s  b e  a c c o r d e d  b o n d  

h e a r in g s  w ith  th e  p r o c e d u r a l  g u a r a n te e s  ju s t  d is c u s s e d .  

Ibid, ( e m p h a s i s  o m i t te d ) . T h e  c o u r t  r e je c te d  th e  g o v ­

e r n m e n t ’s  c o n te n t io n  th a t  i t  w a s  p r o h ib i te d  f r o m  g r a n t­

in g  a  c la s s w id e  in ju n c t io n  b y  8  U .S .C . 1 2 5 2 ( f ) ( 1 ) ,  w h ic h  

s ta te s  th a t “ n o  c o u r t ( o th e r  th a n  th e  S u p r e m e  C o u r t )

v io la te s  th e  U .S . C o n s t i tu -* * *
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s h a l l h a v e ju r is d ic t io n o r a u th o r i ty to  e n jo in o r r e s t ra in 

th e o p e ra t io n o f  th e p ro v is io n s o f  [ 8  U .S .C . 1 2 2 1 -1 2 3 2 ] 

o th e r th a n w ith  r e s p e c t to  th e a p p l ic a t io n o f  s u c h p ro v i­

s io n s to a n in d iv id u a l a l ie n .” 8 U .S .C . 1 2 5 2 ( f ) (1 ) ; s e e 

A p p ., HGFEDCBAinfra, 5 9 a -6 2 a .

2 .  T h e  c o u r t  o f  a p p e a ls  d e n ie d  th e  g o v e r n m e n t ’s  m o ­

t io n  f o r  a  s ta y  p e n d in g  a p p e a l  w ith  r e s p e c t  to  P a r t  B  o f  

th e  in ju n c t io n , b u t  g r a n te d  th e  m o t io n  f o r  a  s ta y  p e n d ­

in g  a p p e a l  w ith  r e s p e c t  to  P a r t  A . A p p . ,  infra, 4 8 a - 5 1 a .  

A s  a  r e s u l t ,  th e  g o v e r n m e n t  w a s  r e q u ir e d  to  c o n t in u e  to  

p r o v id e  b o n d  h e a r in g s  to  t r a n s f e r r e d  a l ie n s ,  b u t  w a s  n o t  

r e q u ir e d  to  f o l lo w  th e  p r o c e d u r a l  r e q u i r e m e n ts  th a t  th e  

d is tr ic t  c o u r t  h a d  im p o s e d  o n  th o s e  h e a r in g s . Ibid.
3 .  a . A  d iv id e d  c o u r t  o f  a p p e a ls  a f f i r m e d  in  p a r t ,  v a ­

c a te d  in  p a r t , a n d  r e m a n d e d . A p p . , infra, l a - 4 7 a .

T h e  c o u r t o f  a p p e a ls  f i r s t a f f ir m e d  P a r t B  o f  th e  

in ju n c t io n — th e  p a r t  h o ld in g  u n c o n s t i tu t io n a l  th e  s ta tu ­

to r y  p r o h ib i t io n  o n  b o n d  h e a r in g s  f o r t r a n s f e r re d  a l ­

ie n s . A p p . , infra, 9 a - 2 0 a . A s  r e le v a n t  h e r e , th e  c o u r t  

c o n c lu d e d  th a t  r e s p o n d e n ts  w e r e  “ l ik e ly  to  s u c c e e d  o n  

th e i r  c la im  th a t  th e y  a r e  c o n s t i tu t io n a l ly  e n t i t le d  to  in ­

d iv id u a l iz e d  b o n d  h e a r in g s .” Id. a t 1 2 a . I n  r e a c h in g  

th a t  c o n c lu s io n , th e  c o u r t r e a s o n e d  th a t , “ ‘[ g ] iv e n  th e  

s u b s ta n t ia l l ib e r ty  in te r e s t s  a t s ta k e ,” ’ “ b a i l p r o c e e d ­

in g s  f o r  n o n c i t i z e n s  a r e  n e c e s s a r y .”  Ibid, ( c i ta t io n  o m i t­

te d ) . T h e  c o u r t r e je c te d  th e  g o v e r n m e n t ’s  c o n te n t io n  

th a t r e s p o n d e n ts  l a c k  r ig h ts  u n d e r  th e  D u e  P r o c e s s  

C la u s e  b e c a u s e  th e y  h a v e  n o t  y e t  b e e n  a d m i t te d  to  th e  

U n i te d  S ta te s , r e a s o n in g  th a t  “ o n c e  a  p e r s o n  i s  s ta n d ­

in g  o n  U .S . s o i l— r e g a rd le s s  o f  th e  l e g a l i ty  o f  h is  o r  h e r  

e n t ry — h e  o r  s h e  i s  e n t i t l e d  to  d u e  p r o c e s s . ” Id. a t  1 9 a .  

T h e  c o u r t a ls o  r e je c te d  th e  g o v e r n m e n t ’s  r e l ia n c e  o n  

Demore v .  Kim, 5 3 8  U .S .  5 1 0  ( 2 0 0 3 ) ,  a  c a s e  in  w h ic h  th i s  

C o u r t h e ld  th a t th e  m a n d a to r y  d e te n t io n  o f c e r ta in
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c r im in a l a l ie n s w ith o u t b o n d h e a r in g s c o m p l ie d w ith  th e 

D u e P ro c e s s C la u s e . A p p ., HGFEDCBAinfra, 1 3 a -1 5 a . T h e c o u r t 

s ta te d th a t th e d u ra t io n o f  d e te n t io n in  th is c a s e— in  th e 

c o u r t’ s v ie w , “ a n y w h e re f r o m  s ix m o n th s to o v e r -a - 

y e a r” — is “ f a r lo n g e r th a n th e p e r io d s a t i s s u e in  

Demore.”  Id. a t 1 4 a - 1 5 a .

T h e  c o u r t o f a p p e a ls  th e n  v a c a te d  P a r t A  o f th e  

in ju n c t io n — th e  p a r t  r e q u i r in g  th a t  c la s s  m e m b e r s  r e ­

c e iv e  b o n d  h e a r in g s  w ith in  s e v e n  d a y s  o f  r e q u e s t in g  

th e m , th a t  D H S  b e a r  th e  b u r d e n  o f  p r o o f  in  s u c h  h e a r ­

in g s , th a t th e  g o v e r n m e n t r e c o r d  s u c h  h e a r in g s , a n d  

th a t  th e  g o v e rn m e n t  p r o d u c e  w r it te n  d e c is io n s  a t  th e  

e n d  o f  s u c h  h e a r in g s . A p p . , infra, 2 2 a -2 3 a . T h e  c o u r t  

e x p la in e d  th a t  “ [ t ]h e  c u r r e n t  r e c o r d  i s  

to  s u p p o r t  th e  d is t r ic t c o u r t ’s  f in d in g s  w ith  r e s p e c t  to  

l ik e l ih o o d  o f  s u c c e s s , th e  h a r m s  f a c in g  [ r e s p o n d e n ts ] ,  

a n d  th e  b a la n c e  o f  th e  e q u i t ie s  im p l ic a te d  b y  P a r t  A  o f  

th e  p r e l im in a ry  in ju n c t io n .” Id. a t  2 2 a . B u t  th e  c o u r t  

l e f t  th e  d is tr ic t  c o u r t  f r e e  to  r e im p o s e  th o s e  p r o c e d u r a l  

r e q u ir e m e n ts  o n  a  m o r e  d e v e lo p e d  r e c o rd . Id. a t  2 3 a .

A f te r  a d d r e s s in g  th e  m e r i ts ,  th e  c o u r t  o f  a p p e a ls  r e ­

je c te d th e g o v e r n m e n t ’s c o n te n t io n th a t S e c t io n  

1 2 5 2 ( f ) (1 )  d e p r iv e d  th e  d is t r ic t  c o u r t  o f  ju r i s d ic t io n  to  

i s s u e  th e  c la s s w id e  in ju n c tio n . A p p . , infra, 2 4 a - 2 8 a .  

T h e  c o u r t  o f  a p p e a ls  s ta te d  th a t  S e c t io n  1 2 5 2 ( f ) ( 1 )  i s  “ s i -  

l e n [ t ]  a s  to  c la s s  a c t io n s ,”  a n d  i t  c o n t r a s te d  th a t  p r o v i­

s io n  w ith  a  “ n e ig h b o r in g  s u b s e c t io n ” th a t “ e x p r e s s ly  

p r o h ib i t s  c la s s  a c t io n s .”  A p p . ,  infra, 2 5 a  ( c i t in g  8  U .S .C .  

1 2 5 2 (e ) (1 ) ( B ) ) . T h e  c o u r t  r e a d  S e c t io n  1 2 5 2 ( f ) ( l ) ’s  l im ­

i ta t io n  o f  in ju n c t io n s  to  th e  a p p l ic a t io n  o f  a  s ta tu to r y  

p r o v is io n  to  a n  “ in d iv id u a l a l ie n ” a s p r e c lu d in g  o n ly  

c h a lle n g e s  b r o u g h t b y  “ o r g a n iz a t io n a l p la in t i f f s ,” n o t  

c h a lle n g e s  b r o u g h t  o n  b e h a l f  o f  a  c la s s  o f  a l ie n s . Id. a t  

2 6 a .

* * * in s u f f ic ie n t
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b . J u d g e B a d e d is s e n te d . A p p ., HGFEDCBAinfra, 3 2 a - 4 7 a .

O n  ju r is d ic t io n , J u d g e  B a d e  c o n c lu d e d  th a t  S e c t io n  

1 2 5 2 ( f ) ( 1 )  b a r s  a  lo w e r  c o u r t  f r o m  i s s u in g  a  c la s s w id e  

in ju n c t io n a g a in s t th e o p e r a t io n o f 8 U .S .C .  

1 2 2 5 (b ) ( l) (B ) ( i i ) . A p p . , infra, 3 2 a - 4 2 a . S h e  o b s e r v e d  

th a t  th i s  C o u r t  h a s  s ta te d  th a t  S e c t io n  1 2 5 2 ( f ) ( 1 )  “ p r o ­

h ib i t s  f e d e r a l  c o u r ts  f r o m  g r a n t in g  c la s s w id e  in ju n c t iv e  

r e l ie f  a g a in s t  th e  o p e r a t io n  o f  [ c e r ta in  s ta tu to ry  p r o v i­

s io n s .” Id. a t 3 3 a  ( q u o t in g  Reno v . American-Arab 
Anti-Discrimination Committee, 5 2 5  U .S . 4 7 1 , 4 8 1 - 4 8 2  

( 1 9 9 9 ) ) . S h e  a ls o  e x p la in e d  th a t ,  e v e n  s e t t in g  a s id e  th i s  

C o u r t ’s  c a s e s , th e  w o r d  “ in d iv id u a l” in  th e  s ta tu to r y  

t e r m  “ a n  in d iv id u a l  a l ie n ”  w o u ld  b e  s e rv e  n o  f u n c tio n  i f  

c la s s e s  o f  a l ie n s  c o u ld  o b ta in  in ju n c t io n s  a g a in s t  th e  o p ­

e r a t io n  o f  th e  s p e c i f ie d  s ta tu to r y  p r o v is io n s . Id. a t  3 5 a .

O n  th e  m e r i t s , J u d g e  B a d e  c o n c lu d e d  th a t  th e  d is ­

t r ic t  c o u r t ’s  in ju n c t io n  “ is  o v e r b r o a d  a n d  e x te n d s  f a r  b e ­

y o n d  th e  d e m a n d s  o f  d u e  p r o c e s s .” A p p . , infra, 4 2 a .  

S h e  r e a d  th i s  C o u r t ’s  c a s e s  to  m e a n  th a t ,  “ a s  a  c o n s t i tu ­

t io n a l m a tte r ,  th e  g o v e r n m e n t  n e e d  o n ly  p r o v id e  b o n d  

h e a r in g s  to  d e ta in e d  a l ie n s  o n c e  th e  d e te n t io n  p e r io d  

b e c o m e s  ‘p r o lo n g e d ’ o r  f a i ls  to  s e r v e  i ts  im m ig ra t io n  

p u r p o s e ,”  a  p e r io d , s h e  o p in e d , “ g e n e r a l ly  u n d e r s to o d  

to  b e  s ix  m o n th s . ” Id. a t  4 5 a . Y e t,  J u d g e  B a d e  p o in te d  

o u t , “ th e  lo n g e s t  p e r io d  a  n a m e d  p la in t if f  [ in  th e  c la s s ]  

w a i te d  to  o b ta in  a  b o n d  h e a r in g  a f te r  s e c u r in g  a  p o s i t iv e  

c re d ib le  f e a r  d e te rm in a t io n  w a s  a b o u t  th re e  w e e k s ” —  

“ a  p e r io d  f a r  s h o r te r  th a n  th e  p r e s u m p t iv e ly  r e a s o n a b le  

s ix  m o n th s . ” Id. a t  4 6 a  n .7 .

R E A S O N S  F O R  G R A N T I N G  T H E  P E T I T I O N

T h e  c o u r t o f  a p p e a ls  e r r e d  in  h o ld in g  th a t a l ie n s  

t r a n s f e r re d  f r o m  e x p e d ite d  r e m o v a l  p r o c e e d in g s  h a v e  a  

c o n s t i tu t io n a l  e n t i t l e m e n t  to  a  b o n d  h e a r in g . A n d  e v e n  

a s s u m in g  th a t a  d e ta in e d  t r a n s f e r r e d  a l ie n  w o u ld  b e



1 1

c o n s t i tu t io n a l ly e n t i t le d to  a b o n d h e a r in g in  c e r ta in c i r ­

c u m s ta n c e s , th e c o u r t f u r th e r e r re d in  h o ld in g th a t 

8  U .S .C . 1 2 5 2 ( f ) (1 ) a l lo w s a lo w e r c o u r t to  i s s u e a c la s s­

w id e in ju n c t io n to  r e m e d y th a t p u rp o r te d v io la t io n . T h e 

c o u r t’ s d e c is io n o n th e m e r i ts in c o r re c t ly h o ld s a n A c t  

o f C o n g re s s u n c o n s t i tu t io n a l, a n d i ts d e c is io n o n th e 

p ro p r ie ty o f  a c la s s w id e r e m e d y c o n t ra d ic ts th is C o u r t’ s 

p re c e d e n ts a n d c o n f l ic ts w ith  th e d e c is io n s o f  tw o  o th e r 

c o u r ts o f a p p e a ls . T h e d e c is io n b e lo w a ls o in t r u d e s 

u p o n th e p o l i t ic a l b ra n c h e s’  r e s p o n s ib i l i ty f o r  im m ig ra­

t io n  p o l ic y , c o m p ro m is e s th e U n i te d S ta te s’ a b i l i ty  to  

p ro te c t i ts  te r r i to r ia l s o v e re ig n ty f r o m  i l le g a l im m ig ra­

t io n , a n d a d d s to th e b u rd e n s th a t a re a l re a d y o v e r­

w h e lm in g th e c o u n t r y’ s im m ig ra t io n s y s te m . T h is 

C o u r t’ s r e v ie w  o f  b o th i s s u e s th e re fo re i s  w a rra n te d .

A . T h e C o u r t O f  A p p e a ls E r re d In  H o ld in g T h a t S e c t io n 

1 2 2 5 (b ) ( l) (B ) ( i i ) V io la te s T h e D u e P ro c e s s C la u s e

S e c t io n 1 2 2 5 (b ) ( l ) (B ) ( i i ) p ro v id e s , w ith  r e s p e c t to  a l­

ie n s in i t ia l ly  p ro c e s s e d f o r  e x p e d i te d r e m o v a l, th a t “ [ i ] f  

th e  o f f ic e r  d e te rm in e s  a t  th e  t im e  o f  th e  in te r v ie w  th a t  

a n  a l ie n  h a s  a  c r e d ib le  f e a r  o f  p e r s e c u t io n [ , ]  

a l ie n  s h a l l  b e  d e ta in e d  f o r  f u r th e r  c o n s id e ra t io n  o f  th e  

a p p l ic a t io n  f o r  a s y lu m .” 8  U .S .C . 1 2 2 5 ( b ) ( l ) ( B ) ( i i ) . T h e  

A tto r n e y  G e n e r a l , r e ly in g  in  p a r t o n  th e  C o u r t ’s  d e c i­

s io n  in  HGFEDCBAJennings v .  Rodriguez, 1 3 8  S . C t .  8 3 0  ( 2 0 1 8 ) ,  h a s  

d e te rm in e d , th a t  t r a n s f e r r e d  a l ie n s  h a v e  n o  s ta tu to r y  

r ig h t  to  b o n d  h e a r in g s  u n d e r  th a t  p r o v is io n . S e e  p p . 4 -  

5 , supra. N e i th e r  th e  d is t r ic t  c o u r t  n o r  th e  c o u r t  o f  a p ­

p e a ls  q u e s t io n e d  th e  A tto r n e y  G e n e ra l ’s  r e a d in g  a s  a  

m a tte r  o f  s ta tu to r y  in te r p re ta t io n . T h e  c o u r t  o f  a p p e a ls  

in s te a d  a f f i r m e d  th e  d is tr ic t  c o u r t ’s  p r e l im in a ry  in ju n c ­

t io n  in  r e le v a n t  p a r t  o n  th e  g r o u n d  th a t  th e  s ta tu te  v io ­

la te s  th e  D u e  P r o c e s s  C la u s e  o f  th e  F if th  A m e n d m e n t .  

A p p . ,  infra, 9 a .

* * * th e
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T h a t r u l in g  i s in c o r re c t f o r  th re e r e a s o n s . F ir s t , r e­

s p o n d e n ts h a v e f a i le d to  e s ta b l is h th a t th e y m a y in v o k e 

th e D u e P ro c e s s C la u s e to  s e e k r e le a s e in to  th e U n i te d 

S ta te s . S e c o n d , r e s p o n d e n ts a ls o h a v e f a i le d to  e s ta b­

l is h  th a t th e D u e P ro c e s s C la u s e , e v e n i f  i t  m a y b e in ­

v o k e d in  th e s e c i rc u m s ta n c e s , r eq u i r e s  th e  g o v e rn m e n t  

to  a c c o rd  th e m  b o n d  h e a r in g s . F in a lly , a t  a  m in im u m ,  

r e s p o n d e n ts  h a v e  f a i le d  to  e s ta b l i s h  th a t  th e  s ta tu te  v i ­

o la te s  th e  D u e  P r o c e s s  C la u s e  a s  to  th e  w h o le  c la s s .

1 . O v e r a  c e n tu r y  a g o , th i s  C o u r t h e ld  th a t , a s  to  

“ f o r e ig n e r s  w h o  h a v e  n e v e r  b e e n  n a tu ra l iz e d , n o r  a c ­

q u i re d  a n y  d o m ic i l o r r e s id e n c e w ith in  th e U n i te d  

S ta te s , n o r  e v e n  b e e n  a d m i t te d  in to  th e  c o u n tr y  p u r s u ­

a n t  to  l a w ,”  “ th e  d e c is io n s  o f  e x e c u t iv e  o r  a d m in is t r a t iv e  

o f f ic e r s , a c t in g  w ith in  p o w e r s  e x p r e s s ly  c o n f e r r e d  b y  

C o n g r e s s , a r e  d u e  p r o c e s s  o f  l a w .” HGFEDCBANishimura Ekiu v .  

United States, 1 4 2  U .S . 6 5 1 , 6 6 0  ( 1 8 9 2 ) . T h e  C o u r t  h a s  

s in c e  r e i te r a te d  th a t  p r in c ip le  t im e  a n d  a g a in . S e e ,  e.g., 
Landon v .  Plasencia, 4 5 9  U .S .  2 1 ,  3 2  ( 1 9 8 2 )  ( “ [ A ] n  a l ie n  

s e e k in g  in i t ia l  a d m is s io n  to  th e  U n i te d  S ta te s  r e q u e s t s  

a  p r iv i le g e  a n d  h a s  n o  c o n s ti tu t io n a l  r ig h ts  r e g a r d in g  

h is a p p l ic a t io n .” ) ; United States ex rel. Knauff v .  

Shaughnessy, 3 3 8  U .S . 5 3 7 , 5 4 4  ( 1 9 5 0 ) ( “ W h a te v e r  th e  

p r o c e d u r e  a u th o r iz e d  b y  C o n g r e s s  i s , i t  i s  d u e  p r o c e s s  

a s  f a r  a s  a n  a l ie n  d e n ie d  e n t r y  i s  c o n c e rn e d .” ) .

R e s p o n d e n ts  f a l l  w ith in  th e  s c o p e  o f  th a t  r u le . U n ­

d e r  th e  d e f in i t io n  o f  th e  c la s s ,  r e s p o n d e n ts  a r e  a l l  a l ie n s .  

A p p . ,  infra, 1 0 0 a . A ll  o f  th e m  h a v e  “ e n te re d  th e  U n i te d  

S ta te s  w ith o u t  in s p e c t io n .” Ibid. A n d  a l l  o f  th e m  w e re  

“ in i t i a l ly  s u b je c t  to  e x p e d i te d  r e m o v a l  p r o c e e d in g s  u n ­

d e r  8  U .S .C . § 1 2 2 5 (b ) , ”  ibid., b e c a u s e  th e y  w e r e  e n ­

c o u n te r e d  w ith in  1 0 0  a i r  m ile s  o f  th e  b o r d e r  a n d  w ith in  

1 4  d a y s  o f  h a v in g  u n la w f u l ly  e n te r e d  th e  U n i te d  S ta te s ,  

s e e  p p . 2 - 3 , supra. I n  s h o r t , r e s p o n d e n ts  h a v e  “ n e v e r
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b e e n n a tu ra l iz e d , n o r a c q u i re d  a n y  d o m ic i l  o r  r e s id e n c e  

w ith in  th e  U n i te d  S ta te s , n o r  e v e n  b e e n  a d m i t te d  in to  

th e  c o u n tr y  p u r s u a n t to  l a w .” HGFEDCBANishimura Ekiu, 1 4 2  

U .S . a t  6 6 0 . A s  to  th e m , “ th e  d e c is io n s  o f  e x e c u tiv e  o r  

a d m in is t r a t iv e  o f f ic e r s , a c t in g  w ith in  p o w e rs  e x p r e s s ly  

c o n fe r re d  b y  C o n g r e s s ,  a r e  d u e  p r o c e s s  o f  l a w .” Ibid.
T h e  c o u r t o f  a p p e a ls  c o n c lu d e d  th a t  th e  c a s e s  ju s t  

d is c u s s e d  p e r ta in  o n ly  to  “ n o n c i t i z e n s  a p p r e h e n d e d  a t  a  

p o r t- o f - e n t ry ”  a n d  th a t , “ o n c e  a  p e r s o n  i s  s ta n d in g  o n  

U .S . s o i l— r e g a r d le s s  o f  th e  l e g a l i ty  o f  h is  o r  h e r  e n t ry  

— h e  o r  s h e  i s  e n t i t l e d  to  d u e  p r o c e s s . ”  A p p . ,  infra, 1 8 a -  

1 9 a . B u t  th i s  C o u r t  r e c e n t ly  r e je c te d  th a t  v e r y  a rg u ­

m e n t  in  DHS v . Thuraissigiam, 1 4 0  S . C t . 1 9 5 9  ( 2 0 2 0 ) ,  

a  c a s e  in  w h ic h  a n  a l ie n  c la im e d  r ig h ts  u n d e r  th e  D u e  

P r o c e s s  C la u s e  o n  th e  g r o u n d  th a t  h e  “ w a s  n o t  t a k e n  

in to  c u s to d y  th e  in s ta n t  h e  a t te m p te d  to  e n te r  th e  c o u n ­

t r y ”  b u t  in s te a d  “ s u c c e e d e d  in  m a k in g  i t  2 5  y a rd s  in to  

U .S . t e r r i to ry  b e f o re  h e  w a s  c a u g h t . ” Id. a t  1 9 8 2 . T h e  

C o u r t e x p la in e d  th a t  th e  “ c e n tu r y - o ld  r u le  r e g a r d in g

th e  d u e  p r o c e s s  r ig h ts  o f  a n  a l ie n  s e e k in g  in i t ia l  e n t ry  

* * * w o u ld  b e  m e a n in g le s s  i f  i t b e c a m e  in o p e ra t iv e  

a s  s o o n  a s  a n  a r r iv in g  a l ie n  s e t  f o o t  o n  U . S . s o i l . ” Ibid. 
T h e C o u r t f u r th e r e x p la in e d th a t e x te n d in g d u e  

p r o c e s s  r ig h ts  to  “ a n  a l ie n  w h o  t r i e s  to  e n te r  th e  c o u n ­

t r y  i l l e g a l ly ”  w o u ld  “ u n d e r m in e  th e  ‘s o v e r e ig n  p r e ro g a ­

t iv e ’ o f  g o v e r n in g  a d m is s io n  to  th i s  c o u n t r y  a n d  c r e a te  

a  p e r v e r s e  in c e n t iv e  to  e n te r  a t  a n  u n la w fu l  r a th e r  th a n  

a  l a w fu l  lo c a t io n .” Id. a t  1 9 8 2 -1 9 8 3  ( c i ta t io n  o m i tte d ) .

I n  th i s  c a s e , th e  n a m e d  r e s p o n d e n ts  w e r e , l ik e  th e  

a l ie n  in  Thuraissigiam, a p p r e h e n d e d  a t o r  n e a r th e  

b o r d e r , r o u g h ly  c o n te m p o r a n e o u s ly  w ith  th e i r i l l e g a l  

e n t r y . S e e , e.g., T h ir d  A m . C o m p l . H  5 8  ( “ O n  o r  a b o u t  

M a y  1 8 , 2 0 1 8 , M s . P a d i l la  a n d  [ h e r s o n ] e n te re d  th e  

U n i te d  S ta te s . A s  th e y  w e r e  m a k in g  th e ir  w a y  to  a
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n e a rb y p o r t o f  e n tr y , th e y w e re a r re s te d b y  a B o rd e r 

P a tro l a g e n t f o r  e n te r in g w ith o u t in s p e c t io n .” ) ; s e e a ls o HGFEDCBA
id. 1 1 1 1 6 9 , 7 8 , 9 1 . T h e  o th e r  c la s s  m e m b e r s  l ik e w is e  w e r e  

e n c o u n te r e d  w ith in  1 0 0  a i r m ile s o f th e  b o r d e r a n d  

w ith in  1 4  d a y s  o f  h a v in g  u n la w f u l ly  e n te re d  th e  U n i te d  

S ta te s . S e e  p p . 2 - 3 , supra. T h e  f a c t  th a t  r e s p o n d e n ts  

h a v e  s e t  f o o t  o n  U .S .  s o i l  d o e s  n o t  e n t i t l e  th e m  to  in v o k e  

th e  D u e  P r o c e s s  C la u s e  in  a n  e f f o r t to  a t ta in  r e le a s e  

in to  th e  U n i te d  S ta te s .

2 . E v e n  a s s u m in g  th a t  r e s p o n d e n ts  c o u ld  in v o k e  th e  

D u e  P r o c e s s  C la u s e , th e y  c o u ld  n o t e s ta b l i s h  th a t  d e ­

te n t io n  w ith o u t  b o n d  h e a r in g s  v io la te s  th e  C o n s t i tu t io n .  

T h is  C o u r t  h a s  lo n g  a f f i r m e d  th e  c o n s t i tu t io n a l i ty  o f  im ­

m ig ra t io n  d e te n t io n , e x p la in in g  th a t  “ [ p r o c e e d in g s  to  

e x c lu d e  o r  e x p e l  w o u ld  b e  v a in  i f  th o s e  a c c u s e d  c o u ld  n o t  

b e  h e ld  in  c u s to d y  p e n d in g  th e  in q u i ry  in to  th e i r  t r u e  

c h a ra c te r  a n d  w h i le  a r ra n g e m e n ts  w e r e  b e in g  m a d e  f o r  

th e i r  d e p o r ta t io n .” Wong Wing v . United States, 1 6 3  

U .S . 2 2 8 , 2 3 5  ( 1 8 9 6 ) ; s e e  Carlson v . Landon, 3 4 2  U .S .  

5 2 4 , 5 3 8  ( 1 9 5 2 ) .

M o s t  n o ta b ly ,  in  Demore v .  Kim, 5 3 8  U .S . 5 1 0  ( 2 0 0 3 ) ,  

th e  C o u r t  u p h e ld  a n  A c t  o f  C o n g r e s s  th a t  r e q u ir e d  th e  

g o v e rn m e n t to  d e ta in  c e r ta in  c r im in a l a l ie n s  w ith o u t  

b a i l p e n d in g  c o m p le t io n  o f  th e ir  r e m o v a l p r o c e e d in g s .  

Id. a t  5 1 7 - 5 3 1 . T h e  a l ie n  in  Demore h a d  f a r  m o r e  s ig ­

n i f ic a n t  t i e s  to  th e  U n i te d  S ta te s  th a n  th e  a l ie n s  in  th i s  

c a s e ;  w h e re a s  th e  a l ie n s  in  th i s  c a s e  w e r e  a p p r e h e n d e d  

a n d  p la c e d  in  e x p e d i te d - re m o v a l p r o c e e d in g s  s h o r t ly  

a f te r  i l l e g a l ly  e n te r in g  th e  U n i te d  S ta te s , th e  a l ie n  in  

Demore h a d  e n te re d  th e  U n i te d  S ta te s  l a w fu l ly ,  h a d  b e ­

c o m e  a  l a w fu l p e r m a n e n t  r e s id e n t , a n d  h a d  r e s id e d  in  

th e  U n i te d  S ta te s  f o r  o v e r  t e n  y e a rs  b e f o r e  c o m m itt in g
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a c r im e th a t m a d e h im  d e p o r ta b le . HGFEDCBAId. a t 5 1 3 . I f  d e te n­

t io n  w ith o u t b a i l w a s p e rm is s ib le in  Demote, i t  c e r ta in ly 

i s h e re .

T h e c o u r t o f a p p e a ls d is t in g u is h e d Demote o n th e 

g ro u n d th a t i t  in v o lv e d a s h o r te r p e r io d o f  d e te n t io n .

T h e C o u r t in  Demote s ta te d th a t “ th e d e te n t io n a t s ta k e 
* * * la s ts r o u g h ly a m o n th a n d a h a l f in  th e v a s t m a­

jo r i ty  o f c a s e s in  w h ic h i t  i s in v o k e d , a n d a b o u t f iv e  

m o n th s in  th e m in o r i ty o f c a s e s in  w h ic h th e a l ie n 

c h o o s e s to  a p p e a l,”  5 3 8 U .S . a t 5 3 0 , w h e re a s th e c o u r t 

h e re e s t im a te d th a t r e s p o n d e n ts “ m a y e x p e c t to  b e d e­

ta in e d f o r a n y w h e re f r o m  s ix  m o n th s to  o v e r -a -y e a r ,”  

A p p ., infra, 1 4 a . B u t  th e  c o u r t  o f  a p p e a ls ’ e m p h a s i s  o n  

th e  d u r a t io n  o f  th e  d e te n t io n  w a s  m is p la c e d .

U n d e r  th i s  C o u r t ’s  p r e c e d e n ts ,  d e te n t io n  i s  a n c i l l a r y  

to  th e  c o n d u c t  o f  r e m o v a l  p r o c e e d in g s  a n d  to  th e  a c tu a l  

r e m o v a l o f  a n  a l ie n  w h o  i s  o r d e r e d  r e m o v e d . A c c o rd ­

in g ly , d e te n t io n  p e n d in g  th e  c o m p le t io n  o f  p a r t ic u la r  

im m ig ra t io n  p r o c e e d in g s o r d in a r i ly  m a y  c o n t in u e  a s  

lo n g  a s  th o s e  p r o c e e d in g s  r e m a in  o n g o in g . S u c h  d e te n ­

t io n  i s  n o t  s u b je c t to  a n y  f ix e d  n u m e r ic a l c a p , s u c h  a s  

s ix  o r  tw e lv e  o r  e ig h te e n  m o n th s . T h is  C o u r t  h a s  e x ­

p la in e d  th a t im m ig r a t io n  d e te n tio n  g e n e r a l ly  r e m a in s  

c o n s t i tu t io n a l  a t  l e a s t  a s  lo n g  a s  i t  “ b e a r s  a  r e a s o n a b le  

r e la t io n  to  th e  p u r p o s e  f o r  w h ic h  th e  in d iv id u a l w a s  

c o m m it te d .”  Demote, 5 3 8  U .S .  a t  5 2 7  ( c i ta t io n  o m i t te d ) .  

D e te n t io n  p e n d in g  th e  c o m p le t io n  o f  r e m o v a l  p r o c e e d ­

in g s  “ n e c e s s a r i ly  s e r v e s  th e  p u r p o s e  o f  p r e v e n t in g  

a l ie n s  f r o m  f le e in g  p r io r  to  o r  d u r in g  th e i r  r e m o v a l  p r o ­

c e e d in g s ,  th u s  in c re a s in g  th e  c h a n c e  th a t ,  i f  o r d e r e d  r e ­

m o v e d , th e  a l ie n s  w il l  b e  s u c c e s s fu l ly  r e m o v e d .” Id. a t  

5 2 8 . D e te n t io n  d o e s  n o t c e a s e  to  s e r v e  th a t p u r p o s e  

s im p ly  b e c a u s e  a  p a r t ic u la r  p e r io d  o f  t im e  h a s  l a p s e d .

* * *
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T h is C o u r t h a s in d ic a te d th a t im m ig ra t io n d e te n t io n 

m a y r a is e c o n s t i tu t io n a l c o n c e rn s i f  i t  i s “ in d e f in i te”  o r  

“ p o te n t ia l ly p e rm a n e n t .”  HGFEDCBAZadvydas v . Davis, 5 3 3 U .S . 

6 7 8 , 6 9 6 ( 2 0 0 1 ) . D e te n t io n  p e n d in g  th e  c o m p le t io n  o f  

r e m o v a l  p r o c e e d in g s  d o e s  n o t  r a is e  s u c h  c o n c e r n s . T h e  

d u r a t io n  o f  r e m o v a l  p r o c e e d in g s  v a r ie s  a n d  w il l b e  u n ­

k n o w n  in  a n y  p a r t ic u la r  c a s e  u n t i l i t  i s  c o m p le te d , b u t  

s u c h  d e te n t io n  i s  n e i th e r  in d e f in i te  n o r  p o te n t ia l ly  p e r ­

m a n e n t . T h e  d e te n t io n  e n d s  w h e n  r e m o v a l  p r o c e e d in g s  

e n d , a s  th e y  a lw a y s  d o . S e e  Demote, 5 3 8  U .S . a t  5 2 8 -  

5 3 1 .

I n d e e d , a  f o c u s  o n  th e  d u r a t io n  o f  d e te n t io n  a lo n e  i s  

p a r t ic u la r ly  in a p t b e c a u s e th a t d u r a t io n  m a y  r e s u l t  

f r o m  th e  a l ie n ’s  o w n  c h o ic e s . T h e  p r o c e d u r e s  e s ta b ­

l i s h e d  b y  C o n g r e s s  a n d  th e  A tto r n e y  G e n e r a l f o r  th e  

c o n d u c t  o f  r e m o v a l  p r o c e e d in g s  a f fo r d  a l ie n s  n u m e ro u s  

p r o c e d u r a l p r o te c t io n s , in c lu d in g  a  r ig h t o f  a p p e a l to  

th e  B o a r d  a n d  ju d ic ia l  r e v ie w , a s  w e l l a s  o p p o r tu n i t i e s  

to  a p p ly  f o r  v a r io u s  f o rm s  o f  r e l ie f . S o m e  a l ie n s  a p p ly  

f o r  “ d i f fe r e n t  f o r m s  o f  

“ a s k  f o r m u l t ip le c o n t in u a n c e s ” ; s o m e f i le a p p e a ls .  

Sopo v . United States Attorney General, 8 2 5  F .3 d  1 1 9 9 ,  

1 2 1 6  ( 1 1 th  C ir . 2 0 1 6 ) , v a c a te d  a s  m o o t , 8 9 0  F .3 d  9 5 2  

( 1 1 th  C ir . 2 0 1 8 ) . T h e  f a c t th a t a l ie n s  w h o  t a k e  a d ­

v a n ta g e  o f  th e  p r o c e d u r e  a n d  s u b s ta n t iv e  a v e n u e s  f o r  

r e l ie f  a f f o rd e d  to  th e m  m a y  b e  d e ta in e d  w h i le  th e  s y s ­

te m  a d ju d ic a te s  th e ir  c la im s  i s  n o t  a  s ig n  o f  a  lack o f  d u e  

p r o c e s s ;  i t  i s  a  s ig n  th a t  e x te n s iv e  p r o c e s s  h a s  b e e n  p r o ­

v id e d  a n d  f o u n d  b y  th e  a l ie n s  to  b e  b e n e f ic ia l . B u t  o n c e  

in v o k e d , c o m p le t in g  a n y  p r o c e s s  t a k e s  t im e . I n d e e d ,  

th i s  C o u r t  a c k n o w le d g e d  in  Demote th a t  th e  a d ju d ic a ­

to r y  f r a m e w o r k  a n d  a s s o c ia te d  p r o v is io n s  f o r  d e te n t io n  

m a y  r e q u i r e  a  d e ta in e d  a l ie n  to  m a k e  d i f f ic u l t c h o ic e s  

a b o u t  w h e th e r  to  s e e k  f u r th e r  r e v ie w , b u t  i t  o b s e rv e d

d is c r e t io n a ry  r e l ie f ” ; s o m e* * *
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th a t “ th e le g a l s y s te m i s r e p le te w ith  s i tu a t io n s r e q u ir ­

in g  th e  m a k in g  o f  d i f f ic u l t  ju d g m e n ts  a s  to  w h ic h  c o u r s e  

to  f o l lo w .” 5 3 8  U .S . a t 5 3 0  n .1 4  ( c i ta t io n  a n d  e l l ip s i s  

o m i tte d ) .

H e r e , r e s p o n d e n ts  h a v e  b e e n  d e ta in e d  p e n d in g  th e  

c o m p le t io n  o f  p r o c e e d in g s  to  a d ju d ic a te  th e i r a s y lu m  

a p p l ic a t io n s . T h e ir  d e te n t io n  “ n e c e s s a r i ly  s e r v e s ”  th e  

l e g i t im a te  im m ig ra t io n  p u r p o s e s  o f  “ p r e v e n t in g  

a l ie n s  f r o m  f le e in g  p r io r  to  o r  d u r in g  th e i r  r e m o v a l  p r o ­

c e e d in g s ”  a n d  o f  “ in c r e a s in g  th e  c h a n c e  th a t ,  i f  o r d e r e d  

r e m o v e d , th e a l ie n s w ill b e s u c c e s s fu l ly  r e m o v e d .”  HGFEDCBA
Demore, 5 3 8  U .S . a t  5 2 8 . D e te n t io n  a ls o  m a y  s e rv e  to  

p r o te c t s o c ie ty  f r o m  th e  p o s s ib i l i ty  o f  h a r m  b y  a l ie n s  

w h o  a r e  d e e m e d  a  th r e a t  to  th e  c o m m u n i ty  i f  r e le a s e d .  

Id. a t  5 3 1 -5 3 3  ( K e n n e d y ,  J . ,  c o n c u r r in g ) . A n d  r e s p o n d ­

e n ts ’ d e te n t io n  i s  l im ite d , n o t  in d e f in i te  o r  p o te n t ia l ly  

p e r m a n e n t , b e c a u s e  i t  w ill  e n d  w h e n  th e i r  p r o c e e d in g s  

e n d . S e e  id  a t  5 2 9 . R e s p o n d e n ts ’ d e te n t io n  a c c o rd in g ly  

c o m p o r ts  w ith  th e  C o n s t i tu t io n . Id. a t  5 3 1 .

3 . E v e n  i f  r e s p o n d e n ts  c o u ld  in v o k e  th e  D u e  P r o c e s s  

C la u s e  in  s e e k in g  r e le a s e  in to  th e  U n i te d  S ta te s , a n d  

e v e n  i f  th e  d e te n tio n  o f  a  p a r t ic u la r  a l ie n  m ig h t  a t  s o m e  

p o in t o r in  s o m e c i r c u m s ta n c e s b e c o m e u n c o n s t i tu ­

t io n a l ,  th e  c o u r t  o f  a p p e a ls  a n d  d is tr ic t  c o u r t  s t i l l  w o u ld  

l a c k  a  s o u n d  b a s i s  f o r  a  c la s s w id e  d e te r m in a t io n  o f  u n ­

c o n s t i tu t io n a l i ty . J u s t  a s  a  f a c ia l  c h a lle n g e  to  a  s ta tu te  

c a n  s u c c e e d  o n ly  i f  th e  s ta tu te  v io la te s  th e  C o n s t i tu t io n  

in  a l l o f  i ts  a p p l ic a t io n s , s e e  Bucklew v . Precythe, 1 3 9  

S . C t . 1 1 1 2 ,1 1 2 8  ( 2 0 1 9 ) , s o  to o  a  c la s s w id e  c h a l le n g e  c a n  

s u c c e e d  o n ly  i f  th e  s ta tu te  v io la te s  th e  C o n s t i tu t io n  a s  

a p p l ie d  to  a l l  m e m b e r s  o f  th e  c la s s . A  c o u r t ’s  p o w e r  to  

e n jo in  e n f o r c e m e n t  o f  a  s ta tu te  o r  d e c la r e  i t  u n c o n s t i tu ­

t io n a l  e x te n d s  o n ly  a s  f a r  a s  th e  c o n s t i tu t io n a l  v io la t io n ;  

“ in ju n c t iv e  r e l ie f  s h o u ld  b e  n o  m o r e  b u r d e n s o m e  to  th e

* * *
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d e fe n d a n t th a n n e c e s s a ry to  p ro v id e c o m p le te r e l ie f to  

th e p la in t i f f s .”  HGFEDCBAMadsen v . Women’s Health Center, Inc., 
5 1 2 U .S . 7 5 3 , 7 6 5 ( 1 9 9 4 ) ( c i ta t io n o m i t te d ) . I t  f o l lo w s  

th a t a c o u r t h a s n o a u th o r i ty to  e n jo in th e e n fo rc e m e n t 

o f  a s ta tu te o r d e c la re i t  u n c o n s t i tu t io n a l a s to  a n e n t i r e 

c la s s i f  th e s ta tu te i s v a l id a s to  s o m e m e m b e rs o f  th e 

c la s s .

I n  th is c a s e , th e d is t r ic t c o u r t c e r t i f ie d a c la s s c o m ­

p o s e d o f  “ all  d e ta in e d a s y lu m s e e k e rs w h o e n te re d th e 

U n i te d S ta te s w ith o u t in s p e c t io n , w e re in i t ia l ly  s u b je c t 

to e x p e d i te d r e m o v a l p ro c e e d in g s u n d e r 8 U .S .C . 

§ 1 2 2 5 (b ) , w e re d e te rm in e d to  h a v e a c re d ib le f e a r o f  

p e rs e c u t io n , b u t a re n o t p ro v id e d a b o n d h e a r in g w ith  a 

v e rb a t im t ra n s c r ip t o r r e c o rd in g o f  th e h e a r in g w ith in  

s e v e n d a y s o f  r eq u e s t in g  a  b o n d  h e a r in g .” A p p . , infra, 
1 0 0 a  ( e m p h a s is  a d d e d ) . A  c la s s w id e  in ju n c t io n  a g a in s t  

th e  e n f o rc e m e n t  o f  S e c t io n  1 2 2 5 ( b ) ( l ) ( B ) ( i i ) th u s  c o u ld  

b e  ju s t i f i e d , i f  a t  a l l , o n ly  i f  S e c t io n  1 2 2 5 (b ) ( l ) ( B ) ( i i )  v i ­

o la te s  th e  C o n s t i tu t io n  a s  a p p l ie d  to  all  s u c h  a l ie n s , i r ­

r e s p e c t iv e  o f  th e  l e n g th  o f  th e ir  d e te n tio n  o r  o th e r  c i r ­

c u m s ta n c e s . A s  e x p la in e d  a b o v e , h o w e v e r , th e  d e te n ­

t io n  r e q u ir e m e n t in  th a t p r o v is io n  i s p r e s u m p tiv e ly  

valid in  a l l  i t s  a p p l ic a t io n s . I f  d e te n t io n  w e r e  n e v e r th e ­

le s s  a l le g e d  to  b e  in c o n s i s te n t  w ith  d u e  p r o c e s s  in  a  p a r ­

t ic u la r  in s ta n c e , s u c h  a  c la im  c o u ld  p r o p e r ly  b e  r a i s e d  

o n ly  in  a n  in d iv id u a l , a s -a p p l ie d  c h a l le n g e .

B . T h e  C o u r t O f  A p p e a ls  E r r e d  I n  H o ld in g  T h a t S e c t io n  

1 2 5 2 ( f ) ( 1 )  P e r m i ts  C la s s w id e  I n ju n c t io n s  

E v e n a s s u m in g th a t d e te n t io n u n d e r S e c tio n  

1 2 2 5 (b ) ( l) (B ) ( i i )  w ith o u t a  b o n d  h e a r in g  m ig h t  v io la te  

th e  C o n s t i tu t io n  in  a  p a r t ic u la r  in s ta n c e ,  a n y  in ju n c t io n  

a g a in s t  th e  e n f o rc e m e n t  o f  th a t  s ta tu te  w o u ld  h a v e  to  

b e  l im ite d  to  th e  in d iv id u a l  a l ie n s  w h o  b r o u g h t  th e  s u i t  

a n d  e s ta b l is h e d  a  v io la t io n  in  th e  s ta tu te ’s  a p p l ic a t io n  to
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th e m . S e c t io n 1 2 5 2 ( f ) (1 ) d e p r iv e s th e d is t r ic t c o u r t o f  

ju r is d ic t io n to  i s s u e a n in ju n c t io n f o r  th e b e n e f i t o f  a n 

e n t i r e c la s s . T h e c o u r t o f a p p e a ls h e ld th a t S e c t io n 

1 2 5 2 ( f ) (1 ) p e rm i ts c la s s w id e in ju n c t io n s , b u t th a t d e c i­

s io n c o n t ra d ic ts b o th th e c o n t ro l l in g p re c e d e n t o f  th is 

C o u r t a n d th e p la in te rm s o f  th e s ta tu te .

1 . S e c t io n 1 2 5 2 ( f ) (1 ) p ro v id es :

R e g a r d le s s  o f  th e  n a tu re  o f  th e  a c t io n  o r  c la im  o r  o f  

th e  id e n t i ty  o f  th e  p a r ty  o r  p a r t ie s  b r in g in g  th e  a c ­

t io n , n o  c o u r t ( o th e r  th a n  th e  S u p r e m e  C o u r t )  s h a l l  

h a v e  ju r is d ic t io n  o r  a u th o r i ty  to  e n jo in  o r  r e s t r a in  

th e  o p e ra t io n  o f  th e  p r o v is io n s  o f  p a r t  I V  o f  th i s  s u b ­

c h a p te r , a s  a m e n d e d  b y  th e  I l l e g a l  I m m ig r a t io n  R e ­

f o r m  a n d  I m m ig r a n t R e s p o n s ib i l i ty  A c t o f 1 9 9 6 ,  

o th e r  th a n  w ith  r e s p e c t to  th e  a p p l ic a t io n  o f  s u c h  

p r o v is io n s  to  a n  in d iv id u a l a l ie n  a g a in s t  w h o m  p r o ­

c e e d in g s  u n d e r  s u c h  p a r t  h a v e  b e e n  in i t i a te d .

8  U .S .C . 1 2 5 2 ( f ) (1 ) . T h e  r e fe r e n c e  to  “ p a r t  I V  o f  th i s  

s u b c h a p te r ”  i s  to  8  U .S .C . 1 2 2 1 - 1 2 3 2 , a  s e r ie s  o f  p r o v i­

s io n s  a d d r e s s in g  th e  “ I n s p e c t io n ,  A p p r e h e n s io n ,  E x a m ­

in a t io n ,  E x c lu s io n ,  a n d  R e m o v a l ”  o f  a l ie n s . 8  U .S .C .  C h .  

1 2 , S u b c h . I I , P t . I V  ( c a p t io n ) ( c a p i ta l iz a t io n  a l te r e d ) .  

T h e  s ta tu to r y  p r o v is io n  a t i s s u e  in  th i s  c a s e , S e c t io n  

1 2 2 5 (b ) ( l) (B ) ( i i ) ,  i s  in c lu d e d  in  P a r t  I V  a n d  th u s  i s  c o v ­

e r e d  b y  S e c tio n  1 2 5 2 ( f ) ( l ) ’s  ju r i s d ic t io n a l  b a r .

I n  th r e e  p r e v io u s  c a s e s , th i s C o u r t h a s  d e s c r ib e d  

S e c t io n  1 2 5 2 ( f ) (1 ) a s  p r o h ib i t in g  c la s s w id e  in ju n c t io n s  

a g a in s t  th e  o p e r a t io n  o f  8  U .S .C . 1 2 2 1 - 1 2 3 2 . I n  HGFEDCBAReno v .  

American-Arab Anti-Discrimination Committee 
( .AADC) , 5 2 5  U .S . 4 7 1  ( 1 9 9 9 ) , th e  C o u r t  e x p la in e d  th a t  

“ [ S e c t io n 1 2 5 2 ( f ) (1 ) ] p r o h ib i t s f e d e ra l c o u r t s f r o m  

g r a n t in g  c la s s w id e  in ju n c t iv e  r e l ie f  a g a in s t  th e  o p e r a ­

t io n  o f  § §  1 2 2 1 - 1 2 3 [ 2 ] , b u t  s p e c i f ie s  th a t  th i s  b a n  d o e s  

n o t  e x te n d  to  in d iv id u a l  c a s e s . ”  Id. a t  4 8 1 - 4 8 2 . I n  Nken
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v . HGFEDCBAHolder, 5 5 6 U .S . 4 1 8 ( 2 0 0 9 ) , th e C o u r t d e s c r ib e d S e c­

t io n  1 2 5 2 ( f ) (1 ) a s “ a  p r o v is io n  p r o h ib i t in g  c la s s w id e  in ­

ju n c t io n s  a g a in s t  th e  o p e r a t io n  o f  r e m o v a l p r o v is io n s . ”

Id. a t  4 3 1 . A n d  in  Rodriguez, th e  C o u r t  e x p la in e d  th a t  

S e c tio n  1 2 5 2 ( f ) (1 )  “ p r o h ib i ts  f e d e r a l  c o u r t s  f r o m  g r a n t­

in g  c la s s w id e  in ju n c t iv e  r e l ie f  a g a in s t  th e  o p e r a t io n  o f  

§ §  1 2 2 1 - 1 2 3 2 .” 1 3 8  S . C t . a t  8 5 1  ( b r a c k e ts  a n d  c i ta t io n  

o m i t te d ) .

T h e  a p p l ic a b i l i ty  o f  S e c t io n  1 2 5 2 ( f ) ( 1 )  to  c la s s  a c t io n s  

b r o u g h t  b y  a l ie n s  w a s  n o t  d i re c t ly  a t  i s s u e  in  AADC a n d  

Nken, s o  th e  C o u r t ’s  s ta te m e n ts  in  th o s e  c a s e s  w e re  a r ­

g u a b ly  d ic ta . T h e  s ta te m e n t in  Rodriguez, h o w e v e r ,  

w a s  a  h o ld in g . I n  Rodriguez, a  c la s s  o f  a l ie n s  s u b je c t  to  

im m ig r a t io n  d e te n t io n  a r g u e d  th a t  th e y  w e r e  e n t i t le d  to  

b o n d  h e a r in g s  u n d e r th e  a p p l ic a b le  s ta tu te s  a n d  th e  

C o n s t i tu t io n . 1 3 8  S . C t . a t  8 3 9 . T h e  C o u r t  r e je c te d  th e  

c la s s ’s  s ta tu to r y  c la im s , b u t  r e m a n d e d  th e  c a s e  to  th e  

N in th  C ir c u i t  f o r  c o n s id e ra t io n  o f  th e  c la s s ’s  c o n s t i tu ­

t io n a l c la im s . Id. a t 8 5 1 . T h e  C o u r t in s tr u c te d  th e  

N in th  C irc u i t th a t , o n  r e m a n d , i t “ s h o u ld  f i r s t  d e c id e  

w h e th e r i t c o n t in u e s to h a v e ju r is d ic t io n d e s p i te  

8  U .S .C . 1 2 5 2 ( f ) ( 1 ) ,”  w h ic h ,  th e  C o u r t  n o te d ,  “ ‘p r o h ib i t s  

f e d e r a l  c o u r ts  f r o m  g r a n t in g  c la s s w id e  in ju n c t iv e  r e l ie f  

a g a in s t  th e  o p e r a t io n  o f  § §  1 2 2 1 -1 2 3 2 . ’ ” Ibid, ( b r a c k e ts  

a n d  c i ta t io n  o m i tte d ) . T h e  C o u r t ’s  r e a d in g  o f  S e c t io n  

1 2 5 2 ( f ) ( 1 )  th u s  f o r m e d  p a r t  o f  th e  r e m a n d  in s tr u c tio n s  

a n d  w a s  n e c e s s a r y  to  th e  r e m a n d  ju d g m e n t , m a k in g  i t  

a  h o ld in g  a n d  n o t  a  d ic tu m . S e e  Seminole Tribe of Fla. 
v .  Florida, 5 1 7  U .S . 4 4 , 6 7  ( 1 9 9 6 )  ( “ W h e n  a n  o p in io n  i s ­

s u e s  f o r  th e  C o u r t ,  i t  i s  n o t  o n ly  th e  r e s u l t  b u t  a ls o  th o s e  

p o r t io n s  o f  th e  o p in io n  n e c e s s a r y  to  th a t  r e s u l t  b y  w h ic h  

w e  a r e  b o u n d .” ) .

T h e  c o u r t o f a p p e a ls r e a s o n e d  th a t , b e c a u s e  th i s  

C o u r t  r e m a n d e d  Rodriguez to  th e  N in th  C irc u i t  r a th e r •
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th a n s im p ly h o ld in g th a t th e re w a s n o  ju r is d ic t io n to  i s­

s u e th e r eq u e s te d  c la s s w id e  in ju n c t io n ,  th e  C o u r t  m u s t  

h a v e  v ie w e d  th e  a v a i la b i l i ty  o f  c la s s w id e  in ju n c t iv e  r e ­

l i e f  a s  “ u n r e s o lv e d .” A p p . , HGFEDCBAinfra, 2 5 a . T h a t  m is re a d s  

Rodriguez. T h e  C o u r t ’s  o p in io n  s ta te s :

S e c t io n  1 2 5 2 ( f ) (1 )  th u s  ‘p r o h ib i t s  f e d e r a l  c o u r t s  f r o m  

g r a n t in g  c la s s w id e  in ju n c t iv e  r e l ie f  a g a in s t  th e  o p e r ­

a t io n  o f  § §  1 2 2 1 - 1 2 3 2 . ’ [AADC] , 5 2 5  U .S .  a t  4 8 1 .

T h e  C o u r t  o f  A p p e a ls  h e ld  th a t  th i s  p r o v is io n  d id  n o t  

a f fe c t i ts  ju r is d ic t io n  o v e r r e s p o n d e n ts ’ statutory 
c la im s  b e c a u s e  th o s e  c la im s  d id  n o t  ‘s e e k  to  e n jo in  

th e  o p e r a t io n  o f  th e  im m ig ra t io n  d e te n t io n  s ta tu te s ,  

b u t  to  e n jo in  c o n d u c t  n o t  a u th o r iz e d  b y  th e  s ta tu te s . ’ 

5 9 1  F .3 d  a t  1 1 2 0 . T h is  r e a s o n in g  d o e s  n o t  s e e m  to  

a p p ly  to  a n  o r d e r  g r a n t in g  r e l ie f  o n  c o n s t i tu t io n a l  

g r o u n d s ,  a n d  th e re f o re  th e  C o u r t  o f  A p p e a ls  s h o u ld  

c o n s id e r  o n  r e m a n d  w h e th e r  i t  m a y  i s s u e  c la s s w id e  

in ju n c t iv e  r e l ie f  b a s e d  o n  r e s p o n d e n ts ’ c o n s t i tu t io n a l  

c la im s .

Rodriguez, 1 3 8  S . C t .  a t  8 5 1  ( b r a c k e ts  a n d  e l l ip s i s  o m i t­

te d ) . A s  th a t  p a s s a g e  s h o w s , th e  C o u r t  s ta te d  th e  g o v ­

e r n in g  l e g a l  r u le  in  p la in  t e r m s : S e c t io n  1 2 5 2 ( f ) ( 1 )  “ p r o ­

h ib i t s  f e d e ra l  c o u r ts  f r o m  g r a n t in g  c la s s w id e  in ju n c t iv e  

r e l ie f a g a in s t th e  o p e r a t io n  o f § § 1 2 2 1 -1 2 3 2 .” Ibid. 
( b r a c k e ts  a n d  c i ta t io n  o m i t te d ) . T h e  C o u r t th e n  r e ­

m a n d e d  th e  c a s e  s o  th a t  th e  N in th  C ir c u i t  c o u ld  r e c o n ­

s id e r  th e  c o n t in u in g  v ia b i l i ty  o f  a  s e p a ra te  r a t io n a le  o n  

w h ic h  th e  N in th  C ir c u i t  h a d  p r e v io u s ly  r e l ie d — n a m e ly ,  

th a t  th e  a l ie n s  s o u g h t  to  e n jo in  th e  o f f ic e r s ’ c o n d u c t  r a ­

th e r  th a n  th e  o p e r a t io n  o f  th e  s ta tu te s . P u t  s im p ly ,  th e  

p u r p o s e  o f  th e  r e m a n d  w a s  to  e n a b le  th e  N in th  C ir c u i t  

to  r e c o n s id e r  th e  N in th  C ir c u i t ’s  o w n  p r e v io u s  r u l in g —  

n o t  to  e n a b le  i t  to  r e c o n s id e r  a n d  r e v e r s e  this Court’s 

r u l in g  th a t  S e c tio n  1 2 5 2 ( f ) ( 1 )  “ p r o h ib i t s  f e d e ra l  c o u r ts

* * *
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f r o m  g ra n t in g c la s s w id e in ju n c t iv e r e l ie f  a g a in s t th e o p­

e ra t io n o f  § § 1 2 2 1 -1 2 3 2 .” HGFEDCBAIbid, ( b ra c k e ts a n d c i ta t io n 

o m i tte d ) .

2 . E v e n s e t t in g a s id e p re c e d e n t a n d t r e a t in g th e 

q u e s t io n  p r e s e n te d  a s  a n  i s s u e  o f  f i r s t  im p re s s io n , th e  

c o u r t o f  a p p e a ls ’ r e a d in g  o f  S e c tio n  1 2 5 2 ( f ) ( 1 ) i s  s t i l l  

w r o n g . S e c t io n  1 2 5 2 ( f ) (1 )  b e g in s  b y  s ta t in g  a  b r o a d  r e ­

s t r ic t io n  o n  c o u r t s ’ ju r i s d ic t io n  to  a w a r d  in ju n c t io n s :  

“ R e g a r d le s s  o f  th e  n a tu re  o f  th e  a c t io n  o r  c la im  o r  o f  th e  

id e n t i ty  o f  th e  p a r ty  o r  p a r t ie s  b r in g in g  th e  a c t io n , n o  

c o u r t  ( o th e r  th a n  th e  S u p r e m e  C o u r t )  s h a l l  h a v e  ju r i s ­

d ic t io n  o r  a u th o r i ty  to  e n jo in  o r  r e s t r a in  th e  o p e r a t io n  

o f  th e  p r o v is io n s  o f [ 8  U .S .C . 1 2 2 1 - 1 2 3 2 ] .” 8  U .S .C .  

1 2 5 2 ( f ) (1 ) . S e c tio n  1 2 5 2 ( f ) (1 )  th e n  c a rv e s  o u t  a  n a r r o w  

e x c e p t io n  to  th a t  r e s tr ic t io n : a  c o u r t  m a y  a w a rd  a n  in ­

ju n c t io n  “ w i th  r e s p e c t  to  th e  a p p l ic a t io n  o f  s u c h  p r o v i­

s io n s  to  a n  in d iv id u a l a l ie n  a g a in s t  w h o m  p r o c e e d in g s  

u n d e r  [ 8  U .S .C . 1 2 2 1 -1 2 3 2 ]  h a v e  b e e n  in i t ia te d . ” Ibid.
T h e  c r i t ic a l  w o r d s  f o r  p u r p o s e s  o f  th i s  c a s e  a re  “ a n  

in d iv id u a l  a l ie n .” T h e  w o r d  “ in d iv id u a l ,”  u s e d  a s  a n  a d ­

je c t iv e , m e a n s  “ [ o ] f , r e la t in g  to , o r  in v o lv in g  a  s in g le  

p e r s o n  o r  th in g , a s  o p p o s e d  to  a  g r o u p . ” Black’s Law 

Dictionary 9 2 4  ( 1 1 th  e d . 2 0 1 9 ) ( e m p h a s i s  o m i t te d ) . A  

c la s s  o f  a l ie n s  i s  n o t  “ a n  in d iv id u a l a l ie n ” ; b y  d e f in i t io n ,  

a  c la s s  i s  a  g r o u p , n o t  a  s in g le  p e r s o n . T h a t  i s  w h y  th i s  

C o u r t  h a s  d e s c r ib e d  “ [ t] h e  class a c t io n ”  a s  ‘“ a n  e x c e p ­

t io n  to  th e  u s u a l  r u le  th a t  l i t ig a t io n  i s  c o n d u c te d  b y  a n d  

o n  b e h a l f  o f  th e  individual n a m e d  p a r t ie s  o n ly .’ ” Wal- 
Mart Stores, Inc. v .  Dukes, 5 6 4  U .S .  3 3 8 ,3 4 8  ( 2 0 1 1 )  ( e m ­

p h a s i s  a d d e d ;  c i ta t io n  o m i t te d ) . A  c la s s  a c t io n  i s  th e  a n ­

t i th e s is  o f  a n  a c t io n  b y  a n  in d iv id u a l  p a r ty .

T h e  g r a m m a r o f S e c t io n  1 2 5 2 ( f ) (1 ) r e in f o rc e s  th e  

p la in  m e a n in g  o f  th e  a d je c t iv e  “ in d iv id u a l . ” I n  s ta t in g  

th e  g e n e r a l r u le  a g a in s t in ju n c t io n s , C o n g r e s s u s e d



23

*SRQPONMLKJIHGFEDCBA * *b o th th e s in g u la r a n d th e p lu ra l: “ R e g a rd le s s o f  

th e id e n t i ty  o f  th e HGFEDCBAparty or  parties”  8  U .S .C . 1 2 5 2 ( f ) (1 ) 

( e m p h a s is a d d e d ) . B u t in  s ta t in g th e e x c e p t io n to  th a t 

r u le , C o n g re s s u s e d o n ly  th e s in g u la r : “ an in d iv id u a l  

a l ie n . ” Ibid, ( e m p h a s is  a d d e d ) . T h a t  c o n t r a s t  in d ic a te s  

th a t C o n g r e s s m e a n t th e g e n e ra l ju r i s d ic t io n a l r e ­

s t r ic t io n  to  a p p ly  r e g a r d le s s  o f  th e  n u m b e r  o f  p a r t ie s  

in v o lv e d , b u t  th e  e x c e p t io n  to  a p p ly  o n ly  w h e re  a  c o u r t  

e n jo in s  th e  a p p l ic a t io n  o f  th e  s p e c if ie d  p r o v is io n s  to  a  

s in g le  a l ie n .

T h e  s a m e  c o n c lu s io n  f o l lo w s  f r o m  th e  p r in c ip le  th a t  

a  c o u r t s h o u ld , i f  p o s s ib le , r e a d  a  s ta tu te  s o  th a t  “ n o  

c la u s e , s e n te n c e , o r  w o r d  s h a l l  b e  s u p e r f lu o u s ,  v o id , o r  

in s ig n i f ic a n t . ” Lamar, Archer &  Cofrin, LLP v . Ap­
pling, 1 3 8  S . C t . 1 7 5 2 , 1 7 6 1  ( 2 0 1 8 ) ( c i ta t io n  o m i tte d ) .  

T h e  o n ly  p o s s ib le  f u n c t io n  o f  th e  a d je c t iv e  “ in d iv id u a l”  

in  th e  p h r a s e  “ a n  in d iv id u a l a l ie n ”  i s  to  e x c lu d e  c la s s ­

w id e  in ju n c t io n s . T o  r e a d  S e c t io n  1 2 5 2 ( f ) ( 1 )  to  a l lo w  in ­

ju n c tio n s  f o r  c la s s e s  w o u ld  l e a v e  th e  a d je c t iv e  “ in d iv id ­

u a l ”  w ith  n o  w o r k  to  d o , a n d  w o u ld  in  e f fe c t r e a d  th e  

w o r d  o u t  o f  th e  s ta tu te .

T h e  c o u r t  o f  a p p e a ls ’ c o n t r a r y  a n a ly s i s  l a c k s  m e r it .  

T h e  c o u r t  r e a d  th e  w o r d s  “ in d iv id u a l  a l ie n ”  to  “ p r o h ib i t  

in ju n c t iv e  r e l ie f  w ith  r e s p e c t to  o r g a n iz a t io n a l p la in ­

t i f f s .” A p p . , infra, 2 6 a . B u t  S e c tio n  1 2 5 2 ( f ) ( 1 ) a p p l ie s  

“ [ r je g a r d le s s

t ie s  b r in g in g  th e  a c t io n . ” 8  U .S .C . 1 2 5 2 ( f ) ( 1 ) . T h a t  l a n ­

g u a g e  u n a m b ig u o u s ly  e s ta b l i s h e s  th a t  th e  ju r i s d ic t io n a l  

b a r  a p p lie s  to  a l l ty p e s  o f  p la in t i f f s , n o t  ju s t  o r g a n iz a ­

t io n a l p la in t i f f s . I n  a d d i t io n , th e  w o r d  “ a l ie n ”  in  th e  

p h r a s e  “ a n  in d iv id u a l a l ie n ”  a l r e a d y  d e n o te s  a  n a tu ra l  

p e r s o n  a n d  a l r e a d y  e x c lu d e s  o r g a n iz a t io n a l p la in t i f f s .  

I f  th e  w o r d  “ in d iv id u a l ”  s e r v e d  o n ly  to  e x c lu d e  o r g a n i ­

z a t io n a l  p la in t i f f s ,  i t  w o u ld  a d d  n o th in g  to  th e  s ta tu te .

o f  th e  id e n t i ty  o f  th e  p a r ty  o r  p a r -* * *
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T h e c o u r t o f  a p p e a ls a ls o c o n tra s te d th e la n g u a g e o f  

S e c t io n 1 2 5 2 ( f ) (1 ) (w h ic h b a rs in ju n c t io n s e x c e p t w ith  

r e s p e c t to  “ a n in d iv id u a l a l ie n” )  w ith  th e n e a rb y S e c t io n 

1 2 5 2 (e ) (1 ) (B ) (w h ic h b a rs c o u r ts f r o m  “ c e r t i fy in g ] a  

c la s s  u n d e r  R u le  2 3 ”  in  c e r ta in  c a s e s ) . A p p . , HGFEDCBAinfra, 2 5 a  

( q u o tin g  8 U .S .C . 1 2 5 2 ( e ) (1 ) (B ) ) . A ll th a t c o n t r a s t  

s h o w s , h o w e v e r , i s  th a t  w h e r e a s  S e c t io n  1 2 5 2 ( e ) (1 ) ( B )  

b a r s th e c e r t i f ic a t io n  o f c la s s e s a l to g e th e r , S e c t io n  

1 2 5 2 ( f ) ( 1 )  b a r s  c la s s w id e  injunctive r e l ie f  a n d  d o e s  n o t  

c a te g o r ic a l ly  b a r  o th e r  f o r m s  o f  r e l ie f  i f  in d e p e n d e n tly  

p r o p e r  a n d  ju s t i f i e d . S e e  Nielsen v . Preap, 1 3 9  S . C t .  

9 5 4 ,  9 6 2  ( 2 0 1 9 )  ( d i s c u s s in g  c la s s w id e  d e c la r a to ry  r e l ie f ) .  

T h e  c o n t ra s t  in  n o  w a y  s u g g e s t s  th a t  S e c t io n  1 2 5 2 ( f ) ( 1 )  

a l lo w s  th e  r e l ie f  o r d e re d  h e r e — a  c la s s w id e  injunction 

a g a in s t  th e  o p e r a t io n  o f  8  U .S .C . 1 2 2 5 ( b ) ( l ) (B ) ( i i ) .

F in a l ly ,  th e  c o u r t  o f  a p p e a ls  r e l ie d  o n  Califano v . Ya­
masaki, 4 4 2  U .S . 6 8 2  ( 1 9 7 9 ) ,  in  w h ic h  th i s  C o u r t  r e a d  a  

d i f f e re n t  s ta tu te  a u th o r iz in g  s u i t  b y  “ a n y  in d iv id u a l”  to  

p e r m i t  “ c la s s  r e l ie f . ” A p p . ,  infra, 2 5 a - 2 6 a  ( q u o t in g  Ya­
masaki, 4 4 2  U .S .  a t  7 0 0 - 7 0 1 ) . T h e  c o u r t  f a i le d  to  e x p la in  

w h y  i t  a t ta c h e d  m o r e  s ig n if ic a n c e  to  Yamasaki, w h ic h  

c o n c e r n e d  a  d i f f e r e n t  s ta tu te ,  th a n  to  AADC, Nken, a n d  

Rodriguez, w h ic h  c o n c e r n e d  th e  v e r y  s ta tu te  a t i s s u e  

h e r e . I n  a n y  e v e n t ,  th e  t e x t  o f  th e  s ta tu te  in  Yamasaki 
d i f fe r s  in  m a te r ia l w a y s  f r o m  th e  t e x t o f  th e  s ta tu te  

h e r e . T h e  s ta tu te  in  Yamasaki, b y  a u th o r iz in g  s u i t s  b y  

in d iv id u a ls , e x c lu d e d  o r g a n iz a t io n a l p la in t i f f s  b u t d id  

n o t  c le a r ly  p r o h ib i t  in d iv id u a ls  f r o m  jo in in g  to g e th e r  in  

c la s s e s . T h e  s ta tu to r y  p r o v is io n  h e r e ,  b y  c o n t ra s t , b e ­

g in s  w ith  th e  w o r d s  “ R e g a rd le s s  

o f  th e  p a r ty  o r  p a r t ie s  b r in g in g  th e  a c t io n ,”  a n d  p e r m i ts  

a n  in ju n c t io n  o n ly  w ith  r e s p e c t  to  a p p l ic a t io n  o f  a  s ta t ­

u to r y  p r o v is io n  to  a n  “ in d iv id u a l a l ie n .” 8 U .S .C .  

1 2 5 2 ( f ) (1 ) . T h a t  t e x t  s h o w s  th a t  th e  w h o le  p o in t  o f  th e

* * * o f  th e  id e n t i ty
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s ta tu te w a s n o t s im p ly to e x c lu d e p a r t ic u la r ty p e s o f  

p la in t i f f s b u t to  r e s tr ic t c la s s w id e r e l ie f .

C . B o th Q u e s t io n s P re s e n te d W a rra n t T h is C o u r t’ s R e v ie w

1 . T h e c o u r t o f  a p p e a ls’ d e c is io n o n th e m e r i ts w a r­

ra n ts r e v ie w  b e c a u s e th e c o u r t h e ld a n A c t  o f  C o n g re s s 

u n c o n s t i tu t io n a l . T h is C o u r t h a s r e c o g n iz e d th a t ju d g­

in g  th e c o n s t i tu t io n a l i ty o f  a f e d e ra l s ta tu te i s “ th e g ra v­

e s t a n d m o s t d e l ic a te d u ty”  o f  th e f e d e ra l ju d ic ia ry . HGFEDCBA
Rostker v . Goldberg, 4 5 3 U .S . 5 7 , 6 4 ( 1 9 8 1 ) ( c i ta t io n 

o m i t te d ) . T h e C o u r t h a s th e re fo re a p p l ie d “ a s t ro n g 

p re s u m p t io n in  f a v o r o f  g ra n t in g w r i ts o f  c e r t io ra r i to  

r e v ie w  d e c is io n s o f  lo w e r c o u r ts h o ld in g f e d e ra l s ta tu te s 

u n c o n s t i tu t io n a l ,”  e v e n in  th e a b s e n c e o f  a c i rc u i t c o n ­

f l ic t . Maricopa County v . Lopez-Valenzuela, 5 7 4 U .S . 

1 0 0 6 , 1 0 0 7 ( 2 0 1 4 ) ( s ta te m e n t o f  T h o m a s , J . , r e s p e c t in g 

th e d e n ia l o f  th e a p p l ic a t io n f o r  a s ta y ) ; s e e , e.g., Barrv. 
American Ass’n of Political Consultants, Inc., 1 4 0 S . C t. 

2 3 3 5 ,2 3 4 5 -2 3 4 6 ( 2 0 2 0 ) ; Agency for  International Devel­
opment v . Alliance for Open Society International, 
Inc., 1 4 0 S . C t. 2 0 8 2 , 2 0 8 6 ( 2 0 2 0 ) ; United States v . 

Sineneng-Smith, 1 4 0 S . C t. 1 5 7 5 , 1 5 7 8 ( 2 0 2 0 ) ; Allen v . 

Cooper, 1 4 0 S . C t. 9 9 4 , 1 0 0 0 ( 2 0 2 0 ) ; Iancu v . Brunetti, 
1 3 9 S . C t. 2 2 9 4 , 2 2 9 8 ( 2 0 1 9 ) ; Matal v . Tam, 1 3 7 S . C t. 

1 7 4 4 , 1 7 5 5 ( 2 0 1 7 ) ; Zivotofsky v . Kerry, 5 7 6 U .S . 1 , 9  

( 2 0 1 5 ) ; Department of Transportation v .  Association of 
American R.R.s, 5 7 5 U .S . 4 3 , 4 6 ( 2 0 1 5 ) ; United States 
v . Alvarez, 5 6 7 U .S . 7 0 9 , 7 1 4 ( 2 0 1 2 ) ( p lu ra l i ty  o p in io n ) ; 

Holder v . Humanitarian Law Project, 5 6 1 U .S . 1 , 1 4  

( 2 0 1 0 ) ; United States v . Comstock, 5 6 0 U .S . 1 2 6 ,1 3 2 -1 3 3 

( 2 0 1 0 ).

T h a t c o u rs e r e m a in s a p p ro p r ia te e v e n th o u g h th e 

c o u r t o f  a p p e a ls c o n s id e re d th e c a s e a t th e p re l im in a ry - 

in ju n c t io n s ta g e a n d r e m a n d e d th e c a s e to  th e d is t r ic t 

c o u r t a f te r v a c a t in g a p a r t o f  i ts  in ju n c t io n . T h is C o u r t
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h a s o f te n g ra n te d w r i ts o f  c e r t io ra r i w h e re lo w e r f e d­

e ra l c o u r ts h a v e , o n c o n s t i tu t io n a l g ro u n d s , i s s u e d p re­

l im in a ry  in ju n c t io n s a g a in s t th e e n fo rc e m e n t o f  A c ts o f  

C o n g re s s . S e e , HGFEDCBAe.g., Agency for  International Develop­
ment v . Alliance for Open Society International, Inc., 
5 7 0 U .S . 2 0 5 , 2 1 2 ( 2 0 1 3 ) ; Gonzales v . Raich, 5 4 5 U .S . 1 , 

9 ( 2 0 0 5 ) ; Ashcroft v . American Civil Liberties Union, 
5 4 2 U .S . 6 5 6 , 6 6 0 -6 6 1 ( 2 0 0 4 ) ; Ashcroft v . American Civil  
Liberties Union, 5 3 5 U .S . 5 6 4 , 5 7 3 ( 2 0 0 2 ) ; Legal Ser­
vices Corp. v . Velazquez, 5 3 1 U .S . 5 3 3 , 5 3 9 -5 4 0 ( 2 0 0 1 ) .  

W h a t  i s  m o re ,  a l th o u g h  th e  c o u r t  o f  a p p e a ls  s ta te d  th a t  

r e s p o n d e n ts  w e r e  “ likely to  s u c c e e d  o n  th e i r  c la im  th a t  

th e y  a r e  c o n s t i tu t io n a l ly  e n t i t l e d  to  in d iv id u a l iz e d  b o n d  

h e a r in g s , ” A p p . , infra, 1 2 a  ( e m p h a s i s a d d e d ) , i t a f ­

f i rm e d  a n  in ju n c t io n  p r o v id in g  th a t  th e  c la s s  “ is c o n s t i ­

tu t io n a l ly  e n t i t l e d  to  a  b o n d  h e a r in g ,”  id. a t  7 4 a  ( e m p h a ­

s i s  a d d e d ) . F u r th e r , a l th o u g h  th e  c o u r t  o f  a p p e a ls  r e ­

m a n d e d  th e  c a s e  to  th e  d is t r ic t  c o u r t  f o r  f u r th e r  f in d ­

in g s  w ith  r e s p e c t  to  th e  p a r t ic u la r  p r o c e d u r a l  r e q u i re ­

m e n ts  th a t  th e  b o n d  h e a r in g s  m u s t  f o l lo w , th e  c o u r t  o f  

a p p e a ls  a n d  r e s p o n d e n ts  h a v e  n o t  s u g g e s te d  th a t  a d d i­

t io n a l  p r o c e e d in g s  in  th e  d is t r ic t  c o u r t  w o u ld  a f fe c t  th e  

r e q u i r e m e n t  to  h o ld  th e  b o n d  h e a r in g s  in  th e  f i r s t  p la c e .  

A c c o r d in g ly , in  th e  f a c e  o f  a n  in ju n c t io n  th a t  b a r s  th e  

e n f o rc e m e n t o f a n  A c t o f C o n g r e s s n a t io n w id e  a n d  

c la s s w id e  o n  c o n s t i tu t io n a l  g r o u n d s ,  th i s  C o u r t ’s  r e v ie w  

i s  c a l le d  f o r  n o w .

2 . T h e  c o u r t  o f  a p p e a ls ’ r e m e d ia l  h o ld in g  r e g a r d in g  

S e c t io n  1 2 5 2 ( f ) (1 ) s im ila r ly  w a r r a n ts  th i s  C o u r t ’s r e ­

v ie w . T h a t h o ld in g  c o n f l ic t s w ith  p r e c e d e n t o f th i s  

C o u r t . S e e  S u p . C t . R . 1 0 ( c ) . T h e  C o u r t  h e ld  in  Rodri­
guez th a t S e c t io n  1 2 5 2 ( f ) ( 1 ) “ p r o h ib i t s  f e d e ra l c o u r t s  

f r o m  g r a n t in g  c la s s w id e  in ju n c t iv e  r e l ie f  a g a in s t  th e  o p ­

e r a t io n  o f  § §  1 2 2 1 - 1 2 3 2 .” 1 3 8  S .  C t .  a t  8 5 1  ( b r a c k e ts  a n d
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c i ta t io n o m i t te d ) ; s e e HGFEDCBANken, 5 5 6 U .S . a t 4 3 1 ; AADC, 5 2 5 

U .S . a t 4 8 1 . I n  c o n f l ic t  w ith  Rodriguez, th e  c o u r t  o f  a p ­

p e a ls  h e ld  h e r e  th a t  “ §  1 2 5 2 ( f ) (1 ) d o e s  not o n  i t s  f a c e  

b a r  c la s s  a c t io n s  o r  c la s s w id e  r e l ie f .” A p p . , infra, 2 5 a  

( e m p h a s i s  a d d e d ) .

T h e c o u r t o f a p p e a ls ’ h o ld in g  r e g a r d in g  S e c t io n  

1 2 5 2 ( f ) ( 1 )  a ls o  w a r ra n ts  r e v ie w  b e c a u s e  i t  c o n f l ic t s  w ith  

th e  d e c is io n s  o f  tw o  o th e r  c o u r ts  o f  a p p e a ls . S e e  S u p .  

C t . R . 1 0 (a ) . T h e  T e n th  C ir c u i t  h a s  h e ld  th a t  “ §  1 2 5 2 ( f )  

f o re c lo s e s  ju r i s d ic t io n  to  g r a n t  c la s s -w id e  in ju n c t iv e  r e ­

l ie f  to  r e s tr a in  o p e r a t io n  o f  § §  1 2 2 1 - [1 2 3 2 ] .” Van Dinh 

v .  Reno, 1 9 7  F .3 d  4 2 7 ,  4 3 3  ( 1 9 9 9 ) . T h e  S ix th  C ir c u i t  h a s  

s im i la r ly  h e ld  th a t  c o u r t s  “ d o  n o t  h a v e  ju r i s d ic t io n  u n ­

d e r §  1 2 5 2 ( f ) (1 ) to  i s s u e  c la s s - b a s e d  in ju n c t iv e  r e l ie f  

a g a in s t  th e  r e m o v a l a n d  d e te n t io n  s ta tu te s , ”  Hamama 
v . Adducci, 9 1 2  F .3 d  8 6 9 , 8 7 8  ( 2 0 1 8 ) , c e r t , d e n ie d ,  

N o . 1 9 - 9 2 4  ( J u ly  2 , 2 0 2 0 ) , a n d  th a t  “ C o n g r e s s  s t r ip p e d  

a l l  c o u r ts ,  s a v e  f o r  th e  S u p r e m e  C o u r t ,  o f  ju r i s d ic t io n  to  

e n jo in  o r  r e s tr a in  th e  o p e r a t io n  o f  8  U .S .C .  § §  1 2 2 1 - 1 2 3 2  

o n  a  c la s s w id e  b a s i s ,”  Hamama v . Adducci, 9 4 6  F .3 d  

8 7 5 , 8 7 7  ( 2 0 2 0 ) . T h e  d is s e n t  in  th i s  c a s e  o b s e r v e d , a n d  

th e  m a jo r i ty  d id  n o t d e n y , th a t  th e  d e c is io n  h e r e  h a s  

“ c r e a te [ d ] a  c i r c u i t s p l i t .” A p p . , infra, 4 6 a  ( B a d e , J . ,  

d is s e n t in g ) .

3 . T h e  s ig n i f ic a n t  p r a c t ic a l c o n s e q u e n c e s  o f  th e  d e ­

c is io n  b e lo w  u n d e r s c o r e  th e  n e e d  f o r  th i s  C o u r t ’s  r e ­

v ie w . T h e  C o u r t  h a s  e x p la in e d  th a t  “ c o n t ro l  o v e r  m a t­

te r s  o f  im m ig ra t io n  i s  a  s o v e r e ig n  p r e ro g a t iv e , l a rg e ly  

w ith in  th e  c o n t ro l o f  th e  E x e c u t iv e  a n d  th e  L e g is la ­

tu r e . ” Plasencia, 4 5 9  U .S . a t 3 4 . I t h a s  f u r th e r  e x ­

p la in e d  th a t “ [ s ]u c h  m a tte r s a r e s o  e x c lu s iv e ly  e n ­

t r u s te d  to  th e  p o l i t i c a l  b r a n c h e s  o f  g o v e r n m e n t  a s  to  b e  

l a rg e ly  im m u n e  f r o m  ju d ic ia l in q u i ry  o r  in te r f e r e n c e . ”  

Harisiades v . Shaughnessy, 3 4 2  U .S . 5 8 0 , 5 8 9  ( 1 9 5 2 ) .
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T h e c o u r t o f  a p p e a ls’  m e r i ts a n d r e m e d ia l h o ld in g s b o th 

u n d e rm in e th a t p r in c ip le . T h e m e r i ts d e c is io n e n a b le s 

c o u r ts to  in v o k e th e D u e P ro c e s s C la u s e to  s e t a s id e th e 

p o l i t ic a l b ra n c h e s’  p o l ic y  ju d g m e n ts a b o u t im m ig ra t io n 

d e te n t io n . A n d  th e r e m e d ia l d e c is io n a l lo w s lo w e r f e d­

e ra l c o u r ts to i s s u e s w e e p in g c la s s w id e in ju n c t io n s 

a g a in s t th e o p e ra t io n o f  f e d e ra l r e m o v a l a n d d e te n t io n 

s ta tu te s , e v e n th o u g h C o n g re s s h a s in s is te d th a t a n y 

s u c h in ju n c t io n b e l im i te d to “ a n in d iv id u a l a l ie n .”  

8  U .S .C . 1 2 5 2 ( f ) (1 ) .

I n  a d d i t io n , th is C o u r t h a s r e c o g n iz e d th e U n i te d 

S ta te s’ o v e r r id in g in te re s t in  p ro te c t in g i ts te r r i to r ia l 

s o v e re ig n ty th ro u g h th e u s e o f  a l l th e to o ls m a d e a v a i l­

a b le b y  C o n g re s s , in c lu d in g d e te n t io n o f  a l ie n s , to  a d­

d re s s a n d d im in is h i l le g a l im m ig ra t io n . S e e HGFEDCBASale v . Hai­
tian Centers Council, Inc., 5 0 9 U .S . 1 5 5 ,1 6 3 ( 1 9 9 3 ). T h e 

c o u r t o f  a p p e a ls’ m e r i ts h o ld in g c o m p ro m is e s th a t in ­

te re s t b y e n a b l in g a l ie n s to o b ta in r e le a s e in to th e 

U n i te d S ta te s e v e n th o u g h C o n g re s s h a s in s t ru c te d 

th a t th e y “ s h a l l b e d e ta in e d .”  8  U .S .C . 1 2 2 5 (b ) ( l ) (B ) ( i i ) . 

T h e c o u r t’ s h o ld in g r e g a rd in g S e c t io n 1 2 5 2 ( f ) (1 ) s im i­

la r ly  c o m p ro m is e s th a t in te re s t b y  e n a b l in g c o u r ts to  

i s s u e c la s s w id e in ju n c t io n s a g a in s t th e o p e ra t io n o f  d e­

te n t io n p ro v is io n s .

F in a l ly , th is C o u r t h a s ta k e n n o te o f  th e “ b u rd e n s”  

th a t a re “ c u r re n t ly ‘ o v e rw h e lm in g o u r im m ig ra t io n s y s­

te m .’ ”  Thuraissigiam, 1 4 0 S . C t. a t 1 9 6 6 ( c i ta t io n o m i t­

te d ) . T h e c o u r t o f  a p p e a ls’  m e r i ts h o ld in g a d d s to  th o s e 

b u rd e n s , b e c a u s e i t  c o m p e ls th e E x e c u t iv e to  c o n t in u e 

to p ro v id e b o n d h e a r in g s to t ra n s fe r re d a l ie n s e v e n 

th o u g h C o n g re s s a n d th e E x e c u t iv e b o th a g re e th a t n o  

s u c h h e a r in g s s h o u ld b e p ro v id e d . T h e c o u r t’ s r e m e d ia l
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h o ld in g s im i la r ly  e x a c e rb a te s th o s e b u rd e n s , b y e n a­

b l in g  c o u r ts to  im p o s e n e w  r e q u i r e m e n ts  th r o u g h  b r o a d  

c la s s w id e  in ju n c t io n s .

4 . T h is C o u r t s h o u ld  g r a n t c e r t io r a r i n o w , r a th e r  

th a n  g r a n t in g , v a c a t in g , a n d  r e m a n d in g  in  l ig h t o f  i t s  

in te rv e n in g  d e c is io n  in  HGFEDCBAThuraissigiam. S e e  p . 1 3 ,  supra 

( d i s c u s s in g  in c o n s i s te n c y  b e tw e e n  a  p o r t io n  o f  th e  c o u r t  

o f  a p p e a ls ’ a n a ly s i s  a n d  Thuraissigiam). T h e  d is tr ic t  

c o u r t  h e r e  h a s  e n jo in e d  th e  g o v e r n m e n t  f r o m  e f fe c tu a t ­

in g ,  c la s s w id e  a n d  n a t io n w id e ,  th e  s ta tu to r y  p r o h ib i t io n  

in  S e c t io n 1 2 2 5 ( b ) ( l ) ( B ) ( i i ) a g a in s t r e le a s in g  t r a n s ­

f e r re d  a l ie n s  o n  b o n d . S e e  p p .  7 - 8 , supra. T h e  c o u r t  o f  

a p p e a ls  h a s  d e c l in e d  to  s ta y  th a t  p o r t io n  o f  th e  in ju n c ­

t io n . S e e  p . 8 , supra. A s  a  r e s u l t , th a t  p o r t io n  o f  th e  

in ju n c t io n  r e m a in s  in  e f fe c t  to d a y . P o s tp o n in g  r e v ie w  

b y  r e m a n d in g  th e  c a s e  in  l ig h t  o f  Thuraissigiam w o u ld  

a l lo w  th a t  in ju n c t io n  to  r e m a in  in  e f fe c t e v e n  lo n g e r ,  

a n d  w o u ld  th u s  p r o lo n g  th e  “ i r r e p a r a b le  in ju ry ”  th a t  

th e  U n i te d  S ta te s  s u f f e r s  “ [ a ]n y  t im e ”  i t  i s  “ e n jo in e d  b y  

a  c o u r t  f r o m  e f fe c tu a tin g  s ta tu te s  e n a c te d  b y  r e p re s e n t ­

a t iv e s  o f  i t s  p e o p le .” Maryland v . King, 5 6 7  U .S . 1 3 0 1 ,  

1 3 0 3  ( 2 0 1 2 )  ( R o b e r ts , C .J . ,  in  c h a m b e rs )  ( c i ta t io n  o m i t­

te d ) .
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should becertiorarioffor writThe petition a

granted.
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