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QUESTIONSTSRQPONMLKJIHGFEDCBA PRESENTED

I. What is the proper analysis to review a substantive due process 

claim? Is it the conjunctive or disjunctive analysis?

Whether or not the Eighth Circuit erred in holding that 
Petitioner failed to show the evidence was conscience- 
shocking.

II.

Is the loss of liberty due to involuntary commitment to a 

mental health center as a sexually violent predator a 

fundamental liberty interest?

III.

Whether a State can civilly confine a group of convicted sex 

offenders that have completed their prison terms on the basis 

of what they might do in the future.

IV.
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PARTIESTSRQPONMLKJIHGFEDCBA TO THE PROCEEDING

Petitioner is:

John R. V an O rden

Respondents are:

M ark Stringer; H arold M yers, Reim bursem ent O fficer, H ealthLink, 

Individually and O fficially; A lan Blake, Chief O perating O fficer, M SO TC, 

Individually and O fficially; Julie Inm an; Jay Englehart; Justin A rnett; 

Rick G ow dy, in his official capacity as D irector of the M issouri 

D epartm ent of M ental H ealth ’s D ivision of Behavioral H ealth; Robert 

Reitz; Linda M oll; D am on Longw orth; D onna A ugustine; D avid Schm itt, 

Ericka L. K em pker; K ristina Bender-Crice; A ngeline Stanislaus, in her  

official capacity as Chief Clinical O fficer of the M issouri D epartm ent of  

M ental H ealth; A nne Precythe, in her official capacity as D irector of the  

M issouri D epartm ent of Corrections; Rikki W right, in her official capacity  

as D eputy D irector of the M issouri D epartm ent of M ental H ealth for the  

D ivision of Behavioral H ealth; D avid Schm itt, in his official capacity as  

Chief O perating O fficer of Southeast M issouri M ental H ealth Center; 

A ndy A tkinson, in his official capacity as Chief O perating O fficer of  

Fulton State H ospital; Lee A nn M cV ay, in her official capacity as Program  

Coordinator at SO RTS-Fulton State H ospital; Susan K nopflein, in her  

official capacity as Chief N urse Executive at Fulton State H ospital.
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OPINIONSTSRQPONMLKJIHGFEDCBA BELOW

The U nited States Court of A ppeals for the Eighth Circuit O pinion  

is reported at CBAV an O rden v . S tr in ge r , 937 F.3d 1162 (8th Cir. 2019). The  

Eighth Circuit denied Petitioner relief in a panel decision of 3-0 on  

Septem ber 11, 2019.

The U nited States D istrict Court for the Eastern D istrict of  

M issouri’s judgm ent is reported at V an O rden v . S tr in ge r , 262 F. Supp. 

3d 887 (E .D . M o. July 6, 2017). Judge Fleissig denied Petitioner relief on  

July  6, 2017.

JURISDICTION

The decision of the U nited States Courts of A ppeals for the Eighth  

Circuit, affirm ing the D istrict Court’s O rder, w as handed dow n on  

Septem ber 11, 2019. This Court has jurisdiction pursuant to 28 U .S.C . 

§ 1254 (1).

RELEVANT PROVISIONS INVOLVED

U n ited S ta tes C onstitu tio n , Am endm en t 14 , § 1

Section 1. A ll persons born or naturalized  in the U nited States, and  

subject to the  jurisdiction thereof, are citizens of the U nited States and of  

the State w herein they reside. N o State shall m ake or enforce any law  

w hich shall abridge the privileges or im m unities of citizens of the U nited  

States; nor shall any State deprive any person of life, liberty, or property, 

w ithout due process of law; nor deny to any person  w ithin its  jurisdiction  

the equal protection of the law s.

vi



STATEMENTTSRQPONMLKJIHGFEDCBA OF THE CASE

I. Factual

Petitioner is civilly com m itted resident of the State of M issouri 

D epartm ent of M ental H ealth (“M o D M H ”), housed at the Sex O ffender  

Rehabilitation and Treatm ent Services (“SO RTS”) building located in  

Farm ington, M issouri. Respondents operate another SO RTS facility in  

Fulton, M issouri. There are approxim ately 225 residents in the SO RTS  

program . Each facility is considered to be a m axim um -security facility  

w ith 24/7 security. Respondents are state officials responsible for  

various operations at SO RTS.

M issouri is one of tw enty states in w hich has chosen to enact a  

statute requiring the indefinite confinem ent of m en w ho have been  

adjudicated by M issouri State Courts as Sexually V iolent Predators and  

have com pleted their prison sentences. In contrast, thirty states have no  

such law . The M issouri SV P A ct becam e effective January 1, 1999. In  

M issouri a SV P is one “w ho suffers from a m ental abnorm ality w hich  

m akes [him ] m ore likely than not to engage in predatory acts of sexual 

violence if not confined to a secure facility.” R.S.M o. 632.480(5). The  

SV P  A ct does recognize that an individual that has been adjudicated m ay  

later be conditionally released. That statute requires annual 

consideration of an individual’s current m ental condition and his  

likelihood  to recom m it, and  it contem plates the release of a person w hose  

“m ental abnorm ality has so changed that the person is not likely to  

com m it acts of sexual violence if released.” R.S.M o. 632.498.5(4). It 

contains another provision designed to facilitate release, including  

reports to the State Circuit Courts of the annual exam ination of his  

m ental condition and authorization by the director of D M H of an  

individual’s petition to those courts for his release. R.S.M o. 632.498.1  

and .501. Respondents’ treatm ent procedures, described by the D istrict 

Court, are intended to m ake release and reintegration into the  

com m unity  im possible.

The D istrict Court m ade extensive findings of fact in its Liability  

O pinions reported at CBAV an O rden v . S tr in ge r , 129 F. Supp. 3d 839 (E .D . 

M o. Septem ber 11, 2015).

In 2007, the M issouri Suprem e Court ruled that SO RTS residents  

are entitled to release w hen they are no longer likely to com m it acts of  

sexual violence, even if they continue to suffer from the m ental



abnorm ality. CBAIn  Re C a re &  T rea tm en t o f C o ffm an , 225 S.W .3d 439, 446  

(M o. banc. 2007). H ow ever, in 2014 a SO RTS-Fulton annual exam iner  

thought they w ere unable to recom m end a resident for release despite  

finding that he had significantly low ered his risk to reoffend. In their  

view , the m ental abnorm ality had  to change as w ell.

A m ong the facts the D istrict Court cited w ere problem s w ith the  

annual reports that Respondents subm itted to the State Circuit Court 

reporting  the m ental condition of the residents. These problem s included  

no uniform ity to the annual reports being subm itted to the State Circuit 

Courts. These annual review s had no standard form at. Som e w ere long, 

and others w ere short. Som e w ere a “cut and paste  job”. Som e included  

inform ation contrary to the Review er’s recom m endation w hile others did  

not. Som e Review ers did not even interview their subjects. D ifferent 

Review ers considered different statutory provisions in their reports. The  

D istrict Court concluded that the flaw ed annual reports “has been to  

turn civil confinem ent into punitive, lifetim e detention of SO RTS  

residents, in violation of the D ue Process Clause. V an O rden , 129 F . 

Supp . 3d a t 869 (citing K ansas v . H end r icks , 521 U .S. 346, 373 (2002)  

(K ennedy, J., concurring).

A nother problem w as the SO RTS m ission of “no m ore victim s”, 

m eaning that residents w ere to rem ain in custody until it w as  

determ ined they w ou ld no t (rather than the statutory language of “no  

longer...m ore likely than not”) to engage in acts of sexual violence if  

discharged (em phasis added). V an O rden , 129 F . Supp . 3d a t 849 . 

Respondents considered the com m unity rather than the SO RTS  

residents to be their prim ary client. For exam ple, Respondent Schm itt 

(who served as CO O ) once expressed “our first custom er is the  

com m unity and our first obligation is com m unity safety. W e are overly  

cautious. W e cannot afford to have a  new  offense from  anyone released if  

there is any  w ay  to prevent it” .

II. Procedural

Petitioner filed his p ro -se action pursuant to 42 U .S.C . § 1983  

seeking relief in the U nited States D istrict Court for the Eastern D istrict 

of M issouri in June 22, 2009, specifically seeking to declare the M issouri 

SV P  A ct as unconstitutional as w ritten and as applied. The D istrict Court 

certified tw o classes pursuant to Fed. R. Civ. P. 23(b)(2): (1) A  “treatm ent  

Class” consisting of persons w ho are, or w ill be, during the pendency of
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this action, residents of SO RTS as a  result of civil com m itm ent; and (2) a  

“Charging Class” consisting of persons w ho w ere, are, or w ill be during  

the pendency of this action, residents of SO RTS as a result of civil 

com m itm ent, and w ho have been, or w ill be, billed, or charged for care, 

treatm ent, room , or board by SO RTS. A n eight-day trial w as held solely  

on the issue of liability beginning on A pril 21, 2015. Evidence presented  

at the trial w as creditable and show ed Respondents: (1) have not  

perform ed annual review s in accordance w ith the M issouri SV P A ct as  

interpreted by the M issouri Suprem e Court, and as required by the D ue  

Process Clause; (2) have not properly im plem ented any program to  

ensure the least restrictive environm ent, and have not im plem ented or  

even designed - the com m unity reintegration phase of the SO RTS  

treatm ent program s; and (3) have not im plem ented release procedures, 

including director authorization for releases, in the m anner required by  

the SV P A ct and the D ue Process Clause. CBAV an O rden , 129 F . Supp . 3d at  

869.

O n Septem ber 11, 2015, the D istrict Court for the Eastern D istrict 

of M issouri, found Respondents liable for constitutional violations. 

H ow ever, after the Eighth Circuit Court of A ppeals issued its opinion in  

K a rs jen s v . P ipe r , 845 F.3d 394 (8th. 2017) the D istrict Court requested  

additional briefing in light of K a rs jen s . O n July 6, 2017, the D istrict 

Court am ended its previous ruling in favor of Respondents to be  

unsw erving w ith the Eighth Circuit Court of A ppeals in w hat they had  

established w ithin K a rs jen s . A tim ely appeal w as filed. O n Septem ber  

11, 2019, the Eighth Circuit affirm ed  the D istrict Court’s findings.

♦

REASONS FOR GRANTING THE PETITION

A. THE EIGHTH CIRCUIT APPLIED THE WRONG ANALYSES TO THIS 

CASE AND HELD THAT A SUBSTANTIVE DUE PROCESS CLAIM MUST

BE REVIEWED CONJUNCTIVELY.

In the decision below , the Eighth Circuit Court of A ppeals held “[t]o  

prevail on an as-applied substantive due process clam , the residents  

m ust show  both that the state officials ’ conduct is conscience-shocking  

and that it violated a fundam ental right of the resident.” V an O rden , 937  

F.3d at 1167 (citing M oran v . C la rke , 296 F.3d 638, 651 (8th Cir. 2002)

3



(en banc). This decision as set forth m ore fully below  is in conflict w ith  

other Courts of A ppeals, as w ell as this Court.

M ultiple Courts of A ppeals opinions conflict w ith the Eighth Circuit  

A ppellate Court applying the conjunctive analysis to a substantive due  

process challenge. For exam ple, the Tenth Circuit in CBASeegm ille r v . 

L aV erk in C ity , 528 F.3d 762 (10th Cir. 2008), held a  petitioner w as able to  

prevail on a substantive due process claim by m eeting only one of the  

prongs. Therefore, m aking the analysis disjunctive rather than  

conjunctive. N ot only does the Tenth Circuit apply the disjunctive  

analysis, but so does the D .C. Circuit, Third Circuit, Sixth Circuit, and  

the N inth Circuit Courts, m aking  the Eighth Circuit a distinct m inority.

This Court in U n ited S ta tes v . Sa le rno , 481 U .S. 739, 746 (1987), 

cites its support for use of the disjunctive analysis by stating:

The D ue Process Clause protects individuals  

against tw o types of governm ent action. So-called  

“Substantive D ue Process” prevents the  

governm ents from engaging in conduct that  

“shocks the conscience” o r interferes w ith rights  

im plicit in  the concept.

Id at 446 (internal citations and quotation m arks om itted). 

(em phas is added ). The Eighth Circuit has som ehow becom e convoluted  

by a 2002 en banc opinion in M oran v . C la rke , 296 F.3d 638 (8th Cir. 

2002) (en banc) suggesting that to prevail on a substantive due process  

claim the conjunctive analysis m ust be used. This determ ination w as  

m ade from a m ere footnote from  Judge Bye from his reading of L ew is , 

sup ra . See M oran , 296 F.3d at 651 (Bye, J., concurring) (W hen a Plaintiff  

challenges the actions of an official under the substantive com ponent of  

the D ue Process Clause, they m ust dem onstrate bo th the conduct w as  

conscience shocking and violated one or m ore fundam ental right.) It 

w ould be extraordinary for this Court to reverse a case on a m ere  

footnote w ithout explanation. G iven the gravity of the com ponents this  

case em ploys, to render a decision w ithout providing clear procedural 

course w ould be to affirm  already  m uddied legal w aters.

The Eighth Circuit’s decision rew rites the law of substantial due  

process by now requiring individuals to provide both evidence that  

shocks the conscience and a violation of a fundam ental right (em phasis  

added). This is not the law of this Court, and now the Eighth Circuit
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stands in conflict w ith this Court and num erous other Circuits; thus  

m aking  this case ripe for Certiorari.

Therefore, Petitioner subm its the proper analysis should have been  

the disjunctive analysis because a) he can prove a  fundam ental right has  

been violated by governm ent actors, and, b) governm ent actors w ere  

conscious shocking in their application of the law s. A conjunctively test  

w ould require Petitioner to prove egregious, outrages, m alicious, or  

sadistic behavior from Respondents. In other w ords, Petitioner w ould  

have to prove Respondents w ere brutal to Petitioner coupled w ith a  

showing of a  violation of fundam ental right. This is an extrem ely difficult 

analysis to prove for any Petitioner. O n the other hand, the disjunctive  

analysis w ould leave Petitioner only having to prove that Respondents  

w ere brutal to him CBAo r a violation of a fundam ental right. Even if the  

Eighth Circuit’s interpretation of conjunctive analysis w as proper,  

Plaintiff w ould still prevail due to the fact that he has a fundam ental 

right to release once he can prove he is no longer dangerous or m entally  

ill, and the evidence w hich Petitioner has subm itted sufficiently m et the  

standard of conscience shocking behavior by the Respondents through  

their oppressive and m alicious application of their assessm ents.

A) Fundamental Right

The Fourteenth A m endm ent D ue Process Clause represents a  

constitutional protection of an individual’s right to a safeguard against 

deprivation of three fundam ental core textural interests-life, liberty, and  

property. U .S . C onst. Am end . X IV . It operates as a barrier against 

arbitrary abuse of governm ental authorities. F oucha v . L ous ia na , 504  

U .S. 71, 80 (1992); C o ll in s v . P a rke r H e igh ts, 503 U .S. 115, 126-27  

(1992).

A fundam ental right or liberty is one that is “deeply rooted in this  

nation’s history and tradition”, and, “im plicit in the concept of ordered  

liberty”, such that “neither liberty nor justice w ould exist if they w ere  

sacrificed.” W ash ing ton v . G lucksbe rg , 521 U .S. 702, 721 (1997). 

W ithout these rights, “neither liberty nor justice w ould exist”. P a lko v . 

C onnec ticu t, 302 U .S. 319, 325 (1937). Reaching back to 1898, this  

Court held the Fourteenth A m endm ent contains a sw eeping provision  

forbidding the states from abridging the privileges and im m unities of  

citizens of the U nited States and denying them  the benefit of due process  

or equal protection of the law s. H o lden v . H a rd y , 169 U .S. 366, 390
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(1898). This Court in CBAV itek v . Jones, 445 U .S. 480 (1980) held “the loss  

of liberty produced by an involuntary com m itm ent is m ore than a loss of  

freedom  from  confinem ent”. Furtherm ore, the V itek Court recognized that 

for the ordinary citizen, com m itm ent to a m ental hospital produces “a  

m assive curtailm ent of liberty”, Id at 491 (quoting H um ph rey v . C ady , 

405 U .S. 504, 509 (1972)). Likew ise, this Court has repeatedly  recognized  

that “civil com m itm ent for any purpose constitutes a significant 

deprivation of liberty that requires due process protection.” A dd ing ton v . 

Texas, 441 U .S. 418, 425 (1979). In 1923 in M eye r v . N eb ra ska , 262 U .S. 

390, 399 (1923), this Court held that liberty and the due process clause  

w ithout doubt entails freedom  from  bodily restraints.

Indeed, this Court began its analysis in K ansas v . H end r icks, 521  

U .S. 346 (1997), by recognizing that “freedom from physical restraints  

Tias alw ays been at the core of the liberty protected by the due process  

clause from arbitrary governm ental action.”’ Id  at 356 (quoting F oucha 

504 U .S. at 80). Because this liberty interest is so com pelling, this Court 

has repeatedly held that a  civil detainee is entitled  to his freedom  once he  

no longer suffers from a m ental abnorm ality or is no longer dangerous. 

O ’Connor v . D ona ld son , 422 U .S. 563, 576 (1975). A s the evidence  

show s, Petitioner is still being denied this basic fundam ental right. 

These w ell-established foundations for these holdings are that “freedom  

from  im prisonm ent—  from  governm ent custody, detention, or other form s  

of physical restraint- lies at the heart of liberty that the [due process  

clause] protects.” Zadvydas v . D av is , 533 U .S. 678, 690 (2001).

Respondents are depriving Petitioner of his due process rights in  

they are a) failing to apply the correct standards for annual review s, b) 

allow ing annual Review ers to continue to review him despite having a  

lack of legal training, and, c) have blocked/stalled individuals w ho w ere  

recom m ended for conditional release by an annual evaluator and  

supported by their treatm ent team  and the SV P Com m ittee. This Court 

has em phasized “tim e and again that ‘the touchstone of due process is  

protection of the individual against arbitrary action of governm ent.’” 

C oun ty o f Sac ram en to v . L ew is, 523 U .S. 833 (1998) (quoting W o lff v . 

M cD onne ll, 418 U .S. 539 (1974)). The evidence in this case plainly  

dem onstrates that Respondents’ actions shocked the conscience of the  

D istrict Court. First, the D istrict Court found as a m atter of fact 

Respondents nearly com plete failure to protect the rights of Petitioner  

w as so arbitrary and egregious as to shock the conscience based up the  

disturbing  record presented  at trial. V an O rden 129 F .Supp .3d at 869. O f  

course, there is a strong presum ption that a D istrict Court’s factual

6



findings are correct. CBAF ed . R . C iv . P . 52 (a ). Further exam ples of  

Respondents im position of behavior that shocks the conscience include  

the decision not to train annual review ers - including the failure to  

instruct review ers and treatm ent providers on the proper construction of  

the SV P A ct as set forth in C o ffm an , 225 S.W . 3d 439 (M o. Banc 2007); 

the refusal to advance patients through the release steps for conditional 

release, and the practice of Respondents arbitrary creation of a policy  

term ed “conditional release w ithout discharge.” V an O rden , 129 Fed. 

Supp. 3d. at 869. Respondents indifferences are reflected in their ow n  

w ords. For exam ple: A  full decade ago, Respondents w ere concerned their  

treatm ent of residents w as a “disaster w aiting to happen” (TR-PX 29)1. 

M ultiple em ails from 2009 show Respondents knew that a num ber of  

m en had been successfully treated and  w ere safe to be in the com m unity  

as w ere other residents w ho w ere aged or infirm  and not likely to com m it 

future acts of predatory sexual violence. Y et Respondents did nothing,  

even failing to include those findings in the required annual reports to  

the M issouri State Courts (TR-PX 79;80;88; and 90). M ost telling  w as the  

Respondents ow n recognition that their release process w as a “sham ” 

(TR-PX 89). i

The harm onious reading of fifty plus years’ w orth of cases from  this  

Court leaves Petitioner no doubt that he has a fundam ental right in  

avoiding confinem ent in a m ental health institution  /prison after m eeting  

a threshold for being conditionally release. A dd ing ton , 441 U .S. at 426; 

O ’C onno r , 422 U .S. at 575; H end r icks, 521 U .S. at 358. Petitioner has  

established his rationale for his belief that freedom from governm ental  

restraint is a fundam ental right rooted w ithin the Fourteenth  

A m endm ent. This rationale is especially com pelling here because  

Petitioner having already served his crim inal sentence but w as placed in  

confinem ent again based on fear of w hat he m ight do in the future rather  

than on w hat he has done in the past. “[M ]ere public intolerance or  

anim osity cannot constitutionally justify the deprivation of a person’s  

physical liberty” H am d i v . Rum sfe ld , 542 U .S. 507, 530 (2004) (quoting  

O ’C onno r 422 U .S. at 575). A s a m atter of substantive due process, 

Respondents cannot continue to w arehouse residents at SO RTS until 

they die. O ’C onne r , 422 U .S. at 563; F oucha , 504 U .S. at 75.

The Eighth Circuit did not even consider that Petitioner had a  

fundam ental right. They sim ply w ent on their ow n assum ption that 

Petitioner could receive relief in a State Court. H ow ever, this is not the

1 TRPX  w ill refer to  Trial Record-Plaintiffs Exhibit
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case. CBASee In  Re C a re & T rea tm en t o f K ing , 571 S .W .3d 169 (M o. A pp. W D  

2019) (State Judge applied his ow n interpretation of the statue and  

denied conditional release). This erroneous reasoning coupled w ith the  

fact they believed that a substantive due process had to be analyzed  

conjunctively, led to the Eighth Circuit affirm ing the D istrict Court’s  

opinion.

B) Shocks the Conscious

Civil Com m itm ent cannot be punitive. K ansas v . C rane , 534 U .S. 

437, 412 (2002). The M issouri Suprem e Court has recognized the  

M issouri SV P cannot be “punishm ent” but rather it needs to be  

“rehabilitative.” In  Re C a re &  T rea tm en t o f M urre ll , 215 S.W .3d. 96, 116  

(M o. banc. 2007) (W olf, J., dissent). H ow ever, as Petitioner w ill 

dem onstrate, and the record from  the decisions below  dem onstrate, this  

is not the case. This Court in B re ith aup t v . A b rab , 352 U .S. 432 (1957)  

noted that shocks the conscience w as so brutal and offensive that it did  

not com port w ith traditional ideals of fair play and decency and w ould  

violate substantive due process. Conduct that shocks the judicial  

conscience, on the other hand, is deliberate governm ent action that is  

“arbitrary” and “unrestrained by the established principles of private  

right and distributive justice”. L ew is , 523 U .S. at 846 (quoting H u ra to v . 

C a ll, 110 U .S. 516, 527, 4, (1884)). This strand of substantive due  

process is concerned w ith preventing governm ent officials from  “abusing  

their pow er, or em ploying it as an instrum ent of oppression”. N ot all 

governm ent conduct is covered, how ever, as “only the m ost egregious  

official conduct can be said to be arbitrary in the constitutional sense”. 

As Petitioner w ill dem onstrate and the record reflects, Respondents’ 

actions clearly  m eet this dem anding  standard.

The facts of this case dem onstrate a classic case of deliberate  

indifference that shocks the conscience. To begin, Respondents failure to  

support anyone for conditional release in sixteen years exem plifies this  

statem ent. There is also the w illful im position of m alicious intent by  

allow ing the annual review s that Respondents subm itted to the State  

Circuit Courts to have system atically om itted critical inform ation. These  

instances include w illful om ission  of findings that residents are no longer  

dangerous, that an area of risk has dim inished m arkedly, and/or  

m ilestones and achievem ents that m ore accurately inform  the Court of a  

resident’s current m ental health condition and level of readiness for  

release. These points further entailed professional opinions about 

w hether or not a patient is “likely” to reoffend, and could therefore be
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entitled to release. A lso, Respondents failed to train their annual 

review ers on the proper legal test for continued confinem ent, and in so  

doing, allow s them to apply erroneous legal standards in their  

assessm ents. A nnual review ers thus failed to follow  the explicit directive  

of the M issouri Suprem e Court by failing to recom m end release for  

anyone no longer likely to com m it crim es if released, even if he continues  

to suffer a m ental abnorm ality. Thus, holding residents longer than  

constitutionally  justified. CBAF oucha , 504 U .S. at 77. In yet another exam ple  

that shocks the conscience, Respondents effectively prevented release  

into the com m unity after a resident achieved “conditional release” status  

by continuing to hold him  in the institution, behind the sam e razor w ire  

fence as everyone else w hile also w ithholding his right to conditional 

release as spelled out by M issouri Statute. To do this, they erected a  non-  

statutory release “w ithout discharge” program  w hereby anyone ordered  

released by a State Circuit Court rem ained confined inside the facility  

razor-w ire fence. Finally, Respondents continued to house and  

incarcerate the elderly, infirm , and others w ho do not pose a risk to the  

com m unity due to their advanced  m edical conditions. A s a result, m any  

of them  needlessly died w hile in custody. Even the D istrict Court found  

the “im proper application of the annual review m echanism  in this case  

has resulted inn the continued confinem ent of individuals beyond the  

tim e constitutionally  justified.” V an O rden. 129 F.Supp.3d  at 868.

Petitioner believes that shocks the conscience is another term  for  

deliberate indifference or an intent to harm and conveys the sam e  

m eaning. The facts of this case are a perfect exam ple of w hy such a  

w ording m ay be used. It is applicable based on the facts of this case and  

the w ording supports these facts. This Court in L ew is held “w hen  

Respondents have am ple tim e to m ake unhurried judgm ents, their  

deliberate indifference shocks the conscience”. L ew is , 523 U .S. at 851, 

853. The decision below concerns a textbook exam ple filled w ith  

opportunity to deliberate to avoid intentional harm of the Petitioner. 

Respondents conduct occurred over m ultiple decades in w hich they w ere  

m ade aw are of by m ultiple individuals and through their ow n recognition  

of these w rongs, but still failed to take action. In addition to innum erable  

years of tim e to correct their errors, Respondents have experienced  

subsequent law suits, had internal grievances filed citing problem s w ith  

annual assessm ents, experienced punitive m easures as a result of such, 

have m istreated residents, and com m itted other basic hum an rights  

violations. Respondents’ action in this w ay is m alicious, egregious, and  

sadistic at its core. W ith respect to this Court, Petitioner believes that no  

other view  can be taken. The record is clear that Respondents negligently
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inflicted em otional and psychological harm by their deliberate  

indifference to Petitioner and his needs through effective, term -lim ited  

treatm ent, problem atic annual assessm ents, and failure to release  

individuals they knew no longer m et the criteria for continued civil 

com m itm ent. They also blocked/  stalled individuals w ho w ere petitioning  

the M issouri State Courts for conditional release once recom m ended by  

treatm ent team s, annual review ers, and the Sexually V iolent Predator  

Com m ittee com prised of field specific, specialized doctors and social 

w orkers. CBAV an O rden , 129 F.Supp 3d at 869. These exam ples dem onstrate  

conscience shocking at its core. The evidence that w as purported at trial 

supports a conscience shocking analysis for a fact finder to m ake a  

substantive due process violation/claim . Sa le rno , 481 U .S. at 746.

O ne area in particular that show s deliberate indifference in w hich  

shocks the conscience and is both m alicious and unconstitutional is the  

intentional failure to properly train annual review ers and treatm ent 

team s. Even Respondents acknow ledge the inconsistency am ongst their  

ow n annual evaluators/assessors. For exam ple, Respondent Stanislaus, 

too, adm itted that the SO RTS annual reviewers do not understand and  

consistently apply the legal standards for risk assessm ent under the SV P  

A ct. V an O rden , 129 F. Supp.3d at 853. Furtherm ore, Respondents’ ow n  

w itness, D r. Schlank, concluded  that the annual review  at SO RTS-Fulton  

did not know  how  to apply the statutory criteria for risk assessm ent. Id . 

Finally, evidence establishes conscience shocking exam ples of how  

annual review ers w ere unsure of how  to apply  the correct standards, or if  

they should even consider individuals for conditional release. They had  

not been trained  that a  person m ay only be involuntarily confined if he is  

both dangerous and has a  m ental illness or abnorm ality even though the  

M issouri Suprem e Court settled this in 2007. In  Re C a re &  T rea tm en t o f 

C o ffm an , 225 S.W .3d 439, 446 (M o. banc. 2007). This again illustrates  

how Respondents have turned civil com m itm ent into lifetim e  

incarceration, a clear constitutional violation of the Fourteenth  

A m endm ent.

N early every w itness w ho testified at trial, including several 

Respondents and both of Respondent’s expert w itnesses agreed that 

SO RTS residents and staff have expressed severe hopelessness and that 

there is a perception am ong com m itted individuals that the only w ay out 

of SO RTS is to die. This hopelessness is counter-therapeutic and  

im pedes the treatm ent progress of SO RTS residents. In the w ords of the  

Respondents ow n expert, D r. Schlank, “the failure [of SO RTS] to  

discharge clients is a significant problem , and there appears to be both
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som e system ic difficulties and som e characteristics of the program  w hich  

m ay contribute to the failure to be released into the com m unity.” CBAV an 

O rden, 129 F. Supp. 3d at 859. These w ords alone w ould shock the  

conscience of a layperson; therefore, it is no yardstick that a jurist 

should as be shocked.

In a concurring opinion, then-Judge W olff of the M issouri Suprem e  

Court voted to uphold portions of the M issouri Sexually V iolent Predator  

law , how ever, in his opinion he noted, “[w ]hile the statutory schem e is  

constitutional as w ritten, I am doubtful about its constitutionality as  

applied”. In  Re C a re &  T rea tm en t o f N o r to n , 123 S.W .3d 170, 177 (M o. 

banc. 2003) (W olff, concur). A s the evidence has show n to the D istrict 

Court, Judge W olffs prophetic w ords have indeed com e true.

B. THE CIRCUIT COURTS OF APPEALS ARE DIVIDED ON 

CONJUNCTIVE/DISJUNCTIVE ANALYSIS

There is an inter-C ircuit split on w hat is the proper analysis for a  

substantive due process challenge. Is it conjunctive or disjunctive? The  

Eighth Circuit Court of A ppeals in their opinions of M oran and K a rs jen s 

are in a distinct m inority by applying the conjunctive. A t least six  

Circuits continue to follow Sa le rno’s disjunctive analysis. Rob in son v . 

D is tr ic t o f C o lum b ia , 686 F. A pp ’x 1 (D .C . Cir. 2017); U nited States v. 

Rich, 708 F.3d 1135, 1139 (10* Cir. 2013); B  &  G  C onstr . C o v . D irec to r , 

O ffice o f W orke rs’ C om p . P rog ram s, 662 F.3d 233, 255 (3rd Cir. 2011); 

U n ited S ta tes v . G reen , 654 F.3d 637, 652 (6th Cir. 2011); C o ra les v . 

B ennett, 567 F.3d 554, 568 (9th Cir. 2009). Som e cases have done so  

w ithout any express reference to Sa le rno . Seegm il le r v . L aV erk in City, 528  

F.3d 762, 767 (10th Cir. 2008); P ittm an v . C uyahoga C n ty . D ep’ t o f 

C h ild ren &  F am ily Servs ., 640 F.3d 716, 728 (6* Cir. 2011).

The Eighth Circuit Court of A ppeals has established a far-reaching  

heightened analysis on applying the conjunctive analysis to substantive  

due process challenges. This is based on M oran , K a rs jens , and the  

decision below . O utside of their ow n decisions, the Eighth Circuit can  

cite no other authority to support the use of the conjunctive analysis. A s  

noted above, this standard has im posed a burden of proof so high that it 

is likely im possible to m eet. This is far overreaching in w hat this Court 

has clearly articulated in its previous holdings. Ignoring this Court’s  

clearly articulated standard now leads to a w ide variety of A ppellate  

Courts, the Eighth Circuit in particular, m isinterpreting L ew is and  

Sa le rno as they w ish. The Eighth Circuit, just like all Courts of A ppeals,
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are bound  CBAf irs t and fo rem ost by  this Court’s holdings, not their ow n. “The  

Court of A ppeals should follow  the case w hich directly controls, leaving  

to [this Court] the prerogative of overruling its ow n decision.” Tene t v . 

D oe , 544 U .S. 1, 10 (2005) (internal citations and quotes om itted). 

Sa le rno has been the controlling case for violations of substantive due  

process violations since 1987. It w as reaffirm ed by  L ew is in 1998.

Even M oran dissenters voiced concern about opting for a  

conjunctive analysis verses a disjunctive analysis. In particular, Judge  

Loken expressed “[t]his case aptly illustrates the old adage, hard cases  

m ake bad law .” M oran , 296 F.3d at 652 (Loken, J., dissent). M oran itself  

is the product of a  badly-fractured  Court. The m ajority of the Court opted  

for the disjunctive standard. M oran , 296 F.3d at 643. N onetheless, the  

conjunctive analysis standard prevailed. Further, the Eighth Circuit in  

M oran and K a rs jen s created an approach that has set the bar too high  

for any individual w ho seeks to pursue a substantive due process  

challenge and reasonably expect relief. This interpretation by the Eighth  

Circuit expands holdings such as L ew is and Sa le rno by effectively  

putting  w ords into the m outh of this Court. This Court clearly articulated  

in L ew is and Sa le rno that substantive due processes challenges do no t 

require a conjunctive analysis. It m erely required a Plaintiff/Petitioner to  

m eet one or the other prong not but not bo th . H ow ever, the Eighth  

Circuit attem pts to quell this Court’s previous standards set forth by  

attem pting to set its ow n standard. So the question rem ains, w hat is the  

proper analysis and w ho holds the proper analysis? Petitioner asserts  

that the proper analysis is in fact a disjunctive analysis based upon the  

facts below . The Eighth Circuit’s holding in M oran is a striking exam ple  

of s ta re dec is is .

In U n ited S ta tes v . Sa le rno , 481 U .S. 739, 746 (1987) this Court 

held that substantive due process prevents the governm ent from  

engaging in conduct that shocks the conscience o r  interferes w ith rights  

im plicit in the concept of ordered liberty (internal citations and quotes  

om itted) (em phasis added). D espite this Court’s use of the disjunctive  

analysis, the Eighth Circuit in their decisions of M oran , K a rs jen s , and  

the decision below concluded that bo th elem ents w ere necessary for a  

substantive due process violation. It did so based upon Judge Bye’s  

concurring opinion in M oran 296 F.3d at 651, w hich in turn relied upon  

a footnote from L ew is, 523 U .S. at 847 n.8. The K a rs jen s panel stated  

that Judge Bye had rejected Sa le rno as “a pre-Lew is decision.” K a rsjen 

845 F.3d at 408. N evertheless, footnote eight of L ew is does not m ention  

Sa le rno , m uch less reject it. Thus, Judge Bye respectfully  got it w rong.
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Thus, Petitioner asserts that the m ajority view is the better view . 

The m ajority, including this Court, has said that establishing a  

fundam ental right or shocks the conscience is enough. Footnote eight of  CBA

L ew is does not m andate any additional query into fundam ental rights. It 

cannot be read to silently to Sa le rno . If the conjunctive requirem ent is  

the law , cases such as O ’C onno r and F oucha w ould no longer be  

precedent, som ething even Respondents have suggested in previous  

briefings. U nder a conjunctive standard, the only  w ay to be released from  

civil confinem ent com bined w ith a fundam ental violation w ould be  

torturous or abusive actions by governm ent officials, som ething that  

prior precedent of this Court has rejected and is not accepted by the  

Fourteenth A m endm ent. To rule otherw ise w ould set established  

A m erican  jurisprudence on a dangerous and slippery course from  w hich  

there m ay be no return. If this Court fails to intervene in Petitioner  

behalf, residents w ill continue to die at SO RTS.

CONCLUSION

Just as the Respondents them selves predicted, the D istrict Court 

ultim ately concluded that their treatm ent program w as a “sham ”. 

H ow ever, only by the grace of the Eighth Circuit and erroneous holdings  

w ere they able to m aintain such a negative position and bad  

interpretation of law .

A s Petitioner ably  explains, the Court should grant Certiorari -- and  

Petitioner should prevail — even under the fram ew ork set forth in M oran , 

but the Court could also use this case as a vehicle to provide greater  

clarity about it’s approach  in substantive due process claim s.

The Eighth Circuit’s decision w ithin the case is in conflict w ith  

other Circuits and this Court; therefore, Petitioner urges this Court to  

step in and clarify the proper analysis for evaluating civilly com m itted  

resident’s rights. For these reasons, and the above stated ones, Petitioner 

respectfully  requests the Petition for W rit o f C er tio ra r i  be granted.
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