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C ity  o f  F erg u so n , M isso u ri )

)

D efen d an t - A p p ellan t )

)

A p p eal fro m  U .S . D istric t C o u rt fo r th e  E aste rn  

D istric t o f  M isso u ri - S t. L o u is  

(4 :1 5 -cv -0 0 2 5 3 -A G F )HGFEDCBA

J U D G M E N T

B efo re  C O L L O T O N , G R U E N D E R , an d  G R A S Z , C ircu it 

Ju d g es.

A p p e llees ’ m o tio n  to  d ism iss  th e  ap p ea l fo r lack  o f  

ju risd ic tio n is g ran ted . A p p ellan t’s m o tio n to s tay  

p ro ceed in g s  in  th e  d is tric t co u rt is d en ied  as  m o o t.

O c to b er 1 0 , 2 0 1 9

O rd er E n te red  a t th e  D irec tio n  o f  th e  C o u rt:  

C lerk , U .S . C o u rt o f  A p p ea ls , E ig h th  C ircu it.

Is/ M ichae l E . G an s
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A P P E N D IX  B

U N IT E D  S T A T E S  D IS T R IC T  C O U R T  

E A S T E R N  D IS T R IC T  O F  M IS S O U R I  

E A S T E R N  D IV IS IO N

N o . 4 :1 5 -C V -0 0 2 5 3 -A G F

[F i le d  A u g u s t  6 , 2 0 1 9 ]

K E IL E E  F A N T , e t a l., )

)

P la in tiffs , )

)

)v s.

)

T H E  C IT Y  O F  F E R G U S O N ,)

)

D efen d an t. )

M EM O R A N D U M  A N D  O R D E R

P lain tiffs in  th is p u ta tiv e c lass ac tio n  c la im  th a t  

th ey h av e b een ja iled b y D efen d an t, th e C ity o f  

F erg u so n  (the  “C ity ”), o n  n u m ero u s  o ccasio n s  b ecau se  

th ey w ere u n ab le to p ay cash b o n d s o r o th er d eb ts  

resu ltin g  fro m  th e ir tra ffic an d  o th er m in or o ffen ses  

P lain tiffs  a lleg e  th a t, in  v io la tio n  o f  th e  U n ited  S ta tes  

C o n stitu tio n  an d  as  a  m atte r  o f  th e  C ity ’s  p o lic ies  an d  

p ractices , th ey  w ere  n o t affo rd ed  co u n se l, an y  in q u iry  

in to  th e ir  ab ility  to  p ay , o r  a  n eu tra l  fin d in g  o f  p ro b ab le  

cau se  in  a  p ro m p t m an n er; an d  th ey  w ere  h e ld  in  ja il

* V
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in d efin ite ly ,  in  o v erc ro w d ed  an d  u n san itary  co n d itio n s ,  

u n til th ey  o r th e ir frien d s o r fam ily m em b ers co u ld  

m ak e a m o n eta ry  p ay m en t su ffic ien t to sa tisfy th e  

C ity , as p art o f a  b ro ad , reven u e-g en era tin g  sch em e. 

P la in tiffs ’ am en d ed co m p la in t asse rts sev en c laim s  

p u rsu an t  to  4 2  U .S .C . § 1 9 8 3 , u n d er  th e  F o u rth , S ix th , 

an d  F o u rteen th  A m en d m en ts. T h ey  seek  co m p en sa to ry  

d am ag es  as  w ell as  d ec la ra to ry  an d  in ju n c tiv e  re lie f.

T h e  C ity  m o v es  to  d ism iss , fo r  fa ilu re  to  jo in  a  p arty  

u n d er  F ed eral R u le  o f  C iv il P ro ced u re  1 9 , a ll c la im s  in  

P la in tiffs ’ firs t am en d ed  co m p la in t ex cep t th e c la im  

re la tin g  to  co n d itio n s  o f  co n fin em en t (C o u n t IV ). T h is  

is  th e  fo u rth  m o tio n  to  d ism iss  filed  b y  th e  C ity  in  th is  

n o w  fo u r-y ear-o ld  case . T h is  m o tio n  asserts  arg u m en ts  

s im ila r to  th o se  ra ised  in  p rio r m o tio n s b u t re fram es  

th em  in  te rm s  o f  R u le  1 9 . In  sh o rt, th e  C ity  arg u es  th a t  

P la in tiffs ’ co n stitu tio n a l ch allen g es  are  d irected  so le ly  

to  th e co n d u c t o f th e  F erg u so n  M u n icip a l C o u rt (th e  

“m u n icip a l  co u rt”), w h ich  th e  C ity  argu es  is  a  sep ara te  

en tity , an d th a t th e m u n icip a l co u rt is th e re fo re  

req u ired to b e jo in ed as a co -d efen d an t u n d er R u le  

1 9 (a ). B u t th e  C ity  arg ues  th a t jo in d er is n o t feasib le  

b ecau se th e m u n ic ip a l co u rt is an arm  o f th e s ta te  

u n d er  M isso u ri law  an d , as  su ch , en titled  to  so v ere ig n  

im m u n ity . T h e C ity  co n ten d s  th a t b ecau se th e re  is a  

p o ten tia l fo r in ju ry  to  th e  in te res ts o f th e m u n ic ip a l  

co u rt an d  b ecau se  th e  m u n ic ip a l  co u rt  is  im m u n e  fro m  

su it, d ism issal o f  th e  c la im s  a t  issu e  is  req u ired  u n d er  

R u le 1 9 (b ). F o r th e  reaso n s  se t fo rth  b e lo w , th e  C o u rt  

w ill d en y  th e  C ity ’s m o tio n .
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D IS C U S S IO N

F ed era l R u le o f C iv il P ro ced u re 1 2 (b )(7 ) p erm its  

d ism issa l o f a  c la im  fo r fa ilu re to  jo in  a  p arty  u n d er  

R u le  1 9 . R u le  1 9 , in  tu rn , se ts  fo rth  a  tw o -part  in q u iry .  

F irs t, th e C o u rt m u st d e te rm in e w h eth er th e ab sen t  

p erso n ’s  p resen ce  is  “req u ired .”  F ed . R . C iv . P . 1 9 (a )(1 ). 

Jo in d er  is  req u ired  w h en :

(A )  in  th a t p erso n ’s ab sen ce , th e co u rt can no t  

acco rd  co m p lete  re lie f  am on g  ex istin g  p arties ;  o r

(B )  th a t  p erso n  c laim s  an  in te res t  re la tin g  to  th e  

su b ject o f th e ac tio n an d is so s itu a ted th a t  

d isp osin g  o f th e ac tio n  in  th e  p erso n ’s ab sen ce  

m ay :

(i)  as  a  p ractical  m atte r  im p a ir  o r  im p ed e  th e  

p erso n ’s ab ility  to  p ro tect th e  in teres t; o r

(ii)  leav e an ex istin g p arty su b ject to a  

su b stan tia l risk o f in cu rrin g d o u b le ,  

m u ltip le , o r o th erw ise in co n sis ten t  

o b lig atio n s  b ecau se  o f  th e  in te res t.

F ed . R . C iv . P . 1 9 (a )(1 ).

“ [T ]h e  fo cu s  o f  R u le  1 9 (a )(1 )  is  o n  re lie f  b e tw een  th e  

p artie s  an d  n o t  o n  th e  sp ecu la tiv e  p o ssib ility  o f  fu rth e r  

litig a tio n b e tw een a p arty an d an ab sen t p erso n .”  

Cedar Rapids Bank & Tr. Co. v. Mako One Corp., 9 1 9  

F .3 d 5 2 9 , 5 3 4 -3 5 (8 th C ir. 2 0 1 9 ) (c ita tio n  o m itted ).  

W h en  jo in d er is n o t req u ired  u n d er R u le 1 9 (a ), “th e  

in q u iry  is a t an  en d , an d  th e m o tio n  to d ism iss fo r  

fa ilu re  to  jo in  th e  p arty  in  q u estio n  m u st b e  d en ied .”



A p p . 6

Rochester Methodist Hosp. v. Travelers Ins. Co., 7 2 8  

F .2 d  1 0 0 6 , 1 0 1 6  (8 th  C ir. 1 9 8 4 ).

If jo in der is req u ired  b u t n o t feasib le , th e C o u rt  

m u st p ro ceed to th e seco n d s tep an d “d e te rm in e  

w h eth er, in eq u ity an d g o o d co n sc ien ce , th e ac tio n  

sh o u ld  p ro ceed  am o n g  th e  ex istin g  p artie s  o r  sh o u ld  b e  

d ism issed ,” co n side rin g sev era l en u m era ted fac to rs .  

F ed . R . C iv . P . 1 9 (b ). F ac to rs  to  co n sid e r  in c lu d e  (1 ) th e  

ex ten t to  w h ich  a  ju d g m en t in  th e  req u ired  p erso n ’s  

ab sen ce m ig h t p re ju d ice th a t p erso n o r th e ex is tin g  

p artie s ; (2 ) th e  ex ten t  to  w h ich  su ch  p re ju d ice  co u ld  b e  

le ssen ed o r av o id ed b y p ro tec tiv e p ro v is io n s o r  

o th erw ise sh ap in g th e re lie f to b e g ran ted ; (3 ) th e  

ad eq u acy o f a ju d g m en t ren d ered in th e p erso n ’s  

ab sence ; an d  (4 ) w h eth er th e  p la in tiff w o u ld  h av e an  

ad eq u a te rem ed y if th e ac tio n w ere d ism issed fo r  

n o n jo in d er. F ed . R . C iv . P . 1 9 (b ). In  an a ly z in g  th ese  

fac to rs  in  th e  co n tex t o f  a  c la im  o f  so v ereig n  im m u n ity ,  

th e  C o u rt m u st g iv e  su ffic ien t w eig h t to  th e  so v ere ig n  

s ta tu s  o f  th e  ab sen t p erson , w h ich  “in  so m e  in s tan ces,  

[w ill m ean ] th a t th e p la in tiffs w ill b e le ft w ith o u t a  

fo ru m fo r d efin itiv e reso lu tion o f th e ir c la im s.”  

Republic of Philippines v. Pimentel, 5 5 3  U .S . 8 5 1 , 8 7 2  

(2 0 0 8 ).

T h e R u le 1 9 in q u iry  is a “h ig h ly -p ractica l, fact-  

b ased  en d eav o r,”  an d  co u rts  are  “g en era lly  re lu c tan t  to  

g ran t m o tio n s  to  d ism iss  o f  th is  ty p e .”  Fort Yates Pub. 

Sch. Dist. No. 4 v. Murphy ex rel. C.M.B., 7 8 6  F .3 d  6 6 2 ,  

6 7 1 (8 th  C ir. 2 0 1 5 ). “A  d ec is io n  u n d er R u le 1 9  not to  

d ec id e a  case  o th erw ise p ro p erly  b efo re  th e  co u rt is a  

p o w er to  b e ex ercised  o n ly  in  ra re  in s tan ces .” Nanko
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Shipping, USA v. Alcoa, Inc., 8 5 0  F .3 d  4 6 1 , 4 6 5  (D .C . 

C ir. 2 0 1 7 ) (em p h asis  in  o rig in a l) (c ita tio n  o m itted ).

T he C o u rt co n c lu d es th a t th e m u n ic ip a l co u rt  

(p erh ap s m o re p ro p erly  referen ced  as th e m u n icip a l  

d iv is io n )  is  n o t  a  req u ired  p arty  u n d er  R u le  1 9 (a ). R u le  

1 9 (a )(l)(A )’s co n d itio n th a t a co u rt b e ab le to acco rd  

co m p lete  re lie f  “d o es  n o t  m ean  th a t  ev ery  ty p e  o f  re lie f  

so u g h t m u st b e  av ailab le , o n ly  th a t m ean in g fu l re lie f  

b e  av a ilab le .”  Henne v. Wright, 9 0 4  F .2 d  1 2 0 8 , 1 2 1 2  n .4  

(8 th  C ir. 1 9 9 0 ) (in te rn a l c ita tio n s o m itted ). H ere , th e  

C o u rt is ab le  to  acco rd  m ean in g fu l re lie f  to  P la in tiffs  

w itho u t  jo in d er o f  th e  m u n ic ip a l co u rt. P la in tiffs  seek  

m o n ey  d am ag es  fro m  th e  C ity , a  d ec lara tio n  th a t th e  

C ity v io la ted th e ir co n stitu tio n a l rig h ts , an d an  

in ju n c tio n en jo in in g th e C ity fro m en ac tin g an d  

en fo rc in g  its a lleg ed ly  u n law fu l p o lic ies an d  cu sto m s.  

T h e C o u rt m ay  p ro v id e  su ch  re lie f  to  th e  ex ten t th a t  

P la in tiffs ’ c laim s p ro v e to  b e  v iab le  an d  m erito rio u s .  

T h e  C ity ’s arg u m en t  th a t  th e  m u n icip a l co u rt, an d  n o t  

th e C ity , cau sed  th e  a lleg ed  co n stitu tion a l v io la tio n s  

m ay  b e  a  reason  to  d en y  re lie f  o n  P la in tiffs ’ c la im s,1 b u t

1 P la in tiffs ’ c la im s arise o u t o f a rres ts d a tin g b ack to 2 0 1 0 . 

A lth o u g h  th e C ity  c ite s to  M isso u ri S u p rem e C o u rt R u le 3 7 .0 4 , 

g o v ern in g su p erv is io n  o f co u rts h ea rin g  o rd in an ce v io la tio n s , in  

su p p o rt o f its a rg u m en t, th e  cu rren t v e rs io n  o f th a t R u le w as n o t 

ad o p ted  u n til 2 0 1 6 . T h e 2 0 1 6  am en d m en t req u ired , fo r th e firs t 

tim e , th a t m u n ic ip al co u rts  o p era te  in  su b stan tia l co m p lian ce  w ith  

ce rta in m in im u m  o p era tin g stan d ard s , w h ich w ere n o t m ad e 

e ffec tiv e u n til Ju ly  1 , 2 0 1 7 . See M o . S . C t. R . 3 7 .0 4  &  3 7 .0 4  ap p . A  

(am en d ed  S ep t. 2 0 ,2 0 1 6 , e ff. Ju ly  1 ,2 0 1 7 ). M o reo v er, a lth o u g h  th e  

C ity  a rg u es th a t P la in tiffs ’ a lleg a tio n s co n cern  so lely  m u n ic ip a l 

co u rt fu n c tio n s , P la in tiffs a lso  a lleg e , fo r ex am p le , th a t th e C ity ’s 

ch ief  o f  p o lice n eg o tia ted  cash  p ay m en ts  fro m  P la in tiffs  d irectly  in
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it d o es n o t su p p o rt a  fin d in g  u n d er R u le 1 9 (a )(1 ) th a t  

jo in d er o f th e m u n icip a l co u rt is req u ired . See, e.g., 

Gwartz v. Jefferson Mem’l Hosp. Ass’n, 2 3  F .3 d  1 4 2 6 ,  

1 4 2 9 (8 th C ir. 1 9 9 4 ) (“W h eth er th e asse rted fac ts  

su p p o rt c la im s  o th er th an  th e  o n es  b efo re  th e  co u rt o r  

w h eth er th e co m p la in t h ere ad eq u a te ly s ta tes [th e  

p la in tiffs ’] c la im s . . . are n o t th e issu es u n d er R u le

1 9 (a )(1 ).”).

L ik ew ise , u n d er R u le 1 9 (a )(1 )(B ), ev en assu m in g  

th a t  th e  m u n ic ip a l co u rt  h as  an  in teres t  re la tin g  to  th e  

su b jec t o f th e ac tion , d isp o sitio n  o f th e ac tio n  in  th e  

m u n icip a l  co u rt’s  ab sen ce  w ill n o t  as  a  p rac tica l m atte r  

im p a ir o r im p ed e th e m u n icip a l co u rt’s ab ility to  

p ro tect  its  in te res t. See F ed . R . C iv . P . 1 9 (a )(1 )(B )(i) . In  

su p p o rt o f  its  arg u m en t to  th e  co n trary , th e  C ity  re lie s  

p rim arily o n th e E ig h th C ircu it’s o p in io n in Two 

Shields v. Wilkinson, 7 9 0  F .3 d  7 9 1  (8 th  C ir. 2 0 1 5 ). In  

th a t case , th e p la in tiffs c la im ed th a t th e n am ed  

d efen d an ts in d u ced an  ab sen t so v ereig n , th e U n ited  

S tates, to  b reach  its  fid u c ia ry  d u ty  b y  ap p ro v in g  leases  

fo r in te res ts in  lan d  h e ld  in  tru st. Id. a t 7 9 2 -9 3 . In  

o th er  w o rd s, in  o rd er  to  p reva il o n  th e ir  c la im s  ag a in st  

th e  n am ed  d efen d an ts , th e  p la in tiffs  w ere  req u ired  to  

p ro v e  th a t th e  ab sen t so v ere ig n  ac ted  illeg a lly . Id. a t  

7 9 6 . A  ju d g m en t en te red  in  th e so v ereig n ’s ab sen ce  

w o u ld  th u s “p o ten tia lly  c lo u d  th e  v a lid ity  o f m an y  o f  

th e  lan d  g ran ts  ap p ro ved  b y  th e  g o v ern m en t.” Id. F o r  

th is  reaso n , th e  E ig h th  C ircu it fo u n d  th a t th e  U n ited  

S ta tes ’ ab ility  to  p ro tec t  its  in te res t w o u ld  b e  im p a ired

ex ch an g e  fo r th e ir re lease  fro m  ja il, w ith o u t th e  in v o lv em en t o f  th e  

m u n ic ip al co u rt. E.g., E C F  N o . 5 3  2 9 -3 0 .
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o r im p ed ed  b y  its ab sen ce fro m  th e litig a tio n . Id. a t  

7 9 7 .

B y  co n tras t, h ere , n o n e  o f  P la in tiffs ’ c laim s  req u ires  

a sh o w in g th a t th e m u n icip a l co u rt ac ted illeg a lly .  

R ather, fo r P la in tiffs  to  su cceed  o n  th e ir c la im s, th ey  

m u st d em o n stra te  th a t th e  C ity  ac ted  u n law fu lly .2 See 

Fochtman v. Darp, Inc., N o . 5 :1 8 -C V -5 0 4 7 , 2 0 1 8  W L  

3 1 4 8 1 1 3 , a t * 6 — 7 (W .D . A rk . Ju n e 2 7 , 2 0 1 8 )  

(d istin gu ish in g  Two Shields o n  th is  g ro u n d  an d  h o ld in g  

th a t an  ab sen t  so v ereig n ’s  m o re  rem o te  in te res t  in  th e  

o u tco m e  o f  a  case  w as  in su ffic ien t to  req u ire  jo in d er).

N o r  w o u ld  th e  m u n icip a l  co u rt’s  ab sen ce  su b ject  th e  

C ity to a su b stan tia l risk o f in cu rrin g d o u b le o r  

o th erw ise  in co n sisten t o b lig a tio n s . See F ed . R . C iv . P .  

1 9 (a)(1 )  (B )(ii) . T h e  C ity ’s  o w n  arg u m en t su p p o rts  su ch  

a  h o ld in g . T h e  C ity  asserts  th a t, as  a  m atte r  o f  law , it  

can n o t  b e  h e ld  liab le  fo r  th e  m u n icip a l co u rt’s  co n d u c t. 

If  th e  C ity  is co rrec t, an d  if  th e  ac tio n s  co m p lain ed  o f  

w ere  cau sed  b y  th e  m u n icip a l co u rt, th en  as  ex p la in ed  

ab o v e , P la in tiffs ’ c la im s m ay  fa il o n  th e m erits. B u t  

reso lu tio n o f th ese issu es d o es n o t req u ire th e  

m u n icip a l co u rt’s  jo in d er. See Gwartz, 2 3  F .3 d  a t 1 4 3 0 .

2 T h e o th e r cases re lied  u p o n  b y  th e C ity  a re ev en m o re read ily  

d is tin g u ish ab le . Pimentel w as an  in te rp lead er ac tio n  in  w h ich  th e  

p a rtie s  conceded th a t th e  ab sen t so v ereig n  c la im in g  an  in te rest in  

th e  a sse ts  a t issu e  w as a  req u ired  p a rty  u n d er  R u le 1 9 (a ). 5 5 3 U .S . 

a t 8 6 4 . A n d Ray v. Judicial Corrections Services, Inc., N o . 

2 :1 2 -C V -0 2 81 9 -R D P , 2 0 1 7  W L  6 6 0 8 4 2 (N .D . A la . F eb . 1 7 , 2 0 1 7 ) 

an d  McMillian v. Johnson, N o . C V -9 3 -A -6 9 9 -N , 1 9 9 4  W L  9 0 4 6 5 2  

(M .D . A la . F eb . 1 8 , 1 9 9 4 ), w ere n o t R u le 1 9 cases a t a ll b u t 

in v o lv ed  m o tio n s  fo r su m m ary  ju d g m en t an d  to  d ism iss  fo r fa ilu re  

to  s ta te  a  c la im , re sp ec tiv e ly , w h ich  a re  m o re  ap p ro p ria te v eh ic les  

fo r re so lv in g  m erits  a rg u m en ts lik e th e  o n es th e C ity  ra ises .
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B ecau se th e m u n ic ip a l co u rt is n o t a req u ired  p arty  

u n d er  R u le  1 9 (a ), th e  C o u rt n eed  n o t ad d ress  w h eth er  

d ism issa l is requ ired u n d er R u le 1 9 (b ). T h e C ity ’s  

m o tio n m u st b e d en ied . In lig h t o f th e ex ten siv e  

b rie fin g  su b m itted  o n  th ese issu es , o ra l arg um ent is  

u n n ecessa ry .HGFEDCBA

C O N C L U S IO N

F o r th e  reaso n s  se t fo rth  ab o v e ,

IT  I S H E R E B Y  O R D E R E D  th a t D efen dan t’s  

m o tio n  to  d ism iss  C o u n ts  I th ro u g h  III  an d  V  th rou g h  

V II, an d  m o tio n  fo r  a  h earin g , are  b o th  D E N IE D . E C F  

N o s. 2 2 3  &  2 2 6 .

/s /A u d rey  G . F le iss ig

A U D R E Y  G . F L E IS S IG

U N IT E D  S T A T E S  D IS T R IC T  JU D G E

D ated  th is 6 th  d ay  o f  A u g u st, 2 0 1 9 .
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A P P E N D IX  C

U N IT E D  S T A T E S  C O U R T  O F  A P P E A L S  

F O R  T H E  E IG H T H  C IR C U IT

N o . 1 8 -1 4 7 2

[F i le d  J a n u a r y  1 0 , 2 0 1 9 ]

K eilee  F an t, in d iv id u a lly  an d  

o n  b eh a lf  o f  a ll o th ers  s im ilarly  

s itu a ted ; R o elif  C arte r; A lliso n  

N elso n ; H erb ert N elso n , Jr.;  

A lfred  M o rris ; A n th o n y  K im b le;  

D o n y a le  T h o m as; S h am eik a  

M o rris ; D an ie l Jen k in s; R o n n ie  

T u cker; T o n y a  D eB erry ,

)

)

)

)

)

)

)

)

)

Plaintiffs - Appellees, )

)

)v .

)

C ity  o f  F erg u so n , M isso u ri, )

)

Defendant - Appellant. )

)

A p p eal fro m  U n ited  S ta tes  D istric t C o u rt  

fo r th e  E aste rn  D istric t o f  M isso u ri - S t. L o u is

S u b m itted : S ep tem b er 2 8 , 2 0 1 8  

F iled : Jan u ary  1 0 , 2 0 1 9
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B efo re  C O L L O T O N , G R U E N D E R , an d G R A S Z , C ircu it  

Ju d g es.

C O L L O T O N , C ircu ith Ju d g e.

K e ilee  F an t  an d  ten  o th ers  b ro u g h t  a  p u ta tiv e  c lass  

ac tio n  ag a in st th e C ity  o f F erg u so n , a lleg in g  sev era l  

co n stitu tio n a l v io latio n s u n d er 4 2  U .S .C . § 1 9 8 3 . T h e  

C ity m o v ed  to d ism iss s ix o f sev en  co u n ts b ased  o n  

so v ere ig n im m u nity . T h e d is tric t co u rt1 d en ied th e  

m o tio n , an d  th e  C ity  seek s  in te rlo cu to ry  rev iew  o f  th is  

d ec is io n . B ecau se th e C ity d isc la im s an y so v ere ig n  

im m u n ity fo r itse lf, an d seeks o n ly to in v o k e th e  

so v ere ig n im m un ity o f a n o n p arty , w e d ism iss th e  

ap p ea l fo r lack  o f  ju risd ic tio n .

T h e  s ix  co u n ts  a t  issu e  s tem  fro m  th e  C ity ’s  a lleg ed  

d e ten tio n  o f  p la in tiffs fo r th e ir  in ab ility  to  p ay  tra ffic  

fin es. T h e C ity ’s m o tio n to d ism iss arg u ed th a t  

so v ere ig n  im m u n ity  b arred  th o se  c laim s b ecau se th e  

a lleg ed in ju ries are a ttrib u tab le to th e F erg u so n  

M u n ic ip a l C o u rt, w h ich  th e  C ity  say s  is an  arm  o f  th e  

S tate  o f  M isso u ri. T h e  d is tric t  co u rt  d en ied  th e  m o tio n ,  

co n c lu d in g th e C ity is n o t en titled to so v ereig n  

im m u n ity , an d  th a t  th e  am en d ed  co m p la in t  su ffic ien tly  

a lleg es  th a t th e  p la in tiffs ’ in ju ries are  a ttrib u tab le  to  

th e  C ity .

G iv en  th a t th e  litig a tio n  co n tin u es in  th e d is tric t  

co u rt, th e p artie s d isp u te w h eth er th e re is a “fina l  

d ec is io n ” o v er w h ich th is co u rt h as ap p e lla te

1 T h e  H o n o rab le  A u d rey  G . F le iss ig , U n ited  S ta tes D is tric t Ju d g e  

fo r th e E astern  D istric t o f  M isso u ri.



A p p . 1 3

ju risd ic tio n . See 2 8  U .S .C . § 1 2 9 1 . T h e  C ity  in v o k es  th e  

w ell-estab lish ed p rinc ip le th a t an o rd er d en y in g a  

c la im  o f  so v ereig n  im m u n ity  is  su b ject  to  in te rlo cu to ry  

ap p eal u n d er th e co lla te ra l o rd er d o c trin e . See P.R. 

Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 5 0 6  

U .S . 1 3 9 , 1 4 1  (1 9 9 3 ). T h at  p rin c ip le , h o w ev er, d o es  n o t  

ap p ly w h ere th e p arty ap p ea lin g d isc la im s an y  

im m u n ity  o f its o w n  an d  in s tead  seek s to  in v ok e  th e  

im m u n ity  o f  a  n o n p arty . S o v ere ig n  im m u n ity  p ro tec ts  

certa in  en titie s ag a in st th e  in d ig n ity  o f su it an d  th e  

b u rd en s o f litig atio n , see id. a t 1 4 3 -4 4 , 1 4 6 , b u t th is  

ju s tifica tio n  fo r an  ex cep tio n  to  th e  fin al o rd er ru le  is  

in ap p licab le  w h ere  th e  c la im ed  so v ereig n  is  n o t  a  p arty  

to th e ac tion . T h e C ity h ere d o es n o t c la im an  

im m u n ity  o f  its  o w n  an d  in s tead  asserts  im m un ity  o f  

th e  F erg u so n  M u n ic ip a l C o u rt. T h e  m u n ic ip a l co u rt  is  

n o t a  p arty  to  th e  ac tion , an d  w e  lack  ju risd ic tio n  o n  

th is  ap p ea l  to  ad d ress  an y  p o ten tia l c la im  o f  im m u n ity  

b y th e m u n icip a l co u rt th a t m ig h t arise in fu tu re  

litig a tio n .

T h e C ity p o in ts o u t th a t th is co u rt ex ercised  

ju risd ic tio n  in  Webb u. City of Maplewood, 8 8 9  F .3 d  4 8 3  

(8 th C ir. 2 0 1 8 ), w h ere a c ity c la im ed so v ere ig n  

im m u n ity o n th e g ro un d th a t a m u n ic ip a l 

co u rt— alleg ed ly an arm  o f th e S ta te— w as th e rea l  

p arty  in  in te res t. Id. a t 4 8 5 -8 6 . In  Webb, h o w ev er, th e  

c ity  asse rted  its  own a lleg ed  so v ere ig n  im m u n ity . W e  

ex ercised  ju risd ic tio n  to  d e te rm in e  w h eth er  th e re  w as  

m erit  to  th e  c ity ’s  c la im  th a t it w as  im m u n e  fro m  su it.  

H ere , b y  co n trast, th e C ity  d o es n o t assert so v ere ig n  

im m u n ity  o f  its  o w n .
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F o r  th ese  reaso n s, th e  C ity ’s  in te rlo cu to ry  ap p ea l  is  

d ism issed  fo r  lack  o f  ju risd ic tio n . T h e  C ity ’s  m o tio n  fo r  

ju d ic ia l n o tice an d  co n d itio n a l m o tio n  to  rem an d  are  

d en ied .
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T h is ap p eal fro m  th e  U n ited  S ta tes D istric t C o u rt  

w as  su b m itted  o n  th e  reco rd  o f  th e  d is tric t  co u rt, b riefs  

o f  th e  p artie s  an d  w as arg u ed  b y  co u n se l.

A fte r co n sid e ra tio n , it is h ereb y o rd ered an d  

ad ju d g ed th a t th e ap p ea l is d ism issed fo r lack o f  

ju risd ic tio n in acco rd an ce w ith th e o p in io n o f th is  

C o u rt.

Jan u ary  1 0 , 2 0 1 9

O rd er E n tered  in  A cco rd an ce  w ith  O p in io n :  

C lerk , U .S . C o u rt o f  A p p ea ls , E ig h th  C ircu it.

/s / M ichae l E . G an s
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A P P E N D IX  D

U N IT E D  S T A T E S  D IS T R IC T  C O U R T  

E A S T E R N  D IS T R IC T  O F  M IS S O U R I  

E A S T E R N  D IV IS IO N

N o . 4 :1 5 -C V -0 0 2 5 3 -A G F

[F i le d  F e b ru a r y  1 3 , 2 0 1 8 ]

K E IL E E  F A N T , e t a l. )

)

P lain tiffs , )

)

)v s .

)

T H E  C IT Y  O F  F E R G U S O N , )

)

D efen d an t. )

M EM O R A N D U M  A N D  O R D E R

P la in tiffs in  th is p u ta tiv e c lass ac tio n  c la im  th a t  

th ey h av e b een ja iled b y D efen d an t, th e C ity o f  

F erg u so n  (th e  “C ity ”), o n  n u m ero u s  o ccasio n s  b ecau se  

th ey  w ere  u n ab le  to  p ay  cash  b o n d s  o r  o th er  d eb ts  o w ed  

to  th e  C ity  resu ltin g  fro m  th e ir  tra ffic  an d  o th er  m in o r  

o ffen ses . P la in tiffs a lleg e th a t, in v io la tio n o f th e  

U n ited S ta tes C o n stitu tio n an d as a m atte r o f th e  

C ity ’s p o lic ies an d  p rac tices , th ey  w ere n o t affo rd ed  

co u n se l, an y in q u iry in to th e ir ab ility to p ay , o r a  

n eu tra l fin d in g  o f  p ro b ab le  cau se  in  a  p ro m p t  m an ner;
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an d  th ey  w ere  h e ld  in  ja il in d efin ite ly , in  o v erc ro w d ed  

an d  u n san ita ry  co n d itio ns ,  u n til  th ey  o r  th e ir  frien d s  o r  

fam ily m em b ers co u ld m ak e a m o n eta ry p ay m en t  

su ffic ien t to sa tisfy th e C ity . P la in tiffs ’ am en d ed  

co m p la in t asserts sev en  c laim s  p u rsu an t to  4 2  U .S .C .  

§ 1 9 8 3 , u n d er th e F o u rth , S ix th , an d F o u rteen th  

A m en d m en ts.

T h e  C ity  m o v es  to  d ism iss, o n  so v ereig n  im m u n ity  

g ro u n d s, a ll c laim s in P la in tiffs ’ firs t am en d ed  

co m p lain t ex cep t th e c la im  re la tin g  to co n d itio n s o f  

co n fin em ent (C o u n t IV ). F o r th e reaso n s se t fo rth  

b e lo w , th e  C o u rt w ill d en y  th e  C ity ’s m o tio n .

T o  su rv iv e  a  m o tio n  to  d ism iss  fo r  fa ilu re  to  s ta te  a  

c la im , a  p la in tiffs  a lleg a tio n s  m u st co n ta in  “su ffic ien t  

fac tu a l m atter, accep ted  as tru e , to  ‘s ta te a  c la im  to  

re lie f th a t is p lau sib le  o n  its face .’” Ashcroft v. Iqbal, 

5 5 6 U .S . 6 6 2 , 6 7 8 (2 0 0 9) (q u o tin g  Bell Atl. Corp. v. 

Twombly, 5 5 0 U .S . 5 4 4 , 5 7 0 (2 0 0 7 )). T h is s tan d ard  

“s im p ly ca lls fo r en o u g h fact to ra ise a reaso n ab le  

ex p ec ta tio n  th a t d isco v ery  w ill rev eal ev id en ce  o f [th e  

c la im ].”  Twombly, 5 5 0  U .S . a t  5 5 6 . T h e  rev iew in g  co u rt  

m u st accep t th e  p la in tiffs  fac tu a l a lleg atio n s as true  

an d  co n stru e th em  in  p la in tiffs fav o r, b u t it is n o t  

requ ired  to accep t th e  leg a l co n c lu sio n s th e p la in tiff  

d raw s fro m  th e  fac ts a lleg ed . Iqbal, 5 5 6  U .S . a t 6 7 8 ;  

Retro Television Network, Inc. v. Luken Commc’ns, 

LLC, 6 9 6 F .3 d 7 6 6 , 7 6 8 -6 9 (8 th C ir. 2 0 1 2 ). A  co u rt  

m u st “d raw  o n its ju d ic ia l ex p erien ce an d co m m o n  

sen se ,” an d  co n sid e r th e  p lau sib ility  o f th e  p la in tiffs  

c la im  as  a  w h o le , n o t  th e  p lausib ility  o f  each  in d iv id u a l  

a lleg atio n . Zoltek Corp. v. Structural Polymer Grp., 5 9 2



A p p . 1 9

F .3 d  8 9 3 , 8 9 6  n .4  (8 th  C ir. 2 0 1 0 ) (q u o tin g  Iqbal, 5 5 6  

U .S . a t 6 7 9 ).

T h is  is  th e  th ird  m o tio n  to  d ism iss  filed  b y  th e  C ity , 

an d  th is  m o tio n  asserts  arg u m en ts  s im ila r to  th e  o n es  

ra ised  in  a  p rio r m o tion  (E C F  N o . 5 7 ), b u t re fram es  

th em  in  te rm s  o f  so v ere ig n  im m u n ity . In  sh o rt, th e  C ity  

arg ues th a t P la in tiffs ’ co n stitu tio n a l ch alleng es are  

d irec ted  to  th e  co n d u c t  o f  th e  m u n ic ip a l  cou rt  o n ly , an d  

th a t,  th e re fo re , th e ir  c laim s  are  b arred  b y  th e  E lev en th  

A m en d m en t’s  so v ereig n  im m u n ity  d o c trin e  b ecau se  th e  

m u n icip a l co u rt is  an  arm  o f  th e  s ta te  u n d er  M isso u ri 

law . A s th e  u n d ers ig n ed  h as  h e ld  in  th is  case , an d  as  

o th er  ju d g es  in  th is  D istric t h av e  h e ld  w ith  resp ec t to  

n early  id en tica l  co m p la in ts  an d  m o tio n s  to  d ism iss,  th e  

co m p lain t  h ere  a lleg es  th a t  th e  ch allen ged  co n d u c t  w as  

an d  is  d riv en  b y  p o lic ies  an d  p rac tices  im p lem en ted  b y  

th e C ity fo r th e p u rp o se o f in c reasin g rev en u e . In  

ad d itio n  to  co n d u c t  u n d ertak en  b y  th e  m u n ic ip a l  co u rt, 

th e  co m p la in t a lleg es th a t th e  C ity ’s u n law fu l p o lic ies  

an d p rac tices are ex ecu ted th rou g h  its c lerk , p o lice  

d ep artm en t, an d  c ity  a tto rn ey , a ll o f  w h o m  ac t u n d er  

th e  au th ority  o f  th e  c ity  co u n c il. T h u s, th e  co m p la in t  

su ffic ien tly c laim s th a t P la in tiffs w ere su b jected to  

u n law fu l co n d u c t carried o u t p u rsu an t to th e  

u n co n stitu tio n a l p o lic ies an d p rac tices o f th e C ity ,  

w h ich is n o t en titled to E lev en th A m en d m en t  

p ro tec tio n . See, e.g., E C F N o . 7 9 ; Webb v. City of 

Maplewood, Mo., N o . 4 :1 6 -C V -1 7 0 3 C D P , 2 0 1 7 W L  

2 4 1 8 0 1 1 , a t  * 6  (E .D . M o . Ju n e  5 , 2 0 1 7 ); Baker v. City of 

Florissant, N o . 4 :1 6 -C V -1 6 9 3  N A B , 2 0 1 7  W L  6 3 1 6 7 3 6 ,  

a t * 6  (E .D . M o . D ec . 1 1 , 2 0 1 7 ).
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T h e  C ity ’s arg u m en t th a t th e  d o c trin es  o f  abso lu te  

ju d ic ia l, p ro secu to ria l, an d  q u asi-ju d ic ia l  im m u n ity  b ar  

P la in tiffs ’ m u n ic ip a l liab ility c la im s lik ew ise fa ils .  

A lth o u g h  th e  C ity  a ttem p ts  to  lim it p o ten tia l liab ility  

to  in d iv id u al ac to rs , su ch  as  th e  m u n ic ip a l  ju d g e, co u rt  

c lerk , p ro secu to r, an d  p o lice o ffice rs to w h o m  th ese  

im m u n ity  d o c trin es  m ay  ap p ly , th e  am en d ed  co m p la in t  

a lleg es  th a t  it  w as  th e  C ity ’s  u n co n stitu tio n a l p o lic ies ,  

p rac tices , an d p ro ced u res th a t d ro v e th e u n law fu l  

co n d u c t. U n lik e  g o v ern m en t  o ffic ia ls,  m u n ic ip alitie s  d o  

n o t en jo y ab so lu te o r q u a lified im m u n ity fro m  

co n stitu tio n a l c la im s  b ro u g h t u n d er  4 2  U .S .C . § 1 9 8 3 .  

Sample v. City of Woodbury, 8 3 6 F .3 d 9 1 3 , 9 1 7  (8 th  C ir.  

2 0 1 6 ) (c itin g Leather man v. Tarrant Cty. Narcotics 

Intelligence & Coordination Unit, 5 0 7  U .S . 1 6 3  (1 9 9 3 );  

Owen v. City of Independence, Mo., 4 4 5 U .S . 6 2 2  

(1 9 8 0 )).

F in a lly , th e C ity co rrectly asserts th a t, w h ere a  

p la in tiff b rin g s h is § 1 9 8 3 c la im s u n d er a th eo ry  o f  

m u n icip a l liab ility  b ased  o n  th e  d ec is io n  o f  an  o ffic ia l  

resp o n sib le fo r estab lish in g fin a l p o licy , th e  

id en tifica tio n  o f  th e  fina l p o licy m ak er  “is  itse lf  a  leg a l  

q u estio n  to  b e reso lv ed  b y  th e  tria l ju d g e b efo re th e  

case is su b m itted  to th e ju ry .” Soltesz v. Rushmore 

Plaza Civic Ctr., 8 4 7  F .3 d  9 4 1 , 9 4 6  (8 th  C ir. 2 0 1 7 ). B u t  

ev en  if  id en tifica tio n  o f  th e  p o licy m ak er is u ltim a te ly  

req u ired  in  th is  case  b ased  o n  th e  th eo ries  o f  m u n icip a l  

liab ility  asse rted , th e  C o u rt d o es n o t b e liev e  th a t it is  

req u ired a t th is s tag e . See, e.g., Hoefling v. City of 

Miami, 8 1 1 F .3 d 1 2 7 1 , 1 2 7 9 -8 0 (1 1 th C ir. 2 0 1 6 )  

(h o ld in g  th a t “n o t a ll th eo ries o f m u n icip a l liab ility  

u n d er § 1 9 8 3 req u ire (o r d ep en d o n ) a s in g le fin a l  

p o licy m ak er,”  an d  id en tifica tio n  o f  a  fin al  p o licy m ak er
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is  n o t  req u ired  a t  th e  p lead in g  s tag e , p ro v id ed  th a t  th e  

co m p la in t su ffic ien tly a lleg es “a p o licy , p ractice , o r  

cu sto m  o f th e C ity ” th a t cau sed th e co n stitu tio n al  

v io la tio n ).

In  lig h t  o f  th e  ex ten siv e  b rie fin g  su b m itted  o n  th ese  

issu es , th e C o u rt fin ds th a t o ra l arg u m en t is  

u n n ecessa ry .HGFEDCBA

C O N C L U S IO N

F o r  th e  reaso n s se t fo rth  ab o v e ,

IT  I S H E R E B Y  O R D E R E D  th a t D efen d an t’s  

co rrec ted  m o tio n  to  d ism iss P la in tiffs ’ firs t am en d ed  

co m p la in t, an d m o tion fo r a h earin g , are b o th  

D E N IE D . E C F  N o s. 1 5 0  &  1 6 5 .

IT  I S F U R T H E R  O R D E R E D  th a t th e s tay  

p rev io u sly  en te red  is lifted , an d , n o  la ter th an  sev en  

d ay s  fro m  th e  d a te  o f  th is M em o ran d u m  an d  O rd er, 

th e p artie s sh a ll su b m it a  jo in t p ro p o sed  sch ed u lin g  

p lan fo r th e rem ain d er o f th is litig a tio n , w h ich  

ad d resses  th e  filin g  d ead lin e  an d  b rie fin g  sch ed u le  fo r  

an y  m o tion  fo r  c lass  certifica tio n ; th e  p arties ’ p o sitio n s  

co n cern in g  th e  re fe rra l  o f  th is  ac tio n  to  m ed iatio n  an d  

w h en  su ch  a  re fe rra l w o u ld  b e m o st p ro du c tive ; an d  

an y o th er ap p ro p ria te d ead lin es an d d a tes in th e  

cu rren t  C ase  M an ag em en t  O rd er,  in c lu d in g  a  p ro p o sed  

tria l d a te .

IT  I S  F U R T H E R  O R D E R E D  th a t th e cu rren t  

tria l se ttin g  o f  A p ril 9 , 2 0 1 8 , is  V A C A T E D , to  b e  rese t  

as ap p ro p ria te in  acco rd an ce w ith th e p arties ’ jo in t  

p ro p o sed  sch ed u lin g  p lan .
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O R D E R

T h e p e titio n  fo r reh earin g  en  b an c  is d en ied . T h e  

p e titio n  fo r reh earin g  b y  th e  p an e l is  a lso  d en ied .

N o v em b er 1 5 , 2 0 1 9

O rder E n te red  a t th e  D irec tio n  o f  th e  C o u rt:  

C le rk , U .S . C o u rt o f  A p p ea ls , E ig h th  C ircu it.

/s / M ich ae l E . G an s

i
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A P P E N D IX  F

U .S . C o n s t .  A m en d .  X I

A m en d m en t X I. S u its  A g ain st S ta tes

T h e  Ju d ic ia l p o w er o f  th e  U n ited  S ta tes sh a ll n o t b e  

co n stru ed to ex ten d to an y su it in law  o r eq u ity , 

co m m en ced  o r p ro secu ted  ag a in st o n e o f th e U n ited  

S ta tes  b y  C itizen s o f  an o th er S ta te , o r b y  C itizen s o r  

S u b jects  o f  an y  F o reig n  S ta te .

N o tes  o f  D ecis io n s (5 5 1 3 )

U .S .C .A . C o n st. A m en d . X I, U S C A  C O N S T  A m en d . X I  

C u rren t th ro u g h  P .L . 1 1 6 -9 1 . S o m e s ta tu te sec tio n s  

m ay  b e  m o re  cu rren t, see  cred its  fo r d e ta ils .
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A P P E N D IX  G

4 2  U .S .C .A . §  1 9 8 3 . C iv il  a c t io n  f o r  d e p r iv a t io n  o f  

r ig h t s

E ffec tiv e : O cto ber 1 9 , 1 9 9 6

< N o tes o f D ecis io n s fo r 4 2 U S C A  § 1 9 8 3 are  

d isp lay ed  in  s ix sep ara te d o cu m en ts. N o tes o f  

D ecis io n s  fo r su b d iv isio n s  I to  IX  are  co n ta in ed  

in th is d o cu m en t. F o r ad d ition a l N o tes o f  

D ecis io n s , see  4 2  § 1 9 8 3 , an te .>

E v ery p erso n w h o , u n d er co lo r o f an y s ta tu te ,  

o rd in an ce , reg u la tio n , cu sto m , o r  u sag e, o f  an y  S ta te  o r  

T errito ry o r th e D istric t o f C o lu m b ia , su b jec ts , o r  

cau ses  to  b e  su b jec ted , an y  c itizen  o f  th e  U n ited  S ta tes  

o r o th er p erso n  w ith in  th e  ju risd ic tio n  th e reo f  to  th e  

d ep riv a tio n  o f an y  rig h ts, p riv ileg es , o r im m u n itie s  

secu red  b y  th e  C o n stitu tio n  an d  law s, sh a ll  b e  liab le  to  

th e  p arty  in ju red  in  an  ac tio n  a t law , su it in  eq u ity , o r  

o th er  p ro p er  p ro ceed in g  fo r  red ress , ex cep t  th a t  in  an y  

ac tio n  b ro u g h t ag a in st a  ju d ic ia l o ffice r fo r an  ac t o r  

o m issio n tak en in su ch o ffice r’s ju d ic ia l cap ac ity ,  

in ju n ctiv e re lie f sh a ll n o t b e g ran ted u n less a  

d ec la ra to ry  d ecree w as v io la ted  o r d ec la ra to ry re lie f  

w as  u n av a ilab le . F o r  th e  p u rp o ses  o f  th is  sectio n , an y  

A ct  o f  C o n g ress  ap p licab le  ex c lu siv e ly  to  th e  D istric t  o f  

C o lu m b ia sh a ll b e co n sid e red  to  b e a s ta tu te o f th e  

D istric t o f  C o lum b ia.
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C R E D IT (S )

(R .S . § 1 9 7 9 ; P u b .L . 9 6 -1 7 0 , § 1 , D ec . 2 9 , 1 9 7 9 , 9 3  S ta t.  

1 2 8 4 ; P u b .L . 1 0 4 -31 7 , T itle  III, § 3 0 9 (c), O ct. 1 9 , 1 9 9 6 ,  

1 1 0  S ta t. 3 8 5 3 .)

N o tes  o f  D ecis io n s (5 9 9 7 )

4 2  U .S .C .A . § 1 9 8 3 , 4 2  U S C A  § 1 9 8 3

C u rren t th ro u g h  P .L . 1 1 6 -9 1 . S o m e s ta tu te sec tio n s

m ay  b e  m o re  cu rren t, see  cred its  fo r d e ta ils .
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A P P E N D IX  H

F e d . R . C iv . P r o c . 1 9 . R eq u ir e d  J o in d e r  o f  P a r t ie s

(a ) P e r s o n s  R eq u ir e d  t o  B e  J o in e d  i f  F e a s ib le .

(1 ) Required Party. A  p erso n  w h o  is su b jec t to  

se rv ice  o f  p ro cess  an d  w h o se  jo in d er  w ill  n o t  d ep riv e  

th e co u rt o f su b ject-m atter ju risd ic tio n m u st b e  

jo in ed  as  a  p arty  if:

(A )  in  th a t p erso n ’s ab sen ce, th e co u rt can n o t  

acco rd  co m p lete  re lie f  am o n g  ex is tin g  p artie s ; o r

(B )  th a t  p erso n  c la im s  an  in te res t  re la tin g  to  th e  

su b ject o f th e ac tio n an d is so s itu a ted th a t  

d isp o sin g  o f  th e  ac tio n  in  th e  p erso n ’s ab sen ce  

m ay :

(i)  as  a  p rac tica l m atte r  im p a ir  o r  im p ed e  th e  

p erso n ’s ab ility  to  p ro tec t th e  in teres t; o r

(ii)  leav e an ex is tin g p arty su b jec t to a  

su b stan tia l risk o f in cu rring d o u b le ,  

m u ltip le , o r o th erw ise in con sisten t  

o b lig atio n s  b ecau se  o f  th e  in te res t.

(2 ) Joinder by Court Order. If  a  p erso n  h as  n o t  

b een  jo in ed  as  req u ired , th e  co u rt m u st o rd er th a t  

th e  p erso n  b e  m ad e  a  p arty . A  p erso n  w h o  re fu ses  to  

jo in  as  a  p la in tiff  m ay  b e  m ad e  e ithe r a  d efen d an t  

o r, in  a  p ro p er case , an  in v o lu n ta ry  p la in tiff .
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(3 ) Venue. If  a  jo in ed  p arty  o b jec ts  to  v en u e  an d  th e  

jo in d er  w o u ld  m ak e  v en u e  im p ro p er, th e  cou rt  m u st  

d ism iss  th a t p arty .HGFEDCBA

(b )  W h en  J o in d e r  I s  N o t  F e a s ib le . If  a  p erso n  w h o  

is  req u ired  to  b e  jo in ed  if  feasib le  can n o t b e  jo ined , th e  

co u rt m u st d e te rm in e w h eth er, in eq u ity an d g o o d  

co n sc ien ce , th e ac tio n sh o u ld p ro ceed am o n g th e  

ex is tin g  p artie s  o r  sh o u ld  b e  d ism issed . T h e  fac to rs  fo r  

th e  co u rt to  co n sid e r  in c lu d e :

(1 )  th e  ex ten t  to  w h ich  a  ju d g m en t ren d ered  in  th e  

p erso n ’s  ab sen ce  m igh t  p re ju d ice  th a t  p erso n  o r  th e  

ex is tin g  p artie s ;

(2 )  th e ex ten t to w h ich an y p re ju d ice co u ld b e  

le ssen ed  o r av o id ed  b y :

(A )  p ro tec tiv e  p ro v is io n s in  th e  ju d g m en t;

(B )  sh ap in g  th e  re lie f; o r

(C )  o th er m easu res;

(3 )  w h eth er a  ju d g m en t ren d ered  in  th e p erso n ’s  

ab sen ce  w o u ld  b e  ad equ a te; an d

(4 )  w h eth er th e  p la in tiff  w o u ld  h av e an  ad eq u a te  

rem ed y  if  th e  ac tio n  w ere  d ism issed  fo r  n o n jo in d er.

( c )  P le a d in g  th e  R e a s o n s  f o r  N o n jo in d e r . W h en  

assertin g  a  c la im  fo r re lie f, a  p arty  m u st s ta te :

(1 ) th e n am e, if k n o w n , o f an y p erso n w h o is  

requ ired  to  b e  jo in ed  if  feasib le b u t is n o t jo in ed ;  

an d

(2 ) th e  reaso n s  fo r n o t  jo in in g  th a t p erso n .
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(d )  E x c e p t io n  f o r  C la s s  A c t io n s .  T h is  ru le  is  su b ject  

to  R u le  2 3 .

C R E D IT (S )

(A m en d ed  F eb ru ary  2 8 , 1 9 6 6 , effec tiv e Ju ly  1 , 1 9 6 6 ;  

M arch  2 ,1 9 8 7 , effec tiv e  A u g u st 1 ,1 9 8 7 ;  A p ril 3 0 , 2 0 0 7 ,  

effec tiv e  D ecem b er 1 , 2 0 0 7 .)

i
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A P P E N D IX  I

IN  T H E  U N IT E D  S T A T E S  C O U R T  O F  A P P E A L S  

F O R  T H E  E IG H T H  C IR C U IT

C au se  N o .: 1 8 -1 4 7 2

[F iled  Ju ly  2 6 , 2 0 1 8 ]

Ke il e e  Fa n t , 
e t a l.

)

)

)

A p p ellees , )

)

)v s.

)

Th e  Cit y  o f  Fe r g u s o n , )

)

A p p ellan t. )

Fe r g u s o n ’s  Co n d it io n a l  Mo t io n  Un d e r  Fe d . R .

Civ . P . 1 9  t o  Re ma n d  w it h  In s t r u c t io n s  t o

Dis mis s  f o r  Fa il u r e  t o  jo in  a  Re q u ir e d  Pa r t y

In tro d u c tio n

C u rren tly p en d in g in th is C o u rt is F erg u so n ’s  

ap p eal ask in g  it to  ru le  th a t so v ere ig n  im m u n ity  b ars  

th e  law su it  o f  ap p e llees  K eilee  F an t, e t a l. (co llec tiv e ly  

“M o to ris ts”) s in ce , in its v iew , th e m u n ic ip a l co u rt  

d iv is io n  w ith in  F erg u so n  is  th e  rea l p arty  in  in te rest.  

In resp o n se , M o to ris ts co n ten d th a t F erg u so n as a  

m u n ic ip al  co rp o ra tio n , ra th e r  th an  th e  m u n ic ip a l  co u rt
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d iv isio n , is  th e  rea l  p arty  in  in te res t, an d  th a t  b ecau se  

th ey h av e n o t su ed th e m u n icip a l co u rt d iv isio n ,  

so v ere ig n  im m un ity  d o es  n o t  b ar  the ir  law su it ag a in st  

F erg uso n  as  a  m u n ic ip a l co rp o ra tio n .

S h o u ld  th is C o u rt ag ree  w ith  M o to ris ts  an d  re jec t  

F erg u so n ’s  p rim ary  arg u m en ts  b y  co n c lu d in g  th a t th e

m u n ic ip a l  co u rt  d iv isio n  is  n o t, in  fac t, th e  rea l  p arty  in  

in te res t in th is m atte r an d co n seq u en tly is n o t  

in c lu d ed  w ith in  M o to ris ts ’ d efin itio n o f “th e C ity o f  

F erg u so n ”  -  th is C o u rt sh o u ld  n ev erth e less  d ec id e  th e  

issu e o f w h eth er th e m u n ic ip a l co u rt is a req u ired  

p arty  w h ich  can no t  b e  jo in ed  u n d er  F ed . R . C iv . P . 1 9 , 

an d if in fact it can n o t b e jo in ed , rem an d w ith  

in s tru ctio n s  th a t  th e  d is tric t co u rt  d ism iss  th is  m atte r

fo r fa ilu re  to  jo in  a  req u ired  p arty . A t th e  v ery  leas t,  

th is C o u rt sh o u ld  in s tru c t th e d is tric t co u rt to  o rd er

b riefin g  o n  th is  issu e  an d  d isp o se  o f  it  p rio r  to  a llo w in g  

th is  litig a tio n  to  p ro ceed  an y  fu rth e r.
:

Jo in d er u n d er R u le 1 9  is a  q u estion  th a t m ay  b e  

ra ised  a t an y  tim e, ev en  fo r th e  firs t tim e o n  ap p ea l.  

See, e.g., Davis v. U.S., 1 9 2  F .3 d  9 5 1 , 9 6 2  n . 1 3  (1 0 th  

C ir. 1 9 9 9 ). N o r  is  th a t  a ll  -  th e  S u p rem e  C o u rt  h as  a lso  

in s tru c ted th a t R u le 1 9 ’s co n cern s are p articu larly  

critica l w h ere  th e  litig a tio n  m ay  im p lica te  a  n o n -jo in ed  

p arty ’s so v ereig n im m u nity . See Republic of the 

Philippines v. Pimentel, 5 5 3 U .S . 8 5 1 , 8 6 7 (2 0 0 8 ).  

G iv en th ese co n cern s - a lo n g w ith ex p ed ien cy an d  

ju d ic ia l effic ien cy  —  th is  issue  o f  jo in d er  u n d er  R u le  1 9  

is  o n e  th a t can  an d  sh o u ld  b e  d ec id ed  b y  th e  C o u rt a t  

th is s tag e -  p articu la rly  if it ag rees w ith  M o to ris ts ’ 

p o sitio n . If n eed ed , th is C o u rt sh o u ld a lso o rd er  

su p p lem en ta l b riefin g  o n  th is  q u estio n .
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O v e r v iew  o f  R u le  1 9

U n d er F ed . R . C iv . P . 1 9 ,1 a  co u rt m u st d ism iss  an  

ac tio n  if  a  req u ired  p arty  to  th e  law su it h as  n o t b een  

jo in ed , an d th e p arty is u n ab le to b e jo in ed fo r  

ju risd ic tio n a l reaso n s. T h is  issu e  is  n o t w aiv ab le , an d  

a  d efen d an t m ay  ra ise  it a t an y  tim e, ev en  -  as  in  th is  

case  -  fo r th e  firs t tim e  o n  ap p ea l. S ee , e .g ., Davis v. 

U.S., 1 9 2  F .3 d  9 5 1 , 9 6 2  n . 1 3  (1 0 th  C ir. 1 9 9 9 ). A  co u rt  

sh o u ld  a lso  co n sid e r  su a  sp o n te  w h eth er  su ch  d ism issa l  

is m an d a ted . See Pimentel, 5 5 3  U .S . 8 5 1 , 8 6 2 (2 0 08 );  

see Thiopthlocco Tribal Town v. Stidham, 7 6 2 F .3 d  

1 2 2 6 , 1 2 4 1  (1 0 th  C ir. 2 0 1 4 ).

T h e S u p rem e C o u rt h as  co n clu d ed  th a t R u le 1 9 ’s  

co n cern s are o f p articu lar im p o rtan ce w h ere a n o n -  

p arty ’s so v ere ig n  im m un ity  m ay  b e  im p lica ted  b y  th e  

litig a tio n . “A  case m ay  n o t p ro ceed  w h en  a  req u ired -  

en tity  so v ere ig n  is  n o t  am enab le  to  su it.”  Pimentel, 5 5 3  

U .S . a t 8 6 7 . A  n o n -so v ere ig n  p arty  fo rm ally  n am ed  to  

th e  law su it, fu rth erm o re, m ay  arg u e  fo r d ism issa l o n  

th e  g ro u nd  th a t  th e  ab sen t  p arty ’s  so v ere ig n  im m u n ity  

is  im p lica ted . See id. a t  8 6 2  (ru lin g  th a t  n o n -so v ere ig n  

b an k co u ld m o v e fo r d ism issal u n d er R u le 1 9 o n  

g ro u n d s th a t th e litig a tio n im p lica ted  th e so v ereig n  

im m u n ity  co n cern s  o f  th e  R ep u b lic  o f  th e  P h ilip p in es).  

In d eed , “ ‘[ t]h e  b u rd en  is  o n  th e  m o v ing  p arty  to  sh o w  

th e  n a tu re o f th e  u n p ro tected  in te res ts o f  th e ab sen t  

p arty .’ ”  H.S. Resources, Inc. v. Wingate, 3 2 7  F .3 d  4 3 2 ,  

4 3 9  (5 th  C ir. 2 0 0 3 ) (q u o tin g  W rig h t &  M ille r, Federal 

Practice & Procedure § 1 3 5 9  a t 4 2 6 ).

1 F o r th is C o u rt’s co n v en ien ce, F erg u so n  h as a ttach ed  th e en tire  

tex t o f F ed . R . C iv . P . 1 9  as an  ex h ib it to  th is m o tion .
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W h eth er R u le 1 9  m an d a tes  d ism issal co n sists  o f  a  

tw o -step in q u iry . F irs t, th e co u rt m u st ex am in e  

w h eth er  th e  u n n am ed  p arty ’s  jo in d er  is  req u ired . R u le  

1 9 (a )(1 ). Jo in d er is req u ired w h en co m p le te re lie f  

can n o t b e  accord ed  am o n g  th e  ex istin g  p artie s in  th e  

n o n -jo in ed p arty ’s ab sen ce. R u le 1 9 (a )(1 )(A ).  

A lte rn a tiv e ly , jo in d er is requ ired  if ev id en ce ex is ts  

d em o n stra tin g th e ab sen t p arty c la im s an in te res t  

re la tin g  to  th e  su b jec t o f  th e  litig a tio n , an d  is  s itu a ted  

in  su ch  a m an n er th a t d isp o sin g  o f th e case in  th a t  

p arty ’s ab sen ce  w ill im p ed e  its  ab ility  to  p ro tec t th a t  

in te res t. See R u le  1 9 (a )(1 )(B )(i) ; see CitizenPotawatomi 

Nation v. Norton, 2 4 8  F .3 d  9 9 3 , 9 9 8  (1 0 th  C ir. 2 0 0 1 ).

If th e co u rt d e te rm in es th a t an ab sen t p arty ’s  

jo in d er is requ ired  u n d er o n e  o f  th e  ab o v e  co n d itio n s ,  

b u t th a t it n ev erth e less  can n o t  b e  jo ined , it m u st th en  

“d e te rm in e  w h eth er, in  eq u ity  an d  g o o d  co n sc ien ce , th e  

ac tio n  sh o u ld  p ro ceed  am o n g  th e ex istin g  p artie s o r  

sh o u ld  b e  d ism issed .”  R u le  1 9 (b ). F acto rs  fo r  a  co u rt to  

co n sid e r  in  m ak in g  th is  d e te rm in a tio n  in c lu d e  “(1 ) th e  

n a tu re  to  w h ich  a  ju d g m en t ren d ered  in  th e  p erso n ’s  

ab sen ce m ig h t p re ju d ice th a t p erso n  o r th e ex istin g  

p arties ; (2 ) th e  ex ten t to  w h ich  an y  p re ju d ice  co u ld  b e  

le ssen ed  o r av o id ed  b y  [p ro tec tiv e  p ro v isio n s , sh ap in g  

th e  re lie f, o r o th er m easu res],”  as  w ell as  “(3 ) w h eth er  

a  ju d g m en t  ren d ered  in  th e  p erso n ’s  ab sen ce  w o u ld  b e  

ad eq u a te ; an d  (4 ) w h eth er th e  p la in tiff  w o u ld  h av e  an  

ad eq u a te rem ed y if th e ac tio n w ere d ism issed fo r  

n o n jo in d er.” Id. B u t th ese  fac to rs are n o t ex c lu siv e .  

Pimentel, 5 5 3  U .S . a t  8 6 2 . T h is  C o u rt,  fu rth erm o re , h as  

s tro n g ly su g g ested th a t Pimentel’s em p h asis o n th e  

im p o rtan ce o f so v ere ig n im m u n ity u n d er R u le 1 9  

“ap p ear[s] to d im in ish  th e s ig n ifican ce o f th e o th er

■;

■j
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R u le 1 9 (b ) fac to rs ....” Two Shields v. Wilkinson, 7 9 0  

F .3 d  7 9 1 , 7 9 8  (8 th  C ir. 2 0 1 5 ).HGFEDCBA

T h e  M u n ic ip a l C o u r t  D iv is io n  I s  a  R eq u ir e d

P a r ty  U n d e r  R u le  1 9 (a )

A . I n  th e m u n ic ip a l c o u r t d iv is io n ’s a b s e n c e ,  

M o to r is t s  c a n n o t  o b ta in  c om p le te  r e l ie f .  (R u le

1 9 (a ) (1 ) (A ) ) .

R ule  1 9  m an d a tes  th e  jo in d er  o f  p artie s  “w h o  sh o u ld  

o r m u st tak e p art in  th e litig a tio n to ach iev e a  ju s t  

ad ju d ica tio n .”  Lincoln Prop. Co. v. Roche, 5 4 6  U .S . 8 1 ,  

9 0 (2 0 0 5 ) (in te rn a l q u o ta tio n m ark s an d b rack e ts  

o m itted ). If  th e  p la in tiffs  can n o t reco v er  th e ir c la im ed  

d am ag es  w itho u t  th e  ab sen t  p arty , th a t  p arty ’s  jo in d er  

is  req u ired  u n d er  R u le  1 9 (a )(1 ). See Yankee Supply Co. 

v. Steven Cox, Inc., 2 0 0 7  W L  8 9 2 4 1 6  a t * 2 (E .D . M o .  

M arch  2 2 , 2 0 0 7 ); see also Wilkinson, 7 9 0  F .3 d  a t 7 9 6  

(ru lin g d ism issal w as req u ired w h ere th e p la in tiffs  

so u g h t m o n eta ry d am ag es an d  co u ld o n ly p rev a il if  

th ey sh o w ed th e U n ited S tates, an  u n n am ed p arty , 

b reach ed its fid u c ia ry d u ty ). W h ile R u le 1 9 is  

p ro ced u ra l, an d  d o es  n o t affec t  th e  m erits  o f  a  law su it,  

d e te rm in in g  w h eth er co m p le te  re lie f  can  b e  acco rd ed  

am o n g  th e  ex istin g  p artie s w ith o u t th e ab sen t p arty  

“m ay req u ire so m e p re lim in ary assessm en t o f th e  

m erits  o f  certa in  c la im s.”  See Pimentel, 5 5 3  U .S . a t  8 6 7 ;  

see also Mitchell v. Forsyth, 4 7 2 U .S . 5 1 1 , 5 2 8 -5 2 9  

(1 9 8 5 ) (“ [T ]h e  C o u rt h as  reco g n ized  th a t a  q u estion  o f  

im m u n ity  is  sep ara te  fro m  th e  m erits  o f  th e  u n d erly in g  

ac tio n s fo r p u rpo ses o f [th e co lla te ra l o rd er d o c trin e ]  

ev en th o u g h a rev iew in g co u rt m u st co n sid e r th e  

p la in tiff  s  fac tu a l  a lleg a tion s  in  reso lv in g  th e  im m u n ity  

issu e .”).
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M o to ris ts  an d  th e  C lass th ey  p u rp o rt to  rep resen t  

can n o t  reco v er  th e  re lie f  th ey  seek  in  th e  ab sen ce  o f  th e  

m u n icip a l d iv is io n  as a  jo in ed  p arty  b ecau se  reco v ery  

can n o t b e h ad  ag a in st a  g o v ern m en ta l en tity  -  b e it

fo r a lleg ed u n co n stitu tio n a l  

d ep riv a tio n s in  th e ab sen ce o f an  u n law fu l p o licy  o r  

cu sto m . See Kentucky v. Graham, 4 7 3 U .S . 1 5 9 , 1 6 6  

(1 9 8 5 ); see Monell v. Dept, of Soc. Serv. of City of N.Y., 

4 3 6 U .S . 6 5 8 , 6 9 4 (1 9 7 8 ). A lo cal g o v ern m en t,  

fu rth erm o re, can o n ly b e liab le fo r d ep riv ation s  

resu ltin g  fro m  an  u n law fu l p o licy  o r  cu sto m  w h ere  it  is  

a fin al p o licy m ak er “in a p articu la r area , o r o n a  

p articu la r  issu e .” See McMillian v. Monroe Cnty., Ala., 

5 2 0  U .S . 7 8 1 , 7 8 5  (1 9 9 7 ). T h is an a ly sis is d ep en den t  

u p o n  s ta te  law  an d  th e  fu n ctio n  in  q u estio n , n o t u p o n  

an “a ll-o r-n o th in g ” ap p ro ach th a t w o u ld m ak e th e  

o ffic ia l in  q u estion  p art o f th e S ta te o r th e re lev an t  

lo cal  en tity  in  ev ery  s in g le  c ircu m stan ce . See id. a t  7 8 5 -  

7 8 6 .

s ta te o r lo ca l

M o to ris ts seek  m o n eta ry  d am ag es resu ltin g  fro m  

th e  issu an ce  o f  arrest w arran ts  fo r  fa ilu re  to  ap p ear  a t  

co u rt p ro ceed in g s, th e a lleg ed re fu sal to ap p o in t  

co u n sel, th e se ttin g o r rev o k in g o f b o n d s o n arrest  

w arran ts , th e im p o sitio n o f fin es o n o rd in an ce  

v io la tio n s , an d  th e  se ttin g  o f p ay m en t p lans o n  su ch  

fin es. B u t  as  co p io u sly  d iscussed  in  F ergu so n ’s  o p en in g  

b rie f  (“A p p .B r.”), F erg u so n  as  a  m u n icip a l co rp ora tio n  

h as  n o  leg a l co n tro l o v er th e  ju d ic ia l o r q u asi-jud ic ia l  

fu n ctio n s  o f  th e  m u n ic ip a l co u rt d iv is io n . (A p p .B r. a t  

4 9 -5 6 ). F u rth e rm o re , “[tjh ere are n o d e fac to  

p o licy m ak ers  -  o n ly  d e ju re .”  Solteszv. Rushmore Plaza 

Civic Ctr., 8 4 7  F .3 d  9 4 1 , 9 4 8  F .3 d  9 4 1 , 9 4 8  (8 th  C ir.  

2 0 1 7 ). A cco rd in g ly , M o to ris ts can n o t o b ta in th e
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m o n e ta ry  d am ag es  th ey  are  seek in g  ab sen t  th e  jo in d er  

o f  th e  m u n ic ip a l co u rt  d iv isio n , ren d erin g  it  a  req u ired  

p arty  u n d er  R u le  1 9 (a)(1 )(A ). T h e  q u estio n  o f  w h eth er  

th e m u n icip a l co u rt d iv is io n v io la ted M o to ris ts ’ 

co n stitu tion a l  rig h ts  “can n o t  b e  tried  b eh in d  its  b ack .”  

See Wilkinson, 7 9 0 F .3 d a t 7 6 9 (in te rn a l q u o tatio n  

m ark s  o m itted ).

T h e  in ab ility  o f  M o to ris ts to  b e  acco rd ed  co m p lete  

re lie f in th e m u n icip a l co u rt d iv is io n ’s ab sen ce is  

p articu larly ap p aren t in lig h t o f th e ir requ ested  

in ju n c tiv e  re lie f. M o to ris ts  seek  a  d ec la ra to ry  ju d g m en t  

th a t F erg u so n  v io la tes  th e ir  rig h ts  th ro u g h  th e  ab o v e  

ju d ic ia l an d q u asi-jud ic ia l ac tio n s , a lo n g w ith an  

in ju n c tio n  b arring  th e  C ity  fro m  tak in g  su ch  ac tio n s  in  

th e fu tu re w ith o u t tak in g in to co n sid e ra tio n th e ir  

s ta tu s as in d ig en ts . (1 J .A . a t 3 1 9 -3 2 3 ). B u t th e  o n ly  

en tity  w ith  th e  leg a l au th ority  to  ch an g e  th ese  ac tio n s  

is th e m u n icip a l co u rt d iv is io n , n o t F erg u so n as a  

m u n icip a l co rp o ra tio n . C o n seq u en tly , th e m u n ic ip a l  

d iv isio n  is  a  req u ired  p arty  to  th is  law su it  if  M o to ris ts  

are  to  o b ta in  th e  in ju n c tiv e  re lie f  th ey  d esire .

T he  E lev en th  C ircu it h e ld  as  m u ch  in  Focus on the 

Family u. Pinellas Suncoast Transit Auth., 3 4 4 F .3 d  

1 2 6 3 (1 1 th C ir. 2 0 0 3 ). T h ere , th e p la in tiffs so u g h t  

in ju n c tiv e re lie f d irec ting th a t a p articu la r  

ad v ertisem en t b e ru n  in  a  g ro u p  o f  b u s sh e lters , b u t  

th e  fo rm ally -n am ed  d efen d an t h ad  n o  leg a l au th ority  

to  p u t u p  th e  ad v ertisem en t in  q u estio n . Id. a t 1 2 7 9 -  

1 2 8 0 . T h e  co u rt co n c lud ed  th a t  th e  p la in tiffs  co u ld  n o t  

b e  acco rd ed  co m p le te  re lie f  w itho u t  th e  ab sen t  p riv a te  

co m p an y  b e in g  a  d efen d an t, an d  co n seq u en tly  o rd ered  

it  jo in ed  to  th e  law su it. Id. a t 1 2 8 0 . L ik ew ise , s in ce  th e
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m u n ic ip a l co u rt d iv is io n  a lo ne  h as  th e  leg a l au th ority  

o v er th e ju d icia l an d  q u asi-ju d ic ia l ac tio n s a t issu e ,  

M o to ris ts can n o t b e acco rd ed  co m p le te re lie f in th e  

ab sen ce  o f  th a t en tity , it a  requ ired  p arty  u n d er R u le

1 9 (a)(1 )(A ).HGFEDCBA

B . P r o c e e d in g w ith th is l i t ig a t io n in th e  

m u n ic ip a l c o u r t d iv is io n ’s a b s e n c e w il l  

im p l ic a te  i t s in te r e s t in  c o n tr o l l in g  i t s  o w n  

ju d ic ia l a n d q u a s i- ju d ic ia l a c t io n s a n d  

d e c is io n s . (R u le  1 9 (a ) ( l ) (B ) ( i) ) .

A n u n n am ed p arty ’s jo in d er is a lso req u ired if  

d isp o sin g  o f  th e  litig a tio n  in  its  ab sen ce  m ay  im p lica te  

its c la im ed  in te res ts in  th e su b jec t o f th e litig a tio n . 

R u le  1 9 (a )(l)(B )(i). P resu m ab ly , ev en  M o to ris ts  w o u ld  

co n ced e th a t th e m u n ic ip a l co u rt d iv is io n h as an  

in te res t  th e  su b ject  g iv in g  rise  to  th is  law su it. A fte r  a ll,

' th e ir  co m p la in t  is  cen tered  en tire ly  aro u nd  th e  su b jec t  

o f  th a t  en tity ’s  ju d ic ia l  an d  q u asi-ju d ic ia l  ac tio n s  —  th a t  

is , th e  issu an ce  o f  arres t  w arran ts  fo r  fa ilu re  to  ap p ear  

a t co u rt p ro ceed in g s, th e a lleg ed re fu sa l to ap p o in t  

co u n se l, th e se ttin g o r rev o k in g o f b o n d s o n arrest  

w arran ts , th e im p ositio n o f fin es o n o rd in ance  

v io la tio n s , an d  th e  se ttin g  o f p ay m en t p lan s o n  su ch  

fin es. T h e  m u n icip a l co u rt d iv is ion  isn ’t  m ere ly  v ested  

u n d er M isso u ri law  w ith  an  in te res t in  th e  su b ject o f  

th is  law su it —  th a t co u rt d iv is io n  is  th e  su b jec t o f  th is  

law su it.

T h is C o u rt h e ld  as m u ch  in  Wilkinson. T h ere , tw o  

N ativ e A m erican s h ad  in te res ts in  lan d s a llo tted  to  

th em  b y  th e  U n ited  S tates. Wilkinson, 7 9 0  F .3 d  a t  7 9 2 .  

S ev era l p riv a te  en tities  su b m itted  b id s  fo r o il an d  g as  

m in in g  rig h ts  to  th e  lan d  in  q u estio n , an d  th e  U n ited
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S ta tes  aw ard ed  th o se  rig h ts  to  th e  p riv a te  en titie s . Id. 

T h e  N ativ e  A m erican s  b ro u g h t a  c lass ac tio n  law su it  

o n ly  ag a in st th e  p riv ate en titie s , an d  n o t th e  U n ited  

S ta tes . Id. a t 7 9 2 -7 9 3 . T h ey  c la im ed  th a t th e  p riv a te  

en titie s in d u ced th e U n ited S ta tes to b reach its  

fid u c iary d u ties to N ativ e A m erican s b y illeg a lly  

aw ard ing th e g as an d  m in in g rig h ts to th e p riv ate  

en titie s . Id.

O n  ap p ea l, th is C o u rt ru led  th a t th e  d is tric t co u rt  

p ro p erly  d ism issed  th e  law su it fo r fa ilu re to  jo in  th e  

U n ited S ta tes as req u ired p arty , an d th a t b ecau se  

so v ere ig n im m un ity  b arred  su it ag a in st th e U n ited  

S ta tes , th e  litig a tio n  co u ld  n o t g o  fo rw ard . Id. It n o ted  

th a t th e  U n ited  S ta tes p la in ly  h ad  an  in teres t in  th e  

su b jec t g iv in g  rise  to  th e  litig a tio n , s in ce  th e  o n ly  w ay  

th e  p lain tiffs  co u ld  p rev a il w o u ld  b e  b y  fin d in g  th a t  th e  

U n ited  S ta tes  b reach ed  its  fid u c iary  d u ty  to  th em . Id. 

a t 7 9 6 . A d ju d ica tin g th is issu e w ith o u t its  

p artic ip a tio n , fu rth erm o re , w o u ld m ean th a t “an y  

d e term in a tio n  th a t p articu la r  lan d s  h ad  b een  illeg a lly  

titled  w o u ld  p o ten tia lly  c lo u d  th e  v a lid ity  o f m an y  o f  

th e  lan d  g ran ts  ap p rov ed  b y  th e  g o v ern m en t.”  Id. “T h e  

p o ten tia lly  fa r reach in g  effec ts  o f  an y  d ec is io n  ab sen t  

g o v ern m en tal p artic ip a tio n sh o w  h o w  d iffe ren t th e  

in te res ts  o f  th e  U n ited  S ta te  are  fro m  th o se  o f  a  ty p ica l  

th ird  p arty  w h ich  c la im s  n o  in teres t  b ey o n d  co n testin g  

a lleg a tio n s  ab o u t its o w n  im p ro p er co n d u c t.” Id. T h is  

issu e ab o u t th e  U n ited  S tates ’ liab ility  co u ld  n o t “b e  

tried  b eh in d  its b ack .” Id. (in te rn a l q u o ta tio n m ark  

o m itted ).

T h e  p o sitio n  o f  th e  m u n ic ip a l co u rt  d iv is io n  h ere  is  

n o d iffe ren t th an th a t o f th e U n ited S ta tes in
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Wilkinson. M o to rists  a lleg e  th a t F erg u so n  co n tro ls  th e  

m u n icip a l co u rt d iv isio n an d p ressu red it to tak e  

u n co n stitu tion a l  ju d ic ia l  an d  q u asi-ju d ic ia l  ac tio n s ,  ju s t  

as th e p la in tiffs in Wilkinson a lleg ed th e p riv a te  

en titie s in d u ced th e U n ited S ta tes to tak e illega l  

ac tio n s  an d  b reach  its  fid u cia ry  d u ty  to  th em . W ith o u t  

th e  p artic ip a tio n  o f  th e  m u n ic ip a l co u rt d iv isio n , an y  

d e te rm in a tio n th a t th a t en tity ’s ju d ic ia l o r q u asi­

ju d ic ia l ac tion s w ere  illega l w ill c lo u d  th e  v a lid ity  o f  

h o w  it ad ju d ica tes  an d  ru les  in  th e  cases  o n  its  d o ck et.  

Ju st  as  th e  p la in tiffs  in  Wilkinson co u ld  n o t  litig a te  th e  

liab ility  o f  th e  U n ited  S ta tes  b eh in d  its  b ack  b y  n am in g  

th e p riv ate en titie s as th e so le d efen d an ts , so to o  

M o to ris ts  can n o t litig a te  th e  liab ility  o f  th e  m u n ic ip a l  

co u rt  d iv is io n  b eh in d  its  b ack  b y  n am in g  th e  m u n ic ip a l  

co rp o ra tio n o f F erg u so n as th e so le d efen dan t. T h e  

m u n icip a l co u rt d iv is io n ’s in te res ts in  o v ersee in g  th e  

carry in g  o u t o f its  ju d ic ia l an d  q u asi-ju d ic ia l ac tio n s  

m ak e  it a  req u ired  p arty  in  th is  law su it.HGFEDCBA

B e c a u s e  S o v e r e ig n  Im m u n ity  B a r s  th e  

M u n ic ip a l C o u r t  D iv is io n ’s  J o in d e r ,  M o to r is t s ’

L a w su it  M u s t  b e  D ism is s e d

If  a  p arty  is  req u ired  to  b e  jo in ed  u n d er  R u le  1 9 (a),  

b u t  n ev erth eless  can n o t  b e  jo in ed , th e  co u rt m u st th en  

p ro ceed  to  R u le  1 9 (b ) to  d e te rm in e  w h eth er  th e  law su it  

n ev erth e less m ay co n tin u e “in eq u ity an d g o o d  

co n science .”  Pimentel, 5 5 3  U .S . a t  8 6 2 -8 6 3 . “A  case  m ay  

n o t p ro ceed w h en a req u ired -en tity so v ereig n  is n o t  

am en ab le  to  su it.”  Id. a t 8 6 7 . “[D jism issa l o f  th e  ac tio n  

m u st  b e  o rd ered  w h ere  th e re  is  a  p o ten tia l fo r  in ju ry  to  

th e  in te res ts  o f  th e  ab sen t so v ereig n .” Id.
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H av ing  d e te rm in ed  in Wilkinson th a t th e U n ited  

S ta tes w as a requ ired  p arty  u n d er R u le 1 9 (a ), th is  

C o u rt  w en t  o n  to  ru le  th a t  b ecau se  so v ere ig n  im m u n ity  

b arred  th e U n ited S ta tes fro m  b e in g  jo in ed , an d  its  

jo in d er  w as  req u ired  fo r  th e  law su it  to  p ro ceed , th e  su it  

h ad  to  b e  d ism issed . Wilkinson, 7 9 0  F .3 d  a t 7 9 7 -7 9 8 .  

W h at’s m o re, th is C o u rt re jec ted th e p la in tiffs ’ 

arg u m en t th a t b ecau se th e U n ited  S ta tes h ad  n ev er  

m o v ed  to  in terv en e  in  th e  law su it, th e  n o n -so v ereig n  

d efen d an ts  h ad  fa iled  to  d em o n stra te  th e  U n ited  S ta tes  

w o u ld  su ffe r an y  p re ju d ice  if  th e  litig a tio n  p ro ceed ed . 

Id. a t 7 9 9 . “T h e U n ited S ta tes en jo y s so v ere ig n  

im m u n ity  fo r ap p e llan ts ’ c laim s an d  can  d ec id e  itse lf  

w h en  an d  w h ere  it w an ts  to  in terv en e .” Id.

In  a  sen ten ce  th a t  co u ld  b e  ap p lied  a lm o st  v erb a tim  

to  M o to ris ts ’ law su it,  th is  C o u rt  co n c lu d ed  in  Wilkinson 

th a t, g iv en th e U n ited S ta tes ’ so v ereig n im m u n ity ,  

g ro u n d s fo r d ism issal u n d er R u le 1 9 (b ) w ere  

“p a rticu larly  s tro n g  h ere , w h ere  th e  w ro n g fu l co n d u c t  

th e  [p riv a te  en titie s] are  a lleg ed  to  h av e  co m m itted  w as  

in d u cin g  th e  U n ited  S ta tes  to  b reach  its  fid u c ia ry  d u ty  

to en su re th a t a ll leases are in th e In d ian s ’ b est  

in teres t; a ll liab ility is th e re fo re co n tin gen t u p o n  

ev a lu a tio n  o f  th e  ac tio n s  o f  th e  U n ited  S ta tes .” See id. 

a t 7 9 8 .

O n e co u ld easily  rew rite th is h o ld in g to say  th e  

fo llo w in g fo r th is law su it: g iv en th e so v ere ig n  

im m u n ity  o f th e m u n ic ip a l co u rt d iv isio n , d ism issal  

u n d er  R u le  1 9 (b )  “is  p articu la rly  s tro n g  h ere ,  w here  th e  

w ro n g fu l co n d u c t th a t F erg u so n as a m u n ic ip a l  

co rp o ra tio n  is  a lleg ed  to  h av e  co m m itted  w as  in d u c in g  

th e m u n ic ip a l co u rt d iv is io n to v io la te M o to ris ts ’
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co n stitu tio n a l rig h ts b y issu in g arres t w arran ts fo r  

fa ilin g  to  ap p ear  a t  co u rt h earin g s , re fu sin g  to  ap p o in t  

th em  co u n se l, im p o sin g ex cessiv e fin es o r b o n d s o n  

th em , an d  ja ilin g  th em  fo r  fa ilin g  to  p ay  su ch  b o n d s  o r  

fin es; a ll liab ility is th e re fo re co n tin gen t u p o n an  

ev a lu a tio n o f th e ac tion s o f th e m u n ic ip a l co u rt  

d iv is io n .”

O p p o sing co u n se l m ig h t a ttem p t to arg u e th a t  

d ism issal is n o t m an d a ted b ecau se , fo llo w in g a  

su g g estio n  m ad e  in  Webb v. Maplewood, an y  so v ereig n  

p arty  co u ld  o b ject to a th ird  p arty  su b p o en a o n  th e  

g ro u n d  o f so v ere ig n  im m u n ity , an d  th e  d is tric t co u rt  

co u ld “ad d ress in th e firs t in s tance w h eth er th e  

su b p o en a can  b e q u ash ed  o n th a t g ro u n d .” Webb u. 

Maplewood, 8 8 9  F .3 d  4 8 3 , 4 8 8  (8 th  C ir. 2 0 1 8 ). B u t  th is  

C o u rt’s o w n  p reced en t p la in ly  d em o n stra tes th a t an y  

su ch o b jec tio n w o u ld  b e fu tile , as it h as ru led  th a t  

“[tjh ere  is  s im p ly  n o  au th o rity  fo r  th e  p o sitio n  th a t  th e  

E lev en th  A m en d m en t sh ie ld s  g o v ern m en t en tities [as  

th ird  p artie s] fro m  d isco v ery  in  fed era l co u rt.” In re 

Missouri DNR, 1 0 5  F .3 d  4 3 4 , 4 3 6  (8 th  C ir. 1 9 9 7 ) (c itin g  

Alltel Comn., LLC v. DeJordy, 6 7 5  F .3 d 1 1 0 0 , 1 1 0 4 -  

1 1 0 5  (8 th  C ir. 2 0 1 2 ).

In d eed , Dejordy — th e v ery case Webb c ited in  

su p p o rt o f  its su g g estio n  th a t th e  d is tric t co u rt co u ld  

d ec id e o n rem an d w h eth er to su sta in a so v ereig n  

im m u n ity o b jec tio n to a th ird p arty su b p o en a -  

su p p o rts  th is  co n c lu sio n . In  DeJordy, th is C o u rt  ru led  

th a t  th e  trib e ’s  o b jec tio n  sh o u ld  h av e  b een  su sta in ed  o n  

so v ere ig n  im m u n ity  g rou n d s, b u t o n ly  b ecau se  “trib a l  

im m u n ity  is  n o t  co n g ru en t  w ith  th a t  w h ich  th e  F ed era l  

G o v ernm en t, o r  th e  S tates , en joy .”  Dejordy, 6 7 5  F .3 d  a t
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1 1 0 4 (in tern al q u o ta tio n m ark s o m itted ). It th en  

co n c lu d ed  th a t Missouri DNR w as n o t co n tro lling  in  

th e  co n tex t o f  triba l so v ereig n  im m u nity , as  o p p o sed  to  

a s ta te ’s asse rtion  o f so v ereig n  im m u n ity . See id. a t  

1 1 0 4 . In  lig h t o f th ese  h o ld in g s, it is d ifficu lt to  see  

h o w  th e  d is tric t co u rt, o n  rem an d , w o u ld  b e  w illin g  to  

su sta in  an y  so v ereig n  im m u n ity  o b jec tio n  to a th ird  

p arty  su b p o en a  issu ed  to  th e  m u n icip a l co u rt d iv is io n .

T h ere is n o q u estion th a t th e m u n ic ip a l co u rt  

d iv is io n is a requ ired  p arty  u n d er R u le 1 9 (a ). B u t,  

b ecau se  it is  en titled  to  so v ere ig n  im m u nity , it can n o t  

b e  jo in ed , m an d a tin g  d ism issa l o f  th is  case  u n d er  R u le  

1 9 (b ).2

2 A  s tro n g  a rg u m en t can  b e  m ad e  th a t a  d is tric t co u rt’s  d en ia l o f  a  

R u le 1 9 m o tion  to  d ism iss fo r fa ilu re to  jo in  a req u ired , ab sen t 

p a rty  en titled  to  so v ereig n  im m u n ity  sa tisfie s th e  co lla te ral o rd e r 

d o c trin e ’s  th ree-p art te st fo r an  in te rlo cu to ry  ap p ea l. See Sanford 

v. Maid-Rite Corporation, 8 1 6  F .3 d  5 4 6 , 5 4 9  (8 th  C ir. 2 0 1 6 ) (ru lin g  

th a t to b e e lig ib le fo r an in te rlo cu to ry ap p ea l an o rd er m u st 

“ [1 ] co n c lu siv e ly  d e te rm in e th e d isp u ted q u estio n , [2 ] reso lv e an  

im p ortan t issu e  co m p le tely  sep ara te  fro m  th e  m erits  o f  an  ac tio n , 

an d [3 ] b e effec tiv e ly u n rev iew ab le o n ap p ea l fro m  a fin a l 

ju d g m en t.”) (in te rn a l q u o tation  m ark s o m itted ).

T h is is so  b ecau se (1 ) th e  d en ia l o f a  m o tio n  to  d ism iss u n d er 

R u le 1 9  co n c lu siv e ly  d e te rm in es  w h e th er th e  law su it can  p ro ceed  

in th e ab sen ce o f th e n o n -jo in ed p arty ; (2 ) w h e th er R u le 1 9  

m an d a tes d ism issa l is  a  p ro ced u ral issu e  sep ara te  fro m  a  law su it’s  

m erits , Pimentel, 5 5 3 U .S . a t 8 6 2 ; an d (3 ) Pimentel h e ld th a t 

m ere ly  a llo w in g th a t case to  p ro ceed  o n  th e m erits v io la ted th e  

ab sen t p a rtie s ’ so v ereig n  im m u n ity  an d  in te res ts, see id. a t 8 6 7  

(“ [T h e lo w er co u rt’s] d ecis io n  to  proceed in  th e ab sen ce o f th e  

[so v ere ig n  en titie s] ig n ored  th e  su b stan tia l p re ju d ice  th o se  en tities  

w o u ld  lik ely  in cu r.”) (E m p h asis ad d ed ).
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C o n c lu sio n

A cco rd in g ly , in th e ev en t th is C o u rt re jec ts  

F erg u so n ’s  p rim ary  arg u m en ts  in  its  b rie fin g  ab o u t  th e  

m u n icip a l co u rt d iv is ion b e in g th e rea l p arty in  

in te res t, F erg u so n  m o v es  th a t th is C o u rt rem an d  th is  

m atte r to  th e d is tric t co u rt w ith  in s tru c tio n s th a t it  

d ism iss  fo r fa ilu re  to  jo in  a  requ ired  p arty  u n d er R u le  

1 9  o r, a t  th e  v ery  leas t, d irec t  th e  d is tric t cou rt  to  o rd er  

b riefin g  o n  th is m atte r an d  d isp o se  o f  it p rio r to  th is  

litig a tio n  p ro ceed in g  an y  fu rth er.

R esp ectfu lly  su b m itted ,

Br in k e r  &  Do y e n , L L P i

/s/ John M. Reeves

JO H N  M . R E E V E S  

3 4  N o rth  M eram ec  —  5 th F lo o r  

S t. L o u is , M O  6 3 1 0 5  
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A P P E N D IX  J

U N IT E D  S T A T E S  C O U R T  O F  A P P E A L S  

F O R  T H E  E IG H T H  C IR C U IT

N o : 1 8 -1 4 7 2

[F i le d  A u g u s t  8 , 2 0 1 8 ]

K eilee  F an t, in d iv id ua lly  an d )  

o n  b eh a lf  o f  a ll o th ers s im ila rly )  

s itu a ted , e t a l. )

)

A p p ellees )

)

)v .

)

C ity  o f  F erg u so n , M isso u ri )

)

A p p ellan t )

A p p ea l fro m  U .S . D istric t C o u rt  fo r th e  E aste rn  

D istric t o f  M isso u ri - S t. L o u is  

(4 :1 5 -cv -0 0 2 5 3 -A G F )

O R D E R

T h e C ity ’s C o n d itio n a l M o tio n  to  R em an d  w ill b e  

tak en  w ith  th e  case  fo r  co n sid e ra tio n  b y  th e  p an e l afte r  

o ra l arg u m en t.

A u g u st 0 8 , 2 0 1 8
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