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MEMORANDUM IN SUPPORT OF 
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT 

In this lawsuit, Plaintiff has provided the Court with copious amounts of material evidence reinforcing her claims 

against the Election Assistance Commission (EAC), and their failure to accredit the testing laboratories to the 

congressionally passed 2002 Help America Vote Act (HAVA) and state statuary laws, 

In this Motion for Partial Summary Judgment, Plaintiff seeks a declaration from the Court that a central aspect of 

the EAC’s accreditation and certification process is unlawful, and a permanent ruling from the Court against the 

use of electronic voting systems tested and certified by an unaccredited laboratory. 

The Help America Vote Act (HAVA) of 2002 requires that all voting systems be tested and certified by an 
“accredited laboratory." The Election Assistance Commission (EAC) is responsible for accrediting such 

laboratories. If non-federal entities that conduct Independent Verification and Validation (IV&V) have not 

received EAC accreditation, it is a fatlure of the state to uphold federally regulated standards. 

NTIS 

A. STATUTORY VIOLATIONS (FEDERAL) 

2002 Help America Vote Act (HAVA) 52 U.S.C. Title Il Subtitle A, Pt.1 § 20922 (2) DUTIES. “The 

Commission shall serve as a national clearinghouse and resource for the compilation of information and review of 

procedures with respect to the administration of Federal elections by— (2) carrying out the duties described in 

subtitle B (relating to the testing, certification, decertification, and recertification of voting system hardware and 

software );" 

52 U.S.C, Title I Subtitle B, § 20971 (a)(1) - (a) CERTIFICATION AND TESTING, — (1) IN GENERAL, 
— “The Commission shall provide for the testing, certification, decertification, and recertification of voting 

system hardware and software by accredited laboratorics.” 

52 U.S.C, Title Il Subtitle B, § 20971 (b)(2)(A) - (2) APPROVAL BY COMMISSION, (A) IN 
GENERAL.— “The Commission shall vote on the accreditation of any laboratory under this section, taking into 

consideration the list submitted under paragraph (1), and no laboratory may be accredited for purposes of this 

section unless its accreditation is approved by a vote of the Commission.” 

52 U.S.C. § 20926 DISSEMINATION OF INFORMATION - “... the Commission shall, on an ongoing basis, 
disseminate to the public (through the Internet, published reports, and such other methods as the Commission 

considers appropriate) in 4 manner that is consistent with the requirements of chapter 19 of title 44, U.S.C., 

information on the activities carried out under this Act.” (Pub. L. 107-252, title I, $206, Oct. 29, 2002, 116 Stat. 

1677.) 

§ U.S.C. § 553 (2012) Rule Making (b) “General notice of proposed rulemaking shall be published in the Federal 

Register.” 

5 U.S.C. § 552 (a)(1) (C)(D)(E) “Public information; agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows: (1) Each agency shall separately state 

and currently publish in the Federal Register for the guidance of the public— (C) rules of procedure, descriptions 

of forms available or the places at which forms may be obtained, and instructions as to the scope and contents of 
all papers, reports, or examinations; (D) substantive rules of general applicability adopted as authorized by law, 

4
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and statements of general policy or interpretations of general applicability formulated and adopted by the agency; 

and (E) each amendment, revision, or repeal of the foregoing.” 

B. STATUTORY VIOLATIONS (STATE) 

MO HB 511 (2003) “The Secretary of State is responsible for overseeing state compliance with HAVA” 

Missouri Title IX RSMo § 115.225 2 (10) “No electronic voting system shall be approved unless it: (10) “Has 
been tested and is certified by an independent authority that meets the voting system standards developed by the 

Federal Election Commission or its successor agency...” 

C, POLICY VIOLATIONS (VSTL MANUAL) 

EAC Voting System Test Laboratory Program Manual (VSTL) ver. 2.0 Section 3 Accreditation Process (OMB 

Control #3265-0018), 

3.6.1, “Certificate of Accreditation. A Certificate of Accreditation shall be issued to each laboratory accredited by 

vote of the Commissioners. The certificate shall be signed by the Chair of the Commission™ 

3.6.1.3. “The cffective date of the certification, which shall not exceed a period of two (2) years; 

3.6.2. “Post Information on Web Site. The Program Director shall make information pertaining to each accredited 

laboratory available to the public on EAC’s Web site.” 

3.7. “Effect of Accreditation. Receipt of an EAC Accreditation indicates that a laboratory has met the applicable 

technical, procedural, management and staffing requirements and may serve as a Voting System Test Laboratory 

(VSTL) under EAC’s Testing and Certification Program.” 

3.8. “Expiration and Renewal of Accreditation. A grant of accreditation is valid for a period not to exceed two 

years. VSTL’s accreditation expires on the date annotated on the Certificate of Accreditation.” 

Summary judgment is appropriate if “there is no genuine issue as to any material fact and . . . the moving party is 
entitled to a judgment as a matter of law.” Fed. R. Civ. P. 56(c); see also, e.g., Celotex Corp, v, Catrett, 477 U.S. 

317, 322 (1986); Anderson v. 9 Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Sigley v. City of Parma Heights, 
__ F.3d, 2006 WL 305524 (6th Cir. Feb. 10, 2006) (slip copy).
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Plaintiff has provided the Court with evidence that NTS has tested and certified the electronic voting systems 

currently being used in nearly 50 Missouri counties. 
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  (Attachment 1) 

  

_—-- 

NTS Huntsville laboratory used in the State of Missouri tested our electronic voting systems used during the 

November 3, 2020, General Election and, every subsequent election thereafter, has not complied with the laws 

and requirements of the congressionally passed 2002 HAVA ACT, MO HB 511 (2003).
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NTS Huntsville Laboratory (referred to hereafter as NTS) tested electronic voting systems widely used in 

Missouri and nationwide for the November 3, 2020, General Election, and subsequent elections thereafter. 

On March 5, 2014, NTS notified the EAC of its acquisition of Wyle Laboratorics Inc., a previously accredited 
VSTL. Wyle’s Certificate of Accreditation was valid from 05/04/2010 through 04/27/2012 and had expired at the 

time of NTS‘s acquisition of Wyle. NTS Huntsville never received a legal accreditation from the EAC, nor is 

there a Certificate of Accreditation available on the EAC website as directed by HAVA. 

The EAC admits to not having an NTS accreditation in a request made to the EAC under the Freedom of 

Information Act No.22-00066 on June 30, 2022, for NTS Huntsville Certificate of Accreditation. The response 

from the EAC states: “The EAC does not have records responsive to your request.” (ECF 23, Exhibit 3) 

Sixty-Six (66) Missouri counties used Unisyn OpenElect software 1.3 in the November 3, 2020, election. Fifty 

(50) Missouri counties have continued the use of this software to this day. This software was updated and tested 
in January 2015 by NTS Huntsville using 2005 VVSG 1.0 standards. See NTS Test Report No. PRO30407-0210. 

(ECF 23, pg. 24 ID 549) 

Without EAC accreditation, a laboratory has no authority to perform testing on the electronic voting machine 
systems. This is a direct violation of the Election Assistance Commission’s own policy mandates, and the 

congressionally passed 2002 HAVA ACT. 

In response to a Sunshine records request for laboratory accreditation of clectronic voting machines in these sixty- 

six Missouri counties, the Secretary of State’s office produced the expired Certificate of Accreditation for Wyle 

Laboratories Inc. from 2010 in a ‘Share file link” dated June 3, 2021. (Attachment 2) 

All the VSTL's in the State of Missouri that are used to test electronic voting systems, in use since 2017, did not, 

and STILL do not, comply with the laws and requirements of the congressionally passed HAVA ACT 2002 
codified into Missouri law HB511 (2003) in respect to the certificate of accreditations. 

A. STATUTORY VIOLATIONS (FEDERAL) 

52 U.S.C. §§ 20922 - 20971 Voting and Elections 

§2 U.S.C, § 20926 Dissemination of information 

B. STATUTORY VIOLATIONS (STATE) 

RSMo § 115.225 2 (10). “No electronic voting system shall be approved unless it: Has been tested and is 

certified by an independent authority that meets the voting system standards developed by the Federal Election 

Commission or its successor agency. ...” 

C, POLICY VIOLATIONS (VSTL MANUAL) ver, 2.0 

(Voting System Test Laboratory Program Manual) 

3.6.1. Certificate of Accreditation: “A Certificate of Accreditation shall be issued to cach laboratory by vote of the 

Commissioners, The certificate shall be signed by the CHAIR of the Commission and state:” 

3.6.1.3. The effective date of the certification, which shall not exceed a period of two (2) years,” (emphasis 

added)
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3.6.1, Certificate of Accreditation, A Certificate of Accreditation shall be issued to each laboratory accredited by 

vote of the Commissioners, The certificate shall be signed by the Chair of the Commission and state: 

3.6.1.1. The name of the VSTL; 

3.6.1.2. The scope of accreditation, by stating the Federal standard or standards to which the VSTL is competent 

to test; 

3.6.1.3. The effective date of the certification, which shall not exceed a period of two (2) years; and 

3.6.1.4, The technical standards to which the laboratory was accredited, 

(In Exhibit 1-7, number 1 and 2 above) the EAC issued in 2009 and 2010 for Wyle Laboratory and SysTest 

(SysTest changed their name to SLI Compliance 1/2016) were exactly per the letter of law. Each certificate had a 

two-year renewal date and cach of them was signed by the proper signing authority, the Commission Chairman. 

Wyle did not renew their accreditation after 2012 and were acquired by NTS Huntsville in 2014. The EAC admits 

to not having an NTS Huntsville laboratory accreditation in a request made to the EAC under the Freedom of 
Information Act No.22-00066 (ECF 23, Exhibit 3) on June 30, 2022, for NTS Huntsville Certificate of 

Accreditation. The response from the EAC states: “The EAC does not have records responsive to your request.” 

It wasn’t unti! 2018 that the laboratory certifications started to deviate. The changes shown above in (Exhibit 1-7, 

number 4), for SLI Compliance, are pertinent to the legality of the certificate itself. This is in direct conflict with 
the EACs own policies. This accreditation was dated for three (3) years. It shows it was issued in 2018, and 

effective through 2021. This significant departure from prior strict adherence to their administrative policy (two- 
year expiry of accreditation) was not covered by any press release, memo or opinion posted to their website or the 
Federal Register prior to the November 2020 election. Plaintiff also could not find any documented notice and 

comment process for this change to a 3-year expiry, like the original implementation of the 2-year expiry policy. 

Another change that was made was the signature, which was not signed by the Chairman of the Commission, but 

the Executive Director. It is important to note none of the VSTL manual requirements have changed. Sec. 3.6.1.3 

still states, “The effective date of the certification, which shall not exceed a period of two (2) years; and Sec. 

3.6.1, still states, “A Certificate of Accreditation shall be issued to each laboratory accredited by vote of the 

Commissioners, The certificate shall be signed by the Chair of the Commission.” However, it somehow became 

acceptable to bypass the commission all together, much less meet their own requirements of the Chairman signing 

specifically. 

Additionally, the rules in the manual that clearly define expiration as every two years, and the Chairman as the 

only signing authority, has becn published on August 25, 2008, in the Federal Register and underwent the public 

notice and comment process. After the 2020 election, when it surfaced that VSTL accreditation’s had expired - 

the EAC issued opinions and memos about the VSTL accreditations being just fine (nothing to sec here, move 
along) and according to the Chevron deference doctrine, the court needs to give higher priority to the manual, 
over the later issued opinions and memos which did not undergo any notice and comment process and has no 

force of law. The EAC purported to change the rules and delete the expiration concept via issuance of “Notice of 
Clarification NOC 21-01", (ECF 23, Exhibit 11). 

The Notice of Clarification NOC 21-01 is unsatisfactory under the law to suffice as a rule change. However, the 

EAC continues to use it to manufacture justifiable reasoning for not renewing a VSTLs accreditation and 

essentially removing them from public accountability. 

10
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This clarification, made by the EAC, boldly replaces pertinent aspects of the rules regarding VSTLs. These are 

not a de minimis change. This “edit” as well as any changes this agency makes, must go through the proper 

oversight required by law. 

5 U.S.C, § 553 (2012) Rule Making (b) “General notice of proposed rulemaking shall be published in the Federal 

Register...” 

(b) “General notice of proposed rulemaking shall be published in the Fedcral Register, unless persons subject 
thereto are named and either personally served or otherwise have actual notice thereof in accordance with law, 

The notice shall include— 

(1) a statement of the time, place, and nature of public rule making proceedings; 

(2) reference to the legal authority under which the rule is proposed; and 

(3) cither the terms or substance of the proposed rule or a description of the subjects and issues involved. 

Except when notice or hearing is required by statute, this subsection docs not apply—" 

(A) to interpretative rules, general statements of policy, or rules of agency organization, procedure, or practice,” 

NOC 21-01 was not a clarification or an interpretation of a current rule. By the EAC’s own words, it’s a 
replacement. They change the foundation of the expiration rule and replace it with “reassessment” and insert the 

revocation excuse that Congress intended to be regarding a NIST recommendation, as it very specifically states in 

HAVA 2002. 52 U.S.C. Title I, Subtitle B, § 20971 (c) 

(c) CONTINUING REVIEW BY NATIONAL INSTITUTE OF STANDARDS 
AND TECHNOLOGY.— 

(1) IN GENERAL.—In cooperation with the Commission and 
in consultation with the Standards Board and the Board of 
Advisors, the Director of the National Institute of Standards 
and Technology shall monitor and review, on an ongoing basis, 
the aimee of the laboratories accredited by the Commis- 
sion under this section, and shall make such recommendations 
to the Commission as it considers appropriate with res 
to the continuing accreditation of such laboratories, icaetine 
recommendations to revoke the accreditation of any such labora- 
tory. 

(2) APPROVAL BY COMMISSION REQUIRED FOR REVOCATION, — 

The accreditation of a laboratory for purposes of this section 
may not be revoked unless the revocation is approved by a 
vote of the Commission. 
(d) TRANSITION.—Until such time as the Commission provides 

for the testing, certification, decertification, and recertification of 
voting system hardware and software Sean cn laboratories 
under this section, the accreditation of la tories and the proce- 
dure for the testing, certification, decertification, and recertification 
of voting system hardware and software used as of the date of 
the enactment of this Act shall remain in effect. 

This was not rendered under any formal process, in fact, there has not been an official publication on the Federal 
Register for a Voting System Test Laboratory Program Manual since the original version posted in 2008. 

5 U.S.C, § 552 (a)(1) (C)\(D)(E) “Public information; agency rules, opinions, orders, records, and proceedings 

(a) Each agency shall make available to the public information as follows: 

11
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(1) Each agency shall separately state and currently publish in the Federal Register for the guidance of the 

public; 

(C) rules of procedure, descriptions of forms available or the places at which forms may be obtained, and 
instructions as to the scope and contents of all papers, reports, or examinations; 

(D) substantive rules of general applicability adopted as authorized by law, and statements of gencral policy or 
interpretations of general applicability formulated and adopted by the agency; and 

(E) each amendment, revision, or repeal of the foregoing.” 

The EAC website states the current Voting System Testing Laboratory Manual is version 3.0. Yet, the Federal 

Register reflects no official postings citing notice for public comment or the adoption of version 2.0 or 3.0. 

The Federal Register reflects on November 30, 2010, a sixty (60) day “Notice” for comment period for VSTL 

Policy Manual! 2.0 and again on April 16, 2013, a sixty, (60) day “Notice” for a comment period for VSTL Policy 
Manual 2,0 and again posted in the Federal Register on April 14, 2015, two separate “Notice for thirty, (30) day 

comment period”, but no further postings in the Federal Register reflect the adoption of VSTL ver. 2.0 or 3.0. 

EAC Policy Manuals: 

Fed. Reg. VSTL 2.0, 60 day comment Notice Nov, 30, 2010: 

hi : gov! uments/2010/ Lh 30/2010-30101/ ‘procedural-manual-for-the-clection- 

    

Fed. Reg. VSTL 2.0, 30 day comment Notice April 14, 2015: 

PE 2 2R RET SN RR GREED N E 0108562 oting-system-test-laboratory-program-   

  

In 2021, (Exhibit 1-7, numbers 5, 6 and 7 above) The “Effective Through” date was removed altogether from 

the accreditation certificates. Then, after the public became aware of this massive discrepancy, and under “color 

of law,” the EAC began adding 52 U.S.C. § 20971 (c) (2), to the accreditation certificates to obfuscate these 

discrepancies. Stating that “an accreditation remains effective until revoked by a vote of the Commissioners 
pursuant to $2 U.S.C. § 20971 (c) (2)”. This is referring to a revocation process. First, one cannot “revoke” 

something that is expired, or not legal to begin with. It must be a valid certificate to revoke. 52 U.S. Code § 

2097 1(c2) is not applicable to VSTL ver. 2.0 Manual 3.6.1.3 and the effective date of the accreditation 
EXCEEDED the period of two (2) years, Further, as Plaintiff has previously shown, in HAVA, 52 U.S.C, § 

20971 (c) (2) is for the express purpose of requiring a vote be taken by the Commission to REVOKE a NIST 

recommendation. It is not (to be twisted into an authoritarian use of the law to violate the law as well as their own 

policies.) Nor is it to be used to continue re-dating accreditation certifications as many times as they would like or 

12
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avoid reviewing applications for renewal, Words matter. There is a difference between “revoked” and “expired” 

accreditation. (Expiration of the laboratory accreditations occurred far before the EAC invoked 52 U.S.C § 20971 

(c)(2).) 

Consider a driver's license. It has a definite expiration date. Separate from that expiration date, it can also be 

revoked. A revocation, however, is a separate action from the renewal of any license. 

Another example is Probation Revocation: 

18 U.S. Code § 3565 

(a) “Continuation or Revocation. —If the defendant violates a condition of probation at any time prior to the 
expiration or termination of the term of probation, the court may; 

(1) continue him on probation, with or without extending the term or modifying or enlarging the conditions; or 

(2) revoke the sentence of probation and resentence the defendant under subchapter A.” 

In this probation situation, for a revocation to be possible, “it must occur any time prior to the expiration.” 

In a revocation situation, there's a valid agreement between the parties, or license of sorts issued to the lab and the 

lab was found to have violated the agreement or license and thus, the issuer can revoke it prior to expiry. 

In an expiration situation, there's a valid agreement between the parties, or a license of sorts that has an automatic 

termination or cessation date. Expiration automatically ends the relationship after a certain date, but revocation 

would happen before any expiration date, normally duc to some kind of violation. 

“Words do have a limited range of meaning, and no interpretation that goes beyond that range is permissible.” 

Antonin Scalia, From 1995 speech at Stanford Univ ersity f     

Although the EAC claims the laboratories have received accreditation and provided certificates, the latest 

certificate of accreditation for SLI Compliance is once again not signed by the CHAIR of the Commission per 

EAC policy. 

13
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United Election CommissionAntistanceStates

Certificate of Accreditation

ComplianceSLI

Division International,Gamingof LLCLaboratories

ColoradoRidge,Wheat

ElectionU.S. for ofrecognized theby the Commission dueAssistanceis systems amore very
WSG 2.021 forthSystems EAC1.4.GuislelinesHave under thedi the inenteria set

LaboratoryCertificationPating andProgram SLIand Program.Noting AccreditationSystem

byhaving completed Nationalincompleallyrecognized ribeCompliance are" at
Voluntary ISOTECLaboratory ofProgram conformancedecreditation for the requirementsto

17825 Handbooks 150-22.150and the NIST andforth -criterie 347

Pottins KMuthig

MarkA.
13/11/20Date

handOriginal 204389&

livites CommissionDirectorExecutive U.S. Idivise --
E.40 parment

CodeEAC 0700Lab

Compliance, DirectorExecutive EAC,certificate Robbins,SLI Interim isofthe forabove MarkOn whoseA.

electronically inserted Muthig,by Director (10)Communications,signature afterdaysK theand tenwasappears

of certificate.thedate

U.S.Director CommissionElectionMuthig CommunicationsKristen is (EAC). SheAssistancetheat manages

Chairman.relations, isSheand communications commission,media NOTNOT and thethestrategy. on

https://www.eac.gov/about/staff-directory/kristen-muthig

specific ofsimplylaw is Thisfor isaccreditationsVSTLs forThe (2)reapplyto not mattertwoevery years. a

certificate.issuing whereby both theIt byundertakenbeisrequesting actionscontractual mustprocessaor a

accreditation outlined policyVSTL EAC versioninEAC andand in VSTLsection thethe manual2 3to renew as

application lab conflictsaddition timely VSTL EACthecommunication;and ofreviewsrenewalIn2.0. to

disclosedstability,financial lablab changesinterest, underand ManualVSTLrecord Programmaintenance, any

3.4.section2.0,ver.

is2.0. thethe "subjectNoteforthlaws to"Manualin accreditationHere thatthose the EAC VSTLbyset ver.are

ofof and materials.EAC's reviewinformationreceipt and approval
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Violation of Law - Rules for VSTL Accreditation 
(VSTL Manual 2.0) 

34. Application. ee ee ee ene eee 

Whike NIST » recorrncrddetaan serves es ¢ reltethe indicetor of potermal techrucel 
competency, the EAC to eneure thet Laboratory policies ere in 
Place we panting asues Muintenarme aond ferate wel etabebty 

Ne ee eee 
in ite Certification Mrogram. To that end. applicant Laboratories are required to subet « 
Letier of A tam acceeistatam The bettew dhol te ahitowwnt ty the Testing 

On eother herd copy of on CINDWD) (3) afl 

required indarmabam and documentation (2) 4 signed letrr of agrecment. ard (7) a meme 

Certs ate of comabitions areal pra teoes 

34.1. Infermetion and Docements The eppiicant lsborstery must eubet the 

Note thet the erent aed ee srrernts ubhertifeest tele aso part od ts apd amen Dee 
eceredhation te documents will be rewewed by the LAC im order to determene whether the 

“sadmeot te! recaps of appicant Laboratory meets he program requowments identited im C haparr 2 

  

information end review — _ "hr grant «4 BAC ancerditonim is subgeet to receipt of er indormaten anad BACs 

ay o- a belwves are peotected trom 

wrheese serntew Fevtew el Lowe 

Additionally, 3.8. Expiration and Renewal of Accreditation. 

“A grant of accreditation is valid for a period not to exceed two years. A VSTLs accreditation expires on the date 

annotated on the Certificate of Accreditation. VSTLs in good standing shall renew their accreditation by 

submitting an application package to the Program Director, consistent with the procedures of Section 3.4 of this 

Chapter, no carlicr than 60 days before the accreditation expiration date and no later than 30 days before that date. 

Laboratories that timely file the renewal application package shall retain their accreditation while the review and 
processing of their application is pending. VSTLs in good standing shall also retain their accreditation should 

circumstances leave the EAC without a quorum to conduct the vote required under Section 3.5.5." 

On June 17, 2022, Plaintiff received acknowledgment from the EAC for Freedom of Information Act (22-00067) 

granting Plaintiffs request stating, “We have determined we will process your request pursuant to the Freedom of 

Information Act and EAC regulations. Please be advised that due to the coronavirus pandemic we are 
experiencing additional delays in processing Freedom of Information Act requests.” 

e Please provide any information/correspondence regarding notices given by the EAC to Missourt's 

Secretary of State (or their office) in relation to the expiration of the EAC's Certificate of Accreditation 

for the SLI Compliance laboratory and subsequent noncompliance between the dates of 01/2009- present. 

e Please provide any information/correspondence regarding notices given by the EAC to NVLAP regarding 
the expiration of the EAC’s Certificate of Accreditation for the SLI Compliance laboratory and 

subsequent noncompliance between the dates of 01/2009 - present. 

¢ Please send me the valid, legal, EAC Certification of Accreditations on file for the years 2009-2021 for 

SLI Compliance Laboratory. These must not exceed a period of two years and must only be signed by the 

Chairman of the Commission. 

On January 9, 2023, Plaintiff submitted a Freedom of Information Act request, (23-00018), to the EAC requesting 

the following; 

e The written Commissioners’ Decision in 2017, 2019, and 2021 for SLI Compliance testing laboratory 

which (1) makes a clear determination as to accreditation and (2) states the basis for the determination, as 

well as the laboratory application package. 

e The written Commissioners’ Decision in 2017, 2019, and 2021 for Pro V&V testing laboratory which (1) 

makes a clear determination as to accreditation and (2) states the basis for the determination, as well as 

the laboratory application package. 
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e The written Commissioners’ Decision in 2017 and 2019 for NTS testing laboratory which (1) makes a 

clear determination as to accreditation and (2) states the basis for the determination, as well as the 

laboratory application package. 

As of this filing, Plaintiff has not received the requested documents for either FOIA. Instead, the EAC has 

responded to my inquiry with the following: 

FOIA Status ters 6G 

et Coden Hetiver Thee dk & 
oe, Aware © 

Good sherroon, 

Thest you tor neceriy reaching cut to fhe LAC regarciag fre shebay of your warn tted MONA cequevs. Al LAC PO soquert: are pleced 

One of Dem preceseng Leaky coped ted on eee cepedbted The awe fer capribied preceving 6 cortawed ie 11 FR 6457.) These 

requests are then proceumed an a Prit<n, Srrt.cauet Gave Please oats that De ectirustes Oolow are odject to change avd ae Based of the 

current queue of (OLAs FOIA Wigetion, expedited requevts received , end FOL viefting bowel. i 

  

a222mt 

FORA 22. (C08) was renee oe bee 17, NI22 aed ibewrwledged we fety 1, 2022. There are caverthy 105 reepeeuts peeding pete te 27 

0007). Gased of your pow tor in the Gace we orci 4 coeupeted reip by Fetreary 2 

ia2u 

FORA 23 COOLS wes record oF leveey 9, 202) ond echroeteciged on heraery 14. DOTS. The reqeert bor cepedited proceneng Han obo 

Geeeed os Laweary LR 2228 There are oeverthy 100 requ peoding prew te 2)-G001KR Raced on pew poitins Pee querer we 

eutrrate weeding + complend couporie by jure 2004. j 

Again, the EAC is breaking its own policy, per the VSTL Manual. From certifications to dissemination, the EAC 

is Operating counter to the policies and standards required and outside of the scope of law. Why even have a 
manual, if the agency itself is going to conduct business in complete contradiction to what the manual states? 

3.62 Post Information on Web Site. The Program Director shall make information 

pertaining to each accredited laboratory available to the public on EAC's Web 
site. This information shall include (but is not limited toy 

3.6.2.1. NIST’s Recommendation Letter; 

3.622. The VSTL's Letter of Agreement; 

3623. The VSTL's Certification of Canditions and Practices; 

3.6.24. The Commissioner's Decision on Accreditation; and 

3.6.2.5. The Certificate of Accreditation. 

The statute of fraud limitations in Missouri is five (5) years. By withholding information and evidence that is 

required to be disseminated publicly anyway, this has the appearance of Defendants “running out the clock” and 
“cover up” with no accountability. It's irrational to think evidence as pertinent as this, that the EAC can withhold 

for TWO years, conveniently involving evidence against themselves in a federal lawsuit. 

These documents will add clarity as to whether the VSTLs did timely file their renewal application and whether 
they did “retain accreditation”, while awaiting EAC processing of the renewal. 

Not only is the effective date on the accreditation certifications important, but the signature for a laboratory's 
Certification of Accreditation is critical. As a Licensed Realtor, it is standard practice, when at a closing table, to 
ensure the buyer's new home title is correctly signed by the signing authority. No other signature is legal. This is 

Contractual law 101. 

16
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However, on each of the Certificates of Accreditation, the dates are absent as well as the absence of the Chairman 

of the Commission's signature. Mark Robbins, the Executive Director signed them. 

Coincidentally, last month, the EAC held their Technical Guidelines Development Committee meeting. Mark 
Robbins, when questioned about streamlining “processes” and bypassing the Commission on decisions, he 

vehemently stated that an Executive Director does not have a default decision absent the commissioners. That the 

commissioners are nominated by the president, they are confirmed by the Senate, and they bring with them all the 
authority that encompasses. He goes on to say, “given where we are right now though, I would never recommend 

that the Commissioners delegate, nor do | think even if | recommended, they'd accept it, that it be delegated down 
to the Executive director, with a kind of de facto veto...” 

Yet Mark Robbins, Mona Harrington and Brian Newby have done exactly that. By signing in place of the 

Chairman of the commission on the laboratory's Certificate of Accreditations, they usurp the role dedicated to the 

Chair of the Commission alone. Exceeding their authority and invalidating the certificate. 

TGDC transcript of Mark Robbins, EAC Exec. Dir. during a January 26, 2023. on-line meeting: 

  

1:39:25 “the current State of Affair is the executive director could does not have a default 

1:39:30 decision absent a uh uh a decision by the Commissioners that would require 

1:39:37 some kind of Delegation by the Commissioners but I don’t think [| would support that even if it were an option I 

1:39:44 the the Commissioners are the political appointees that run the 

1:39:49 commission they are nominated by the president they are confirmed by the Senate they bing with them the 

1:39:35 authority that that encompasses and to take them out of the 

1:40:00 out of the um decision-making process even by default would be | think a mistake it 

1:40:07 would it would perhaps help facilitate process but then 

1:40:13 um denigrate the the validity of that process so I I'd be very careful about 

1:40:18 moving in that direction so this is Judd | didn't mean to apply 

1:40:24 that I was just going through the sort of natural progression of where it misleads us and this leads us ultimately 

1:40:30 to a commission decision and uh my my concer there is that the 

1:40:35 commission has shown over the years uh an inability to come to final decisions on these kinds of 

1:40:42 questions so um I guess J love the idea I'm just I'm 

1:40:48 wormed about the workability of it given that we have four Commissioners two nominated by Republicans and two 

1:40:34 nominated by democrats and that at the end of the day they have to agree or at least three of them have to agree and 

so 

1:41:02 um I absolutely think they have a rule in the process I'm just I'm just wondering if this will actually work in 

1:41:08 progress in in process you know where we actually try to do this 

1:41:14 well 1 1 you know a shout out to my current bosses [ | think in the current 

1:41:20 with the current construct of the commission they'll be able to figure out a way to keep this stuff flowing 

1:41:26 um what comes before after us what came before us who knows 
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1:41:32 um I still think that Congress in its Infinite Wisdom created the EAC the way 

1:41:38 it is two to two requiring at least three votes to to move forward if if it 

1:41:45 leads to in the future some obstacles | 1 I think it would be up to 

1:41:51 Congress to figure that out I just given where we are right now though I | would 

1:41:57 never recommend that the Commisstoners delegate nor nor do | think even if | recommended, they'd accept it that 
that 

1:42:04 it be delegated down to the ED with a kind of de facto veto if they decide to...” 

SOVEREIGN IMMUNITY 

Federal Defendants cite in ECF 30-1 @38 “Bivens (or Bivens-typc) action cannot be prosecuted against the 

United States and its agencies because of sovereign immunity.” However, this is contrary to Executive Order 
13132 of August 4, 1999 § 1 (c¢) which defines “Agency” as any authority of the United States that is an “agency” 
under 44 U.S.C. § 3502 (1) “the term “agency” means any executive department, military department, 
Government corporation, Government controlled corporation, or other establishment in the executive branch of 

the Government (including the Executive Office of the President), or any independent regulatory agency, but 
does not include—(B) Federal Election Commission; (C) the governments of the District of Columbia and of 
the territories and possessions of the United States, and their various subdivisions; or (D) Government-owned 

contractor-operated facilities, including laboratories engaged in national defense research and production 
activitics; 

The Election Assistance Commission (EAC) is the successor entity of the Federal Election Commission, 

therefore, is NOT an agency that can claim sovereign immunity. 

52 U.S.C. § 20943 (a), (1)(4). Membership of Standards Board 

(a) Composition- (1) In general - “Subject to certification by the chair of the Federal Election Commission 

under subsection (b), the Standards Board shall be composed of 110 members as follows: 

- Role of Commission- ee the er of the members of the Election Assistance Commission, the 

  

CONCLUSION 

Precedent has been set with numerous administrative case law justifying Plaintiffs’ claims that if a government 

agency has not followed its own rules and policies, it runs the risk of having their actions invalidated once 

challenged in court. 

One of the most important principles in administrative law, the “Chevron deference” was coined after a landmark 

case, Chevron U_S_A., Inc. v. Natural Resources Defense Council, Inc., 468 U.S. 837 (1984). The Chevron 

deference is referring to the doctrine of judicial deference given to administrative actions. A “Notice of 

Clarification” (NOC 21-01) (ECF 23, Exhibit 11) regarding VSTL Accreditation Status issued by the EAC 

Program Director on July 23, 2021, does not warrant a Chevron deference. In subsequent cases, the Supreme 
Court has narrowed the scope of Chevron deference, holding that only the agency interpretations reached through 

formal proceedings with the force of law, such as adjudications, or notice-and-comment rulemaking, qualify for 

Chevron deference, while those contained in opinion letters, policy statements, agency manuals, or other formats 

do not carry the force of law are not warranted a Chevron deference. The EAC quictly publishing a Notice of 
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Clarification does not qualify as formal proceeding to alter the current agency rules/policies. Nor does it excuse 

them from upholding the established rules that have undergone those proper formal proceedings. 

Another precedent setting case, United States ex rel. Accardi v. Shaughnessy, 347 U.S. 260 (1954),{1) isa 
landmark United States Supreme Court case in administrative law which the Court held that administrative 

agencies in the Federal Government are obliged to follow their own regulations, policies and procedures.{2] 
Under the Accardi Doctrine, federal agencies which do not follow their own regulations or procedures run the risk 
of having their actions invalidated if challenged in court. 

The Accardi doctrine was later strengthened in Service v. Dulles 354 US 363 (1957) [4] and Vitarelli y. Seaton, 

359 US $35 (1959). 

Furthermore, Sinmmons v. Block, states that “A court must “overturn agency actions which do not scrupulously 

follow the regulations and procedures promulgated by the agency itself.” 782 F.2d 1545, 1550 (11th Cir. 1986). 

This motion for Partial Summary Judgement requests the ruling on two matters within this Complaint. First, is the 
legality of the current Certificates of Accreditation. Plaintiff has shown the Court that Chevron deference does not 

apply to their “Notice of Clarification (NOC 21-01)" removing the “Effective Date”. Plaintiff has also proven to 
the Court, that the allowance of anyone, short the Chair of the commission, as the signing authority of the 

certificates, is contrary to the laws and policies currently in place. All of the evidence provided today substantiates 

Plaintiffs claims that the EAC’s current laboratory certifications are illegitimate. Plaintiff has backed this 

statement with established case law such as Simmons v. Block, that “A court must “overturn agency actions which 

do not scrupulously follow the regulations and procedures promulgated by the agency itself.” 782 F.2d 1545, 
1550 (11th Cir. 1986). 

Secondly, declaring the use of any electronic voting system that has been tested by NTS Huntsville illegal for use 

in the state of Missouri, and immediately ceasing the use of said electronic voting systems. Plaintiff has supplied 

the Court with irrefutable evidence, from the EAC itself, and provided the fundamental law substantiating both 
requests, 

RELIEF 

Plaintiff humbly requests this honorable Court to render Partial Summary Judgement on the following; 

|) Enjoin all Missouri counties currently using electronic voting systems tested by NTS Huntsville Laboratory 

from utilizing those clectronic voting systems in any future elections. 

2) Declare as invalid all EAC Voting System Test Laboratory Certificate of Accreditation(s) issued after 2017 and 

through 2022. 

3) Order the EAC to process Plaintiff's FOLA record requests for file numbers 22-00067 and 23-00018, (or 

proceed to limited discovery) within 30) business days. This will add clarity as to whether the VSTLs did timely 

file their renewal application and whether they did “retain accreditation,” while awaiting EAC processing of the 

renewal. 
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March 3, 2023

submittedRespectfully by,

/s/

GraeffAlison (Ali)

litigantsepro

6th Street519 N

CharlesSt. 63301MO

Ali@noMOfraud.com
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1

STATE2 COUNTY 2020 ISSUEPRODUCTMANUFACTUER VERSION LAB

CertificationOpenElectCountyMissouri Andrew Unisyn No3 /Wyle NTS1.3

CertificationCounty OpenElectAtchisonMissouri Unisyn No4 NTSWyle /1.3

CertificationOpenElectCounty NoAudrainMissouri Unisyn5 Wyle / NTS1.3

CertificationOpenElectCountyBartonMissouri NoUnisyn6 Wyle NTS/1.3

CertificationOpenElectBates CountyMissouri NoUnisyn7 Wyle / NTS1.3

CertificationOpenElectCountyMissouri NoBenton Unisyn8 Wyle NTS/1.3

CertificationOpenElectCaldwell CountyMissouri NoUnisyn9 Wyle / NTS1.3

CertificationOpenElectGirardeauMissouri UnisynCape No
Wyle NTS/1.3

10 County

CertificationChariton CountyMissouri OpenElect NoUnisyn11 Wyle NTS/1.3

CertificationOpenElectCountyClarkMissouri NoUnisyn12 Wyle NTS/1.3

CertificationOpenElectCountyMissouri NoUnisynClinton13 Wyle NTS/1.3

CertificationCountyDade OpenElectMissouri NoUnisyn14 Wyle NTS/1.3

CertificationDallas County OpenElect NoUnisynMissouri15 Wyle NTS1.3 /

CertificationOpenElectDeKalb County Unisyn NoMissouri16 Wyle NTS/1.3

OpenElect CertificationMissouri CountyDent NoUnisyn17 NTSWyle /1.3

CertificationOpenElectDunkin CountyMissouri Unisyn No18 Wyle NTS/1.3

CertificationOpenElectCountyFranklin Unisyn NoMissouri19 Wyle / NTS1.3

CertificationGentry County OpenElectUnisyn NoMissouri20 Wyle NTS/1.3

CertificationCounty OpenElectHickoryMissouri NoUnisyn21 Wyle NTS/1.3

CertificationOpenElectMissouri County UnisynHolt No22 Wyle NTS/1.3

County CertificationOpenElectMissouri Howard Unisyn No23 Wyle / NTS1.3

CertificationOpenElectCountyMissouri Howell NoUnisyn24 Wyle NTS1.3 /

CertificationOpenElectCountyIronMissouri Unisyn No25 Wyle NTS/1.3

CertificationCounty OpenElect NoMissouri Knox Unisyn26 Wyle NTS/1.3

County CertificationOpenElectMissouri NoLinn Unisyn27 /Wyle NTS1.3

CertificationOpenElectCountyMillerMissouri Unisyn No28 Wyle NTS/1.3

CertificationCounty OpenElectMissouri NoMonroe Unisyn29 Wyfe1.3 NTS/

CertificationCountyOregon OpenElectUnisynMissouri No30 Wyle / NTS1.3

CertificationOzark OpenElectCounty UnisynMissouri No31 NTSWyle /1.3

CertificationCountyMissouri Perry Unisyn NoOpenElect32 Wyle NTS/1.3

OpenElectCounty CertificationPulaskiMissouri Unisyn No33 NTSWyle1.3 /
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CertificationOpenElectCountyPutnamMissouri NoUnisyn34 Wyle / NTS1.3

CertificationCounty OpenElectRallsMissouri NoUnisyn35 Wyle NTS/1.3

CertificationRandolph OpenElectCountyMissouri NoUnisyn36 Wyle / NTS1.3

CertificationOpenElectCounty NoUnisynReynoldsMissouri37 Wyle / NTS1.3

CertificationOpenElectCountyRipley NoMissouri Unisyn38 Wyle / NTS1.3

CertificationSchuyler OpenElectCountyMissouri Unisyn No39 Wyle NTS/1.3

CertificationScotland OpenElectCountyMissouri Unisyn No40 Wyle / NTS1.3

CertificationCountyScott OpenElect NoMissouri Unisyn41 Wyle NTS/1.3

CertificationShannon OpenElectCounty Unisyn NoMissouri42 Wyle / NTS1.3

CertificationShelby OpenElectCounty UnisynMissouri No43 Wyle NTS/1,3

OpenElect CertificationFrancoisMissouri NoSt. Unisyn
Wyle / NTS1.3

44 County

CertificationOpenElectGenevieveSte.Missouri NoUnisyn
Wyle NTS/1.3

45 County

OpenElectCountyStoddard CertificationNoMissouri Unisyn46 Wyle NTS/1.3

CertificationCountyStoneMissouri OpenElect NoUnisyn47 Wyle NTS/1.3

CertificationTaney OpenElectCounty NoUnisynMissouri48 Wyle / NTS1.3

OpenElect CertificationTexas County NoMissouri Unisyn49 Wyle / NTS1.3

CertificationWayne OpenElectCountyMissouri Unisyn No50 Wyle1.3 NTS/

ES&S CertificationLaclede County EVS NoMissouri51 5.2.2.0 Wyle / NTS

CertificationES&SCountyMissouri Vernon EVS No52 5.2.2.0 NTSWyle /
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» Gmail Tracy Welborn <tracywelborns8d5@gmail.com> 

RE: Automated Voting Equipment 
1 message 

Jung, Frank <Frank.Jung@sos.mo.gov> Thu, Jun 3, 2021 at 10:53 AM 
To; Tracy Welborn <tracywelboms8d5@gmail.com> 

Tracy, 

Here is a ShareFile link to some of the documents you have requested. Some of the 
testing certificates are on CD's and we are going through those CD's to obtain the 
testing certificates for you. It may take up to 10 working days to go through all the 
CD's to obtain the testing certificates. Once we download them from the CD's we 
will forward them on to you. 

https://mosecretaryofstate.sharefile.com/d-s9bc7 4acd3d664 1d 1bef431 2c4afc642e 

Sincerely, 

Frank Jung 

General Counsel 

Missouri Secretary of State 

From: Tracy Welborn <tracywelborns8d5@gmail.com> 
Sent: Friday, May 28, 2021 9:46 PM 

To: Jung, Frank <Frank.Jung@sos.mo,gov> 
Cc: SOSMain <sosmain@sos.mo.gov> 
Subject: Automated Voting Equipment 

  

CAUTION: This email originated from OUTSIDE of the SOS organization. Do not click on links or open 
attachments unless you are expecting the email and know that the content is safe. If you believe this to be a 
malicious or phishing email, please use Phish Alert to report it. 

    
  

https://mail.googie.com/mail/ul1/7ik=121e6d9d0bhvew=ptdsearch=allpermihid=thread-a% 3Ar54482084 1 §840895953%7Cmsg-4634170156161727... V3



2127123, 20@a6e: 4:22-cv-00682-RLW Doc. #: SA:ail - Riledsr@B/OM/2ZEquiPRhage: 24 of 26 PagelD #: 

May 29, 2021 1639 

Frank Jung 

General Counsel 

Missouri Secretary of State 

REF: Automated Voting Equipment 

Mr. Jung, 

Thank you for your quick response. You state, “we do not possess the results from 

the U.S. Election Assistance Commission (EAC). We are only provided the 
certification that the machines were tested by the EAC”. 

According to 115.225 (1) Before use by election authorities in this state, the 
secretary of state shall approve the marking devices and the automatic tabulating 
equipment used in electronic voting system and may promulgate rules and 
regulations to implement the intent of sections 115.225 to 115.235 and, per the VSTL 
Program Manual v2.0, effective May 31, 2015, Sec. 3.6.1 Certification of 

Accreditation. A Certificate of Accreditation shall be issued to each laboratory 
accredited by vote of the Commissioners. The certificate shall be signed by the Chair 

of the Commission and state. 

By your own admission you clearly state the SOS was “provided the certification that 
the machines were tested by the EAC”. 

So again, | request the certificates, mentioned by you, which the SOS based their 
approval for ALL Qualified Voting Systems used in Missouri elections for 2018, 2019 
and 2020. 

https mail. googie.com/maliu1/7ik= 121 e6d9c0b&view=pidsearch=alldpermihid=thread -a% 3Ar54462084 1§840895953%7Cmsg4634170156161727... 2/3
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Plaintiff Pro se 

CERTIFICATION OF SERVICE 

Thereby certify that on March 3, 2023, the foregoing was filed with the Clerk of Court's 

CM/ECF system and to be served by operation of the Courts electronic filing system 

upon all attorneys of record and U.S. Mail to the following: 

Jason K. Lewis, 
Chief Counsel Governmental Affairs 

P.O. Box 861 

St. Louis, MO 63188 

Antonia Konkoly, 
Trial Attomey, U.S. Department of Justice 

Civil Division, Federal Programs Branch 

1100 L St. NW 
Washington, DC 20005 
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Verification 

| hereby declare, certify, and state, pursuant to the penalties of perjury under the laws of the 

United States of America, and by the provisions of 28 USC § 1746 that all the above and 

foregoing representations are true and correct to the best of my knowledge, information, 

and belief. 

ark 

  

  

  

  

  

  

Executed in St. Charles County, Missouri on this day of March in 

the yearof Our Lord Two Thousand and Twenty- 

(ius =O. 

Notary as JURAT CERTIFICATE: 

Missour. State 
lurcol County 

On this ard day of March , 2023, before me, 

Alison Geacet / Tinee Anetta Notary Public, personally appeared 
Alison Groegf Name of Affiant, who proved to me on the basis of 
  

satisfactory evidence to be the person whose name is subscribed to the within instrument 

and acknowledged to me that they executed the same in their authorizedcapacity, and that 

by their autograph(s) on the instrument the person executed, the instrument. 

| certify under PENALTY OF PERJURY under the lawful laws of the State of Missouri and that 

the foregoing paragraph is true and correct. 

WITNESS my hand and official 

seal 

Signature of Notary / Jurat 

Chauis Quukd 

 


