IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF OKLAHOMA

EQUAL EMPLOYMENT OPPORTUNITY
COMMISSION,

VS, NO. CIV-04-660-T

)
)
)
Plaintiff, )
)
)
)

BURLINGTON NORTHERN & SANTA )
FE RAILWAY COMPANY, )
)

Defendant. )

ORDER

Before the court is the defendant’s motion [Doc. No. 5] to dismiss the complaint pursuant to
Fed.R.Civ.P. 12(b)(6). Defendant contends that the allegations in the complaint fall to state a claim upon
which relief may be granted. Plaintiff has responded, and defendant hasfiled areply brief in support of its
motion.

The Equa Employment Opportunity Commission (* EEOC”) brought thisactionto pursuean aleged
violation of the Americans with Disabilities Act (“ADA”) by defendant Burlington Northern & Santa Fe
Railway Company (“Burlington”). The EEOC dleges that Burlington violated the ADA by withdrawing a
conditiond job offer to Thomas Freeman. More specificdly, the EEOC dleges that Burlington withdrew
the offer because it regarded or perceived Freeman as disabled.

Burlington contends that dismissa pursuant to Fed.R.Civ.P. 12(b)(6) is warranted because the
dlegaions show that the EEOC's legd theory is invalid. Burlington acknowledges, however, that the
invdidity onwhichit reliesmust bedemonstrated by reference to materid outsde the scope of the pleadings.

It contends that, because of the nature of this materid, it canbe consdered as a part of the complaint and,



therefore, the court need not convert this motionto amotionfor summaryjudgment. 1nresponse, the EEOC
submits additiond documents outside the scope of the complaint. Although the EEOC notes that
Burlington's reference additional materid, it responds to the motion as one seeking dismissa rather than
summary judgment. If themotion isconverted to onefor summary judgment, the EEOC asksthat it begiven
the opportunity to conduct discovery prior to responding to the maotion, as provided in Fed.R.Civ.P. 12 (¢)
and Fed.R.Civ.P. 56(f).

Asagenerd rule, the court cannot consder materid outside the pleadings when ruling on amotion
to digmiss pursuant to Fed.R.Civ.P. 12(b)(6). “In deciding a Rule 12(b)(6) motion, a federal court

generdly "should not look beyond the confines of the complaint itsalf." MacArthur v. San Juan County, 309

F.3d 1216, 1221 (10" Cir. 2002), citing Dean Witter Reynolds, Inc. v. Howsam, 261 F.3d 956, 960

(10th Cir.2001), rev' d on other grounds, 537 U.S. 79 (2002).
There are two exceptionsto thisrule. MacArthur, 309 F.3d at 1221. Firgt, the district court may
congder "mere argument” contained in the parties memoranda concerning a motion to dismiss. Ohio v.

Peterson, Lowry, Rdl, Barber & Ross, 585 F.2d 454, 457 (10th Cir.1978). Second, "[i]t is accepted

practice, if a plantiff does not incorporate by reference or attach a document to its complaint, but the
document is referred to in the complaint and is centrd to the plaintiff's claim, a defendant may submit an
indisputably authentic copy to the court to be considered on amotion to dismiss.” Howsam, 261 F.3d at

961 (quotation omitted). See also GFF Corp. v. Associated Wholesdle Grocers, Inc., 130 F.3d 1381,

1384 (10th Cir.1997). Wherethe defendant presents such documents, the court isnot required to consider
them in ruling on the motion to dismiss; rather, the court has the discretion to decide if it should do so.

Prager v. L aFaver, 180 F.3d 1185, 1188-89 (10th Cir. 1999).



Inthis case, Burlingtondoes not argue that the factud dlegations in the complaint are deficient, but
it contends that those dlegations, taken as true, present an invaid legd theory. In summary, Burlington
contendsthat Freeman does not qudify as disabled as required by the ADA because he is not subgtantidly
limited inamgor life activity. The mgor life activity dleged by the EEOC is that of working; Burlington
argues that Freeman cannot be so limited in the context of the definitionof that term.  As Burlington points
out, the regulations goplying the ADA provide that, to qudify as being subgtantidly limited in the mgor life
activity of working, one must be “sgnificantly restricted in the ability to perform either aclass of jobsor a
broad range of jobsinvarious classes as compared to the average person having comparable training, skills
and abilities.  Theinability to perform asingle, particular job does not condtitute a subgtantid limitation in
the mgor life activity of working.” 29 C.F.R. § 1630.2(j)(3)(i).

Theparties' briefs reflect that the primary questionat issueiswhether Freemansatisfied the definition
of aqudified personwithadisability. That issue, inturn, depends at least in part on the question of whether
he was subgtantidly limited in the major life activity of working. Asthe parties briefs reflect, the EEOC
regulations governing the ADA require that, to be so limited, an individua must be restricted in the ability
to perform a class of jobs or a broad range of jobs in various classes.

Itisapparent to the court that this key question cannot be resolved by reviewing the complaint, the
EEOC charge of discrimination, Burlington' sresponse, or the other correspondence submitted by Burlington
asexhibitstoitsbrief. While these materids outsde the scope of the pleadings may be regarded as centra
to understanding the basis of the EEOC dam, they do not resolve the question of whether Freeman satisfies
the ADA requirements of an individua substantidly limited in the life activity of working. Whether he was

restricted in his ability to perform a class of jobs or a broad range of jobs is a question which requires



submission of additiond evidence outside the scope of the pleadings, according to the afidavit submitted
by the EEOC asits Exhibit 3.

The court findsthat the complaint, on its face, states a clam upon which relief may be granted and
that dismissal isingppropriate. Evenif the court wereto consder the additiond materids submitted by the
parties are apart of the complaint for purposes of amotionto dismissunder Fed.R.Civ.P. 12(b)(6), those
documentswould not resolve the issue. Therefore, Burlington’ smotiontodismiss[Doc. No. 5] isDENIED.

Thecourt declinesto convert the motionto one for summary judgment because, asthe EEOC notes,
no discovery hasbeenconducted. Becauseitispossblethat discovery will impact the vaidity of the parties
arguments regarding the mgjor life activity of working as applied to this case, converting the maotion at this
time would not be economicd or inthe interest of the orderly adjudication of this case. Instead, the parties
can pursue dispostive motions at a later time, if same are proper under the facts developed through

discovery.
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RAILPH G, THOMPSON
UNITED STATES DISTRICT JUDGE
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