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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERX DISTRICT OF CALIFORNIA

EMMA C., etal,
Plaintiffs,
Y.
NO. C96-4179 TEE
DELAINE EASTIN, etal., - ol
CLASS ACTION
Defendants.
QRDER RE: CONTEMPT

This mamer came before the Court on Wednesday, August 22, 2001, on an Order to
Show Cause why the Ravenswood City Elementary School Distnet (“Ravenswood"™) should
not be held in contempt for violating the Ravenswood Corrective Action Plan, adopted as an
order of this Cour: on January 10, 2000. A%er carefully considering the parties® written and
aral arguments, and the extensive record in this ease, the Court found Ravenswood in civil
contempt and stated that further explanat:on of the Count’s rezsoning would be set fortk ina
separate order, The Court also ook under submission the issue of the appropriate coercive
sanction and ordered Ravenswood 1o submit by August 31, 2001, further details regarding its
plan to wilize an outside consulwnt, Dr. Michael Norman, 11 1tz efforts to implement the
Ravenswood Corrective Action Plan. The Cours is also in raceipt of the CDE's and
plantiils’ responsas 1o Ravenswood's post-hearing submission, dated September 4, and 6,
2001, respectively, and Ravenswood's reply thereto, filed S=ptember 13, 2001,
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Having considered all of the supplemental filings, aod the record herein, the Coun

2 | provides further explanation of its finding of contenipt, and sets forth the manner in which

Lad

l this case shall proceed a1 this juncrure.

L EACTUAL BACKCGROLND
The plaintifis in this action are children with physical, menial, or leaming disabilities

o e e

7 § who atnend or have atntended school in Ravenswood, a relatively siall distmict serving

& | roughly 5,000 elementary students in East Palfo Alo, California. PlaintifTs® suit, filed in

9| 1996, alleged that Ravenswood was in violation of the Tndividuals with Disabilities
10 § Education Act (“IDEA™), 20 US.C. § 1400 er seg., 2s well as other state &id federal laws
11 | governing education of disabied children. Under the IDEA, qualified, disabled children are
12 | entitled to a "free appropriate public education” that in:lud-:':; an It_:dividuﬂlimd Education
13 | Plan ("TEP™) tailored to each suck child's unique needs. 20 LU.5.C. §§ 1400(d), 1414(d). In
14 | November 1997, this Courn certifisd a class comprised of “[cThildren with disabilines who

15 § were, are now, or will be in the future residing within the jurisdiction of the Ravenswood

16 | Elementary Schoc] District and who were, ave now, or will be in the furure entitled o a free
17 § appropriate public education under federal and state laws.™ See Nov. 4, 1997 Order st 2,

18 The plaintiff class challenged every aspect of Ravenswocd's special education effons,
19 || alleging inrer alia that Ravenswood fails 1o (1) adequately idenufy children with disabilities,
20| (2) adequately assess and evaluate children ance tht\r are identified, (3) follow proper

21 § procedurss in developing Individual Educational Programs [“1EPs”) for children with

22 | disabilities, (£) properly implement [EPs, (5) minimize the segregation of children of

23  disabilities to that which is necessary, (6) hire and maintain adequarely trained and

24 | credentialed special education s:aff, and (7) maintain adequate records. The complaint

251 further alleged that the Califormia Deparment of Education (“CDE™) hed failed m uts
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28
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obligations tc effectively monitor special education services at Ravenswood and ensu-e that
pupils ars provided with a free and appropriate public education.’

In response to tie lawsun, CDE inidated a comprehensive investigation into the
allegations in the complaint. See July 22, 1997 Ragsdale Decl. 79, The resulting January 8,
1998 report, compiled by a team of six professional staff, substantiated the plaintiffs’
allegations, finding widespread noncompliznes with special education requirements:

Elz_tc results of Elu: iy ﬁti!‘l:iﬂtﬂ ?'ijw_ﬁ;: Ra\rgﬁ_?'md City ;Ecnﬁﬁ:ry School
ISErICt &5 nol (1) appropiately ident re assessing 1 ils
with exceplion HFI-’:i:J:T:} oviding é-lﬁn%:a prngri'mc publEtdmmE:ufm all
pupils with exce [.caﬂ. ncludirg the development and impiementation
of individualized education Fofmms (1EPs), (3) ensuring that pupils have
access 1o qualified stafl, and (4) that the district is not providing a system to
ensure that compliance with state and federal law 1s maintained. The results
also indicale that (5) the r(_!t' DE] has not fully implemented their Monitoring
responsibility 0 ensure thal pupils are provided a free appropriaie public
education and thal compliance 15 maintained. 2 ks

Sex CDE Compliance Repurt #5-356-96/97 (“1995 Complianée Report'™) ar45.°

' The IDEA imposes obligations directly upon the Sate Education Agency ("SEA™),
making it ultimately res ible [or compliance with swatuory requirements. See, 2.2, 20
U.S.C.§5 1412-13; 34 C.E.R. § 300.600; see.aiso Cal. Gov'i Code § 7561 (West 2001), Cal,
Educ. Code § 33112(a).

* Nlustrative of some of the more specific findings are the Eﬂlluwm%z (1) *That the
District did not have an adequate system to recond, process and monitor referrals at either the
district or {school] site level . . ., Also, in many cases stall were not able Lo describe this
process and in some cases, parents indicated their requests for refervals had ool been

Tes 1 as required by code and regulation. The District is now in the process of

ing and correcting these problems, but at this time e -:.'Ir:;%gn and implamertation of a
student data base svstem including the rracking and monitoring of referrals has not been
completed.” 1998 Compliznce Reportat 11-12.

(2) The Dastrict does not have completz written procedures for developing and or
:r::-'icwing [EPs. .. [TThere isn't any consisiency 1 the schools across the distnct.,” . at 21-
e

54 (3) *The District failed 10 implement IEPs on a consisten basls across the district.” /d.
at 28,

(4) The District did not have any procedures and/or did not maintain a system of
student record keeping at either the distnict andior site level Rather, the records at both
levels were maintained by a fragmented process by different staff . . . . The District has
undertaken procedures at the distnct level to correat Emblc m3 with student record keeping

. . » However. the system i3 still being developed . ..™ fd. ar 37.

3
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This sweeping critique was Lkely no surprise 10 cither CDE or Ravenswood. CDE
had previcusly reviewed Ravenswood's special education services in 1993, and found the
District to be noncompliant in numerous areas, See Oct. 1, 1997 Order at 9. According to Dr
David Ragsdale, Feam Leader of the 1998 Compliance Report, “The previous failure to
implement CDE"s directives is the predominant reason that Ravenswood's noncompliance is
still as serwous as 1t 8. July 22, 1997 Ragsdale Decl. | 8. Ravenswood's fatlure to take
effective carrective action in the face of identifiad problems is 2 panern that kas been
consistently repeated.

In 1998, CDE contracted with outsida consultants Dr, Alan Coulter’ and Dr. Kathieen
Gee' 10 perform a Needs Assessment (“NA™) of Ravenswoad. Aug. 13, 2001 Gee Decl, 19,

i By

() “The Distriet is out of compliance for not maintaining confidential records so
ﬁrems can access them and tor not notifying parents of their right to access records.” [, at

* Dr. Coulrer received his Ph.U in School Fsy:h-nla;grm the Universicy of Texas,
Austin. Currently, Dr. Coulter 15 an associate professor in the Department of _
Interdi v Human Studies at the Schocl of Allied Health Professions, LSU Medical
Center. Dr. Coulter has consulted for numerous state departments of education and other
educat’on-related entities. [n addition, he has published numerous anticles and instructional
media productions and telecasts on the subject of special education and schocl psvchology.

-

* Dr. Ges received her Ph.D) in Special Education from the University of California,
Berkelzy and 5an Francisco State Umiversity. Cumrently, Dr, Gee 15 an associate gmfcssur at
St. Mary's Colizge, Califomia, at the School of Education, She has also consulted for
numerous sizte departments of sducator, local educahon agencies, cooperatives and
districts. In addition, Dr. Gee has served on many special- 1on related committees, and
has published numerous amicles on special education.

At the August 22, 2001 hearmg, Raveaswood argued that Dr, Gee and Dr. Coulter are
biased and a the opporunity o cross-examine them, based on four E-mails profiered
to the Couri. The Court hes reviewed the E-mails which were sent by Dr. Gez between
December 10, 1998 and February |, 1999, While the E-mails reflect some of Dr. Gee's
frustrations at that time regarding progress in the area of special educauen, they contain
nothing that mndicates that she harbors any unfair bias against the District, Nor did counsel
proffer any communicatons authored by Dr. Couiter. Morgover, Ur, Gee's and Dr. Coulter's
declarations are fully consistent with the declaration of Dr. David Rosteter, whom the
Diserice itself has asked 10 serve as a consultant, and wham the District has praised as having

“exiensive :xfmuz [in special education marners]. .. anc [being]. . . & recognized éxpert in
edac

state znd loca ation agency monitoring systems,” Ravenswood's August 31, 2K |

4
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With the assistance of a 1eam of nationally known, expenenced consultants.” they
investuzated the delivery of special sducation services at Ravenswood and issued 2
compreheansive NA Reporton July |5, 1998 which confirmead the widespread failures in the
area of special education identified in the 1998 Complianice Report, Aug. 13, 2001 Gee Decl,
¥ 16 (“The findings in the Nezds Assessment Report ecno those stated in the CDE's Jan. 8,
1998 Compliance Repon in finding system-wide deficiencizs in Ravenswood™; Gee Decl,
T4 11-15; Exh. F to Pl." Aug. 10, 1999 Mot. for Partial Summ. J.

Based upon the NA and the 1998 Compliance Repon, Drs. Gee and Coulter daveioped
a draft Ravenswood Corrective Action Plan ("RCAP”) which contains a "comprehensive,
step-by-step blueprint for tracsforming the Distric: into 2 model of IDEA compliance.” Aug.
9, 2001 Rosterter Decl § 26. Specifically, the RCAP civides the actions nezded to bring
Ravenswood into compliance with governing law into four ;:r::a:l categones: (1) the
development of systems and structures required 1o ensure the provision of a free appropriate
educanion ("FAPE") in the least restrictive environment ("LEE"); (2] the prm-'isi:':in of
qualifisd and trained personna! to serve children with cisabdines, (3) the proper
identification, referral, and assessment procedures for children with, or suspected of having,
disabilines, and (4) the acrual implementation of approprate individual educanon programs
(“IEPS") for each child with disabilities in the LRE. Aug.13, 2001 Gee Decl. 1% 17, 23.31.
Within each category, the RCAP identifies specific comective activities, expected resuls, a
timeline for performing the activity, the individual responsisle for performance, and

Submission of Plan at 3. Given all of the above, Ravenswood has not demonsirated that an
wid:mt::i}- hearing to explore the alleged bias of Drs, Ges and Coulter is either necessary or
WRETAT

* These consultants included Dr. ﬂn\fth RickTord, Dr. Barbara Thoinpsen, Dr
(H}i:hgill:i ¥ Dr. James Tucker, My, Valene Pigs-Conway, and M. Kevin Wooldridge.
e . '
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measures to determune complhiancs. [d, T 18; see afso Aug, 9, 2001 Conlter Decl, ™7 0-11,
13

Ravenswood had an oppormunity 10 review the drafi RCAP in a series of meeting and
negotiated various changes. See Aug 9, 2001 Coulter Decl. % 12, Aue. 13, 2001 Gee Decl,
Y37, CDE formally issued the RCAP as its comrestive action plan on September 21, 1993
(later modified gn December 10, [998), obliging Ravenswood 19 implement the plan by Tune
30, 2001, dee Consent Diecres at 3; 20 UL5.C. & [412(a)(11}); Cal Educ. Code § 33031 (West
2001). Ravenswood had also agreed, back in May 1958, "o comply with [the 1998
Complisnce Report] and [the] RCAP ordered by CDE pursuant to regulation and law ™ as

part of a proposed settlement of this case. Dec. 28, 1998 Szgv Decl, Exh. B. T3, On Mareh

29, 1999, the Court prehiminanly approved the RCAF as the substantive remedy for
plamufls’ claims for mjunctive relief subject to a faurness keering pursuant to Fed R Civ. P.
23, The Court, however, rejectad the parties’ propesad overall settlement of the caseas

wholly inadequats 1o protect the interests of the class.” At that heaning - appmximafely W3-

¢ CDE subsequently added a fifth section to the RCAP in response to findings
concerming Ravenswood made by the United Staess Deparment of Education, Office of Civil
Rights. Thas fifth section concems the adoption of procedures to implement Section 504
of the Rehabilitation Act, and focuses on training interpreters, delivering appropriate
special education instruction to students who have Limited English proficiency, hiring staff
with appropriate rraining and credentials, and providing parenis with translated decuments

upen raguest,

T The proposed “consent decree” was in fact twa separste, non-integrared, setlement
agreements, one with Ravenswood, and one with CDE. (Ravenswood had apparenily
declined 1o participate in a comprebensive setrlement with all the partizs). As the separale
agreements (and the pamies’ papers) made clzar, they failed 1o resolve very serious dispures
between dafendants with respect to their respective legal and financial obligations.

The settlement agreements also failed 1o adequarely address the imporiant issue of
tonitoring and court snépﬂwisipn of the remedial progess. The Ravenswood ggreement
completely failed o address this issue. The CDE agreement, while it addressed monitoring
and court supervision, was not binding on Ravenswood, and was overly simplistic on this
point, Third, the proposed agreements were out of date, obsolete in ceriain respects, and
| poorly drafted, leaving many items vague and unglear.

Thus, while the Cowrt preliminacly approved the RCAP as the substantive reimedy

fa
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and-a-half years ago — the Coun wamed Ravenswood that it was “gravely mouhled™ by
Ravensweod's amitude 1oward the case:
I'm gravely troubled. Le: ma repeat that. ["'m gravely troubled by th
artinade of the Ravenswaod ;.:ﬁﬁ district in Ii?ht of the recerd H ihifs. ﬂﬁm
Nothing in Ravenswood's approach te this lingation - from the inception of
this case up 1o and including its aPprm-:h 1o this matien for preliminary
approval - gives me reason to believe that the school district undzrstands the

implications of (15 condud! or is commited to moving forward and advancing
the remedial process in & productive and constructive manner.

MarchZ9, 1999 Tr. a1 9,

Several months later, on September 2. 1999, the panies signed a much improved,
revised consent decres, which again incorporatad the December 10, 1998 RCAP 25 “the
remedy for Plainnffs’ claims for injunctive relief.” Consent Decree at 3. The Consert

| Decree was then praliminariy approved on November 2, 1999, id firally approved on
| Janvary 1§, 2000, after notice 1o the class, [n this same order the Court made the RCAP,

which is referenced in the consent decree, “a final order of the Court that shail be enforced as
an order of the Court and that may be modified or supplemented only upon Coust approval ™
Jan. 18, 2000 Orderat 2, % 1. The Court Monitor appointed pursuant 1o the Decree began
fulfilling his duties full-time on January |, 2000,

In early 2000, [t became apparent tha: Ravenswood had done virmally nothing 10
begin implermenting the RCAP -- although it had been well aware of its special education
deflciencies for years, the CDE had formally issugd the RCAP over a vear earlier, in
September 1998, and Ravenswood itself had agreed to implement the RCAP dack in May
19%8 in order to settle this case. Accordingly, the Court Monitor was forced o recommend
10 the Court, in consuitation with the parties, a revamping of many of the original RCAP
deadlines. Under the new terms, agreed to by Ravenswood, it was still required to achieve
final RCAP implementation by June 30, 2001, bur the deadlines for completing key specific

which, if implemented, would effectively eddress the plaintiffs® core claims for injunctive
relief, it rejected the two sepatate and uncoordinated agreements with Ravenswood and CDE
on the ground that they failed 10 provide a fair, adequate, and reasonable senltment for the
class under Federal Rule of Civil Procedure 23,

7
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activines were substantially extended from the previous deadlines, See May 25, 2000 Order
Approving Modified RCAP at 1, The Court emphasized again that “the RC AP as modified
above constitutes a final order of the Court and shall be 2nforced as an order of the Coun. . .
| In this respect, the Count notes that it expests that the personds) identified 2s the “Person
Responsible” for each corrective action in the RCA? shall be accountable for the
satisfaciory completion of swch action.” Id. &t 2 (emphasis added),

As the number and difficuley of the required RCAP activities increased, the Monitor's

; monthly report cards began 1o show a disturbing tread of increasing non-complhiance. While
the early report cards in 2000 showed compliance rates ranging from 369 to 85.71%, they
dropped dramatically to 27.27% in June, then 0% for July and August, 8 11% for September,
and then 0% for Detober and November In November 2000, plaintiffs wrote 1o the Court
expressing their concerns regarding the lack of implemeatztion of the RCAP. In response,
and ir order to help facilitate and encourage a more intensified =ffont by Ravenswood, the
Court commenced monthly meetings at the Courthouse to address {ssues pertaining to RCAP
implememation as they arose, These meetings were attended by the Court Monitor, counsel,
one member of the Board of Trusiees of Ravenswood, the Ravenswood Superintendent and
Assistant Superimendent respoasible for Specizl Education, the State Supermtendent of
Public Instruction or a senior designes, and either the undersigned judge or count staff,

Compliance rates nongthelzss continued to hover at abysmal rates (0% for December
2000, 7.6%% for February 2001, 1% for March 2001), While Ravenswood was achieving
partial compliance on some additioral measures, the degrez of partial comphiance was often
minimal. In any evenr, pamial compliance necessanly means that the requirement was not
satisfied und thus not fully and effectively implemented. As such, the overall compliance
picture wis extremely bleak.

At the same time, Ravenswood's approach 1o RCAF implementationr was less than
cooperative end sometimes outright recaicitrant. As one exampie, although Ravenswood had
agreed to the RCAP, it refused 10 comply with RCAP {tems 3G, 3H, 3J, 3K, 30, and 3P,
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ciliag “inapposite” authority " See Dec. §, 2000 Order ar 2. The Cours wamed the parties in
that Order of “the Court's growing concam about the District’s ability to perform the
funstions mandared by the RCAP and the Consent Decree, and of the potential need for the
CDE o perform an expanded rale in ensunng that the special education needs of the plaintiff
class members are met.” Dec. §, 2000 Order at 2-3.  Another example concems RCAP item
2.M.L, which required the District ta develop a plan 10 provide mentored training/coaching to
district staff -- a2 key component 3f the RCAP. Although given “numerous™ opportunities,
Ravenswood repeatadly failed to develoo 2 plan, much less implement it See Jan 24, 2001
Order at 2. The Court again wamed the parties “of the Cowrt’s growing concemn about the
District’s apparent inability 10 perform the functions mandated by the RCAP and the Corsent
Decree, and of the potential need for the CDE 10 perform ag_exp_agdm role™ Jan, 24, 2001
Orderat 1.

In early March 200! -- three months before the RCAP was 10 have been fully
implemented - Ravenswood responded to the mountung rezord of nencompliance by
proposing that the Court extend the already modified RCAP deadlines substantially, in some
cases up to two years. Plaintiffs this ume objected 10 any extensions of the RCAP deadlines,
convinced that this approach would result enly in further delay rather than genuine progress.
See Pls." March 7, 2001 lemer, Aoril 16, 2001 Sagy Decl., Exh. D. (*We see absolutely no
Justification w the Defendants’ request for an additional rwo year extension penod . . .,
More importantly, we have no confidence that the Defendants’ efforts to reach compliznce
with the RCAP in the firure will be any more successful than those in the past.™). On March
19, 2001, plaimi(Ts filed a Motioa for an Order to Show Cause Why Defendants Should Not
be Held in Comeumpt of Court and Be Sanctioned,

¥ These nems required Ravenswood to consider the mput of consultants (who were
providing u‘mmn%; wchnical assistance, mentoing, and coeching w the Disrict’s
psychologists), when evaluating the District ps tg'fulugnstsi and m the development of any
needed performonce improvement plans, See Modifiew RCAP.

o
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At the Apeil 30, 2001 hearng on plaintiffs” motion. the Court agreed with CDE and
plaintiffs” assessment that the “current state of RCAP implementation is intolersble.” April

30,2001 Tr.ar4. Specifically, the Court rulad, upon review of the record, thar-

[T]he Monitor's last 1] monchly report cards present a stark pattern of
consistent non-compliance with the RCAP, Of the 200 jtems that Ravenswood
should have Eunigittqd by now under the modified RCAP deadline, it has
failed to fully and satisfaciorily complete over rwa-thirds, or 67 and -a -half
percent of them, Even more distressing to me is the fact that the 67 and -a-half
percent 15 not related (o minor or collzteral parts of the RCAP. [t represents the
very core of the remedizl plan

veee W Eﬁcﬂatenﬂﬁudhugnld:mmc e3s around the edgeas . . . it's
accomplishad hntle in tenms of implementing the hean of the remedy.

Jd at2-5. 6 -

The Court was also disturbed that Ravenswood's actions continued 1o reflect a lack of
- commtment 10 implementing the remedy. The Coun Moriter iéﬁuﬂed that the

Supenntendant and a principal had expressed sentiments that were Likely to discourage

RCAP compliance. S¢e, e.g., Mlawer May 7, 2001 Mem., artached o Court’s May 17, 2001
Order Re Dr. Knight's Resp. o Ct."s April 30. 2001 Order  And just cne week beforz the
hearing on plamtifis’ contemp motion, an RCAP training session for principals was very
pocrly aitended. Dr. Knight's explanstion for their sparse showing “raised mors questions

than it answered.” See May 17, 2001 Order at 2.

Accordingly, at this same April 30th hearing, the Court again emphasized to
Ravenswood that its negative attitude, and failure ta'embrace the remedy, was deeply
disturbing. Specifically, the Court wamed the District that:

[1}r's alarming that the District nowhere in its papers even acknowl that
there’s & prodlem with the rate of impiementation of the it
Disrict’s answer 1o the current siruation is simply to give itself a k:gm}-_ up to
two-vear, extension for meeting many of the RCAP requirements. If the Coust
felt that Ravenswood was domnsg 21l if could possibly do, or reasonably do, and
simply needed more tme, this might be a well received suggestion. Tt is not,
however, given the record before me. In my experience with this District cver
the years in this case . . . | see a Dhstrict that's so far appeared disinteresiad,
unmotivated and unwilling, or some combmatton thereof, 10 um the RCAP
into more than just a symbolic piece of paper. ... [/]t's almost asaf
Ravenswood] Signtﬁ the papers, the consent decree, and then said, Why are
you bothering us! Go away

10
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April 30, 2001 Tr. 2z 7-§, |2

The Court made ¢lear that it was “most inclined” to find Ravenswood in comempt at
that time. [d. at 9. As indicated above, Ravenswood was severely out of compliance with the
Court orderzsd deadiines set forth in the RCAP, and had failed to demonstrate that it had
1aken sl! reasonable steps 10 comply. Se2 &4 at 6 (“Ravenswood does not even make a
serious atrempt 1¢ justify the appalling lzck of prograss it has made.”). Out of an abundance
of caution, howevsr, the Court refrained from immedistely issuing the Order ‘o Skow Cause
re Contemnpt because of a possible ambiguity created by the Monitor's Rl:_l.';l:lﬂ Cards. Asthe
Court explained, when Ravenswood missed (ofien repeatedly) 2 deadline in the RCAP, the
Maonitor's practice was to document this failure in his Report Card and identify a “revised
timeline™ when he would re-vigit the item. The parties were certainly well aware that enly
the Coart could modify an RCAP deadline, see Jan |8, 2000 Order 2t 2, € 1, and therefore the
Monitor could not unilaterally extend deadlines but rather only 5¢1 re-monitorng daes.
However, 10 compensate for any ambiguity the Monitor’s terminology might have created,
and to give Ravenswood every benefit of the doubt, the Coun continued plaintiffs’ contempt
motion for thre2 months 10 give the Court an opportunity to review additional monthly repon
cards for the months April through June. )

The Court further ordered that both the Ravenswooc Supenmendent, Dr. Knight, and
CDE's Ravenswood liaison, Christine Pirtman, appear personally in court every 30 days over
the next three months to testify regarding the efforts being made 10 implement the RCAP. In
addition, CDE was ordered to suzstamially increase its assistance 10 the DistricL
Specifically, it was directed 10 prepare 2 work plan and schedule of acuwities for the Dhstnict
to follow tha: was designed to complete sach RCAP requirement, provide the Disirict with
all necessary training and rechinical assistance resources 10 complete the work plan, and work

11
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closely with Ravenswood personnel to ensure they undersiood the actions needed 1o
completz the work plan, See May 10, 2001 Order at 2.

The Court concluded the April 30, 2001 hearing by observing tha: if Ravenswood
“continued its panem of consistent non-complianés,” and did not show a “dramatic
murnargund 1a both action and amtude,” it would promptly issue the order 1o show cause why
Ravenswood should not be held in contempt. April 30, 2001 Tr. 11-12. The Court again
wamed Favenswood that the Court would “order such cogrcive actions as-appear to be
mimmally necessary o procure Ravenswood's compliance with the Consent Decree and with
the RCAP" Id. a1 12.

In early May. CDE conducted a Verification Review of Ravenswood, The
veritfication team. which included cutside consultans, rev iﬂ.:_ed-jﬂ student files, and
interviewed admimstrators, special and general education sté;ﬁ", parents of children with
disabilinies and special education students. Ao, 9, 2001 Rostetter Decl., 7 18: Aug. 13, 2001
Pitiman Decl. ¥ 6, atachec 1o CDE's Resp. 10 OSC. All too predictably, the Verification
Review confirmed thar &3 of May, 2001, there were 34 ilems of systemic noncompliance
based on over 404 individual preblems noted in the staden: files. Aug, 13 2001 Pittman Decl.
T 6. Inshort, the review t2am found that there was “gross, systemic noncompliance with the
{DE 4 resulting in the pervasive denial of FAPE in the LRE ro children with aisabilines in the -
District.” Aug. 9, 2001 Rostetter Decl. § 21 (emphasis-added).”

Unforunately, inthe penod May through June, Ravenswoad achieved disappointingly

little progress ~notwithstanding that it was under the threat of contempt proceedings, subject

to the intensified scrutiny of the Court, and the beneficiary of greatly enhanced techmeal

* Dr. David Rostener, who assisted with Verificaticn Review, holds a Masters Degree
and an EA.D. In Education Administration from the State University of New York at Albany.
Among other things, Dr. Rostetter has served as & consultant to state and lecal education
agencies in special education matters (o over 20 siates and US. erritories, and has served 25
court momilor or consulian! In various cases. As noled suprg, note 4, the Disirict has askad
Dr. Rostener to s&rve as a consu.lant,
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assistance from the CDE. Pursuant to the Court’s April 30, 2001 ruling, it held three
evidentary hearings, on May 31, 2001, June 27, 2001, and July 26, 2001. at which it heard
testimony from both Dr. Knight and Ms, Pittman and received supporting documentation,
While there was a-buzz of activity, and the Court clearlv caught the anention of the
Ravenswood Supermtendent, ” actual progress fell short of what could and should have been
accomplished during that time periodd. The Morntor's repon cards for May and June showed
paliry compliance rates of only 7.69% and 4.35% respectively,

The testmony during this penod reflectsd some of the same dysfinction in
Ravenswood that hes :mpeded past implementation of the RCAP rarging from the bungling
of minor administrative tasks, see Pittman, June 27, 2001 Tr. at 75, to the meffectiveness of
the Assistant Supermtendent, see Pinman, Tuly 26, 2001 Tr.at 77, Knight, July 26, 2001 Tr,
a1 62 (explaining that Agsistant Superintendent was being raplaced), w the failure to follow
through even on promises made in open court, As discussed, nfra, despite represeniations
from Dr. Knight that cenain acuvines would be completed in the near future, many such
promises were not fulfilled. At e July hearmg, the Court also raised questions regarding
the Superintendent’s cardor, see July 26, 2001 Tr. &t 5, wh.ch questions have only been
heightened by the recent filing of fraudulent peunions i this acton.”

" As Counsel for Ravenswood agreed, plaintiffs’ contempt motion had proviced a
“substantial benefit” by obtaining “the mizndent's atention, which, 1 think, for a
n.amber of reasons, inciuding her prior counsel’s belief as © how the case should
the Court had not had . © Aug. 22, 2001 Tr. a: 12; see also Ravenswood's Resp. to OSC &1 3
LEI: pending contempt motion had 2 “positive impact . . . in creating a sense of urgency that

resulted m the District redoubling its effors to get the job done™).

"' As set forth in the Order of Refemal Re Possible Sanctions, filed simulraneously
herewith, counsel for Ravenswouod filed on August 22, 2001, petivons in suppon of the
Ravenswood Board of Trustees and Ravenswouod Superintendent Dr, Charlie Mae Knight,
Counsel subsequently withdrew the petitions, admitting that they contained signatares thal
had been obtained for other matvers 1n 1937 and 2000,

£y
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At the end of the thres-month period, the Court concluded that while there h2ad been
some change in aninuce, Ravenswood had not demonstrated the “dramatic turnaroundé in Soth
action and atitude™ over the previous three months necessary 1o dissuade the Court from
granting plaintiffs’ request for an Order 1o Show Cause. Julv 26, 2001 Tr. at 109-111,
Accordingly, the Court ordered Ravenswood to Show Cause why it should not be held in
contempt for violating the RCAP, entered as 2 final order of the Court on January 18, 2000,
The Cour furnther directed the Count Monitor to prepare a repon regaréing Ravenswood's
compliance effonts based upen his full-time monmonng of the remedial plan since January
2000. Fmally, the Court ordered all of the partics to also address the 1ssoe of what remedies
the Court should consider in order 10 coerce compliznce with the RCAP in the event of 2
finding of contempt o S
. WHETHER RAVERSWOOD IS IN CTVIL CONTEMPT

Under well setled law, civil :unn.;mp: occurs when & party disobays “z Sp-i‘tlﬁi: and
definite court order by failure 1o 1ake all reasonable steps within the party’s power to
comply.” Go-Fideo, Inc. v. The Motion Picture Assoc. of Am., 10 F.3d 653, 693 (9th Cir.
1993). Tt is indtially the plaintiffs’ burden to demonstrate, by clear and convincing evidence,
that the alleged contemnors violmed a specific and definite order of the Cournt. /d.; Stone v,
san Francisce, 968 F.2d 830, 836, r, 9 (%th Cir. 1992), The burden then shifis to the
contomnors “to demonstrate why they were unable to comply."” Srone, 968 F.2d at 856, n. 9.
To satisfy this burden, contemnors must show that they toog “every ressonable step to
comply.” /d.; Sekaguaprewa v. MacDonald, 344 F.2d 396, 404 (9th Cir, [976) {(issue is
whether defeadants have perfonmed “all reasonable steps within their power to insare
compliance™).

The purpose of civil contempt 15 remedial, not punitive, As such, the failwe 1c
comply need not be wilful or intentional, and good faith is not & defenss, Go-Videe, 10 F.34d
at 695: Srone, 968 F.2d at 856, Indeed, intent is “ierelevant” fd. Where every reasonable
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efort has been made to comply, however, 2 few technice!l or inadvertent violations will not
support 4 finding of contempt, Go-Fideo, 0 F.3d at 695; General Stgnal Corp v Donallen,
Inc., 787 F.24 1376, 1379 (9th Cir. [986). Nor is contemptappropriate if the perry's action
15 “based on a good faith and reasonable interpretation”™ of the decree. Go-Figes, i0F 3d ar
695. For the reasons expluned below, this Court toncludes that a finding of civil cortempt
i5 amply justified 1 this case,

A Fiolarion of a Specific end Definite Court Order
(1) Whether the RCAP is ¢ “specific end defmite™ Court Qrder

As described above, the RCAP is divided into five categories, each of which contain
detailed corrective actions, a precise deadline for completing the action, and the persan
responsible for the action. Raverswood nonetheless conterds that the RCAP is not
sufficiently specific ard definite 10 be 2nforceable on contempt. On its fzce, this argument :s
disingenuous. Ravenswood expressiy agreed to implement the RCAP and make {1 an
enforceable order of the Court in settlement of this case. Sez Consent Decree at 16 (“Upon
the approval of this Decres by the Court, this Decree, including all of ns exhibits, and the
RCAP. .. shall become a Decree of the Court, and shall be enforced as an order enrered by
this Court,™) (emphasis added); see afso Jan. 18, 2000 Order at 2, 9 | (gpproving Consent
Decree and making RCAP “a final order of the Court thar shall be enforced as an order of the
Court ™). Moreover, Ravenswood in other papers concedes that the RCAP “is a
comprehensive decumen:t that provides “specific direction 1o the District” and in fact
complains that the RCAP's “detar]” may “mterfere with understanding the larger picture of
service delivery .” See Ravenswood’s Aug. 31, 2001 Submission at 7 (emphasis added), see
also Aug. 22, 2001 Tr. at 14 (Ravenswood descnibing RCAP as “so dewmiled that it can be
viewed as 2 checklist.™). Given the above, Ravenswood s contention that the RCAP 15 100
vague and indefinite to suppoct 2 preceeding for contempt 15 meritiess.
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Ravenswood's argument rests pnimanly on its contention. that the CDE and the Count
Monitor disazreed on how to “grade™ certain of Ravenswood's activities, which, in its view,
demonstrates the ambiguous character of the RCAP requirements. The CDE and the Court
Momitor, however, were “grading” different things, The Monitor was evaluating
Ravenswood's compliance with RCAP requirements while CDE was assessing whether
Ravenswood had completed incremencal step-by-step activities it had outlined in monthly
work plans for the months May through July 2001, Accordingly, this argument mus: fail -
Raverswood also implies that some RCAP provisions are smbiguous or 100 subjective
becauss it disagrees with the Monitor’s assessment of the District’s degree of compliarnce.
The fzct that Ravenswood may disagree with the Momitor's assessment, however, does not
establish that the RCAP requirement is vague and ambiguous, Finally, even zssuming
arguends that & few of the 259 individual items lacked sufl ficiem specificity. this would not
render the enrire RCAP unenforceable.

(2) Evidence of a violation

There czn be no genume dispute that Ravenswood is in violation of the RCAP.
Although the RCAP was to be fully implementad by June 2001, see May 25, 2000 Order
(adopting modified RCAP), Ravenswood has so far made only “very meager progress.”
Mlawer's August 3, 2001 Resp. 10 Ct.'s Directive (“Monitor's Repont™) a1 4; see also id, at
10 (“while there has been some small amounts of progress in some areas, the district has not
progressed very far toward the outcomes for sudents required by the RCAP™),

As of Julv 2001, Ravenswood had vet to comply with the maionty (52.3%) ol the
RCAP requirements. Moreover, the third of the RCAP nems that had dbeen fully

2 Even if one accepred the comparisons Ravenswoad Is trying o make, it essentially
shows differences only in whether Ravenswaod was graded panially compliant or simply
noncompliant. Indeed, with a couple of exceptions, the CDE and thé Monitor consistently
agreed a: Ravenswood had not successfully compieted the RCAP requirements at issue
during this three-month period.

i




United States District Court
Feu tr Pewshur Diiwricn of Caiofimain

- —_— —
b =

T % TR 5 T 5 ™ L T — T
g A - R A R~ v~

implemented concem, for the most pan, the “least challenging [RCAP] activities™ such as
setting up an RCAP Commitiee, selecting a parent 10 participate on the SELPA's Community
Advisory Counsel, developing policies and procedures to provide staff with access to
professional litersture, training and conferences, submiming a monthly list of ranstated
documents to the monitor, and requesting copies of sample manual, policies and procedures
from QCR. Moniter's Report at

Indeed, the Monitor's Report, along with the recent Verification Review— which as
discussed above found 54 items of systemic ron-compliance-- paint 3 grim picture of a
district that is massively out of comphance with special education requiréements, and far from
full implementation of the RUAP, See aiso Aug 9, 2001 Rostetter Decl, r21 {*In zach of the
vital areas . . . the current data . . as well as information collected during the venfication
review process, confirm that there 15 gross, systemic noncompliance with the IDEA resulting
in the pervasive denial of FAPE m the LRE to children with disabilines in the Distnct.”).

See alsa Aug. 13, 2001 Pirman Decl. ¥ 7 (The “inescapable conclusion” from the
Verification Raview and Monitor's Repert Cards 18 "a profoundly failed svstem in every
major erea ).

As the Court Moritor reperted, the “most substantive part of the remedy™ awaits
implementation. Monitor's Repon at 5. Specifically, the Distnct has “failed to implement
any sysiems for developing polic.es and procedure, hiring, waining," or supervising qualified
staff, writing proper IEPs, conducting timely [EP reviews aad assessments, or monitoring
and evaluating the delivery of services or the progress of stadents townard therr IEP goals and
benchmarks.” Aug. 13, 2001 Pinman Decl. T 7; see alro Momitor's Report at 5 {(outlining
areas in which little progress has been made), Notably, in some areas the District 1§ in tact
losing ground. For exumple, although the RCAP requires placing students in the least

" As of August 2001 Monitor's Repon, of the nineteen RCAP sections (2,E. through
2.W) that are deveted 1o training, séventéen have vet te be fully implemented.
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restictive environment m which their individuzlized education program can be saisfactorily
implemented, the trend in the District has been toward increased segreeation of disabled
students, wita the pumber of diszbled students in county self-<contained programs ri sing
almost 30 percent-from 61 in 1995 t2 90 in 2000, Monitor's Reportar 5,

The Distriet does not seriously dispuie that significant portions af'the RCAP remaln
unimplemented. Rather, it implicitly concedes this point given its plan to hire a consuliant to
help i make a plan to implement the RCAP. As the District acknowledged at the August 22,
2001 hearing, 12 needs time 1o “come up with a plan that sveryone can sign on1o.. . . to make
true achievements happen in the future . . . [and] g2t at the core values of the Consent Decree
that the plamuffs rightly refer to.” Aug. 22, 2001 Tr. a 14. See also Ravenswood's Aug 11,
<001 Suomission at 34 (Describing District’s plan to hire consultan: who will frer alia
provide schoo! leaders with the information and resources necessary “to implement & special
education service delivery system that meets the raquirements of the Conseat Decree™) ™

In short, the evidence 15 both ¢lear and cnﬁviu:‘m[: - indeed overwhelming — that
Ravenswoed has violated 2 specific and definite order of the Cour.

da:gﬁufem :buv;, the I‘.'n;n-m 1;;kr.-s isﬂmﬂ*lﬁﬂl some of the “oﬁlemﬂré:f‘:ﬂmmfh

i District’s degree of compliance with respect w some of t AP items,
Cﬁl does not ficd these complains meritorious. For example, at the July 26, 2001 kearing,
Dr. Knight ¢ ined that the Monitor had marked RCAP item 2,W.2 Iy compiiant
mstead of compliant because the District had developed, but not yet implemented a )
recruitment plan, and the "RCAP only called for us 1o design a plan.” 1r. a1 30 . RCA2 jtem
2.W.2, however, explicitly requizes the District to “design(] and implement{] ﬁ.flﬂ"l tar
recraitmen: and cetention of qualified siaff.” See Modified RCAP, avached to Monitor's May
19, 2000 Menw In any eveut, the District’s quarrels with certain of the Monitor's conclusions
does not detract from the indisputable fuct that Ravenswood has failed to implement
substantial portions of the RCAP

18
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B. Use of Alf Reasonable Sreps within Fower 1o Comply

Having reviewed the record as a whole, the Court is also amply convincad tha
Ravenswood has failed wo 1ake all reasonable steps i its pewer to comply with the RCAP.
Indeed, it is acutely evident that Ravenswood, for the most par, viewed the RCAP as an
intrusion: to be avoided rather than a challenge 10 be embraced. The record on this point is
both compelling and overwhelming.

The period leading up to te Court's January 1%, 2000 final approval of the RCAP
provides a telling backdrop. After development of the RCAP in 1998, Drs. Gee and Coulrer
each speat about two wezks 2 menth over a pemnod of twenty months in the District attending
mestings with principals, teachers, psychologists, general adminisration staffand parents,
Through this imensive contact, they became very famihar with Ravenswood's effons wo
implement the RCAP. Aug. 9, 2001 Coulter Decl. T 16; Aug. 13, 2001 Gee Decl. 733, As
Dr. Coulter described, during the’r 20 months work:

Efﬂ saw o progress in the Distnct's acceptance of the fact that a a:hangé'in

Ravenswood's service deiweg system was necessary if Raveaswood were 0

be capable of providing FAPE to children with disabtlities. In general, I saw

nn?l?;ts to understand the RCAP, adopt, and implement 1ts provisions .

..« [W]e were faced with fundamental and continual resistance to

mplementation of the RCAP from top administrative levels, res:stance that

permeated and trickled down to the lower levels of adminisration. It was my

mipression that Dr. Knight did not teke the time to fully undersiand the RCAP

... did not provide the oversight necessary to implement the RCAP, did not set up an

accountabi 13' and management structure that would ensure implementation of the

RCAP, and did not set a tone among her faculty and staff that would encourage RCAP

implementation. Tt was as theugh Dr, Xnight thought that the RCAP would 'just go

away" if she herself ignored iL
Aug. 9, 2001 Coulter Decl. 77 18-19. Dr. Gee's observations were simuilar:

During [the 20 months], we saw no progress in the District’s acceptance of the

fact that a change in Raverswood's service delivery system was necessary. As

& resuls, no systemic efforts were made to achieve compliance. In direct

sivon, we faced many activitics of resistance to the implementation of the

RCAP by Dr. Joseph Tatier, the director of special education services.

Aug. 13, 2001 Gee Decl. 935, Due to their frustration, and after “much deliberation,” Dr.

Coulter and Dr. Gee both resigned in May 1999 from their pusitions monitoring RCAP
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implementation for CDE. id. As Dr. Coulier explained, although “[rlesigning . . . wasan
extremely dilTieult and last resont decision for me,” they were “frustrated with the absalute
leck of progress, end fsaw] no chanee of improvement in the District"s administ-ation's
amituce.” Aug. 9, 2001 Coulter D2cl. ® 22 | Aug. 13, 2001 Gee Decl ¥ 35 ("It was our view
.- . thut one of rwe things was raquired- either cooperanion or authority. We had neither.™),

From the time of the resignations in May 1999 through the amival of the Court
Moniter in Junuary 2000, lintle additional progress was made, necessitating as noted earlier, 2
revamping of the RCAP deadlines. Even the appearance of the Coun Monitor {and {inal
Court epproval of the RCAP) did linie w spur sustamned progress, as is reflected by the
month-afler-month bleak report cards showing negligible progress since mid-2000. During
this peried, leadership in the District in the area of special education remained lackluster and
ineffectual. Until just recently, the Board of Trustees - ﬂ:elbud;.' ultimately responsible for
special education compliance in Ravenswood - never exprassed any concems to e
Monitor, and the Moenitor was never asked to attepd 2 Board meeting (0 CiScuss the RCAP.
Monitor's Reportat 2. Similarly, “the necessary leadership from the disinict’s
Superintendent and former Associate Superintenden: on RCAP implementatien has rerely
bezn iu evidence . . . . [Rather], {tThe Izck of leadership . . . has been palpable.” Id. As the
Court Monitor has reported, the Supermtendent has, in his presence, and in the presence of
staff, complained about the RCAF and suggested that it is unfair that Ravenswood has 10
implement a remedial plan while other districts do not. Such remarks appear more designed
to denigrate the RCAP rather than meiivate and energize staff to embrace and implement the
remedy. See April 27, 2000 Mlawer Memo, anached 1o May |7, 2001 Order Re Dr. Kmight's
Resp. 1o Cr.'s April 30, 2001 Order,

One seripus consequence of the lack of leadership has been the Superintendent’s
fatlure 1o effectively supervise and hold accounmble principals and staff m marters relating 10
specia) ¢ducation. Thus, even when the Supetintendem sends out a direcrive 10 her principals
or staff regarding special education matters, it may well go unenforced. See eg. Aug. 13,
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2001 Pimman Decl. § 9, anached 1 State’s Resp. 10 O5C {Although Ravenswood was
required to send 13 school site 12ams to Positive Behavior Training, “[a]fter seven months of
scheduling efforts by the trainers, including several directives by Superintendent Charlie Mae
Knight to staff, caly two teams had completed the training. Despite having scheduled make
up sessions at district request for Friday and Saturday, plus numerous make up sessions, site
staff failed to show up repeatedly for this required training. There were no disciplinary
consequences for principals or staff who failed 10 attend . .. [T]his chain of events sends a
message 1o site staff that district directives and the RCAP iself are unimportant and an
unnacessary intrusion”). The Coxt Monitor has similarly reported that:

Lh]u spite of & mamn from the Sa ‘ntendent to principals which mandared

that & Studemt Success Team (S5T) meeting be held for a-u-* student in danger

Selatl ot Tecee ﬂw%nfﬂiihﬁv“%’ﬂﬁéﬂﬁ%;

arovided by the district, In addition, over 30%% of those who did receive SST

attention had their firs: mrnngnnur;ﬁﬂialeﬁl arguably too late in the

school vear to help a student improve performance and avoid retention.
Monitor's Report at 7-8. In yet arother example, 8 mémo from the Supenniendent
concerning & RCAP-required training for principals went largely unheeded when eight ofthe
District’s |3 principals failed to attend Sz2e May 17, 2007 Order Re Knight's Resp. ta Cr.'s
Apnil 30, 2001 Order and anachmen's thereto

Another sericus consequence has deen Ravenswood's failure to fuily unlize available
resgurces. The Monitor found for example, that the Disuict was not making its own staff
aware that specially hired consultants were available to assist them. See June Tunelines
Report, Section [T 2t 13 (“The majonty of special educators. speech therapists, and
psychoogists interviewed were not made aware by the district that the melusion consultants
hired by the Menitor were availabie 10 assist them in [implementing RCAP requirement
4.1.51"); see also id. a1 19, Ms, Pinman also testified abourt the District's failure to pramptly
follow up on consuliant resources made available by the CDE ™ See alyo Aug. S, 2001

" One small example concerus an experienced corsuliant, fudy Hegenauer, refemred to
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Rosiener Decl. 9§ 27 (“Rather than embracmg the infusion of expernise and resaurces 12
transform its spacial education program, the upper management appears to regard the effors
i meaningful implementation [sic] of the RCAP as unwelcome interference™); Auz. 9, 2001
Coulter Decl. 7 1701 saw almost [no one] taking advantage of the resources available to the
District pursuant w the RCAP to adopt compliant and sound practices in special education™);
Monitor's Report at 6 (“Ofien the monitor has given the disirict detailed guidance on meeting
particular requirements, bu: the district has not followed up.™).

As discussad above, the mstant contempt proceedings finally capturad Ravenswood's
attention in April 2001, and some improved proeress did result. It is clear to the Cour,
however, that the degree of progrsss was still falling far short of that needed 1o ensure
effective implementation of the RCAP in a timely manner. Moreover, the evidence
continued to raise questions regarding the District's cummiéﬁent and ability 1o implement the
RCAP. One example of many is Ms. Pittman’s testimony regarding a meating she avended
in May about implementing the District’s LRE plan:

One of the real concens was at that meeting it s2ems that the [Ravenswood]

mﬁﬁhﬂ EI?ME Em t‘tll.l'l.;: ﬂ?pﬂlnnmuﬂhmﬁﬂrmd

ard didn’t have a copy of the approved plan.

June 4, 2001 Tr. 22. See alfso Aug. 13, 2001 Pitman Decl. § §, antached 1o CDE's Resp. 0
O5C ("The district staff report that they do not know district policy or procedure in key

areas™).’® And on August 15, 2001, the Court Monitor issued seven new dirscrives to

the Disuwict by CDE. Dr. Knight testifiad that Ms. Hegenauzr “did not have adequate ;ime to
devole ‘o this project.” However, when CDE recruited her “she bad two weels available, but
g’mml;wtlume o 1‘21 by the time the Diswrict contacted her, she only had five days left.” June 27,

- - rq a'- -

' See alvo Aug, 13, 2001 Piuman Decl. § 9 at 8 ( ﬁlthnufh the RCAF requires the
district to translate IEP and viler special sducation documents in the primary languages of
the stucents and parenis, the discrict "initialty falled w0 deve.op a plan for this activity, failed
to include the district’'s multilingual office in the process, ard laler failed 1o implement the
plan eventually developed per CDE instruction to contract with Stunford Uriversity for the
services. There was no follow through by [the Assistant Suserintendem of Spect
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Ravenswood regarding activities that the District had repecredly failed 1o completz. ' Allin
all, the Court was not pecsuaded ‘ha: there had been a sufficiently dramatic change of attitude
ar action 10 dissuade it from 13suing the Order to Show Cause. As previously noted, the
Coun explained that the last few months had “served largely 10 spotlight the limitations . . .
if not incompetence, of te then Assistant Supenntenden: of Special Education.™ August 22,
2001 Tr. at 67,

[n shor, the meager progress achieved to date-- amply documented sbove— combined
with the lack of effective leadership in the area of spectal education, and the failurs w fully
utilize available resources, make it patenzly clear that the District has not “taken all
reasoneble steps in its power” to achieve implementation of the RCAP. See Go Video, 10
F.3d a1 693, The record al<o indicates that Ravenswood mplicitly concedes this very fact.
First, as noted above Ravenswood admitied at the Augus: ﬂ. 2001 hearmng that, prior to
these contempt proceedings, this sase did not have the “Superinterdent’s arention ™ Aug. 22,

Educaiion], no coordination between district administrators, and no oversight by the
m:pc_rim:micm. The net result is tha: documents are not being translated on a nmtg{ basis by
qualified stafT and parents are therefore unable to undersiand the contents of [EFs.™).

" The Court cites but two of these seven as examples. The first concerns a policy
Ravenswood had developed on May 31, 2000 and revised on July 6, 2000 ing parent
participation in the assessment process. The Monitor, however, discovered that the policy
was not being fully implemented. “The Monitor's December 2000 Timelines rr.-{u:rt't found no
evidence that the aspect of the &u-ucdugcs regarding assessors making available to parents the
results of assessment prior o [EP meetings, and discussing those results with llgaeu'rm.s ror 10
the metting if requested, were being implemented.™ Aug.15, 200] Directive Re RCAP frem
1.L.3. Accordingly, the Monitor recommended thar the Disrict set forth in wnting steps 2
will take to ensure that its procedures regurding parm:ll?mi:i tion in the assessment
process are fully implemented. A re=monitoring date of 2 1 was set. However, no
response was received. The February 2001 Repor set a re-monitoring date of 430401, Again
no response. The April 2001 Repori set 4 re-moniloning date of 3/31/01. Again no response,
The Muy 2001 Report set a re-monitoring date of 7/31/01. Again no response.

¢ second concerns RCAP iiem 3.J.4, which requires the District 1o develop
procedures and methods of chn*nsiun that eosure that all 2ssessment procedures used are
valid for the specific p or which they are used. The Monitor's E‘lclobf:rfhmtmpgr .
2000 Report found that the district had not adopted procedures and metheds of supervision in
this area and sel a re-monitoring date of 1731/01, No respouse was received. The January
200] Repon set a re-monitoring cate of 3/31/0]. Again ro response. The March 2001
Report set a r:-mnnitmiw date of /31701, Again no response. The Muy 2001 Repaort set a
re-monitoring date of 7/31/01, Again no response.
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2001 Tr.at 12. While the evidence discussad above indicaes an administration that has
often been affirmativelv resistant, not just inamentive, evena simply inamentive
adminmistrazion has, by definition, not done sven within its power to reasonably zomply.

Second, the Supenntendent testified in May 2001 that she has “been in [the Court
Maoniter's] office more times in the lnst monta than [she has] been in since he's been here
[starting back in January 2000]." May 31, 2001 Tr, ar 47 And in June 2001 she tastifiad
that she now had ten people working on RCAP implementation in different capacities. While
these mcreased efforts are to be commended. surely they could have been undernaken long
ago. Similarly, the Dismet’s cur-ent proposal to hire an owside consultant to devise a plan
and strategy 1o help it implement the RCAP is clearly a step within s pn&ér thar could havs
been taken before. The same car. be said for the ather steps if states it now intends o take:
appointing a Board of Trustees subcommities to engage in active oversight of the RCAP
process, forming an alliance with the University of San Francisco's Education Department,
and obtaining the cooperation of the San Marzo County Superintenden: of Education. Unired
Stares v. Hawaii, 385 F.Supp. 212, 216 (D. Haw. 1995) (“The *new and improved’ condust
and pians offzred by Defendznts sre laudable, but thev are 1o evidence of previoas
reasorable steps that should have been 1zken.”).

Nomwithstanding all of the above, the District vigorously contends that the Coun
should nonetheless find that it has, 1n facy, 1aken all reasonable steps within its powers 1o
comply with the RCAF, None of the protiered arguments, however, are persnasive. First,
Ravenswood's assertion that it has made “substantial prograss” is both factually incorrect and
legally insufficient. Ravenswood emphasizes that (1) the Moonor idennfied several
substantive accomplishments of the Distnct,™ and (2) that if the RCAP nems for which the

" The specific accomplishments identified by the Monitor are as follows: (Pll.
developing the LRE plan pursuant 10 1.0 1. (8 montas late); (2) developing the LRE plan
pursuant 10 1.F.1 (6 months late); (3) developing procedures o increase and encourage
parental participation in the IEP and assessment process; (4) developing and begmning
implementation of the SAS] dawsase pursuant 1o 3.E, and 3.F, (after the Monitor issued &
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. District Is in “partial compliznce” are comined with items for which the Diswict has

achieved “compliance,” thea the Distnct is either in full or panial compliance of the majony
--or 68% «- 0fthe RCAP."

While the term “partial compliance™ indicates some activity has occumred, by
definition, the item has not achieved its mtended objective, This explains why, despite
partial compliance on 77 RCAP items there 15 still “gross, tystemic noncompliance with the
IDEA resulting ir: the pervasive denial of FAPE in the LRE 10 children with disabilities in
the District.™ Aug. 9, 2001 Rostetter Decl. ¥ 21; see also July 2007 Verification Review
(finding 54 areas of systemic non-compl:ance). Indeed, no matter how hard Ravenswood
iy try 1o tweak the numbers, or spin the Menitor's Repon, the bottom [ine is that the hean
of the RCAP remains unimplemented, Listle progress has been made in eritical areas,
mecluding training, placing studerts in the least restrictive ::;!'rimﬂm:m appropriate to their
IEPS, developing mathods of supervision, implementing approved procedures in a number of
areas, appropriztely assessing students, and assisting disabled students who are alsa English
language leumners. See section 1. supra; see also Aug 9, 1001 Rosener Decl. €924, 26
(Ravenswood has made “only nagligible progress” and “the simuztion of children with
disabilities in the District has scarcely changed over the past three years™)

directive, followed Ly a Court order), (5) developing procecures regarding assessment team

functioni want 0 3.G.2. (7 months late); and (6) developin icies and procedures to
i|t|1.]:rI-lu:nzml:nniE cction 304 of the Rehabiliation Act (3 months ilre].?ﬁglﬂmr‘i Report a1 34,

? As of the Monitor's June 2001 Timelines Report iissued July 18, 2001), the
Monitor had found Ravenswood conipliant with 93 of the RCAP requirements (37.55%)
partially compliant with 77 of the RCAP rements {30.43%:), end noncompliant wih &1
of the RCAP requiremems (32.02%). See Monitor’s Report at 3, e )

As plainuffs point out, “pasial compliance” {3 not a term provided for in the Consent
Decree. Rather, the Court Moniter created the category us g vehicle for recognizing any siep
toward compliance. While it was 4 well-intentioned 2ffort 1o avoid demoralizing the District |
with overwhelming non-compliance rates, ihe Cour 15 coacemed that Raverswood is
reading more inio the category then it dessrves. Accardingly, the Court grants plainuffs”
request that the Momtor discontinue use of the “panial compliance” category, consistent with
the terins of the Deoree,
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1 Thus while Ravenswood has certainly made some headway, and those effons should
I not be minimized, the progress acnieved 30 far can not fairly be described a5 “substantial™in
light of the fundamental changes required by the RCAP. More importently, Ravenswood's

[

focus on substantial progress i3 misplaced. As set forth above, the pertinen: inguiry s ner

! whether Ravenswood's pregress can be labeled “substantial,” hut whether it can demonstrate
that it took “2ll reasonabie steps within its power to comply™ with the RCAP. Go-Fidao, 10
7| F3d at 693, As explained above, the District clearly has not met this burden *

2 W e Ld

Kavenswood 's aext argument -- that t was prevented fom making any further

9 || progress by events beyond its cortrol -- fares no better, It emphasizes that its Assistant
10 | Superintendent for Special Education and Dirsctor of Special Education both resigned
11| around September 2000 leaving it with no special education leadership for four months, until
12 § January 2001, These vacanciss, they comtend, created a “deep hole™ from which they have
13 [ had to climb, July 25, 2001 Tr. a1 8. As detailed above in saction [, however, the histary of
14§ this casz shows that the District began falling imo 2 “deep hole™ vears ago. Thus, while the
15 | four-month interTuption in special educaton administrative staffing no doubt added to
16 | delays. the District’s attempt to pin years of neglect and hostile attitude on this circumstance
17 || is hardly persuasive. In fact, the RCAP noncompliance rate had alresdy climbed 10 81.25
i8 | percent in the two months prier to the deparure of the staff 'n question. See Manitor's July
19§ 18, 2001 Report Card repon (for June 2001 Timelines); see 2lso Knizht July 26, 2001 Tr. m
20
21

221 " 1n its papers, Ravenswood also indicated that it takes issue with the Monitor's

grading of some CAP items, which it contends is 100 subjective, and thal its compliance

23 || rates should therefore be higher than that reflected in the Menitor’s reports. As such, the

District requested an * stunity o fully address the subjectivity of the monnoning findings

24 § by calling witnesses, including the Moritor and District persornel mvolved mn attemptng 1o

implemem specific RCAPs, before the Count rules on the pleinnffs” moton.” Ravenswood's

25 || Resp, 10 OSC at 2. The evidence [s so overwhelming, however, that Ravensweod has not

macle substantial progress in implementing the RCAP, much less taken all reasonable steps

26 | within its power to comply, that the Court concludes such a hearing would not materially
assist the Court in this proceeding and would only result in funher delay, The Coun alse

27 | notes that prior to this contempt proceeding, Ravenswood never indicated that it disputed the
Monitor's findi Jee July 26, 2001 Tr. at 45 (acknowledging that District had not

28 | disputed any findings in the Moniter's reporns over the previous vear and a hald),
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28 (acknowledging §1.25% nor-compliance rate prior to departure of former Assistant
Superintendentj. The Dustrict also concedes that “[djurirg the last three months of these
individuals' t=nure they . . . made litle 13 no prozress.” Ravenswood Resp, to OSC at 8.5
Nor did the Ravamrswood's performance significantly impreve afier it filled the Assistant
Superimendent position in January. Finally, the Court notes that many RCAP requirements
are the direct responsibility of either the Superintendent or the Associate Superintendert -
not the Assistart Superintendent or Director of Special Education. Monitor’s Report at 2.
Given all of the above, the Fall 2000 staffing gap does linle to demonsirace that Ravenswood
has othzrwise taken all reasonable steps within its power 10 comply with the RCAP.

The Distmict also argues that it was prevented from siowing beter i:rmgrﬁs during the
period May through July 2001 due to actions by the CDE, Specifically, it contends that the
CDE failed to tailor its May, June, and July work plans for :Iﬁe District to the RCAP
require:nems being montored for those months. Asa consequence, the District’s efforts,
which were foctsed on the work 2lans, fatled to ransiate into improved progress on the
Moniter’'s report cards. While, for a varisty of reasons, the work plans were not as closely
tailored 1o the flems being monnored a3 they might have besn, even aking this factor fully
into account, the Court is not convinced that the Dismict 1ock all reasonable sizps in its power
1o comply during this three month period.

First, putting aside the issve of RCAP compliance, the District fell short in its effons
to complee the work plans. For example, “the majority™ of the Julv work plan items were
not completed as of July 26, 2001, Pinman July 26, 2001 Tr. 73.74; see alvo Sunell Decl..

' The District also notes that although the ?mall educaton staff was making “lintde
1o no progress”during these three menths that they “continued to reassure the Distnct
Superintendent that they were working to achieve compliance,” Ravenswood Response 10
QSC at €. Had the Superintenden: or Board held this staff azcountable, however, and either
reviewed their actual productivity or spoken to the Court Monitor, they would have realized
the lack of progress actually being mude. This comment thus only serves to highlighs the
lack of involvememt of, and accountability demanded by, tha Supérimenden: and the Board in
the arez of RCAP implementation.
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Exk. B (showing status of numerous June work plan items a5 only partially complete or not
complete). Second, despite significant overlap between the June work plan and items
monitored at the end of June 2601, see Snell Decl, Exh. B, the District made disappointing
progress. Sez June RCAP Report Card and Follow-Up Moritoring Staws Synopsis. Finally,
the District continued its panarn af 1ailing 1o follow through on RCAP itemns even aftera
specific maner is brought s anention. Atrthe May 31, 2001 hearing, for example, the
Superintendent represented that vanous tems were being worked on and'or would be dore
by the end of June or July, Inanumber of these cases the irems are still not done ™ [4 shor,
while o more complete correlation berween the work plans and the RCAP monitoring
schedule could have somewhat improved Ravenswood's abysmal report card results for May
through July, the Cowst is not persuaded that the Disirict would have shown dramatic

* For example, at the May 31, 2001 hzaring, the Cour: Monitor inﬂqd about RCAP
item 2.D.2. which requires an assessment of the Ipmgnm viding early identification for
young children with disabilities. May 31, 2001 Tr, a1 40 ﬁ:?: July/August 2000 Report card
showed that this assessment kad not been done. Nor had it bean done whan the Monitor re-
monitored this item in December 2000, February 2001, and Apnit 2001, J4. at 41, The
Superintendenr responded that there 1S a commines assigned to this task that bas been

o7 the Fiest_ August 2001 Moeiier's RCAP Report Cand feovering he peciod Arcugh August
o atest, L olGTIULOT 5 LCov penIOC thrg

31, 2001 and issued ber 20, 2001, nothing had been provided to the Monitor.

The Court Monitor also inquired about RCAP 2.V.1 which reguires the District to
develop 4 plan to tain child development center (“CDC") personnel in practices which assist
them o edicaring studems with disabilities. This item was momitored in September 2000,
January 2001 and April 2001 and n%glun had been produced. /. at 50. Again the
Sué:trimmdﬁ:m stated on May 31, 2001 that a committee was working on that plan and had
submined or was planning 1o submit semethicz, fd. On AIZ%E.SI 31, 2001 the District finally
submnitted & document setting forth Nive training dates for child development staff. The
document failed, however, 1o provide for a mentoring component 10 the training, which is
required by the RCAP and is a crirical aspect of such traiming. See Modified RCAP 2.V
Enquéring dgvdzsfpmtm and implementanon of "memtored raming of CIIC personnel”)
emphasis a .

, Orher sjm%lﬂ.l' examples abound. With resgect to RCAP item 3.L.3. the Superinteadant
stated she would check with ker staff 10 try and find out why 2 hadn't been done and noted it
would be re-monitored on July 31, 2001. Mav 31, 2001 Tr. a1 62. Yet, as of the laest,
August 2001 Monitor's RCAP Repon Card {covenng the period through August 31, 2001
and, issued September 20, 2001), this item was still non-compliant \With respect to RCAP
itemn 3.Q0.1., the Superintendent testified that this was a plan “that we arz working on . " Jd. &t
51. While the District has finally hired a consultant 1o deveop the plan, as of the latest,
Angust 2001 Moniter's RCAP Repo:t Card, {covering the period through August 31, 200!

1ssued September 20, 2001), the plan itself still has yet 10 be developed.
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improvement even had the correlation been periect. Nor, of course, does this issue detract
from the more fundamienial point that Ravenswood has failad to demonstrate that it has 1aken
all reasonable steps within 1ts power to comply with the RCAP over the life of decree.

The District also emphasizes that since 1996, ithas 2ad to respond to two grand jury
investigations and time consumung Public Records Act requests. In addition, the
Superintendént was charged with, and then tried and acquited of, varicus felany counts.
While thess events no doubt drained energy and resources, they do not outweigh the
compelling evidence that the District has fmled to take all reasonable steps within its power
to comply with the RCAP. .

zmally, the District suggests that its lack of further progress under the RCAP should
be excused because the RCAP is overly ambitious and onetays.. "The timelmes under which
the Disirict was required to accomplish the 260 corrective astions, twenty-two maonthe from
the date the Consent Decree was signed, amounted 10 an expectation that the Distrier wounld
comnplete each task within less than two days,” Ravenswood's Rasp. to OSC at T: ~Asan
initizl matter, the Coust notes that the RCAP clearly contermplates that the District wil’
pursue 1 variery of RCAP activitizs in differant areas simullaneously pursuant to the carefully
planned sequence provided for in the RCAP. Thus, the suggestion that the District has only
two days 10 complete each activity seriously misreads the intent of the RCAP. Sscond, while
the RCAP is no doubt ambitious -- as befits the serious natre of the problems at hand--
Ravenswood agreed 1o the timelines contained in both the original RCAP and in the modidfied
RCAP. Of course, were the District at ail close 10 meeting its RCAP obligations, its charge
of undue burden might have more force. The District is so far off the mark, however, that its
complaint rings hellow.
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O REMEDY FOR CONTEMPT

As (8 oft stated, "*courts have inherent power to enforce compliance with their lawful
orders through civil comempt.’" Spallons v. Unired Stares, 453 11 8. 265, 276, 110 5.0, 623,
632 (1990} (cutation omitted).™ In so doing. couns may draw upon their “broad equitable
powers,” Stone, 865 F.2d a1 561, 50 as 1o adequately address the task » hand. Spallone, 433
105, at 276, Arthe same time, federal cournts must be mindful of the **interests of stare and
local authorities in managing their own affairs." Jd. (citation omined), Assuch, they must
exercise restraint, using “the ‘least possible power adequatz 10 the end propasad. ™ [ at 280
(citation omurted), Srone, 968 F.2d at 861; see also Missowri v. Jenking, 435138 33, 51
{(1990) (before nruding on local authority, district court must assure iml?*ihat no lesser
alternatives are adequate to the task.). Where, as here, confemp: sanctions are invoked 1
coerce ovedience, the Court must also consider “the characier and magnitude of the harm
threatened by contirued contumacy, and the probable effaciveness of any suggestad sanction
in bringing about the result desired.” United Mine Workers of Am. v. United States, 330 US,
258, 304, 67 5,Ct. 677, 101 (1947},

In this case, plmnttss and the CDE ask the Court to temporarily wransfer the legal
powers, duties, and responsibilities of the Ravenswood Board of Trustees and Supermtendent
1o the State Superintendent of Public lestruction (*SPI™). They contemplate that the SPI
would then appoint an administrator to act as a receiver for the District. The administrator
would oversee the implementation of the RCAP and operations of the District until such time
as the RCAP is fully implemented

1 n A consent decree s enmrmrablr. as a fudicial decrze and 'is subject ok the rules

gﬂu:ruI]} plicabie to other judgments and decrees.” Labor/Cmry Strare v. Los

-:tf-u *r m..- Trarsp. iu*hJ‘Iu 99.56331, 2001 US. App. LEXIS 19410, ‘4 {9th Cir.
A?, 001), F. }d [umg Rufo v. Inmates of SuJolk County J:m, :uz LS. 367,

{tEéI] Indeed, a fi :un:pnnum:nfnrﬂrnammrdm:ruumlﬁsmm the
Enwummt’nm: any other judgment. Srone v. San Franciszo, 968 F.2d §30, 861 n.20 (9th

1692) (“The respect due the federz! judgment is not lessened because the judgment was

entered by consent™),
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As the case law makes clear, the fact that local offic.als are “elected . . . cannot pur
[them) beyond the reach of the law.” Morgan v. MeDonough, 540 F.2d 527, 334 (1st. Cir.
1978). Thus, couns are empowersd 10 appoint feceivers 10 take over state or local
institutiens, including local schools, If necessary to enforce & court order. /4. at 533
(4ppointing receiver for Boston High School); Dixon v. Barry, 967 F.Supp. 335(D.D.C,
1997) (appointing receiver for Commission oa Mental Health Services), Newman v
Alabama, 466 F_Supp. 628, 633-35 (M.D. Ala. 1979) (appointing receiver far Alabama Stte
Prisons); Turner v. Gooleby, 233 F.Supp. 724, 730 (5.D. Ga. 1966} State superimeandent
appointed receiver for Taliaferro Counry school system): Gary W v, Louisfana, 1990 WL
17537 (E.D. La. Feb, 26, 1390) {(appoiating receiver to overses siate childrens' services
agencies), The Judge Roienberg Educ. Crur., Inc. v. Comm r of the Dep't of Mertal
Rererdarion, 577 W.E.2d 127, 424 Mass. 430 (1597) {appnin;'ingre:emr of state Depermment
of Mental Retardation); see gemerally Srone, 968 F.2d at 361 (*when the least inmmusive
measures fail 10 rectify the problems, more intrusive measwres are justifiable™.

As plaimiffs and CDE acknowledge, however, orderng a state takeover of a lozal
school district is an “extrordinary remedy” to be invoked only “when the ficis indicate that
all other remedies will fail.” CDE Resp. wo OSC at 2, In Morgan, 340 F.2d 527, for example,
the Count obsarved that “direct judicial irtervennion in the operation of a school system is not
to be welcomed, and it should not be continued lenger than necessary, Butif in
extraordinary efrcumstances it is the only reasonable altemative to noncompliance with a
court(] [remedy], it may, with apzropriate restraint, be ordered.” Jd. a1 533; 522 also id
(“when the usual remedies are inadequate, & court of equity 15 justified . . . in timing 10 less
common ones, such as a receivership, 1o get the job done"); Newman, 4566 F Supp. at 633
(*The exwaordinary circumsiances of this case dictate that the only altemative to non-
compliznce with the Court’s ordess is the appointment of a seceiver for the Alabama
pnsons.”"); Bracce v, Lackner, 461 F. Supp. 436, 456 ON.D. Cal, |978) (receivership (5
“remaedy of last resont’’).
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Plaintiffs ané CDE vigorously assert that the time for deferznce to local officials in
Ravenswood has passed and that furthzr attempts o implement the RCAP under the current
administration will be futile, leaving recewvership as the Court's only viable option. This
may well ke ue. “Education exparts and consultants familir with the case have concluded
as much. See Aug. 9, 2001 Rosverer Decl. § 28 (“In the absence of sweeping changes at the
1op administration, I cannot envision the successtul implementation of the changes the
Distric: must make in order to comply with the IDEA™); Acg. 9, 2001 Couler Decl. T 21
{expressing cpinion that urless the current 1op admemistration i3 replaced, no effective change
will take place i Rzvenswood ‘s tapaciry and abiliry to provide FAPE 1o childran wita
disabilities); Aug, 13, 2001 Pitimen Decl. 19 4, 10 (same), N

The Court is also deeply cognizant thal the tnjuries mflicied on the snudents by the
District’s failure to provide adequate speial education services are often irreparable. AsDr.
Coulter observed, “many children had already suffered from the loss of educational
opporunity at critical times in their Hves. Those losses will be ditficult to revarse” Aug. 13,
2001 Coulter Decl. 712, Se¢ alro July 22, 1997 Ragsdale Decl, 9 53 (“]O]ne w0 two vears of
lack of proper services may cause irreversible injury to the students' development™).

The Court also notes that many of the children served by Ravenswood are low-mcome, and
come rom racial minority groups with limited English proficiency who already face Eigher
dropout rates and lower employment rates, For those students who face the addinonal
challenge of u disability, the risk of injury from lack of special education services 15 even
more grave. Heumann Decl. 4 11.

Ravenswood contends, however, that the Coun is obliged to give it one more
opportunity 1o demonstrate that it is capable of effectively implementing the RCAP. It
asserts that it now stands ready and 2ble 1o lackle the RCAF with renewed determination and
additional resources, and that it is “poised to make substantal progress.” Ravenswood Reply
at 6. It points out that the Board of Trustzes has become substantially more invaived in the
RCAP in the past fow weeks and has appointed a subcomniitiee of two members who will
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engage in active oversight of the RCAF implementation process, including ensuring that
contracts are prompily approved and funding requests given top priority. It further represenis
that it has formed an alliance with members of the University of San Frarcisco®s Education
Deparment who will assist the Distnc! with team building, and development of oversign
technigues. Snell Decl,, Exh. O (Decl, of Dr. Patricia Mitchell). The District has also
obtained assurances from the 5an Mateo County Superinterdent that it will assist
Ravenswood in implementation of the RCAP. Also newly on board is Dr. Pamela Dawning-
Hosten, who is expected to serve as the Assisiant Superintendent for Special Education, and
whom CDE has praised as “qune capable.” July 26, 200] T-, at 77. Other important mid-
level positions have also recently been filled. including IEP coordinator, Student Study Team
(“5ST") facilitator and Data Menager. Ravenswood particularly emphasizes, however, thar it
has retained an outside consultant, Ur, Michael Norman who will spend 60 days during the
period Seprember 1, 2001 - March 31, 2002* 1o provide “technical assistance and suppor.”
Aug 22,2000 Tr.at 8; Ravenswood's Aug. 21, 2001 Submission, Exh. A,

Although Dr. Norman's centract provides no specifics, Ravenswood states that Dr.
Norman (5 expected 1o: (1) provice a comprehensive needs assessment (bv October 15,
2001), (2) develop a concepmal framework and development plan for 2 commonly accepted
set of daa and related dacabase for use by all the pamies, (3) design a school-based
complince monitoring system, (<) design 4 momtoring, quality assurarce and control
system, and smudent performance measurement system, (5) audit the district’s ability 10
implemznt school-based and District-based plans, (6) provide monthly repors on
implementation of compliance systems. and (7} work cooperatively with the Board,

Superimendent, and Assistant Superintendent for Special Educaunon, building-based
leadesship, the Moniier, and the parties to identily priorities and student-basad outcomes 1o :

" The contract also allows Dr. Nomman, upon consuliation with the Board, 10 tdentify
ad:.d use azsociates of The Study Group, Ine. for paricular assionments for up 1o 60 additicnal
ys.
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1 § be addressed, monitored and refined. Ravenswood's Aug, 31, 2001 submission at 3-4. [n all
2 | respects, Dr, Norman will report to the Bosrd and Superiniendent, /2. at &,

3 The Court remains skepucal that Ravenswood will ke able to efficiently and

4 | eifecuvely purge its contempt even with the ssistance of Dr. Narman and the Study Group.
3 || 10 the fundumnentyl problem lies with the District's wp leadership, then the hiring of a pan-

6 § time censultant who repors o the Board and Superintendeat and has limited authority will

7 ' not ulthmately succeed. The specific tasks outlined for Dr. Norman also raise guestions as to
8 || the District’s approach. For example, while it is understandable that Dr. Noroan would want
3 || to uadertuke some initial evaluation of the Disinct’s handling of RCAP implementation,

10 | undertaking = “comprehensive needs assessment” appears inefficient given that the recent

11 § Venfication Review, and Monitor's monthiy ceporis, already detail the current siate of RCAP
12 § complisnce. It is also unclear why Dr, Norman needs o de';"elup g separale school-based

13 || compliance sysiem or 8 separate monitonng system since these are areas already covered by
14 | the RCAP. Finally, the sbove fiems ars not linked to specific RCAP items and thus it is

13 || difficult 1o evaluute the exten: of RCAP implementation that the District expects to achieve
16 || pursuant to his contiact

17 Nowwithstanding these concems, the Court very refuctantiy concludes that i 15

18 § constrained under case precedent 1o give Ravenswood one final opportunity to damonstrate
19 that it is capable of effeciively implementing the RCAP in 2 prompt and efficient manner,

20 | Neither plaintiffs no: the CDE can provide the Court with any authonty in which a

21 | recervership of a schoel district was imposed at this junciure cof the court procesdings.

22 | Rather, the authority relied upon concerns siteations in which the Coun took the last reson
23 § step of a receivership only after the district or entity had been afforded further opportunities.
24§ Particularly, where as here, the District is sctively, albeir belatedly, assertng its intent 1o

25 | cooperate with the Court’s ordes, has expressed new found enthusiasm, and has taken some
26§ concrete, albeit questionably sufficient, steps w0 improve its chances of success, the proper
27 || exercise of discretion requires that the Court provide the District with one last opportunity 1o
28
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purge its comzmpt before the Couwrt resons 10 the most intrusive and extraordinary remedy
within its power,

Ir reaching this conclusion, the Court has also taken into consideration that neither
CDE nor plaintiffs have yvet presented the Court with more han the abstract notion of &
recelvership, No specific adrunistrator(s) have been propased who can be evaluated: nor has
any such admimstrator outlined any approach for bninging the District into compliance on an
efficiert umetable. See ¢.g Dixon, 967 F.Supp. at 550-31 (in weighing whether receivership
is justified. court should consider whether 2 receiver would provids effecsive and prompt
relief).

This 15 not to say that this Court 15 requmrzd to stard passively by for an undue time
while students continue 10 be deprnived of entical services and suffer possible irreparable
injury. While some courts may have waited inexplicably ]uﬁm periods of ume before
appointing a receiver, see ¢.g. Cary, 1990 WL 173337, at *28 (receiver appointed after 15
years of failed remedies), as plaintiffs observe, the misiakes of those cases, and the anendant
loss of years of critical services, n2ed not, and shall nos, be repeated here. As discussed in
section | above, this Court has already exhsusted 2 number of lesser remedies and
imemmediate steps. These include several exphicit warmings to Ravenswood, the extension of
deadlines in the modified RCAP, the imuation of monthly court meerings in December 2000,
the intensive technical assistance and support provided by e CDE, and the three-manth
continuation of the hearing on plaintiffs’ contzmpt moton, combined with menthly progress
hearings in court. It should be clear then, that this is not a situation in wihach the Coust 15 just
begmning 10 exhaust lesser remedies. Rather. this is a case in which a number of lesser steps
have already been tned and exhausted without success. While, as discussec adove, the Court
conciudes that it is compelied to offer the District one more opportunity 1o demoenstrate that it
has the ability and commitment 1o effectiveiy and fficiently implement the RCAP before

33




Uniitedd States District Court

For |hes Midrtlern Baneed of Calidominia

L

3
4
:
f
!

8
9

uming to receivership --given the history of this case, it is ustifiably just that -~ one fess
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Accordingly, and in ligh of the above, the Court has dztemmined rhat it will proceed as
follows, The contract berween Dr. Worman and the District bagan on Seprember |, 2001 and
concludes on March 31, 2002, a period of 7 months, This i3 more than ample time within
which 1 judge whether Ravenswood's professed renewed commiment and enhanced ability
will in fact ranslite into the effective and efficient implementation of the RCAP. In

particular, the Court will assess whether Ravenswood has-accomplistied the following:

(1) Peniod from now through December 31, 2001
(¢} Whether Ravénswood has completed development ofall plans, policies,
procedures and methods of supervision mandated by t'he RCAP in a manner
fully compliznt with RCAP requirements by the govering re-monitoring date
or December 31, 2001, ;ﬁ'hichm=EI iy earvitest. Completon of the above shﬁuld
ensure that all plans, procedures, and policies nacessary to implement the
ECAP are in place, and compliant with RCAP requirements, by the end of the

V.

~** The Court notes that, while it does not now rule on the efficacy of other potential
':EE:T[E.I receivership™- type remedies at this tme, the partiss have indicated that they would
likely be so impracticable as to be futile. For example, the unconroverted evidence befors
the Court demonstrates that the provision of régular and special education services are so
closelv intertwined that itis essentially im pnssible_. 10 effectively appoint an administeator to
oversee one element and not the other, See Halvorsen Decl, ¥ 7; Heumann Decl, % 9 [2-13;
Aug: 2, 2001 Rosterter Decl, § 22; Aug. 9. 2001 Coulter Decl. % 24; Parker Decl. 9 4,
attached t¢ CDE"s Resp. to OSC; Aug, 13, 2001 Gee Decl. 11 18, 21. Ravenswood appears
10 be in agreement with this point ag well. See Ravenswood’s August 31, 2001 Submission at
9Tt is aqually important that . . . [any system)] recognize that special education is 2 subset
of the general education system . . . Any tempration 10 Creats a separate managemeni 5ysiem
for special eduration must be avoided”™); Knizhe, July 26, 2001 Tr. at 65 (“If You are going 10
improve the quality of special education you must start wit regular
education. ). Accordingly, creating a “panial receivership” or “co-superintendam” thai is
just responsible for special educetion does nut appear to be a viable approach and would
insteac resull in paralle] administrative structures that would likely create more problems
than they solve.
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(bj Whether the District has complied with-all "next steps”specified by the
Maonitor in his monthly réports by the specifiad re-monitoring dates.™ As such,
the District must comply with sll re-monitoring dates that currently fall, or will

fall, within this period of ume.

(2) Period from January 1, 2002 throuzh March 31, 2002

(&} Whether Ravenswood has sansfied a selected set of “outcoines” for
Ravenswood students by March 31,2002, By “outcome” the Court 15 referming
ta both the “Expected Results” and “Standard for Assessing Effective
Completien™ eolumns provided for each corrective acuvity iderified in the
RCAP. This will engble the Court to judge whether Ravenswood 15 able to
move bevond the development of policies, plans, am:i nrocedurss; and

eftectively and efficiently implement the core glements of the RCAP,

The selecied se1 of ourcomes (and any appropnate 1tenm re-monitoning dates

between January 1, 2002, and March 31, 2002, for obtaining such outcomes) should

be consistent with what a functioning and competert school district. teking all
reasonable steps within its power, should be expected to achieve. They shall

be derermined through the fellowing process:

(i) The District shall file and serve by hand or fax a proposed
specific set of outcomes (with suggesied re-monitoring dates of
January 31, 2002, February 28, 2002, or March 31, 2002) by no

later than 12 calendar days from the dar= of his Order,

= “Mext steps” are typically incrementel steps designed to assist the District in

28 { achieving compliance with a particular RCAP requiremen:.
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(i) The plainnfts snd CDE shall then, within 10 calendar davs of
servies of the Distnict’s proposal, file a response indicating exther
agreement with the proposal or offering an altemative speeific

proposal,

(111} The Court Monitor shall thereafter promptly meerwith Dr. Norman

and Dr. Downing-Hosten w jointly develop, by no later than November

15, 2001, a salectad set of outcomes, In the ¢vent that no agreement can

be reached the Court will determine the selected ser of outcomes.
(b} Whether the Disrict has complied with all “next steps’.specified by the Monitor in
his monthly repons by the specifiad re-monitoring :ﬁits. As such, the District
must comply with all re-menitoring dates that curremily fall, or will fall, within this

period of tiune,

The Monitor shall continue to file mouthly reports that docurnent Ravenswood's
progress consistent with the above, The CDE shall continue 10 meet-weekly with
Ravenswood to offer technical assistance and support as needed, The CDE shall file monthly
reports identifying the technical assistance and suppon offered 10 Ravenswood during the
previous calendar meath. The reports shall also indicate whetlier such technical assistunce or
support was acrually provided, and if not, the reason therefore;

Ower these next critical months, the Count will also clusely evaluale Ravenswuood's
attitude toward the remedial process, and its level of coopesation with the Court Monitor,
Both factors must weigh considerably in any determination whethar the District caén
confidently be expected to effectively and efficiently implement the RCAP. And while the

Diswiet’s pronouncements of a changed atttude are welcome, 1t is forewamned that gencral

38




United States District Court

Fawr iloe Mecwthuew D ivad of Cakfumia

W 0 =1 En A B W

10
11
12
13
I4
15
16
17
18
19
20
21

23
24

26
27
28

expressions of good intentions rapidly lose credibility and force if they are not reinforced, or
worse vet. are undermined by inconsistent messages or actions by sither the Board of
Trustees, the Superintendent, school principals, or other District administrators,

The Court retains under submission the issue of any further appropriate remedies for
Ravenswood's contempt, including the propriety of a receivership. It will notify the parties
of further hearings on this issue as its gets closer o March 2002.%

IT IS SO
DATED

nJFGDP f a2/

M E. ERSO!
UNITED STATES DISTRICT JUDGE
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™ In addition 1o receivership, plaintiffs requested two additional remedies, botk of
which are denied. First, piaimiffs urzed the Court (o order CDE to conduct a fiscal audit of
Ravenswood. Plaintiffs have failed. however, to demonstrate “ﬁ%ilﬂ:h an audit is necessary
10 coerce liance with the RCAP. Moreover, the San Matee County Superintendent of
Schools has already commenced an inquiry into the financial management of the District.
Plaintiffs also request thar plaintiils (or their designee) be afforded wldn-rmgm.%atcm o
District databases, files, classrooms, etc. Again, plaintiffs fail to why such an
order is nmn:i‘:- achieve compliance with the RCAP-- particularly given that a Cournt
Meonitor aiready has full access to these items and is engaging in comprehensive monitoring
of the District’s RCAP-related actions.
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