
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

EASTERN DIVISION

ROBERT JACKSON, JOSEPH McGRATH, )
and DERRELL SMITH, )

)
Plaintiffs, )

) No. 06 CV 493
-vs- )

) (Judge Coar)
SHERIFF OF COOK COUNTY, )
COOK COUNTY, ILLINOIS, AND )
DIRECTOR, CERMAK HEALTH SERVICES, )

)
Defendants. )

PLAINTIFF’S MOTION TO CERTIFY
CASE AS A CLASS ACTION

Pursuant to Rule 23 of the Federal Rules of Civil Procedure, plaintiffs, by

counsel, move the Court to order that this case may be maintained as a class

action on behalf of:

All male prisoners at the Cook County Jail who, on and after
January 27, 2004, was subjected to the non-consensual insertion of
a swab into his penis as part of his admission to the jail.

Grounds for this motion are as follows:

1. As part of the admission procedure to the Cook County Jail, male

prisoners are subject to an invasive procedure that involves the insertion

of a swab into the prisoner’s penis. This invasive procedure has been

applied to more than one thousand persons from January 27, 2004 to the

present.

2. Plaintiffs contend that this invasive procedure is undertaken without

consent, is conducted in a manner likely to spread disease, is an
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unreasonable search and invasion of privacy, and is an unauthorized medi-

cal procedure that violates rights secured by the Fourth and/or Fourteenth

Amendments.

3. Plaintiffs also contend that the manner in which the procedure is per-

formed is reasonably calculated to spread disease in that the person who

inserts the swab into the penis of each male prinoser does not change his

rubber gloves after performing the procedure, but instead wears the same

pair of gloves while he performs this procedure on numerous other per-

sons.

4. The challenged procedure was applied to each of the named plaintiffs on

his admission to the jail. (Corrected Amended Complaint, par. 7.)

5. The claims of the named plaintiffs are typical of those of the class. Plain-

tiffs attach to this motion as Exhibit 1 sworn declarations from fourteen

males who were admitted to the Cook County Jail on the same days as the

named plaintiffs.

a. The sworn declarations show that none of the males being admitted

to the jail consented to the procedure and that, given the opportun-

ity, each would have declined to have a swab inserted into his penis.

b. The sworn declarations also show that males being admitted to the

jail do not have the ability to refuse the swab procedure. Kevin

McDuffie was subjected to the procedure when he was transferred to

the Cook County Jail from the Illinois Department of Corrections.

(Sworn Declaration of Kevin McDuffie, par. 5.) McDuffie had been

subjected to the procedure at the Cook County Jail one month

before, did not wish to experience the painful experience again, and

related these facts to a correctional officer at the jail. Id. The
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officer’s response was "to be quiet." McDuffie followed this order:

"I knew that if I complained further I would be beaten up by the

officer." Id. McDuffie’s averments are corroborated by a letter to

counsel from Kevin Patterson (attached as Exhibit 2), who states, in

pertinent part, the following:

[O]n the day in question I had been brought back to court
from Dixon Correctional Center for a resentencing hearing
and had been remanded to the custody of CCDOC. Dur-
ing the medical portion of the intake procedure I went
before this medical med tech (a male) and was told to
drop my pants. Since I had been through this procedure
time(s) before and knowing how painful it is I informed
the med tech that I was from Dixon C.C. and my medical
history was in the folder. He stated "I don’t care about
that, everyone coming into the jail must be tested" and
thus I was made to submit to the test anyway. The pro-
cedure entails dropping you[r] pants and shorts the med
tech grabs your penis with latex gloved hands. He then
squeezed the head of the penis to open the inclosure. He
then inserted the swab, (the entire cotton part) into the
head of my penis. A very painful process.

c. In addition, the sworn declarations show that the pain from the swab pro-

cedure often continues for several days, and in some cases for a week or

more. See, e.g., Sworn Declaration of Jamal J. Davis, par. 7; (three days);

Sworn Declaration of Lawrence Howard, par. 7 (three days) Sworn

Declaration of Jerome Johnson, par. 7 (28 days); Sworn Declaration of

Leonard Pittman, par. 7 (4 days); Sworn Declaration of John O. Williams,

par. 7 (3 days).

d. Moreover, the sworn declarations show that the procedure often involves

the handling of the prisoner’s penis. Sworn Declaration of Jamal J. Davis,

par. 8; Sworn Declaration of Lawrence Howard, par. 8; Sworn Declaration

of Larry E. Lawson, par. 8; Sworn Declaration of Kevin McDuffie, par. 7;
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Sworn Declaration of Leonard Pittman, par. 8; Sworn Declaration of John

O. Williams, par. 8;

6. Further evidence that the case presents common questions of fact and law is

found in the transcript of the trial before Judge Kennelly in Thompson v. County

of Cook, 03 CV 7172.

a. The medical techs who insert the swab into the penis wear rubber gloves

but do not changes their gloves after testing each prisoner. (Testimony of

James Gray, Thompson v. County of Cook, 03 CV 7172, February 2, 2006,

46, attached as Exhibit 3.)

b. A medical tech will typically test 200 to 300 persons and use two to five

pairs of gloves. (Testimony of James Gray, Thompson v. County of Cook,

03 CV 7172, February 2, 2006, 47.)

c. "Reality forces us [the medical personnal at the jail in charge of screening]

to somwwhat compromise our care." (Testimony of Jean Kiriazes, Direc-

tor of CQI Serivces and Risk Management at Cerman Hospital, Thompson

v. County of Cook, 03 CV 7172, February 4, 2006, 52, attached as Exhibit

4.)

7. The intake procedure challenged by plaintiffs presents common questions of fact

and law, including the following:

a. Is the procedure undertaken without consent? And, if so, is consent

required by the Fourth and/or Fourteenth Amendments?

b. Does the procedure violate rights secured by the Fourth and/or Fourteenth

Amendments?

c. Is the manner in which the procedure is performed reasonably calculated to

spread disease and, if so, is this a violation of rights secured by the Fourth
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and/or Fourteenth Amendments?

8. Plaintiffs are represented by competent counsel and will fully and adequately

represent each subclass.

9. Class certification is appropriate under Rule 23(b)(3) because common questions

predominate over individual issues and a class action is superior to other

methods for the fair and effective adjudication of the controversy.

It is therefore respectfully requested that the Court order that the case proceed as

a class action under Rule 23(b)(3).

/s/ Kenneth N. Flaxman
________________________

KENNETH N. FLAXMAN
ARDC No. 830399
200 South Michigan Avenue
Suite 1240
Chicago, Illinois 60604-2430

(312) 427-3200 (phone)
(312) 427-3930 (fax)
knf@kenlaw.com

THOMAS G. MORRISSEY
10249 South Western Avenue
Chicago, Illinois 60643

(773) 233-7900 (phone)
(773) 239-0387 (fax)
tgmlaw@ameritech.net

attorneys for plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on the 8th day of September, 2006, I electronically

filed the foregoing with the Clerk of the Court using the CM/ECF system which

will send notification of such filing to the following: Francis J. Catania, Ass’t

State’s Atty, 50 W Washington St, Room 500, Chicago, IL 60602, and Daniel

F. Gallagher, Esq., Query & Harrow, Ltd., 175 W Jackson Blvd, Ste 1600,

Chicago, IL 60604-2827, and I hereby certify that I have mailed by United

States Postal Service the document to the following non CM/ECF participants:

none.

/s/ Kenneth N. Flaxman
______________________
Kenneth N. Flaxman
ARDC Number 08830399
200 S Michigan Ave, Ste 1240
Chicago, IL 60604-2430
(312) 427-3200 (phone)
(312) 427-3930 (fax)
knf@kenlaw.com (email)


