<

CRIPA Investigation

© I

23 MAY 1983

‘WBR:AEP:PSL:MWD:pjcC

DJ 168-09-15

CERTIFIED HAIL
RETURN RECEIPT REQU&STED

#90398

The Honorable George HNigh
Governor of Oklahoma

State Capitol -

Oklahoma City, Oklahoma 73105

Re: Enid and Pauls Valley State Schools
" Bnid and Pauls valley, Cklahoma

Dear Governor Nigh:

As you will recall from my-letter of April &, 19382, the
Department of Justice initiated an investigation of conditions
at Enid State School and Pauls Valley State School pursuant to
the Civil Rights of Institutionalized Persons Act, 42 U.S.C.
§1997. This letter is to inform you of the major findings of
our investigation in accord with the reguirements of the Act.
We wish to express our thanks for the extensive assistance and
cooperation that we have received from your office, the
Department of Ruman Services, the "Superintendents and staff
of the facilities, the State Medical Examiner, and counsel.
This cooperation has greatly facilitated our work. '

Cur investigation has consisted of tours of Enid and Pauls
valley State Schools (hereinafter “ESS" and "PV3S*") by a physician,
an educational psychologist, and Civil Rights pivision personnel,
We and our consultants have also reviewed extensive documentary
information provided at our request, including, inter alia, rerorts
of investigations into alleged incidents of abuse, staffing infor-
mation, and medical records of former residents. :

Based upon this information, we have concluded that there
exists a pattern or practice of egregious ancd flagrant ccnditions
causing grievous harm to the residents of both instituticns. This
letter sets forth our findings in some detail, followed by our
recompnendations as to the measures required in order to correct
these conditions, Ve are hopeful that, after your review of this
letter, neetings can be arranged between ourselves and appropriate
state officlals to discuss means by which such corrections wmight
be made.



 We are’ undware of "the preclse,lengtn of time during which .
these conditions have been present. However,. we belleve that they
have existed for at least the past several years.

l;" Conditions at ESS andVPVSS ,5\

0

‘l.erack of mlnimally adéguate medical services

Both facilities provide inadequate medical services. to their
resident populations. The primary reason for this deflciency is
lnsufficient staffing, a fact acknowledged by facilxty staff,

. At Ebb, the phy31cian staff cons1sts of three full -tine M.D.'s,
two of whom are not fully licensed; a part-time M. D.; and a part-tlme
Medical Director. Similarly, PVSS employs two full-time M.D.'s,
neither of whom is fully licensed,.a part-time M.D.; and a part-time
Medical Director. .This staffing is inadequate. . While we do not
advocate the 1m9051t10n of specific staff/res1dent ratios as g
constitutional requirement, it is our view that staff of whatever
kind is required in order .to provide residents with minimally
adequate medical care..i,ﬁ ¢¢f4 Cosots i an

Insuff1c1ent llcensed physician coverage has resulted in
derious harm to residents., For example,‘in a random review of 12
ESS death records performed. by our consultant phy81cian, -one. record
revealed that no physician had seen a resident during the five . -hours
between recognition of his deteriorating condition and death,
despite efforts by nursing staff to obtain an M. D.'s services, - .
Moreover, our consultant noted that a working diagnosis had not
been documented nor timely 1ntervent10n implemented in five of the
records rev1ewed. - : :

In 51x ‘of the LSb death records rev1eaed by our . consultant,
there ‘was undue delay in recognltxon ‘of the resident 8 health
problem, resulting in death. For example, the record of one resident
revealed that she was noted to refuse supper, moaned and groaned when
turned in bed, and developed a fever of 10l1°. She died the following
day ‘of a ruptured duodenal ulcer found to be 2 to 3 days old at post
mor tem exanxnation. o

" Both facilitigs are critically short of registered and licensed
practical nurses.’/As a result, direct care personnel, despite their
lack of medical training, must assume undue responsibility for health
surveillance. ‘ : -
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““ "Although our consultant found commendable the practice of
transferring residents for medical treatment in ‘certain instances
to Oklahoma City, PVSS3 records revealed that the transfers of at
least two residents were delayed. The individuals subsequently
died. Such results are expected given the shortage of -nursing
_staff ‘Combined with the problem of direct care staff who are
obliged to perform: healtn assessments on che basis of inadequate
medxcal traininq.' T

The available psycnxatric consultatlon at ESS and PVSS is
severely inadequate in light of the number of residents receiving
psychotropicimedication. The problem is especially severe at
PYsSS, where there has been no ‘psychiatric consultation available
for the past two years. - In addition, psychological services for
such residents, many of whom exhibit aggressive behavior, are also
insufficient. The lack of psychologists to eaploy necessary
behavior modification training leads to- the overuse -of psychotropic
_medxcation as a substitute for programmlng and subjecta residents
to unnecessary testraint.

‘The use of polypharmacy was noted in a random survey: of
records ‘at both’ facilities. “This practice, which'can cause -
hazardous long term irreversible side 'effects, can be justified
only after both intensive programming efforts and maximal doses
0f a single drug have proven ineffectivé. :The records reviewed
did not reveal such justification or documentation. - Also,  medical
aildes at the facillcles, questioned by our ‘consultant, indicated
lack of appropriate training in assessing risks and benefits of
psychotrople mediedtlone and in identlfylng harmful side effects.

Deflcxenc1e3 are also apparent in the area of dentistry.
At E35, the dentist was planning to ret1re imminéntly, and -
the one dental assistant on staff was about to be decertifiegd
dué to her lack of continuing education. . At PVSS, three part-
time dentists performed the services of-one full time: :
equivalent, and the two dental assistants on staff -were not
certified and lackeéd formal training. At both ESS and PVSS,
résident life staff aides received no traxning in preventive
oral hygiene or in teaching residents to brush and care for’
their teeth. There also was inadequate sanitation 1n toothbrush
Btorage areas.»

At PVSS, deficiencies in pharmaceutical practices were
dlso noted. The two pharmacy technicians on staff are not
licensed to dispense prescriptions when the registered ’
pharmacist’ is not available The pharmacy staff reissues
- discontinued mechations,‘whlch jeopardizes pharmaceutical
safety and sanitation. Prescription cintments were dispensed,
to be administered by direct care staff, without being labeled
as prescribed to named residents., In addition there apprears
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to be Ao regular participation by ‘the pharmacy- -staff in e
the annual interdisciplinary team meetings wherein each " '
resident's lndxvidual habilitation plans are reviewed and .
revised." : : R _ o

: In tha area of physical therapy, staftlng is sxmllarlg 80
seriocusly deficient that medically needed services are not
delivered., ©Ssufficient adaptxve equipment for physically handi-
capped residents was also not in evidence. Proper adaptive =
equipment with individual modifications is needed in order to
prevent -inappropriate body growth and to allow residents greater
use .of :existing extremity functions. ° However, residents were
frequently observed restrained in unadapted wheelchairs with
narrow cloth belts where proper pos1cicn1ng’mxght'serve to
prevent-‘inappropriate physiological qrowth and physical harm
to the residents.

As to occupational therapy. the presence of substdntlal
numbers of. residents with special feeding needs and/or impair-
ments of the upper and lower extremities créates an urgent need for
additional OT staff at both institutions. “Frequently, residents
were observed being fed much ‘too-rapidly for their own safety
given their: problems with mastication and swallow1ng behaviors,
In addition, at ESS, ‘at least two residents were observed by our
consultant physician being fed in an essentially prone’ positxon,
.with wheelchairs tipped backward. At PVSS, some residents vere
fed in bed. Feeding residents in prone positions is dangerous °
because it exposes such residents to aspiration and the develop-
ment of aspiration pneumonia,. - - T :

2. Lack of care and training

. A lack of minimally adequate training to enable residents
to live in a reasonably safe eavironment free of undue bodily
restraint was noted. See Youngberg v. Romeo, 102 S.Ct. 2452
(1982). Wwe do not believe that the state has & constitutional
obligation to provide “optimal® care, or to guarantee that each
rasident will improve to the degree of achieving his or her full-
est potential. Moreover, the state has broad discretion in se-
lecting the particular methods of training to be provided, if its
selections reflect the judgments of "gualified professional{s}.®
Id. at 2461. It is our view, however, that the minimal levels
of training just described are not being provided at E£SS and
PVSS. ~For instance, it appeared that many of the physically
handicapped residents, including those discussed above with
ambulation, feeding or speech handicaps, receive no training
in such areas as motor .skills and ambulation, reflex training,
mastication and self-feeding, self-bathing, and rudimentary

;



LT

" ‘communication skills. This" fallu:e to provide minlmal trainlng
contr ibutes to and manifests itself in residents' aggressive
and steéreotypic behaviors observed at the facilities. .These
inclhde} inter alia, incessant disordered physical movements,
headbanging, biting, hyperact1vity, and assaultive behavior,
Moreover , such. behav1ors, ‘left unremediated lead to phzsxcal
deterioration.i’ e B S J 1 CORTTES AR

‘71'
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_ ‘The racilities also lack suf:icient and adequately :
traxned staff to supervise residents properly, thereby enabling
.them to enjoy a safe environment., For example, a group of 21
naked ‘reésidents were'observed being led to a shower area, .

where two staff sprayed the residents down with a large
garden type hose, Residents waiting to be showered sat on
toilets lined up in a row without any provisions for privacy.
These arrangements present hazards to residents and indicate
.that no effort - has been made -to afford minxmal privacy within
the constraints of the facilities. : - Qe

' Restraints are often improperly used at Ess and PVab.

Physiyal restraints should be.used only when necessary to

. protect residents and staff, and only after less intrusive

- behavior modification training methods. have. proved unsuccessful
’ In the casé of one resident at ESS, a mitten restraint was in
"use ‘although her record revealed no plan to address her

handbiting., At PVSS, another resident wore mittens continually,
. although program goals noted in-the record showed activities
'jwhlch would not’ properly address ‘benhaviors typically controlled
by restraints. Another resident wore nittens plus stove,

pipe arm restraints continually, although no self-injurious
behavior was observed by our consultant while the resident

was feeding himself, ' 5till another resident was in restrailnts

even though she was sleeping at the time. These are examples
. of the application of undue bodily restraints, which are .
being used in lxeu of mlnimal ttalning.: . '

‘At the Cherokee Park School and Bllltop Scnool, operated
“by the local school authorities of Enid and Pauls Valley,
‘respectively, the educational services provided to the less
handicapped students are adequate, However, our experts
noted that the more severely handicapped residents do not
have "individualized education program[s]® as defined in the
Education for All Handicapped Children &ct. 20 U.5.C.
§1401(19). For example, several of the individualized educacion
. programs did not address short term instructional objectives,
the children's present levels of educational performance, the
specific educational services to be provided, or criteria for
determining whether each child's instructional objectives are
being met. Moreover, a review of students' files indicates
that those programs in existence are not individualized as
reguired by statute. See 20 U.S.(C.-§1401(l6), (17).
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The Supreme Court's decision in Board of Education of
Hendrick Hudson Central School bDistrict v. Rowley, 102 S.Ct.
3034(1982), recognizes that in the formulation of educational
programs to be accorded handicapped children under the act,

*questions of methodology are for resolution by the States.

I1d. at 3052. Likewise, educational plans need not be designed
¥to maximize each child's potential®™ but must be "reasonably
calculated to enable the child:to receive educational benefits.™
Id, at 3046, .3051. "Thus, greater eiforts must be made at the
Hilltop and Cherokee Park Schools to ensure that the fermulation
and ~implementation of the children's .educational programs comply
with the procedural requirements ‘of the Act and result in .
“tndividualized considetaticn of and instruction for each chilg."

3. Lack of personal physzcal safegy

e Internal reports prepared by E S and PVSS reveal numerous
‘incidents of physical abuse of residents by staff, 1In various
instances, records reveal that staff have been counseled, suspended,
~discharged, or requested to resgign ‘for slapping, kicking, hitting,
or spanking residents. - Moreover, the reports reflect many
instances of-iunexplained’ resident injurieg.” The reports further
indicate that these occurences may result, at least in part,
from inadequate training-of direct care staff and from staffing
levels too 1ow to assure proper-care ana supervision. y

R
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Commendably, many of the reported incidents are apparently
investigated in depth. However, while such reporting and inves-
tigation are essential, we believe that further attention to the
problem of injuries and abuse at ESS and PVSS is required._

4. Inadegpate envxronmental conditions

Environmental conditions are constitutionally deficient.-
In some bathrooms, there are no privacy partitions or even '
toilet seats. Evidence was noted that routine sanitary’
practices at ESS, e.q., procedures for storage-of soiled
laundry, are inadequate. ~Such deficiencies may be at the
root of the reportedly high incidence of amebiasis and of
the recurrent instances of shigellosis. We also noted that
several living areas have had tc be quarantined because of
outbreaks of these and other- 1nfectious diseases.

- PVSS appears to have a better physical plant than does ESS.
‘Although it too contains some living units that are barren, it
also had a number of 1iving areas that’ are clearly adequate.

Se Placement

While we do not believe that the Constitution establishes
- a gg“ se right to any particular kind of placement including
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communlcy placement, it is our view ‘that the applicable state AR

statute, Okla. Stat. Tit. 43A, §411 - which requires annual ‘eval-

uations for the purpose of determining residents' further treat-

ment or training needs and whether residents may appropriately

be released from the institution - creatés sufficient liberty ~

interests as to require some regular process by which profes-—

sionals evaluate the appropriate placement for individuals at

ESS and PVSS. This process must also operate to ensure that

these professional determinations ‘are not arbitrarily denied,

Presently no systematic procedure exists at either facility

for evaluatlng placement or ensuring that the attenddnt profes—

sxonal decision is implemented., . =~ T
In a number of resident records, we noted statements by the

1nst1tut10nal professionals that the residents had maximally

benefitted from the institution and were in need of placement’

elsewhere but could not be placed because of the lack of alterna-

tive programs. In one instance, an eight year old ESS resident

was deemed ready for community placement, but because there were

no group homes for adclescent residents, the record indicated '

placement efforts would not begin uncil he is _elghteen, ‘

While some efforts are under way at the departmental’ level

to develop alternative programs for retarded persons, it is
unclear to what extent such efforts WIll benefit the ESS and PVSS

population.

II. HMinimum measures to remedy these conditions

The following are the minimum measures which, in our view,
are necessary to remedy the deficiencles discussed herein:-

i1, State officials must evaluate the need for medical and
other professional personnel. Needed medical and professional
staff must be hired, trained and deployed. Such staff should be
sufficient in number to afford necessary medical care, surveil-
lance and protection, and to‘provide ainimal training programs -
to enable residents to-live in a reasonably sate envxronment free
from unreasonable oodlly restraint.

2. E3S and PVS5S should evaluate its need for additional
direct care staff and ensure that such staff, when hired, receives’
adequate training in the proper care of residents. In order to
reduce the incidence of resident abuse, such direct care staff
should be sufficient in number to supervise resicents, Training
in the proper managenent of residents with behavior problems is
needed. ,

“3. School-aged residents must be evaluated by state
he officials and provided individualized education plans reasonably
,5wfcalculated to enable the chlld to receive educational bgnefits.




iﬁnviiéiﬁgﬁt ;ngitieagi h ux
:shoﬂid'&e“reexamfned*ﬁni,’whs: nedeésaty

qf‘.:.w <.

.' - E € : efqped
 apprapriatenexs.af:plademeﬁt of realdents at £SS-

to evaIuatg:thQ
'anﬂ PVSSQ,? 9.

gznalfz'L wonld 'note that ‘many. of our” flndiags and recqmmén-y
sdatiods. will_éndaubtédiy come. a8 - ‘R@*’gurprise to 'BSS and PVSS :
' %‘%ﬁAQY‘Of thése individgdals,” Aneluding’ tﬁk¢8u@erintenaent%;

;@mﬁiesgional staff, and. ward personna&. ganﬂxdly

?f drea ,_i-equirin:; improveimaats. oIt
ties" em”1¢jgmany conscientioas and
trgye;to make the

WQuld be :emias ifrwe faxled’to eommend

. Branord ReJnolds .
Aﬁsistan* ﬁtcorney qeneral
*‘CLVLI ?13hts ulesion

ST e, Howard J. Chlnn
aaﬁtrlntpnﬂenv. b"”

‘Y

L ees Mike .urpan; Esq.“
RO »kgAttorney’uenerql

"3,

] VR :; ‘dr..ChArlea th F>_
. Cnazrmqh, Oklahcas | Pudlic . . Bupe rxqz ndent,‘vas
Lol  " helfareiCOQmission N L

- '::f'fﬂ Mr. eginal&;ﬁ;,aarnes,

dl;*la; u. Price, Ls‘

. ﬁenry Bellxpn 2 '
aitegtcr, &xlalona DepqrtmenL _ ,
“bf guman Services LT : : 4 f\.. Z{eating, Z3y
- ‘States Attorney | ¥

gory:Tu"Ker,
Eahnsel £om: DBI Y




