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2006 U.S. Dist. LEXIS 4248, *

ESTHER KIOBEL, individually and on behalf of her late husband, DR. BARINEM KIOBEL, et. al.,
Plaintiffs, -against- ROYAL DUTCH PETROLEUM COMPANY, and SHELL TRANSPORT AND TRADING
COMPANY, Defendants.

02-CV-7618 (KMW) (HBP)
UNITED STATES DISTRICT COURT FOR THE SOUTHERN DISTRICT OF NEW YORK

2006 U.S. Dist. LEXIS 4248

January 20, 2006, Decided

SUBSEQUENT HISTORY: Sanctions allowed by, in part, Sanctions disallowed by, in part Kiobel v.
Royal Dutch Petroleum Co., 2006 U.S. Dist. LEXIS 71421 (S.D.N.Y., Sept. 29, 2006)
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Aug. 15, 2005)
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Miller, Charles Baridorn Wiwa, Isreal Pyakene Nwidor, Kendricks Dorle Kwikpo, Anthony B. Witah-
Kote, Victor B. Wifa, Dumle J. Kunenu, Benson Magnus Ikari, Legbara Tony Idigma, Pius Nwinee,
Simeon Deddoa, Kpobari Tusima, Plaintiffs: Carey R. D'Avino, Keino R. Robinson, Stephen A.
Whinston, Berger & Montague, P.C., Philadelphia, PA.

For Royal Dutch Petroleum Company, Shell Transport and Trading Company, p.l.c., Brian Anderson,
Shell Petroleum Development Company of Nigeria, Ltd., Defendants: Michael T Reynolds, Rory O.
Millson, Thomas G. Rafferty, Cravath, Swaine & Moore, LLP, New York, NY.

JUDGES: Kimba M. Wood, United States District Judge.
OPINION BY: Kimba M. Wood

OPINION:

WOOD, U.S.D.J.:

Nigerian Plaintiffs bring a putative class action pursuant to the Alien Tort Claims Statute, 28 U.S.C. §
1350, against oil company Defendants. On March 18, 2003, Defendants moved to dismiss the
Complaint on the grounds that: Plaintiffs' claims (1) are barred by the "act of state" doctrine; (2)
are barred by [*¥2] the doctrine of international comity, and (3) fail to state claims on which relief
can be granted. On July 3, 2003, Plaintiffs moved to certify their class. On March 11, 2004,
Magistrate Judge Henry B. Pitman issued a Report and Recommendation (the "March 11 Report"),
recommending that Defendants' motion to dismiss be denied in all respects. Defendants timely
objected. On March 31, 2004, Magistrate Judge Pitman issued a Report (the "March 31 Report") and
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Recommendation recommending that the Plaintiffs' motion to certify a class be denied. Plaintiff's
timely objected.

Subsequently, on May 17, 2004, the Plaintiffs filed an amended complaint ("Amended Complaint").

The Defendants filed a new motion to dismiss, and also a motion to strike the Amended Complaint.
By Report and Recommendation dated August 17, 2005, Magistrate Judge Pitman, incorporating his
analysis from the March 11 Report as to the motion to dismiss, recommended that both motions be
denied.

Because Defendants object to the Magistrate Judge's recommendation that the motion to strike be
denied, the Court reviews de novo that portion of the Report. See Fed. R. Civ. P. 72(b) [*3] . The
Court agrees with the Magistrate Judge that the motion to strike, on the ground that Plaintiffs were
required to make a motion pursuant to Fed R. Civ. P. 21 in order to amend their complaint, should
be denied because Fed. R. Civ. P. 15 applies to the Plaintiffs' changes. See August 17 Report at 5-7.
The Court notes that, in any event, the Court would have granted a motion under Rule 21 to amend
the complaint. The motion to strike is therefore denied.

Because the motion to strike is denied, the complaint filed on May 17, 2004 (Docket # 69) states
the relevant claims for this action; thus, the original motion to dismiss, filed March 18, 2003
(Docket # 7) is now moot. The Court will, however, consider March 11 Report recommending denial
of that motion, and all the parties' briefing as to that Report, in considering the identical arguments
raised in the July 15, 2005 Motion to Dismiss (Docket # 93).

The motion to certify a class may be mooted by the filing of an amended complaint with different
parties. If not, the filing of the amended complaint may alter the parties' arguments as to the
motion [*4] to certify. The Court therefore directs the parties to inform the Court as to the effect
of the amending of the complaint on that Motion.

Additionally, the Court has considered de novo that portion of the Report which declined to consider
arguments under Sosa v. Alvarez-Machain, 542 U.S. 692, 124 S. Ct. 2739, 159 L. Ed. 2d 718
(2004). The report concluded that such arguments were procedurally defective because they were
raised for the first time in Defendants' reply brief. August 17 Report at 11, 14. However, Sosa was
decided four weeks after Defendants' motion to dismiss was served, and the Defendants asked to
file supplemental briefing of the issues raised by Sosa; the Magistrate Judge denied the request,
stating that "If [the Court needs] more briefing after considering the currently filed submission, [the
Court] will order it at that time." See Memo Endorsement dated August 20, 2004 of Rory O. Millson
leter dated August 16, 2004. The Court therefore concludes that the argument is not procedurally
barred.

In any event, given the effect of Sosa on claims under the Alien Tort Statute, 28 U.S.C. § 1350, the
Court would be remiss in [¥5] declining to consider such arguments. The Court notes that whether
or not plaintiffs state a claim for which relief can be granted under the ATS determines whether or
not the Court has jurisdiction to hear them. See Sosa, 542 U.S. at 712-13. The Court has a
continuing responsibility to determine (sua sponte if necessary) whether or not it has jurisdiction.
See, e.g., World Trade Ctr. Props., L.L.C. v. Hartford Fire Ins. Co., 345 F.3d 154, 160 (2d Cir.
2003). Therefore the Court will consider the Sosa arguments. However, because the August 17
Report treated the objections as waived, and because the Kiobel plaintiffs did not brief the Sosa
issues, the Court will welcome additional briefing on the subject.

In conclusion:

. The motion to dismiss, filed March 18, 2003 (Docket # 7), is dismissed as moot.

http://w3.lexis.com/lawschoolreg/xlinklogin04.asp?key=60f0e01f48800ea95077ccc49e35df11 Page 2 of 3



Total Practice Solutions Ultimate Rewards Framed Research 06/12/2007 06:49 PM

. The motion to strike, filed July 15, 2004 (Docket # 93), is hereby denied. The
simultaneous motion to, in the alternative, dismiss the complaint is still pending.

. The parties are directed to inform the, Court by January 20, 2006 whether the Motion
to Certify is moot in light of the filing of the amended complaint, [*6] and if not, any
implications that the amending of the complaint has on the recommendations in the
March 31 Report.

. The Court will consider any supplemental briefing the parties wish to submit as to the
impact of Sosa v. Alvarez Machain, 542 U.S. 692, 159 L. Ed. 2d 718 (2004) on the
motion to dismiss. The parties may cite to any decisions in any jurisdiction interpreting
Sosa that they believe will be of assistance to the Court. Moreover, the parties may
address the implications of Sosa for each of the counts in the Amended Complaint as
well as any impact Sosa may have on claims under the Alien Tort Statute, 28 U.S.C. §
1350 based on theories of conspiracy or aiding and abetting generally. All briefing must
be received by January 20, 2006.

SO ORDERED.

Dated: New York, New York
January 3, 2006

Kimba M. Wood

United States District Judge
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