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FOR I7--IE SECOND CIRCUIT

Docket No. 96-6206

SYED ABDULLAIt, et al.,
Plaintiffs.Appellees,

-y.-

IMMIGRATIONAND NATURALIZATION

SERVICE,

Defendant-Appellant.

BRIEF FOR PLAINTIFFS-APPELLEES

Plaintiffs-appellees submit this brief in answer to the

brief of defendant-appellant Immigration and Naturalization

Service (INS) on appeal from a June 5, 1996 judgment of the

United States District Court for the Southern District of New

York (Hon. Allen G. Schwartz) entered in accordance with a March

29, 1996 opinion and order reported at 921 F. Supp. 1080

(S.D.N.Y. 1996) Joint Appendix (JA) 1865, 1908.

STATEMENT OF SUBJECT MATTER
AND APPELLATE JURISDICTION

The district court properly exercised jurisdiction

under 28 U.S.C. §1331, McNary v. Haitian Refuq.ee Center .... ~nc.,

498 U.S. 479 (1991), and Reno v. Cathol~c. Social Services~ Inc.,

509 U.S 43 (1993). This case concerns constitutional and

statutory challenges to the INS’s practices and procedures in

implementing the Special Agricultural Workers ("SAW") program



created by the Immigration Reform and Control Act of 1986

("IRCA"), Pub. L. No. 99-603, I00 Stat. 3359, 3417-22

(1986) (codified at section 210 of the Immigration and Nationality

Act of 1952, as amended ("INA"), 8 U.S.C. §1160 (the "SAW

statute").

ISSUES PRESENTED FOR REVIEW

1. Whether the district court has subject matter

jurisdiction over plaintiffs’ claim that the INS engaged in an

unlawful pattern and practice in adjudicating plaintiffs’

applications for SAW status.

2. Whether the INS, by its practices, effectively

created an irrebutable presumption that plaintiffs’ SAW

applications were fraudulent based on their employers’ fraud

convictions or the INS’s suspicion that such employers provided

fraudulent documentation in other, unrelated, cases.

3. Whether the INS’s employment of a fraud profile

linking plaintiffs’ ethnicity with suspicious conduct is

unconstitutional and violative of the SAW statute.

4. Whether plaintiffs had a Due Process right under

the Fifth Amendment to competent interpreters at their INS

Legalization Office interviews.

STATEMENT OF THE CASE

The legalization provisions of IRCA were directed at

the "large alien population living and working [in the United

States]" who have been here a number of years, have strong family

ties here and have contributed to the United States "in myriad



ways," including through their work and tax dollars. H.R. Rep.

No. 99-682 pt. I, 99th Cong., 2d Sess. 45, 49 (1986), reprinted

i__nn 1986 U.S.C.C.A.N. 5649, 5653.

Congress believed "that a one-time legalization program

[is] a necessary part of an effective enforcement program and

that a generous program is an essential part of any immigration

reform legislation.,, 1986 U.S.C.C.A.N. at 5653.

Congress intended that IRCA would be implemented in a

"non-discriminatory manner":

Most important, the Committee states unequivocally
that the program shall be implemented in a non-
discriminatory manner without regard to an
individual’s nationality, race, colors sex or
religion. The Committee intends to closely
monitor the implementation of this provision.

1986 U.S.C.C.A.N. at 5672.

The SAW program, one of the two amnesty programs

created under IRCA I, extended legalization to certain qualifying

undocumented aliens who were otherwise admissible and had

performed farm labor in the United States for at least 90 days

during the 12-month period prior to May I, 1986. 8 U.S.C. §

l160(a) (i) (B) (ii), 

Plaintiffs applied for adjustment of status under the

SAW program. JA 43-122.

i The second amnesty program permitted an undocumented alien
to adjust his status if he had resided in the United States
continuously and lawfully since January I, 1982. Se___ee 8 U.S.C. §

1255a; McNary v. Haitian Refuqee Center, Inc., 498 U.S. 479, 483
(1986).



Under the statute and regulations, an applicant for SAW

status has the initial burden of proving eligibility "as a matter

of just and reasonable inference." 8 U.S.C. §l160(b) (3), 

C.F.R. § 210.3(b). Congress recognized that there were problems

unique to documenting SAW workers’ employment history, given the

conditions under which they work. The House Report on IRCA

stated: "Many undocumented aliens have been clandestinely

employed and thus may not have the usual trail of records. 1986

U.S.C.C.A.N. at 5677. The Committee further observed that

,,[u]nnecessari!y rigid demands for proof of eligibility for

legalization could seriously impede the success of the

legalization effort." Id. Therefore, the INS was expected "to

incorporate flexibility into the standards for legalization

eligibility." I_dd. Even where the alien was employed under an

assumed name, the Attorney General was mandated to "establish

special procedures to credit properly work in [such] cases." 8

U.S.C. §1160(b)(3)(A).

If the alien’s employer or farm labor contractor has

kept "proper and adequate records respecting such employment,"

the alien can meet his burden by providing such records, "and

such other reliable documentation as the alien may provide." 8

U.S.C. §l160(b) (3) (B) (ii). Once this has been achieved, 

burden then shifts to the Attorney General to disprove the

alien’s evidence with a showing which negates the reasonableness

of the inference to be draw~ from the evidence." 8 U.S.C.

§l160(b) (3) (iii). Congress mandated that the Attorney General



adjust the status of any alien who met the statutory criteria.

("The Attorney General shall adjust the status" of any applicant

who establishes employment.) (Emphasis added.) 8 U.S.C. 

1160 (a) (i)

The process of applying for SAW status began at the INS

Legalization Office ("LO") where plaintiffs paid a fee to the INS

and submitted applications claiming that they had engaged in at

].east 90 days of qualifying agricultural employment during the

statutory period. 8 C.F.R. § 210.2(a) (i) and (c) (2) ; JA 

Plaintiffs were interviewed by LO examiners in the only personal

encounter between plaintiffs and the INS. At the interviews,

examiners reviewed plaintiffs’ applications and any accompanying

supporting documentation they submitted. 8 C.F.R. §

210.2(c) (2) (iv).

Upon the submission on a non-frivolous application,

plaintiffs could not be excluded or deported, and were issued

authorizations to work in the United States. 8 U.S.C. §

l160(d) (2) (A) and (B); 8 C.F.R. § 210.4(b) (2). 

retained their work authorizations until they received final

determinations of their applications for adjustment of status. 8

U.S.C. § l160(d) (2) 

During the course of plaintiffs’ interviews, the LO

examiners utilized "form 1-696." This form contained a fraud

scale where the examiner rated each applicant on a scale of one

to five, based on the examiner’s "level of suspicion of fraud."

See, e.__~q., JA 155-156, JA 380-381, JA 406-407, JA 408-409. Form



1-696 was utilized in every case. See generally, JA 145-1844;

see also Exhibits B, E, and G to the Declaration of James A.

O’Brien in support of the motion to dismiss or for summary

judgment ("Def. District Court Exs. B, E, G").2

Form 1-696 also included a section for the LO examiner

to record his or her recommendation of grant or denial to the

Regional Processing Facility (RPF), the next level 

administrative review. Id.; INA § 210.1(q). Where, as here, the

RPF intended to deny the applications, applicants were notified

and given an opportunity to respond. 8 C.F.R. § I03.3(i) (i).

Where the RPF decided to enter a final denial, applicants were

given notice of their right to appeal to the LAU. 8 C.F.R. §

i03.3(a) (3). Where, as here, plaintiffs appealed, their files

were forwarded to the LAU for a final written denial. 8 C.F.R. §

i03.3(a) (2) (i)-(iv) and (3) (iii). On the administrative 

~he applicant could submit "such additional or newly discovered

evidence as may not have been available at the time of the

determination." 8 U.S.C. § l160(e) (2) 

Most of the plaintiffs spoke little or no English at

the time they were interviewed. The quality and level of

competence of interpreters, when they were provided by defendant,

varied from interview to interview. LO examiners did not make

language distinctions among the varying Indian dialects. Any

2 The Joint Appendix contains approximately 25 of the 437

plaintiffs’ files which were submitted in the District Court. An

entire set of files is contained in the District Court record, Def.
District Court Exs. B, E, G. Each plaintiff’s file contains form

1-696.

6



Indian or Pakistani interpreter, no matter which language he or

she spoke, was in most instances used universally and

indiscriminately. For example, a Punjabi interpreter was

frequently used to translate for those who spoke Urdu, Hindi or

Bangla, even though s/he was not competent to translate those

languages. In some instances, friends or family members

interpreted. In other instances, no interpreter was present at

all. JA 46-47, JA 60, JA 66-67, JA 87, JA 556-557; See also

Exhibit 2 to the affirmation of Robert A. Murtha, Jr. dated

August 15, 1994 in opposition to defendant’s motion and in

support of the cross-motion ("Pls. District Court Ex. 2").3

There were no court reporters or tape recordings at

plaintiffs’ interviews. The only record of the interviews

consisted of the LO examiners’ handwritten notes. The interviews

formed the basis of the LO examiner’s recommendations to

subsequent levels of administrative review. JA 47, JA 67, JA 87,

JA 557.

In all cases, denial was recommended where plaintiffs’

named employers appeared on defendant’s suspect list or blacklist

because these employers were either convicted of fraud or

suspected of providing fraudulent documentation in other,

unrelated instances. JA 47-57, JA 58-59, JA 67-87, JA 551-556;

se__~e generally JA 145-547, JA 613-1864; see also Def. District

3 Plaintiffs’ affidavius in opposition to the motion to

dismiss or for summary judgment and in support of the cross-motion
are contained in the District Court record, "Pls’ District Court
Exhibit 2."



Court Exs. B, E, G; Pls. District Court Ex. 2. All plaintiffs

who claimed employment for any one of these blacklisted employers

were denied in identical or virtually identical language, no

matter what, or how much, further supporting documentation

plaintiffs submitted. 4 !_~d.

The LO recommended denial and the RPF and the LAU

routinely denied in the same or similar language any application

from any applicant who claimed employment for a suspect or

blacklisted employer notwithstanding any additional evidence that

was submitted. I__dd.

Denial was also recommended where plaintiffs were

members of certain ethnic groups, including Indians, Pakistanis,

Bangladeshis, Sri Lankans and Punjabis, because the INS suspected

that members of these groups were providing fraudulent

documentation from the above-mentioned suspect or blacklisted

employers. JA 554-555, JA 145-1844, se___ee ~enerally JA 145-547, JA

613-1864; see also Def. District Court Exs. B, E, G.

Plaintiffs cited several examples in support of their

cross-motion in the district court:

4 The employers or farm labor contractors named on plaintiffs

applications were: Larry Marval, Catherine Gervasoni, Frank
Turner, Paul C. Adame, Enselmo S. Benavies, Joseph Johnson, Lee
Artis Breedlove, Wayne Bright, Travis Bruce, Randy D. Christian,

Drew Conklin, John Lawrence Gaier, Hector C. Garza, Joe Gonzalez0
Barry Harper, Salomon Homidas, Allan Lafferty, Duane Robert Martin,
Curtis Martin, Annie G. Mason, Harvey Matusow, Ceneque Montius,
Alfonso Moya, Bruce Newberry, Margaret Owens, Ron Palmer, Peavine
Enterprises, Justin Pierre, Charlie Reeves, Jr., Michael Rendon,
Galdev Singh Sangha, Elias Santoyo, Paul Sauceda, Reginald Van
Zandt, Jose Luis Vargas. JA 552-553; Pls’ District Court Exs. 2

and 3.

8



Regarding the application of plaintiff Hameed Akhtar,

the LO recommendation states:

...this file to DAU since all Pakistani’s [sic]
claiming SAW eligibility from work in Texas are
suspect."

JA210-211

Regarding the application of Kawser Mustafa, the LO

recommendation states:

JA344-345

The applicant fits the ’profile’ of highly suspect
applicants of Indian/Pakistani nationality, all
coming from the region of Punjab .... Due to past
experiences involving the above applicants seeking
legalization under Sect 210 (SAW2), we have reason
to suspect that the documents presented by such
applicant may have been obtained fraudulently ....
I recommend that this application be denied.

Regarding the application of Ali Rafaqat, the LO

recommendation states:

Denied Suspected Fraud. Pattern has been
developing with Indians and Pakis in agricultural
work.

JA370-371

Regarding the application of plaintiff A. Umer Din

Robinson, the LO recommendation states:

...because of similar pattern and profiles have

been established on similar nationalities of
Pakistanis recommend denial.

JA372-373

Regarding the application of plaintiff Zaman Malik, the

LO recommenation states:

This case fits the pattern established by citizens

of Indian and Pakistan and due to suspected fraud
it is recommended denial.

JA406-407



Regarding the application of plaintiff Shahinshah

Babar, the LO recommendation states:

JA342-343

Due to the...fact that subject is...of a
particular ethnic group that is allegedly involved
in obtaining fraudulent documentation...it is
requested that a thorough review of this petition
and all relating documents be conducted to
ascertain the validity and veracity of said
petition.

Regarding the application of plaintiff Ahmed Y. Darbar,

the LO recommendation states:

Applicant comes within a pattern of Indian
citizens who claim they entered the US in 1984 or
1985 and enter into agricultural labor for the
minimum period of man days required to qualify for
Group II SAW. Fraud highly suspected. Recommend
denial.

JA402-403

The district court searched the record and cited many

other examples. See JA 1896-1898.

The INS record is replete with instances of

"profiling." See, e~.., Badsha Oliullah, rated five on the fraud

scale, ("fits the profile of highly suspect applicants .... "), JA

155-156, Mahmood Arshid, a number four on the fraud scale ("falls

into fraud saw [sic] common in agric workers from India and

Pakistan"). JA 324-325. Khi Hassain "comes within the profile

of alien applicant from Punjab or India .... " JA 328-329. Md.

Jainal Abedin "fits the profile of the other highly suspect

Indian/Pakistan SAW applications .... " JA 332-333. Md. Shajal

Miah "fits the ’profile’ of highly suspect applicants of

Indian/Pakistani/Bangladeshi/Sri Lankan nationality." JA 338-

i0



335. Rdaz Saddique "comes within the profile of alien applicant

from Punjab or India .... " JA 340-341. Khadim Hussain "meets

profile of India/Pakistan national applying for amnesty under

Group 2 .... These applications are highly suspect and I

recommend denial .... " JA 354-355 Munir Hussain "fits the

’profile’ of highly suspect applicants of Indian/Pakistani

nationality all coming from the region of Punjab." JA 356-357.

Syed S. Hussain, who claimed employment at Royal Crest Meats "fit

the profile of the other highly suspect Indian/Pakistan SAW

applicants." JA 360-361. Denial of Syed Q. Gardezi’s

application was recommended where he submitted documentation from

Royal Crest Meats and the "[LO] has received numerous SAW

applications with similar documentation and similar profile." JA

364-365.

During the entire process, plaintiffs were not

permitted to inspect defendant’s files and records or to obtain

the identities of INS’s sources of a~verse information. JA 57,

JA 59, JA 84, JA 86, JA 556. It was not until plaintiffs

received notices from the RPF that the INS intended to deny their

applications that plaintiffs became aware that their employer

appeared on the suspect list or blacklist. JA 47, JA 67, JA 555.

Then, notwithstanding any additional information that plaintiffs

submitted after receiving notification of INS’s intent to deny,

the applications were denied because the INS claimed that it had

adverse information in its files concerning plaintiffs’

employers. Id. The INS never came forward with any proof that

ii



this "adverse information" applied to any particular plaintiff,

and never found or claimed to have found that the particular

plaintiff never worked for the employer named on the application.

JA 47-48, JA 58, JA 67, JA 86, JA 555-556; see also JA 145-547,

JA 613-1864, ~is. District Court Ex. 2; Def. District Court Ex.

B, E, G.

When plaintiffs’ applications were finally denied by

the LAU, they lost their authorizations to work in the United

States and became subject to exclusion or deportation. JA 58, JA

85, JA 562, Pls’ District Court Ex. 2; 8 U.S.C. § l160(d) (I) 

and (B).

Plaintiffs commenced these consolidated actions in the

district court to challenge the INS’s practices ~nd procedures in

implementing the SAW statute. JA 43-122. The INS moved to

dismiss or, in the alternative, for summary judgment. JA 133-

134. Plaintiffs opposed the motion and cross-moved for summary

judgment. JA 548-549.

Plaintiffs contended that the district court has

subject matter jurisdiction over plaintiffs claims that the INS

engaged in an unlawful pattern and practice in adjudicating

plaintiffs’ applications for SAW status; that the INS effectively

created an irrebutable presumption that plaintiffs’ SAW

applications were fraudulent based on their employers’ fraud

convictions or the INS’s suspicion that such employers provided

fraudulent documentation in other, unrelated, cases; that the INS

engaged in a wholesale pattern and practice of classifying

12



plaintiffs by their ethnic group and recommending denial and

ultimately denying every application where the INS had

predetermined that the group of which plaintiff was a member was

guilty of committing fraud or was suspected of having submitted

fraudulent documentation in other, unrelated instances; that

plaintiffs had a due process right to competent interpreters at

their INS Legalization Office interviews. JA 1868-1903.

The district court denied the INS’s motion and granted

the cross-motion to the extent that defendant was ordered to

vacate the denials of plaintiffs’ applications and readjudicate

them in accordance with the principles set forth in the Court’s

opinion and order. Specifically, the INS was ordered to:

(a) provide plaintiffs with competent

interpreters,

(b) consider each plaintiff’s application

individually, without reference to a fraud

profile based on ethnic and national origin,

and

c) afford plaintiffs the opportunity to rebut

adverse evidence, without raising an

irrebutable presumption of fraud based on

employers’ fraud in other instances.

JA 1865-1907.

Judgment was entered June 5, 1996. JA 1908-1909.



SUMMARY OF ARGUMENT

The district court properly exercised jurisdiction over

plaintiffs’ claims because they constitute constitutional and

statutory challenges to the practices and procedures that the INS

employed in implementing the SAW program. Plaintiffs do not seek

judicial determinations of the merits of their individual

applications for SAW status; they do not seek judicial review of

their denials. Therefore, the district court correctly relied on

and applied the two leading Supreme Court cases concerning INS’s

implementation of the legalization programs under IRCA, McNary v.

Haitian Refugee Center, In cc., 498 U.S. 479 (199].) and Reno 

Catholic Social Services, In<., 509 U.S. 43 (1993) Plaintiffs

need not be before a court of appeals in deportation proceedings

in order to have their claims heard.

Plaintiffs claims that (a) they have a due process

right under the Fifth Amendment to competent interpreters at

their LO interviews, (b) the INS misapplied the SAW statute and

violated plaintiffs’ due process rights by effectively creating

an it" :butable presumption of fraud that plaintiffs’ SAW

app ~cations were fraudulent based on their employer’s fraud

< Jnvictions or the INS suspicion of fraud that such employers

provided fraudulent documentation in other, unrelated cases, and

(c) the INS misapplied the SAW statute and violated plaintiffs’

due process rights by inventing a "profile" linking ethnicity to

suspicious conduct, are collateral challenges as distinguished
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from claims which seek review of the merits of the INS’s denials

of individual applications.

The district court correctly decided plaintiffs claims

on the merits. The record shows that the INS made it impossible

for plaintiffs to exercise their rights meaningfully under the

SAW statute because it effectively created an irrebutable

presumption that any applicant claiming employment by any

blacklisted employer was fraudulent The repetitiveness of the

LAU decisions and the similarity of the LO examiners notes

support the conclusion that once an application fits one of the

INS’s pre-existing fraud profiles, no amount of evidence that the

applicant can submit can ever be sufficient to overcome the INS’s

presumption of fraud. As such, the INS has effectively raised

the level of proof beyond what the SAW statute requires and what

the applicant can possibly meet. The practice of automatically

denying applications based on the identity of an applicant’s

employer is a violation of the statute and of due process.

THE INS unlawfully engaged in a pattern and practice of

classifying plaintiffs by their ethnic group and recommending

denial and ultimately denying every application where the INS had

pre-determined that the plaintiff’s ethnic group was either

guilty of committing fraud or was suspected of having provided

fraudulent documentation. The Attorney General may not engage in

discrimination on the basis of race or ethnicity. Congress

intended that the SAW program should be implemented in a non-

discriminatory manner. The district court correctly found, after
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a careful review of the record, that such discrimination is

unlawful and violative of our most basic principles. The absence

of any objection to such "profiling" by any level of the INS

decision-making process, including the LAU, leads to the

conclusion that this practice is institutional and condoned at

all levels.

Plaintiffs have a due process right to competent

interpreters. Where credibility is a key issue, as it certainly

is in these cases, the ability to understand and to be understood

is a vital part of the process. The LO examiners clearly have

broad authority to interrogate the applicant and ferret out

fraud. On the basis of the interview, they make a formal

recommendation of approval or denial to the upper levels of

administrative review. To avoid erroneous results, which could

lead and, in these cases, have led, to grave consequences such as

vulnerability to deporation and the loss of authorization to work

in the United States, there must be the ability communicate and

to be understood. The fact that the applicant has three

opportunities to be heard under the administrative process, at

the LO, the RPF and the LAU, is of no moment unless these

opportunities are meaningful and comport with due process.
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POZNT X

THE DZSTRZCT COURT PROPERLY EXERCZSED
~JRISDZCTZON OVER PL~Z~TZFFS’ CLA, ZM
THAT THE PItACTICBS ~ PROCBDURE8 OF
THE ZNS ZNAD~s-UDZC~TZNG THEZR
APPLZC&TION8 A, RB UNCONSTZTUTZONAL
VZOL~TZVE OF TH! SAW STATUTE

The district court properly found that it had

jurisdiction to hear plaintiffs’ challenge to the patterns and

practices employed in administering the SAW program. It properly

relied on the two leading Supreme Court cases on the INS’s

implementation of the legalization programs under IRCA; the INS’s

attempts to distinguish McNary v. Haitian Refuaee Center, 498

U.S. 479 (1991) ("McNary") ~eno v. Ca tho lic Socia l Ser~i c~s~

Inc., 509 U.S. 43 (1993) ("CSS") are unavailing. Brief 

Respondent-Appellant ("INS Brief") at 17.

The INS does not, in fact, attempt to demonstrate that

the district court misapplied McNarv. Instead, it attempts to

show that the plaintiffs’ claims are really substantive rather

than procedural challenges, thus beyond the scope of McNary

review, and foreclosed from district court review under CSS. INS

Brief at 18-21. The crux of the INS’s argument is that

plaintiffs’ claim that INS practices effectively created an

"irrebutable presumption" of fraud falls within the category of

"substantlve rather than ,,procedural" due process, and therefore

this claim can only be reviewed by a court of appeals in the

context of a deportation proceeding. INS Brief at 17-29.
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An undocumented alien is entitled to due process of law

under the Fifth Amendment. ~_iaz, 426 U.S. 67 (1976);

Perales v. Reno, 48 F.3d 1305, 1313 (2d Cir. 1995). Moreover, 

alien has a "protected interest in receiving amnesty based op

IRCA’s mandatory language that the Attorney General ’shall’ grant

eligible aliens legalized status." ~d. at 1313. This language

indicates that Congress intended to confer on aliens who

satisfied the statutory requirements the ~ to obtain

temporary residence. Remedial statutes, like the SAW statute,

must be interpreted "as providing the alien as much protection as

possible." Janvier v. United States, 793 F.2d 449, 455 (2d Cir.

1986)

The question of whether a district court can hear

challenges to the practices and procedures that the INS employed

in implementing the SAW program was squarely addressed by the

Supreme Court in McNary, where the Court distinguished a

determination by the INS of an individual application, which

would not reviewable by a district court, from general collateral

challenges to unconstitutional practices, which it found to be

reviewable. 498 U.S. at 491-492.

The McNar M plaintiffs alleged, in terms similar to

plaintiffs, that they were not apprised by the INS or given the

opportunity to challenge adverse evidence against them, that they

were unable to communicate with their interlocutors because the

INS did not provide competent interpreters. 498 U.S. 487-488.

Furthermore, the district court had found that
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~h~ INS maintained a secret list of e,~loyers
whose suDDortinu affidavits were routinely
discredited_without aivina applicants a.~
opportuni%v to corroburate the affiants S-~
..., that interpreters were not provided at LO
interviews, ....

Haitian ~e~uaee Center, Inc. v. Nelson, 694 F. Supp. 864 (S.D.
Fla. 1988) (emphasis added) quoted in McNarv, 498 U.S. at 489 n.
9.

The Court ruled that the district court does have

jurisdiction to hear collateral constitutional and statutory

challenges to INS procedures:

[G]iven the absence of clear congressional
language mandating preclusion of federal
jurisdiction and the nature of respondents’
requested relief, the District Court had
jurisdiction to hear respondents’ constitutional
and statutory challenges to INS procedures.

Id. at 483-484.

The Court reasoned that were it to hold otherwise, SAW

applicants would be foreclosed of any judicial review of

statutory and constitutional claims unless they were apprehended

or voluntarily placed themselves before a col rt of appeals in

deportation proceedings. 498 U.S. at 483, 496-497.

The INS apparently concedes that district courts may

exercise jurisdiction over procedural and collateral questions

concerning the implementation of the SAW program. It now argues,

however, that the present case actually presents a question of

substantive due process and thus is not within the sphere of

reviewability created by McNary.

In support of its contentions, the INS relies on

Michael H. v. Gerald D., 491 U.S. 110, 120-21 (1989) (plurality)
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and Catlin v. Sobol, 93 F.3d 1112 (2d Cir. 1996) for the

proposition that "a claim that the Government has applied an

’irrebuttable presumption’ is a substantive challenge and does

not sound in procedural due process." INS Brief at 22.

M%~hael H. concerned a California statute that created

a conclusive presumption that a child born to a married woman who

cohabits with her husband is the child of that husband. 491 U.S.

at 117-118. The putative father challenged the constitutionality

of the statute on due process grounds, that procedural due

process prevents the state from terminating his liberty interest

in his child without a paternity hearing. Id. at 119.

The Court noted that "[w]hile [the statute] is phrased

in terms of a presumption, that rule of evidence is the

implementation of a substantive rule of law, and that California

considers it to be irrelevant for paternity purposes whether a

child conceived...during an existing marriage was begotten by

someone’ other than the husband .... " 491. U.S. at 119. The Court

reasoned that this conclusive presumption of legitimacy, created

by the statute, "not only expresses the State’s substantive

policy but also furthers it .... " I d. at 120.

In Catlin, the statute at issue was a New York State

residency statute that created an irrebutable presumption that

children reside with their parents in the absence of parental

abandonment. 93 F.3d at 1112. The parents challen~ed the

statute on due process and other grounds. The court of appeals,
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reversing the district court ruling, held that the statute did

not violate substantive due process. Id. at 1119.

These cases are wholly inapposite. The ,’irrebutable

presumptions" at issue in those two cases were facets of

substantive government policy, as expressed by and enacted by the

legislature, and the courts reviewing them correctly found that

the "presumptions" were actually part of the substantive issues

addressed by the statutes, not mere evidentiary rules.

Plaintiffs here, in contrast, do not challenge rules of

law enacted by "the Government." INS Brief at 22. Rather,

plaintiffs challenge the ~E~lg_tice of the INS, a governmental

agency charged with implementing regulations, of automatically

and absolutely denying applications solely on the basis of ethnic

profiles and an employee blacklist, thereby misadministering the

substantive law enacted by Congress. Put another way, a

"profile" based on ethnicity and employer fraud is an internal

creation, an invention, of the INS and not of the legislature.

The district court correctly found that here the ,,presumption of

fraud" is "factual, not legal, in nature." JA 1889.

The INS further contends that CSS divests the district

court of jurisdiction unless the SAW applicant has been "front-

desked," i.e., his application has been rejected by the INS by

the front desk of the legalization office prior to filing. INS

Brief at 18. Such "front-desked" alien is not able to create the

administrative record he needs for his prospective deportation

proceeding before the court of appeals. I d. Therefore, the INS
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reasons, since plaintiffs were not "front-desked," and since they

did no~ seek formal discovery in this case, they "acknowledg[ed]

the adequacy of the administrative record" for purposes of court

of appeals review in a deportation proceeding, the only review to

which plaintiffs are entitled. INS Brief at 23, 26-27, 29.

Not only did ~ ~ dlvest the district court of

jurisdiction over claims such as plaintiffs, it clearly upheld

McNarv:

[In McNarv], as herel the critical language was "a
determination respecting an application for
adjustment of statu,~.’ We said that ’the
reference to ’a determination ~ describes a single
act rather than a ~roup of decisions or a practice
or procedure employed in making decisions .... We
noted that the provision permitting Judicial
review only in the context of a deportation
proceeding also defined its scope by reference to
a single act .... We therefore decided that the
language setting the limits of the Jurisdictional
bar ’decribes the denial of an individual
application...and thus ’applies only to review of
denials of individual...applications’ .... The INS
gives us no reason to reverse course."

509 U.S. at 56.

Plaintiffs never acknowledged the adequacy (or

inadequacy) of the adminsistrative record for purposes of 

deportation proceeding. Whatever discovery was necessary for

purposes of the motions was accomplished in the pre-motion stage.

Plaintiffs discovered their files under the Freedom of

Information Act, 5 U.S.C. § 552. The INS provided the rest of

the necessary information in its exhibits in support of its

motion to dismiss or for summary judgment (exhibits B, E, and 

in the district court). That plaintiffs’ files were adequate for
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purposes of these motions simply does not mean they would be

adequate in the context of a deportation review proceeding in a

court of appeals. In any event, that issue is not before the

Court.

Plaintiffs do not dispute that under ~ and ~SS the

statute precludes the district court from making a "determination

respecting" an individual application for SAW status, and that

denials of individual applications for adjustment of status are

only reviewable by a court of appeals in a deportation

proceeding. The issue raised here by the INS, however, is

whether the statute also precludes district court review of

collateral challenges to the practices and procedures employed by

the INS in implementing the statute. The district court

correctly found that the practices the INS had instituted

the substantive law that the INS was charged with

implementing, and directed that the INS correct its procedure in

order to arrive at whatever results it might in the manner that

Congress intended.

In P~ra]es v. Thornbur~h, 867 F.2d 798 (2d Cir. 1992),

plaintiffs applied for amnesty under 8 U.S.C. § 1255(a), the

second amnesty program under IRCA. They brought an action in

district court to challenge the statutory provision, 8 U.S.C.

§1182(A) (4) (Supp. II 1990) which required exclusion of any 

who "’was likely at any time to become a public charge.’" Id. at

800.
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There, as here, the INS argued that the judicial review

provisions of the statute were exclusive to a court of appeals

and that the federal court lacked jurisdiction to hear

plaintiff’s claim. Id. at 805. Noting that the judicial review

provisions at issue in McNarv were identical to those in Perales,

this Court held that the federal court had jurisdiction under

McNar~, where plaintiffs’ claims encompassed a challenge to INS

procedures.

In Perales, as here, the INS urged that plaintiffs’

claims "dress[ed] themselves up as ’procedural’ challenges when

what plaintiffs were actually seeking was substantive relief.

Id. at 806; The Court noted that the expression of Congressional

purpose in enacting the amnesty program was consistent with

Judicial review of plaintiffs’ claim. Id. at 808. The Court

found that Congressional recognition of the plight of

undocumented aliens in the absence of legalization, and

Congress’s mandate to the Attorney General, that "[t]he Attorney

General shall adjust the status of an alien" (emphasis in

original) if s/he meets the requirements, is consistent with

judicial review of the INS’s implementation of the SAW program.

The Court underscored its "presumption in favor of judicial

review of agency action," and quoted Abbott Laboratories v.

Gardner, 387 U.S. 136, 141 (1967): "’Only upon a showing 

’clear and convincing evidence’ of a contrary legislative intent

should the courts restrict access to judicial review [of agency

action].’" Id. at 808. See als~ P@rales v. Reno, 48 F.3d 1305,
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1313 (2d Cir. 1995) ("For purposes of our discussion we assume

that plaintiff class members have a protected interest in

receiving amnesty based on IRCA mandatory language that the

Attorney General ’shall" grant eligible aliens legalized

status.")

Following CSS, the Supreme Court again reiterated the

McNarv holding, in ~nder Basin Coal Co. v. Reich, 114 S.Ct.

771, 779 (1994):

This Court has previously upheld district court
jurisdiction over claims considered ’wholly
collateral’ to a statute’s review provisions and
outside the agency’s expertise (citations omitted)
particularly where a finding of preclusion could
foreclose all meaningful judicial review.

, ¯ ,

McNarv (citation omitted) similarly held that 
alien could bring a due process challenge to
Immigration and Naturalization Service amnesty
determination procedures, despite an Immigration
and Nationality Act provision expressly limiting
judicial review of individual amnesty
determinations to deportation or exclusion
proceedings. See 8 U.S.C. §1160(e). This Court
held that the statutory language did not evidence
an intent to preclude broad ’pattern and practice"
challenges to the program...and acknowledged that
’if not allowed to pursue their claims in the
District Court, zespondents would not as a
practical matter be able to obtain meaningful
judicial review, id., at 496, 111 S.Ct., at 898."

See also Rahim v. I.N.S., 24 F.3d 440, 442 (2d Cir. 1994) ("The

district court properly exercised subject matter jurisdiction...

on the ground that IRCA’s limitation on judicial review does not

preclude review of a challenge to the procedures used by the INS

in implementing the statute.")
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Courts have long favored judicial review of agency

action, see, e.a., Bowen v. Michiaan Academy of Family

Phvsician~, 476 U.S. 667, 670 (1986), Perales v. Thornburah, 967

F.2d 798 (2d Cir. 1992), "partzcularly where a finding 

preclusion could foreclose all meaningful judicial ~eview,"

Thunder Basin v. R~¢h, 114 S.Ct. 7~I, 779 (1994), where the

administrative scheme does not provide a mechanism for hearing

aggrieved parties’ claims, or where resort to the administrative

scheme would be inadequate or futile and the statute neither pre-

empts nor limits judicial review. See ~__~_~.~, 484 U.S.

305, 327 (1988)

The district court clearly has jurisdiction to hear

plaintiffs’ constitutional and statutory claims, and clearly has

the power under 28 U.S.C. §1331 to grant the relief requested.

The district court correctly found this to be the case here.

POINT II

THE DISTRICT COURT CORRECTLY
GRANTED SUMMARY JUDGMENT IN
FAVOR OF PLAINTIFFS

"Nor ... is there any dispute that the INS routinely

and persistently violated the Constitution and statutes in

processing SAW applications," McNary v. Haitian Refuqe e C~nter,

Inc., 498 U.S. 479, 491 (1991). Based upon the law and the

record before it, the district court correctly found that the

patterns and practices of which the plaintiffs complained

warranted summary judgment to the extent it directed. JA 1907.
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In order for a party to establish entitlement to

summary judgment it must show that there is no genuine issue of

material fact and that it is entitled to judgment as a matter of

law. Fed. R. Civ. P. 56(c); Anderson v. Liberty Lobby Inc., 477

U.S. 242 (1986). Therefore, the salient issue is not merely

whether any facts are in dispute but whether the dispute is both

aenuine and material to the ultimate disposition of the case.

To survive a motion for summary judgment, the party

opposing must establish that there is a genuine issue of material

fact "from which different inferences might be drawn and as to

which reasonable minds might differ. Fed. R. Civ. P. Rule 56(c);

Matsushita Elec. Iri~rial Co. v. Zenith Radio, 475 U.S. 574,

585-586 (1986) The district court correctly found that the INS

failed to meet its burden. The essential facts of plaintiffs’

claims were readily ascertainable from the record that the INS

submitted in support of its own claim for dismissal or

alternatively for summary judgment. JA139-547, JA613-1864; Def.

District Court Exs. B, E, G.

Plaintiffs have a constitutional right to petition for

SAW status under IRCA and the regulations issued under it.

Haitian Refuqee Center v. Nelson, 872 F.2d 1555 (11th Car. 1989),

aff’d 498 U.S.479 (1991) Plaintiffs’ rights to due process under

the Fifth Amendment are violated when the government creates a

right to petition and then makes it impossible to exercise that

right. Haitian Refuqee Center v. Smith, 676 F.2d 1023 (5th Cir.

1982).
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Congress intended that the legalization programs

enacted under IRCA, including the SAW program, "be implemented in

a liberal and generous fashion .... Such ~mplementation is

necessary to ensure true resolution of the problem .... " H.R.

Rep. No. 682 (Pt.1), 99th Cong. 2d Sess. 72, reDrin~ in 1986

U.S.C.C.A.N. 5649, 5676.

Under the statute and regulations, an applicant for SAW

status has the initial burden of demonstrating eligibility "as a

matter of just and reasonable inference." 8 U.S.C. §1160(b) (3), 

C.F.R. §210.3(b). The burden shifts then shifts to the Attorney

General to disprove the inference by showing it is not

reasonable. Id.

The district court correctly found that the INS failed

to abide by the intent of Congress, the statute, or its own

regulations and, consequently, did precisely what the Fifth

Amendment forbids: It made it impossible for SAW applicants to

exercise their rights meaningfully because it effectively created

an irrebuttable presumption -- a blacklist -- that n~

application claiming employment by any blacklisted employer was

fraudulent.

The district court found in the record, as this court

will, that applications listing a given employer were all denied

in identical or virtually identical language, belying the INS’s

claim that each application was given the individual

consideration it deserved. It is readily apparent that in these
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cases no amount of evidence was ever sufficient to overcome the

INS’~ presumption.

For instance, the record contains the applications of

50 plaintiffs who listed James B. Bosley as their employer.

Every one of them was denied for virtually the same reason, and

in remarkably similar language: An unnamed agent of the INS

contacted an unnamed "county agent" of San Bernadino, Calif., who

"indicated" in some manner that there was no farm in the county

named Superior Farm (the record does not reflect the timeframe to

which the statement refers). Virtually all 50 decisions also

recite that the INS obtained a signed statement by James Bosley

claiming there was never a Superior Farm, that no farmworkers

ever lived at the address give for the farm, that Bosley had

never signed any paper to help any person with a SAW application

and that he had never hired any immigrant workers to work on his

farm. See, e_.~.., JA 1323-1447; see also Def. District Court Ex.

B at pp. 2102-2990.

That the INS created an irrebuttable presumption -- a

blacklist upon whach James Bosley appeared -- cannot be disputed,

even based on the [NS’s own evidence. The repetitiveness of the

appeals decisions, and the similarity of the LO interview notes

that support the original determinations all support this

conclusion. There is not one shred of evidence that more than a

cursory review was given to any of these applications. The LO

examiners and the LAU uniformly gave complete credence to what

seems to be the INS’s double- and triple-hearsay affidavits,
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while, in support of their applications, the plaintiffs supplied

affidavits of the farm supervisor, Joseph Johnson, and of the

farm administrator, Tiffany Clark, as well as time cards and

pictures of Superior Farms at the listed address following a fire

in 1988 (to show where they had lived and that there was such 

place). Some plaintiffs also submitted additional documents

signed by the farm administrator or supervisor, but all to no

avail. See e.a., JA 1323-1447; Def. District Court Ex. B at pp.

2102-2990.

Likewise unavailing were any of the 52 applications

that listed Lee Artis Breedlove as an employer, even though

applicants submitted affidavits from this registered labor

contrac ~ r himself. The Breedlove application denials, which

again use virtually identical language, all state that the INS

relied on information obtained as a result of a sinq]e plea

bargain with Breedlove in a criminal action. As a result of the

information received under the plea bargain, the service claims

it determined that of 260 former employees about which Breedlove

provided information, only 10 qualified for SAW treatment. See,

e.a., application of Chowdhury Golam Baset, JA 179. However, in

none of the decisions is it apparent that the applicant was among

the 250 persons already determined not to have been eligible,

only that the applicant was not among the lucky 10 the INS had

already approved. See, e__.~.., JA 1755; see also Def. District

Court Exs. B, E, G.
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Virtually all Breedlove applicants supplied affidavits

from Breedlove himself, including signed payroll records or

ledgers, and supplemental affidavits from Breedlove affirming

that they had worked for him for the periods claimed. These were

invariably deemed insufficient by the service, as was any further

information an applicant supplied. One applicant, for instance

supplied five independent affidavits stating that he had worked

at the times and places claimed, as well as a second affidavit

from Breedlove. See application of Mohammed Safique Islam, JA

157. Another plaintiff supplied seven sworn affidavits from

former co-workers, which the LAU decided did not overcome the

service’s adverse "evidence." See application of Mohammad Abdus

Shahid, JA 192. See also application of Mohamed Solaiman, JA 241,

which included five acquaintance affidavits. See ~ Def.

District Court Exs. B, E, G.

The records of the initial SAW interviews, upon which

the initial determinations to deny are based, further demonstrate

that the service had no intention of approving any application

with a blacklisted employer. The applications of Rouf Ahmed, JA

267, and Muhammad Rafique, JA 283, for instance, both list Wayne

Bright as their employer. The "Basis for Legalization Office

Recommendation" on form 1-696 for Ahmed states, in its entirety:

Alleges to have receive [sic] 1-705 from
Wayne Bright, farm boss, did not paid [sic]
for documents.

Recommend denial, fraud suspect.

Verify farm and applicant’s employment on
farm.
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JA 282

That for Rafique states, in its entirety:

Alleges 1-705 was received from Wayne Bright,
farm boss, no money was paid.

Verify farm employed.

Recommend denial, fraud suspect.

JA 296

That the INS had no intention of every approving any

"tainted" applications can also be seen in the treatment received

by Mostaque Ahmed, JA 250. When confronted with an affidavit

purportedly taken by the INS from his employer, which stated that

the employer had signed fraudulent SAW applications for

approximately 50 persons, the plaintiff presented an affidavit

from the employer contradicting the INS’s affidavit. The INS

rejected the applicant’s affidavit because it claimed the

employer’s signature was suspect, and because it was taken before

a notary public of New York State, rather than before an INS

emDloyee. JA 252.

Employer Larry Marval pleaded guilty to preparing one

false SAW application in an unrelated matter during the period

August 1987 and June ~988. JA 643-646. As a result, any of the

50 plaintiffs who claimed employment for Marval was denied SAW

status based upon this plea. See, e_=_q.., JA 623, JA 662; see alsc

Def. District Court Ex. B, pp. 1-739. Relying on an (undated)

indictment, JA 752-753, the INS now claims that Marval produced

more than 1,000 fraudulent documents. INS Brief at 33. The INS

is wrong. An indictment is an accusatory instrument, not
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evidence. United States v. Glazio~, 402 F.2d 8, 15 (2d C r.

1968) (cited in Black’s Law Dictionary 695 (5th Ed. 1979)

Moreover, the INS ignores the fact that it stipulated, as part of

the plea, that Marval did conduct farm operations and employed

aliens as farmworkers during the relevant period. JA 640-642.

Relying on the indictment, the INS goes on to state

that because Marval "helped create over 1,000 sets of fraudulent

SAW documents, it is ~li_t_~possible that all plaintiffs who claim

to have worked for Marval submitted such documents." INS Brief

at 34. It is this reasoning that supports the district court’s

conclusion that the INS created a presumption of fraud which was

"virtually irrebutable.

Once the defendant determined that an app)ication
was suspect because it relied on documented signed
by noncredible individuals, defendant appears to
have viewed all subsequently submitted evidence as
equally noncredible, or tainted by a presumption
of fraud. That Larry Marval or Lee Arti~
Breedlove are not credible affiants is not at
issue, nor is the proposition that the Act and
corresponding regulations allow defendant to draw
an inference from an applicant’s evidence based on
whether or not the evidence is credible and
amenable to verification. However, the fact that
an employer pled guilty to, or was convicted of,
supplying fraudulent documents...must not result
in an automatic denial...to aliens who did in fact
perform the requisite employment for that
employer .... Defendant is required to make a good
faith effort to separate the fraudulent from the
non-fraudulent applications, analyzing the facts
of each applicant’s individual case .... In short,
the presumption of fraud must not be irrebutable."

JA 1887-1888

Likewise, the applications listing Catherine Gervasoni

are all denied for virtually the same reasons and in similar
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language, Annie Mason, Elias Santoyo, or any of the many other

employers listed by any of the plaintiffs. JA 145-547, JA 613-

1321, JA 1323-1844, Def. District Court Ex. B, E, G.

Thus, a very clear pattern develops in the INS

treatment of these SAW applications: When an LO examiner decides

that a particular application fits one of the INS’s pre-existing

"profiles," no further work is done on a file and no

investigation is performed, effectively raising the level of

proof beyond what the statute requires and what, in every case

here, the applicant can supply.

The INS is asking the Court to accept the proposition

that it is lawful practice to presume that because an employer is

suspected of providing, or did, provide fraudulent documentation

in support of applications other than plaintiffs’, that that

employer iDSO facto provided fraudulent documentation to

plaintiffs. "Procedure by presumption" is always cheaper and

easier than individual determination. But when, as here [the

lack of any process]...risks running roughshod over...important

interests...[it] cannot stand." Stanley v. Illinois, 405 U.S.

645, 92 S.Ct. 1208, 1215 (1972).

Occasionally, the INS itself notes that an application

cannot be denied solely on the ground that it is supported by an

affidavit by someone who has previously submitted fraudulent

documents on behalf of other aliens. (See, e._~E=, Syed Minhas

Ahmed application, JA 214). Nonetheless, the district court

found, as should this court, that this is precisely what the INS
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did: Once an application was received and an LO examiner noted

that the employer was on the INS "suspect" list or "blacklist,"

the INS refrained from performing any further investigation and

adamantly refused to grant any weight to ~_~ evidence offered by

any applicant that might contradict the INS’s predetermined

conclusion. Such assembly-line process violates both the Fifth

Amendment and the spirit and letter IRCA (se_~ ~enerallv. 1986

U.S.C.C.A.N. at 5653).

The district court correctly found, after a thorough

review of the evidence before it, that the INS practice of

automatically denying applications based solely on identity of

the applicant’s employer constituted a violation of plaintiffs"

due process rights. JA 1889.

Plaintiffs were also entitled to summary judgment on

their claim that defendant unlawfully engaged in a pattern and

practice of classifying plaintiffs by their ethnic group and

recommending denial and then subsequently denying every

application where the INS had predetermined that the group of

which plaintiff was a member was either guilty of committing

fraud or was suspected of having submitted fraudulent

documentation. JA 1891-1898.

It cannot be plainer from the record before this court

that any plaintiff who was a member of a certain group -- Indian,

Pakistani, Bangladeshi, Sri Lankan or Punjabi -- was immediately

categorized as "suspect," solely on the basis of INS’s prior

experience with SAW applicants who were members of these groups.
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No reasonable trier of fact, having examined the record, would

dispute this.

Significantly, Congress intended that the SAW program

should be implemented in a non-discriminatory fashion:

Most important, the Committee state unequivocally
that the program shall be implemented in a non-
discriminatory manner without regard to an
individual’s nationality, race, color, sex, or
religion. The Committee intends to closely
monitor the implementation of this provision.

1986 U.S.C.C.A.N. at 5672.

In Bert[aD~ v. Save, 684 F.2d 204 (2d Cir. 1982), this

Court stated that the discretion of the Attorney General "may not

be exercised...to discriminate invidiously against a particular

race or group." Id. at 212.

The INS claims that the LO examiners’ conduct is

irrelevant because it cannot be imputed to the final decision-

makers, who make no reference to such profiling. INS Brief at

40-42. The district court, having scrutinized the record before

it, correctly rejected this argument as a matter of law and

logic. The record, the court found, "stronqly indicates that many

of plaintiffs’ applications were adjudicated by the LO ... with

reference to a profile based on their identity with a particular

group," and that "[s]uch adjudication violates our most basic

principles and has no place in a process defined to afford an

applicant a certain amount of individual consideration." JA

1898. The court concluded: "[I]mpermissible profiling at any

level of the decision-making process is unconstitutional, and the
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fact that it occurred at one level cannot but taint the entire

process." Id.

The INS’s argument that the final decisions contain no

reference to ethnic profiling and that therefore the final

decision-makers did not rely on ethnic profiling has no merit.

JA 40-42. The LAU’s failure to mention the use of ethnic

profiles does not mean that such profiles did not influence their

decisions. Significantly, the record as its stands, while

brimming with evidence of ethnic discrimination, reveals the

absence of any objection to ethnic profiling by any level of the

INS decision-making process, including the highest level, leading

to the conclusion that the practice of ethnic profiling is

institutional and condoned at all levels.

In order to accept either of the INS’s contentions --

that impermissible profiling did not actually take place (INS

~rief at 37-39) or that it is irrelevant because it is not

referred to in the agency’s "final determination" (INS Brief at

40-42) -- one must accept the proposition that the LO examiners

acted outside the knowledge and authority of their agency, and

that, individually or among themselves, they independently and

discretely created the system of ethnic profiling and the one-

through-five, level-of-suspicion-of-fraud scale. The trier of

fact would also have to find that an LO examiner’s

recommendation, which follows the applicant’s case to the final

decision-maker (the LAU), has no bearing on the final outcome,

and that the LO recommendation is simply ignored by the final
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decisionmaker. That trier of fact would also have to conclude

that the LAU ignores recommendations of the only persons who ever

meet with the applicant face to face, observe his demeanor and

assess his credibility.

Moreover, the INS never came forward with "concrete

particulars" to show any support for its otherwise conclusory --

or imaginative -- explanations of why ethnicity was so important

a factor. Se~ R,G. Group, Inc. V- Horn & Hardart CO., 751F.2d

69, 77 (2d Cir. 1984).

Likewise, the district court correctly found that there

was no factual dispute raised to prevent granting summary

judgment to plaintiffs on the issue of plaintiffs’ right to have

competent interpreters present at their interviews.

The INS claims that plaintiffs’ interest in competent

interpeters at their LO interviews is not "weighty" under the

authority of Landon v. Plasencia, 459 U.S. 21, 34 (1982). INS

Brief at 42. Hcwever, McNary recognized the impact of the denial

of SAW status, even aside from the risk of deportation: the

unsuccessful applicant has lost his ability to work legally or

"to live openly without fear of deportation or arrest." 479 U.S.

at 491. This, McNary held, was plainly sufficient to mandate

constitutionally fair procedures in the application process. I_dd.

S_9_9_ 91so Woodby v. United States, 385 U.S. 276, 285 (1966)

(deportation may deprive an individual "of all that makes life

worth living.")



As the district court notes, due process requires not

only notice and an opportunity to be heard, but that that

opportunity be meaningful. Goldbera v. KellY, 397 U.S. 254

(1970); JA 1898. The INS unabashedly violated this basic

principle and now seeks to distinguish the plaintiffs’ cases from

those in ~itian R~f~q@~ Center, In~. v, N@ison, 872 F.2d 1555

(11th Cir. 1989), aff’d, 498 U.S. 479 (1991). Indeed, the 

seeks to invert the logic of Nelson, implying that the court’s

dicta that the requirement that the INS provide Spanish and

Creole interpreters means it needn’t supply Urdu or Bengali

interpreters. INS Brief at 44. Such logic is unassailable.

The district court correctly found that, where

credibility is a key issue (as it certainly is in the present

cases), the ability to understand an interviewer’s questions

completely and to give answers understandable to that interviewer

is a vital part of the process. JA 1901-1902. Here, in the few

instances where interpreters were provided, their quality and

level of competence varied from interview to interview. LO

examiners or their supervisor, including John Cappiello, see JA

143, could not or would not make language distinctions. As such,

any Indian or Pakistani interpreter, no matter which language he

or she spoke, was, in most cases, used indiscriminately and

,iniversally. For example, a Punjabi interpreter was frequently

used to translate for those who spoke Urdu, Hindi, or Bangla,

even though that interpreter was not competent to translate those

languages. When there are cross-cultural differences coupled
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with language differences, questions are sometimes not

understood, or the same word takes on one meaning in one language

and another meaning in another. For instance, if an applicant

informs an interviewer that he picks prunes at a farm, the

interviewer may determine that the applicant is not credible

because prunes are not picked. However, to an Indian, a prune is

a plum that is picked from a tree. JA 556-557. Ironically, the

genuine farmworker may have a language problem while one who

makes a fraudulent claim can commit to memory whatever he needs

to know in order to satisfy his interviewer.

The district court correctly relied upon Nglson and

other cases in finding that "where an applicant’s own

credibility, in regard to his documentary evidence and oral

statements, is pitted against evidence of an employer’s fraud, it

is clear that the applicant’s abillty to make hlmself understood

is essential." JA 1901-1902.

The LO examiners clearly have broad authority to

interrogate the applicant and ferret out fraud. They receive

evidence, make the determination regarding the applicant’s

credibility and - most important - they make a formal

recommendation of approval or denial. Therefore, the district

court was correct where it found that, under these circumstances,

where an applicant is unable to make himself understood due to

the INS’s failure to provide competent interpreters, "his case

has been prejudiced." JA 1901-1902.
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The INS contends that the district court erred in

rejecting the declaration of John Cappiello, a legalization

office supervisor (the "Cappiello Declaration"). INS Brief 

48-49; JA143. In its motion to dismiss or for summary judgment,

the INS submitted the Cappiello Declaration alleging that

competent interpreters were provided to plaintiffs at their LO

interviews. However, plaintiffs alleged, and the record shows,

that competent interpeters were not provided and that John

Cappiello was present at only one interview. JA 46-47, JA 66-67,

JA 556; PIs. District Court Ex. 2. Therefore, he had no

immediate, first-hand knowledge of what transpired. The INS does

not deny this.

However, upon this record, in order to defeat

plaintiffs’ motion for summary judgment on this issue, the INS

had the burden of coming forward with further documentation to

refute plaintiffs’ claim. See Matsushita Elec~ ~n~ustrial Co.,

475 U.S. at 574, 585-586. Rather than do so, the INS continued

to rely solely on the Cappiello Declaration to establish that

competent interpreters were present at each interview. The INS

provided no further affidavits, declarations or other

documentation in response to the cross-motion which would have

diminished the weight of plaintiffs" allegation and raised a

qenuine material factual dispute sufficient for the district

court to deny summary judgment.

Relylng on DeCintio v. Westchester County Medical

Center, 821 F.2d 111 (2d Cir.) cert. denied, 484 U.S. 1965
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(1987), the INS asserts that plaintiffs never moved to strike the

Cappiello Declaration and that therefore its defects are waxved.

INS Brief at 48-49 This claim is without merit. First, the

Cappiello Declaration was procedurally and formally sufficient

under 28 U.S.C. § 1746 and Fed. R. Civ. P. 56(e). Moreover, 

DeCintio, the non-moving party submitted unsworn statements in

the lower court which were annexed to his sworn statement. Such

unsworn statements were objected to for the firt time on appeal.

The court concluded that "the failure to complain below had the

consequence of waiving the object." /_~. at 114. The Cappiello

Declaration did not have such formal defects, and presumably the

INS would not have wanted it stricken in any event. The district

court merely weighed whatever evidence was presented to it,

including the Cappiello Declaration, and reached its decision

accordingly.

In fashioning a remedy, the district court did not

substitute its judgment for that of the INS: The district court

has simply ordered the INS to reconsider the plaintiffs’

applications. The district court’s order does not require the

INS to come to any particular conclusion concerning any

particviar plaintiff. What the district court order does require

is that the INS consider plaintiffs" applications in a manner

that gives each plaintiff a fighting chance.

To accomplish the aim of assuring that plaintiffs

received their constitutional rights - not that they receive SAW

status the district court ordered the INS, when reexamining
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plaintiffs’ applications, to provide them with interpreters, to

refrain from using a "profi].e" based OD solely on the plaintiffs’

nationality or ethnicity, and to afford plaintiffs a real

oppoltunity to overcome the agency’s adverse evidence. Put

another way, the district court directed that the INS may use

presumptions in re-determining plaintiffs" applications, but may

not make those presumvtions irrebuttable. The district court

exceeded the boundaries of neither its power nor common sense in

issuing its order, and this court should uphold it.

CONCLUSION

The judgment of the district court should be affirmed.

Dated: New York, New York
May 23, 1997

Helene Chowes
Steven C. Nell

Of Counsel

Respectfully submitted,

Robert A. Murtha, Jr.
Attorney for Plaintiffs
401 Broadway, Suite 1507
New York, N.Y. 10013
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