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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

)
JACK E. ALDERMAN, )

)
Plaintiff, )

) Civil Action No. 1:07-CV-0896
v. )

)
JAMES E. DONALD, in his capacity as )
Commissioner of the Georgia Department )
of Corrections;  HILTON HALL, )
in his capacity as Warden, Georgia )
Diagnostic and Classification Prison;  )
DOES 1-50, UNKNOWN )
EXECUTIONERS, in their capacities )
as employees and/or agents of the )
Georgia Department of Corrections. )

)
Defendants. )

PLAINTIFF’S RESPONSE TO
DEFENDANTS’ PRE-ANSWER MOTION TO DISMISS

COMES NOW Plaintiff, Jack E. Alderman, by and through counsel, and

submits Plaintiff’s Response to Defendants’ Pre-Answer Motion to Dismiss

seeking an order denying Defendants’ Pre-Answer Motion to Dismiss filed on May
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21, 2007 and requiring Defendants to provide a substantive Answer to Mr.

Alderman’s Complaint filed on April 20, 2007.

I. STATEMENT OF THE CASE

On April 20, 2007, Plaintiff Jack E. Alderman, initiated the instant action

pursuant to 42 U.S.C. § 1983, challenging, inter alia, the constitutionality of the

lethal injection protocol selected and used by Defendants for executions in the

State of Georgia.  On May 21, 2007, Defendants filed Defendants’ Pre-Answer

Motion to Dismiss, wherein they seek dismissal of Mr. Alderman’s Complaint for

allegedly failing to exhaust his administrative remedies as required under 42

U.S.C. § 1997e(a) of the Prison Litigation Reform Act (PLRA).1  See D.I. 13-2 at

5.

Defendants’ Pre-Answer Motion to Dismiss is improperly cast as a motion to

dismiss as it relied upon information outside of the pleadings.  Because failure to

exhaust under 42 U.S.C. § 1997e(a) of the PLRA is an affirmative defense,

Defendants must first file an Answer and thereafter, raise the allegations of failure

                                                     
1 Defendants have failed to cite a Rule that they are moving under.  However,
as they have asked for the Complaint to be dismissed, it appears they are moving
pursuant to Fed. R. Civ. P. 12(b)(6) and Plaintiff has responded accordingly.

Case 1:07-cv-00896-BBM     Document 16      Filed 05/31/2007     Page 2 of 15



NYB 1562466.5
3

to exhaust in a motion for summary judgment.  In an apparent attempt to delay the

taking of discovery in this litigation, Plaintiffs have taken the position that

discovery is premature until this Court makes a determination on Defendants’ Pre-

Answer Motion to Dismiss.  Further, if the Court finds this motion to be proper, the

motion must also fail because Mr. Alderman has sufficiently pled in his Complaint

at ¶¶9-10 that this issue is non-grievable.  Therefore, no administrative remedy is

available to exhaust under 42 U.S.C. § 1997e(a) of the PLRA.

II. STATEMENT OF RELEVANT FACTS

The issue in this litigation is whether the method of execution as outlined in

Administrative and Execution Procedures, Lethal Injection, Under Death Sentence,

effective May 1, 2000, which were superseded on September 9, 2002,

(“Procedures”) is constitutional.  Rather than address the allegations outlined in

Mr. Alderman’s Complaint, Defendants have instead repeated the facts and

allegations against Mr. Alderman made throughout his criminal proceedings.  See

D.I. 13-2 at 2.  Regardless of what Mr. Alderman may have done, no action by him

allows the state to execute him in an unconstitutional matter.
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In support of Defendants’ Pre-Answer Motion to Dismiss (D.I. 13-2),

Plaintiffs rely upon several documents, including the Affidavit of John T. Harper2

(D.I. 13-3 at 2-21), to assert that Mr. Alderman has failed to exhaust his

administrative remedies under 42 U.S.C. § 1997e(a) of the PLRA.  Because

Defendants have presented information to the Court outside of the pleadings,

Defendants’ motion is improperly cast as a motion to dismiss.  As such, this Court

should treat this motion as a motion for summary judgment and therefore, deny the

motion as there are genuine issues of material fact regarding exhaustion.

If the Court considers the merits of Defendants arguments, the Court should

deny the motion because the issues raised in Mr. Alderman’s Complaint are non-

grievable under the Georgia Department of Corrections procedures.  Defendants

have failed to address in their motion and the supporting papers.

Prior to filing the Complaint, counsel for Mr. Alderman reviewed the

Georgia Department of Corrections (GDC) grievance procedures and determined

that Mr. Alderman’s grievance regarding the manner in which the state intended to

                                                     
2 As Plaintiff has not had an opportunity to test the veracity of the Affidavit, if
the Court relies on this Affidavit for its decision, Mr. Alderman would ask for the
opportunity to depose Mr. Harper.
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execute him was non-grievable.  This determination was based on at least

Grievance Procedure Section VI.A.4.a.   Also supporting this determination, is the

prospective nature of the grievance (as the act Mr. Alderman is complaining of will

occur in the future).  These allegations were stated in ¶¶9-10 of the Complaint.

Based on the lack of an available administrative remedy, Mr. Alderman had

exhausted all “available” administrative remedies as required by 42 U.S.C. §

1997e(a) of the PLRA.

Despite concluding that the method of Mr. Alderman’s execution was non-

grievable, as a courtesy to the state, counsel for Mr. Alderman, contacted the GDC

on several occasions to provide notice of Mr. Alderman’s objection to the method

of execution and to allow the GDC the opportunity to make its own determination

as to whether there was an administrative remedy.  The state did not respond to

these requests.  Therefore, in an abundance of caution, Mr. Alderman filed an

informal grievance on April 12, 2007 and a formal grievance on April 26, 2007,

both of which the GDC determined to be “not subject to the grievance procedure.”

In fact, the formal grievance determination was made by Defendant Hilton Hall on

May 16, 2007, five days before the filing of the state’s motion to dismiss.

Attached as Exhibit A.  Therefore, not only has counsel for Mr. Alderman
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independently determined that this is a non-grievable issue and there is no

administrative remedy available, but the state has made the same determination.

III. ARGUMENTS AND CITATION OF AUTHORITIES

A. Defendants’ Motion Should be Treated as Motion for Summary
Judgment

Under Fed. R. Civ. P. Rule 12(b) if a party moving under Rule 12(b)(6)

presents information outside the pleadings, the Court shall treat this as a motion for

summary judgment under Fed. R. Civ. P. Rule 56.  See Morrison v. Amway Corp.,

323 F.3d 920, 924 (11th Cir.2003), citing Trustmark Ins. Co. v. ESLU, Inc., 299

F.3d 1265, 1267 (11th Cir.2002) (“Whenever a judge considers matters outside the

pleadings in a 12(b)(6) motion, that motion is thereby converted into a Rule 56

Summary Judgment motion.”).   Included in Defendants’ Pre-Answer Motion to

Dismiss are four exhibits that Defendants’ rely upon in an attempt to establish that

Mr. Alderman has failed to exhaust his administrative remedies under 42 U.S.C. §

1997e(a) of the PLRA.

Because Defendants have presented information to the Court outside of the

pleadings, this motion should be treated as a motion for summary judgment.3  As a

                                                     
3 Defendants’ motion is premature under Local Rule 56.1D.
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motion for summary judgment, Defendants’ motion should be dismissed because

Defendants have failed to carry the burden of proving the absence of a genuine

issue as to any material fact.  See Clark v. Coats & Clark, Inc., 929 F.2d 604 (11th

Cir.2002) citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 157 (1970), (“the

moving party, has the burden of showing the absence of a genuine issue as to any

material fact.”).

Therefore, Mr. Alderman requests that this Court deny Defendants’ Motion

to Dismiss without prejudice to re-file as a motion for summary judgment 20 days

after the close of discovery, pursuant to Local Rule 56.1D.  As Defendants have

refused to provide even a schedule for discovery until the Court rules on their

motion, Mr. Alderman also requests the Court order discovery to begin

immediately.

B. Defendants’ Motion to Dismiss Should be Denied

If this Court considers the merits of Defendants’ Pre-Answer Motion to

Dismiss under Fed. R. Civ. P. Rule 12(b)(6), the Court should strike the exhibits

and deny the Motion.  Because Mr. Alderman has sufficiently pled exhaustion

under 42 U.S.C. § 1997e(a) of the PLRA, Defendants motion must fail.  Under

Fed. R. Civ. P. Rule 12(b)(6) a motion to dismiss should be granted only when the
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movant demonstrates beyond doubt that the plaintiff can prove no set of facts in

support of his claim that would entitle him to relief.  See Spain v. Brown &

Williamson Tobacco Corp., 363 F.3d 1183, 1187 (11th Cir.2004)(emphasis added).

A complaint is to be construed liberally and in the light most favorable to the

plaintiff, therefore “a complaint should not be dismissed for failure to state a claim

unless it appears beyond a doubt that the plaintiff can prove no set of facts in

support of his claim which would entitle him to relief.”  See Marsh v. Butler

County, Ala., 268 F.3d 1014 (11th Cir. 2001) quoting Conley v. Gibson, 355 U.S.

41 (1957).  Accordingly, a party seeking to dismiss a complaint under Fed. R. Civ.

P. 12(b) bears a heavy burden, one that the Defendants here have failed to meet.

1. Plaintiff Has Exhausted All Available Administrative
Remedies

In Defendants’ Pre-Answer Motion to Dismiss, Defendants assert that Mr.

Alderman’s Complaint should be dismissed because he failed to exhaust his

administrative remedies as required by 42 U.S.C. § 1997e(a) of the PLRA.  D.I.

13-2 at 7-8.  The exhaustion requirement is intended to give jail and prison
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authorities an opportunity to address grievable issues before they become federal

lawsuits.  See Porter v. Nussle, 534 U.S. 516, 524-24 (2002).4

The question in this case is whether Defendants have or can show that the

grievance procedure was “available” to Mr. Alderman.  In this case, under no set of

facts can the state show that Mr. Alderman has failed to exhaust all available

administrative remedies.  As outlined above, both Mr. Alderman and the state

determined that this issue is non-grievable and as such, Mr. Alderman has no

administrative remedy available to exhaust.  Id. at 524 (“No such action shall be

brought…until such administrative remedies as are available are exhausted.”)

(emphasis added), see also Terrick Terrel Nooner and Don Williams Davis v.

Larry Norris, et. Al., No.5:06-cv-00110-SWW, slip op. at p. 7 (E.D. Ark. June 26,

2006) (Judge Wright Order enjoining the State of Arkansas from implementing an

order for the execution of Don William Davis) (Attached as Exhibit B).

While the exhaustion requirement serves legitimate purposes, it is not

intended to give authorities the opportunity to create insurmountable obstacles to

                                                     
4 As outlined above, the jail and prison authorities were given several
opportunities to address the issues raised in Mr. Alderman’s Complaint prior to it’s
filing.
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lawsuits that may be essential to protect constitutional and other legal rights.  See

Woodford v. Ngo, 126 S. Ct. 2378, 2385 (2006).  Nor is the standard that

Defendants assert supported by the law.  Defendants, cite Irwin v. Hawk, 40 F.3d

347, 349 n.2 (11th Cir. 1994) and Moore v. CO2 Smith, 18 F. Supp.2d 1360, 1363

(N.D. Ga. 1998) for the proposition that an inmate pursue all administrative

remedies, whether the issue is grievable or non-grievable, including appeals prior

to filing the Complaint. (D.I. 13-2 at 7).  However, neither of these cases support

the proposition as asserted by Defendants.  In fact, both cases require that an

inmate must pursue all available administrative remedies, which Mr. Alderman has

done.  See Irwin, 40 F.3d at 349 n.2 (11th Cir. 1994) and Moore, 18 F. Supp.2d at

1363 (N.D. Ga. 1998).

Because Mr. Alderman and the state have determined that this issue is “non-

grievable,” no administrative remedy is available. 5  Therefore, this Court should

deny Defendants’ Pre-Answer Motion to Dismiss.

                                                     
5 Defendants argue in their motion that in order for Mr. Alderman to exhaust
his administrative remedies, he must be forced to appeal a decision with which he
and the state agree with (i.e., that the method of execution is a non-grievable
issue).  This illogical request raises the concern that the filing of the motion was
intended to delay the case and force Mr. Alderman to seek a stay of execution.
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2. Defendants Have Failed To Meet Their Burden To
Establish Failure To Exhaust

In addition to the reasons set forth above, Defendants have failed to meet

their burden of proving the affirmative defense that Mr. Alderman has failed to

exhaust his administrative remedies under 42 U.S.C. § 1997e(a) of the PLRA.  See

Fed.R.Civ.P. 8(c); Jones v. Bock, 127 S.Ct. 910, 921 (U.S., 2007) (“We conclude

that failure to exhaust is an affirmative defense under the PLRA, and that inmates

are not required to specially plead or demonstrate exhaustion in their

complaints”).6  Because Defendants have failed to discuss, allege or provide any

support that Mr. Alderman’s objection to his method of execution is grievable and

that an administrative remedy is available, they have failed to carry this burden.

See Wheeler v. Prince, 3 18 F.Supp.2d 767, 771 (E.D. Ark. 2004)(stating that bare

and conclusory allegations of lack of exhaustion are insufficient to meet this

burden), see also Freeman v. Snyder, 2001 WL 515258 (D. Del.) (denying motion

                                                     
6 Recently Judge Richard L. Young of the United States District Court for the
Southern District of Indiana, dealing with a similar motion by the state, denied the
states motion for summary judgment stating that it had failed to carry the burden of
proving the affirmative defense of exhaustion.  Judge Young determined that the
state failed to show that there was an available remedy to the Plaintiff. Norman
Timberlake, et al. v. Ed Buss,, No.1:06-cv-1859-RLY-WTL, slip op. at p.6 (S.D.
Ind.. May 1, 2007) (Attached as Exhibit C).
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for summary judgment on grounds of alleged non-exhaustion where defendants

failed to show that there was an actual administrative remedy available for plaintiff

to exhaust) (Attached as Exhibit D).

This omission can only be explained by the fact that there indeed was no

administrative procedure available to Mr. Alderman, as shown by the Response to

the Formal Grievance.  See Exhibit A.  Because Defendants have failed to meet

their burden of proof regarding this affirmative defense, Defendants’ Pre-Answer

Motion to Dismiss should be denied.

IV. CONCLUSION

Defendants’ motion presents information outside of the pleadings, and

should be treated as a motion for summary judgment.  Therefore, this motion is

premature under Local Rule 56.1 and should be denied.  If the Court substantively

addresses Defendants’ motion, it should be denied because there are no available

administrative remedy for Mr. Alderman to exhaust, he has met all the

requirements of 42 U.S.C. § 1997e(a) of the Prison Litigation Reform Act.  And

therefore, for the reasons outlined above, Defendants’ Pre-Answer Motion to

Dismiss should be denied and the state should be required to answer Mr.

Alderman’s Complaint that was filed on April 20, 2007 without delay.
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Submitted this 31st day of May, 2007.

Jack E. Alderman

By: /s/ Jason R. Edgecombe       
William E. Hoffmann, Jr.
Georgia Bar No: 359825
Phone: (404) 572-3383
Fax: (404) 572-5136
bhoffmann@kslaw.com
Jason R. Edgecombe
Georgia Bar No. 239606
Phone: (404) 572-2740
Fax: (404) 572-5139
JEdgecombe@KSLAW.com
KING & SPALDING LLP
1180 Peachtree Street
Atlanta, Georgia 30309

James Ringer
Michael A. Siem
CLIFFORD CHANCE US LLP
31 West 52nd Street
New York, NY 10019-6131
Phone: (212) 878-8000
Fax: (212) 878-8375

Thomas H. Dunn
GEORGIA RESOURCE CENTER
303 Elizabeth Street
Atlanta, Georgia 30309
Phone: (404) 222-9202
Fax: (404) 222-9212
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CERTIFICATION AS TO FONT

Pursuant to N.D. Ga. Local Rule 7.1 D, I hereby certify that this document is

submitted in Times New Roman 14 point type as required by N.D. Ga. Local Rule

5.1(b).

By: /s/ Jason R. Edgecombe       
William E. Hoffmann, Jr.
Georgia Bar No: 359825
Phone: (404) 572-3383
Fax: (404) 572-5136
bhoffmann@kslaw.com
Jason R. Edgecombe
Georgia Bar No. 239606
Phone: (404) 572-2740
Fax: (404) 572-5139
JEdgecombe@KSLAW.com
KING & SPALDING LLP
1180 Peachtree Street
Atlanta, Georgia 30309

James Ringer
Michael A. Siem
CLIFFORD CHANCE US LLP
31 West 52nd Street
New York, NY 10019-6131
Phone: (212) 878-8000
Fax: (212) 878-8375
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CERTIFICATE OF SERVICE 

I hereby certify that on this 31st day of May, 2007, the foregoing was served 

upon to the following attorney of record via HAND DELIVERY: 

EDDIE SNELLING, JR. 
Senior Assistant Attorney General 
40 Capitol Square, S.W. 
Atlanta, Georgia 30334-1300 

 
 

/s/ Jason R. Edgecombe    
Jason R. Edgecombe 
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