I N THE SUPREME COURT
STATE OF GEORG A

ARTHUR ZI TRIN et al.

Appel | ant s,
Case No. S07A0318
V.

GECRGE A COWPOsSI TE
STATE BOARD OF

VEDI CAL EXAM NERS
et al.,

Appel | ees.

BRI EF OF APPELLANT- PHYSI CI ANS

| . | nt r oducti on

The Appell ant-physicians filed this |awsuit because their
professional reputations are injured when Georgia physicians
violate the Hippocratic Cath and an explicit American Medica
Associ ati on (AMA) et hical standard barring physician participation
i n executions.

They have sued the Georgia Conposite Board of Medical
Exam ners (Medical Board) for its erroneous conclusion that Georgia
| aw permts physicians to violate the well-settl ed and | ongst andi ng
prohi bitions on physician participation in executions. Thei r
| awsuit involves both a claimfor declaratory relief, and an appeal
of a final decision of the Board to forego neting out discipline.
The trial court ignored controlling case law and erroneously
concluded that Appellant-physicians |acked standing to seek

declaratory relief and were not aggri eved within the neaning of the
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Adm ni strative Procedures Act.

A.

1. Enuner ati ons of Error

Statenent of Jurisdiction

The Suprene Court has jurisdiction of this case on appeal for

the reason that this case invol ves one of the grounds for which the

Suprene Court retains exclusive jurisdiction (equity) pursuant to

Article 6, 8 6, Paragraph 3(2) and (5) of the Georgia Constitution.

B.

1.

Enuner ati on of Error

The Court erred in dismssing the Conplaint (R 3) because
Appel | ant - Physi ci ans have standi ng for declaratory relief
under Mbore v. Robinson.

The Court erred as a matter of law in finding that the
Plaintiff’s were not “aggrieved” within the meaning of
the Administrative Procedure Act, OC G A 8 50-13-1 et
seq.

The Court erred as a nmatter of lawin finding that this
case was not a “contested” case within the nmeaning of the
Adm ni strative Procedure Act, OC. G A 8 50-13-2(a).

To the extent that the trial court ruled on the nerits of
Appel | ant - Physicians’ clainms, it erred because Georgia
law incorporates the Anerican Medical Association
st andard whi ch prevents physicians fromparticipating in

executions except to determ ne when death supervenes.



I11. Statenent of Facts

Lethal injection is the method of execution in Georgia,
OCGA 8 17-10-38(a), and the Departnent of Corrections is
shoul dered wi th the burden of carrying out “execution of the death
sentence.” O C GA 8§ 17-10-38(b). Georgia’s lethal injection
statute does not require physician participation in executions
(except that a physician is required to determ ne when “death
supervenes”). OCGA 8 17-10-41. GCeorgia |lawinstead provides
that physicians nmay be exenpted from executions — “[n]o state
agency, departnent, or official my, through regulation or
otherwi se, require or conpel a physician to participate in the
execution of a death sentence.” OCGA 8§ 17-10-38(d).*

A. Ceorgia Law on Physician Participation in Executions

Whet her Georgia physicians nust refuse to participate in

executions depends upon state |laws and standards dealing wth

nmedi cal ethics. I n Ceorgia, a physician is prohibited from
engagi ng i n “any professional [or] unethical practice,” including:
! Ceorgia |law purports to exenpt certain activities from

the practice of medicine if they occur during an execution:

“Not wi t hst andi ng any ot her provision of |aw, prescription,
preparation, conpoundi ng, dispensing, or admnistration of a

| et hal injection authorized by a sentence of death by a court of
conpetent jurisdiction shall not constitute the practice of
medi ci ne or any other profession relating to health care which is
subject by law to regulation, |licensure, or certification.”
OC.GA 8 17-10-38(c). This exception permts persons who are
not physicians to engage in nmedical procedures at an execution

wi t hout facing charges of unauthorized practice of nedicine.
OC.GA 8§ 43-34-26 (unauthorized practice of nedicine); see also
Pound v. Medney, 176 Ga. App. 756 (1985).
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. departure from or failure to conform to, the m ninal
st andar ds of acceptabl e and prevailing nmedi cal practice.”
OCGA 8 43-34-37(a)(7).?2
. violation of “a law, rule, or regulation of this state,
any other state, the board, the United States, or any
other lawful authority ... which regulates the practice
of nmedicine.” O CGA 8 43-34-37(a) (10).
These standards are to be “liberally construed,” O C G A 8§ 43-34-
37(g), and are echoed in Georgia State Conposite Board of Medi cal
Exam ners own rules.?
Anong the “m nimal” medi cal standards to which physicians are

hel d accountable are AMA ethical standards and the Hi ppocratic

2 O CGA 88 43-34-37(a)(7) also specifically prohibits
“prescribing or use of drugs, [or] treatnment which are
detrinental to the patient as determ ned by acceptabl e and
prevailing nedical practice or by rule of the board.” The drugs,
dosages and procedures utilized during the course of a |ethal
injection violate nmedical standards by creating unnecessary
ri sks and unnecessary pain including: (1) the dosage on Pent ot hal
mandat ed by the DOC protocols, (2) the use of Pavulon which is
barred even for euthynizing animals, and (3) perform ng a central
| i ne procedure in the execution chanber w thout sophisticated
medi cal equi pnent and devices, w thout trained and experienced
medi cal staff, and wi thout drugs able to treat the conplications
that may ari se.

3 Ceorgia Conposite State Medical Board Regul ati ons
subj ect a physician to discipline if he or she is “[f]lailing to
use nedi cations and other nodalities based on generally accepted
and approved indications, with proper precautions to avoid
adverse physical reactions.” Ga. State Conposite Board of
Medi cal Exami ners Rule 360-3-.02(15). The rules also prohibit
“[alny other practice deternm ned to be bel ow t he m ni nal
standards of acceptable and prevailing practice.” Ga. State
Conposite Board of Medical Exam ners Rule 360-3-.02(18).
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Cath. Ketchup v. Howard, 247 Ga. App. 54 (2000) (“Because the AVA
IS an organi zati on conposed of experts in the field of nedicine,
Its code of ethics and the duties of physicians prescribed therein
should be understood to reflect the standards of care of the
profession... ” ); see also R 28 (Order at 8-9 (collecting Ceorgia
cases using AMA standards)).*

Under the Hi ppocratic QGath, physicians swear to: “not give a
fatal draught (drug) to anyone if amasked, nor will | suggest any
such thing.” Hi ppocratic Witings (translated J. Chadwick & WN
Mann, Penquin Books 1950).° More specifically, physician
participation in executions has been specifically prohibited by the
AMA Code of Medical Ethics since 1980. “A physician, as a nenber
of the profession dedicated to preserving life when there is hope

of doing so, should not be a participant in a state execution.”

4 The trial court intinmates that if the Medical Board was
gui ded by AMA standards, there would be an unl awful del egation
problem Order at 9. However, the CGeorgia statutes specifically

anticipate the incorporation of any “law, rule, or regulation of
this state, any other state, the board, the United States, or any
other lawful authority ... which regulates the practice of

nmedicine.” OC GA 8§ 43-34-37(a) (10). Moreover, there is no
unl awful del egation for the Board to | ook to or adopt AVA
standards. Jackson v. Conposite State Board of Medical Exam ners
of CGeorgia, 256 Ga. 264, 266 (1986) (Board | ooked to “a variety
of materials” in determ ning acceptabl e standards of practice).

| ndeed, many other state explicitly adopt all AMA standards. See
Infra Note 8.

> “The Hi ppocratic Cath reaches back over 2,000 years and
represents a fundanental principle of the nedical profession.”
Thornburn v. Departnent of Corrections, 78 Cal Rptr.2d 584, 589
n. 6 (CG. App. 1998).
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AMA, Code of Medical Ethics: Current Opinions w th Annotations,

Opinion 2.06 “Capital Punishnent” (updated June 2000), 15-19 (2000-

2001):°¢
“An individual’s opinion on capital punishnment is a personal
nor al deci sion of the individual. A physician, as a nenber of
a profession dedicated to preserving life when there is hope
of doing so, should not be a participant in a legally
aut hori zed execution. Physician participationin executionis
defined generally as actions which would fall into one or nore
of the follow ng categories:

(1) an action which would directly cause the death of the
condemed,;

(2) an action which would assist, supervise, or
contribute to the ability of another individual to
directly cause the death of the condemmed;

(3) an action which could automatically cause an

execution to be carried out on a condemed prisoner.”

| d.

Wth respect to lethal injections specifically, the AVA Code
mandates: “In a case where the nethod of execution is |ethal
injection, the followng actions by the physician would also
constitute physician participation in an execution: selecting
injection sites, starting intravenous lines as a port for a Il ethal

i njection device; prescri bi ng, prepari ng, admnistering or

supervising injection of drugs or their dosages or types;

6 The prohibition on participation in execution has
extended to other health care providers by |eading health care
organi zations including the Arerican Col |l ege of Physici ans,
Ameri can Nurses Association, the American Public Health
Associ ation, and the Wrld Medical Association. See Abu-Ali
Abdur’ rahaman v. Bredesen, 2004 W 2246227 at n. 45 (Tenn C

App. 2004).



I nspecting, testing or maintaining |ethal injection devices; and
consulting with or supervising |ethal injection personnel.”

The Medi cal Associ ation of Georgia (MAG adopts the AVA code.
MAG has “no policy statenment of physician’s role in executions
because the Society defers to the position taken by the Anmerican
Medi cal Association.” Anerican Coll ege of Physicians, Human Ri ghts
Watch, National Coalition to Abolish the Death Penalty, Physicians
for Human Ri ghts, Breach of Trust: Physician Participation in
Executions in the United States (March 8, 1994) at 5; 26 Journal of
Legal Ethics at 269, 261 (in reference to AVA standard of physician
participation in executions, noting “w despread adherence to
positions set forth by the AMA’" and citing AMA standard as an
“accepted standard[] of nedical ethics”); see also M Cottlieb,
Executi ons and Torture: The Consequences of Overridi ng Professi onal

Ethics, 6 Yale J. of Health Policy 351, 366-67 (2006).°

! Li ke Ceorgia, other states routinely use of AVA
standards and the H ppocratic OCath to determ ne mnim
accept abl e nedi cal standards. See, e.g. Schecter v. Chio State
Medi cal Bd., 2005 W. 1869733 (Chi o App. 2005) (relying on
Hi ppocratic Cath and AMA standards in interpreting “mninma
standard of care” violation of disciplinary code); see also
Arlene v. State, 399 N E. 2d 1241 (Onhio 1980); Korn v. Ohio State
Medi cal Board, 573 N.E.2d 1100 (Chio App. 1988); Chio State
Medi cal Board v. Zwi ck, 392 N. E.2d 1276 (Chio App. 19788), State
v. Carroll, = NE2d __, 54 Chio App. 2d 160 (1977); Weinburg v.
Board of Registrations of Medicine, 824 N E 2d 38 (Mass. 2005)
(1 ooking to AVA standards to “establish” “prevailing standards of
medi cal ethics” in disciplinary proceedings); Fincun v. Miryl and
Bd. O Physician Quality Assurance, 380 Md. 577 (2004) (| ooking
to AMA standards and Hi ppocratic OCath to determ ne disciplinary
violation); Parrish v. Kentucky Bd. of Medical Licensure, 145
S.W3d 401 (Ky. App. 2004) (relying on violation of AVA standards
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The AMA standard is tracked to the letter by Georgia' s |ethal
injectionlaw In fact, Georgia has the only statute in the country
that specifically tracks the AVA code,® exenpting physicians from

the very activities their ethical rules would proscribe:

“selecting injection sites, starting an intravenous |ine
or lines as a port for a lethal injection device,
prescribing, preparing, admnistering, or supervising
i njection drugs or their dosages or types; inspecting,
testing, or mintaining lethal injection devices; or
consulting wth on supervising |ethal I njection
personnel.” O C G A § 17-10-38(d); conpare AMA, Code of
Medical Ethics: Current Opinions wth Annotations,
Qpinion 2.06 “Capital Punishnment” (updated June 2000),
15-19 (2000-2001).°

for discipline); State Bd. of Registration for Healing Arts v.
McDonagh, 123 S.W3d 146 (Md. 2003) (relying on position
statenents and standards of the AVMA to determ ne whet her use of
“chel aton therapy” grounds for discipline); Balian v. Board of

Li censure in Medicine, 722 A 2d 364 (Me. 1999) (indicating that
sections of AMA Code of Ethics were basis of its decision);

Appeal of Dell, 668 A 2d 1024 (NH 1996) (finding that petitioning
physi ci an engaged in conduct in violation of portions of AVA Code
of Medical Ethics).

8 Conpare Thornburn v. Departnent of Corrections, 78 Cal
Rptr.2d 584, 590 (C. App. 1998) (discipline of physicians
I nappropri ate because “[California] |egislature contenpl ated
di rect participation by physicians in the execution process”);
Harris v. Johnson, 323 F. Supp.2d 797, 802 (S.D. Tex. 2004)
(noting that challenge to I ethal injection protocol was nore
pal at abl e because “[t]here is no statutory mandate in the case at
bar, therefore there is no attendant risk of stripping the State
of the power to enforce its l[aws”).

o Abu- Al'i Abdur’ rahaman v. Bredesen, 2004 W. 2246227
(Tenn Ct. App. 2004) (“[T]he General Assenbly may very well have
antici pated that |icensed nedical professionals would not be
invol ved directly in executions by lethal injection because of
their professional association’s |ong-standing position that it
is unethical for physicians, physician’ s assistants, and nurses
to participate in executions.”).
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Georgia’s lethal injection statute’s harnmony with AMA standards
rei nforces the conclusion that Georgia physicians are bound by AVA
et hical standards, as part of “mniml acceptable standards of

practice” under Ceorgia |aw *°

10 Appel | ants of course acknow edge that after the
executions at issue herein, and after this lawsuit was fil ed,
Ceorgia enacted | egislation to exenpt physicians fromdiscipline
for participation in executions. OCGA § 17-10-

42. 1(“Participation in any execution of any convicted person
carried out under this article shall not be the subject of any

i censure chall enge, suspension, or revocation for any physician
or nmedical professional license in the State of CGeorgia.”).

There is no indication that this statute is retroactive, and thus
it does not inpact the appropriateness of discipline in this
case. Moreover, at the time the chall enged physicians
participated in executions, the CGeorgia General Assenbly had
rejected an imunity statute. House Bill 57 (Georgia CGeneral
Assenbly 2005 Session). Finally, the statute addressing imunity
fromdiscipline passed in 2006 did not inpact the requirenent
that physicians conply with established nedi cal standards.
Georgia law sinply was not anmended to all ow physicians to dip

bel ow “m ni mal accept abl e standards of practice.”

It should be noted that the American Medical Association,
t he American Nurses Association and the Anerican Public Health
Associ ation issued a joint statenment on Septenber 13, 1996
calling on state licensure and discipline boards to treat
participation in executions as grounds for active disciplinary
proceedi ngs because participation in state executions:

“contradicts the fundamental role of the health care

prof essional as healer and conforter.... Participation
in execution by lethal injection is particularly
t roubl esonme [ because] this process of ending life

enpl oys the sane nedi cal know edge, devices, and net hods
used be health care professionals to confort, to heal
and preserve life.”



B. Appel | ants’ Conpl ai nt Regar di ng Physi ci an
Participation in Executions

Appel l ants are state and nati onal physicians, professors, and
medi cal and ethics experts. Arthur Zitrin, MD., is a New York
psychiatrist, a leading expert on the mnedical ethics issues
associated with Ilethal injection and Professor Eneritus of
Psychiatry at the New York University School of Medicine. Alfred
Freeman, M D., is a New York psychiatri st and Professor Enmeritus of
Psychiatry at New York Medical College and Past President of the
Ameri can Psychi atric Associ ation. Jonathan G oner, MD. is an Chio
pedi atric surgeon and the Trauma Medical Director at Children's
Hospital in Ghio. Mchael Radelet, Ph.D. is the chairman of the
Depart ment of Sociol ogy at the University of Col orado and a | eadi ng
publ i shed expert on |l ethal injection including the book In Spite of
| nnocence. Dani el Blunenthal, MD., is a Ceorgia pediatrician
affiliated with Morehouse School of Medicine and a | eadi ng expert
on public health and general preventive nedicine. Kelly Thrasher,
MD. is a Georgia internist in private practice. Jerone Wl ker,
MD. is a Georgia neurologist in private practice. R-3 (Conpl aint,
1 2).

Initially, the Appel |l ant-Physicians filed a conplaint with the
Ceorgia Conposite Medical Board on Septenber 20, 2004. R-3
(Conplaint, EXHHBIT “A”). The Medical Board denied this conplaint
on Decenber 15, 2004 and on January 6, 2005. R-3 (Conpl ai nt,
EXHBIT “A”).
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Seeking to protect the reputation of their profession from
unet hi cal conduct, Appellants filed a new conplaint on June 1,
2005 with the CGeorgi a Conposite Board of Medi cal Exam ners pursuant
to OC.GA 8 43-34-37(d) seeking discipline against certain
physi ci ans who had viol at ed nedi cal standards by participating in
executions. R-3 (Conplaint, EXHBIT “A").

Their conpl ai nt was supported by sworn testinony of physicians
involved in the execution process, nedical records from Georgia
executions, and studies concerning problens occurring in |letha
i njections executions in Georgia and nationally. Critically, the
conplaint included sworn testinony from certain physicians who
adm tted, wunder oath, that (1) at |east one physician had
performed an infraclavicul ar subclavian catherterization to start
an intravenous line and directed the injection of additional
killing agent to produce death, and (2) that nunber of other
physi ci ans performed activities in the execution process above and
beyond certifying the death of a person executed.!!

On June 22, 2005, the Medical Board rejected the conplaint,

1 The conpl ai nt expl ai ned that if physicians participate
in executions, and abide by the DOC s protocol for executions,
they are obligated to use drugs, dosages and procedures that
viol ate nedi cal standards and Georgia | aw because the dosages can
cause unnecessary pain and create high risk of serious
conplications. It also alleged that deviation fromthe DOC s
protocol to avoid such conplications requires active
participation by a physician in inflicting death which is al so
prohi bited by accepted nedical standards, explicit AMA ethi cal
standards and Georgia | aw.
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finding “there was no violation of the Georgia Medical Practices
Act....” R 3 (Conplaint, EXHBIT “B").

Thereafter, on July 22, 2005, the Appellant-Physicians filed
their Conplaint in the Superior Court of Fulton County. (R-3). 1In
this litigation, the Medical Board explicitly clained that “[t] he
Board does not have authority to discipline a licensee for
violating the Anerican Medical Association’s standards” and that
“as a whole, or individually, [AMA standards] do not constitute a
‘law, rule or regulation’” of a ‘lawful authority’ that ‘regul ates
the practice of nedicine.”” R9 (Answer 9T 30, 31, 33, 35, 36
37).' Thus, the Medical Board's position is that “there was no
vi ol ation of the Medical Practice Act,” R 9 (Answer § 17); and that
ultimately “the Board is in no way involved in or have [sic]
regul atory authority over executions by lethal injection.” R-9
(Answer Y 41, 55, 58, 62).

The Superior Court of Fulton County entered an Order on August

12 The Medical Board counter-intuitively describes its
role as:

“[ T] he duties of the Georgia Medical Board go beyond
the licensing of physicians and other allied health
care professionals... [t]he Medical Board investigates
conpl aints and di sciplines those who violate The

Medi cal Practice Act or other |aws governlng t he

pr of essi onal behavior of its |icensees.

wwwv. nedi cal boar d. georgi a. gov. The Board al so notes on their web
site that the American Medical Association pronotes

prof essionalismin nmedicine by setting standards for nedical
education, practice, and ethics. Id. The Board s decision
underm nes its very own m ssion statenent.

-12-



28, 2006 granting the Appellees’ Mtion to Dismss (R-10). R 28.
The Court dism ssed the Appellant-physicians clains for mandamnus
and injunctive relief. The Court also dismssed the Appellant-
Physi ci ans’ request for declaratory judgnent, on the basis of
standing, which is appealed herein. Finally, the trial court
denied the Appellant-physicians clains for relief wunder the
Adm ni strative Procedure Act, ruling that the physicians were not
“aggrieved” within the nmeani ng of the Adm nistrative Procedure Act
and t hat the case was not “contested.” Appell ant-Physicians appeal
these decisions as well. (R1).

V. Arqunent and Citation of Authorities

Appel l ants have a palpable interest in assuring that their
prof ession i s governed by the high ethical standards that they, and
the AMA Dbelieve, prevent physicians from being involved in the
pai nful taking of life by the state. The Mdical Board's bl anket
refusal to even recognize its authority to consider such clains
| eaves Appellants with only one renedy to protect the reputation of
their profession — this |awsuit. They have standing to protect
their profession from unethical practice when the Medical Board
refuses to do so — and nmay seek declaratory relief and appeal a

final decision of the Medical Board di sposing of their conplaint.?®?

13 To the extent the trial court may have reached the

merits of this lawsuit, Appellant-physicians have set out the
appropriate statutes outlining the nerits issues herein.
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A. Appel | ant - Physi ci ans Have Standi ng for Decl aratory
Reli ef Under Mbore v. Robi nson

Appel | ant - Physi cians’ standing for declaratory equitable
relief is controlled by the Georgia Suprenme Court’s decision in
Moore v. Robinson, 206 Ga. 27 (1949); see also Head v. Browning,
215 G. 263, 266 (1959).%" Despite the fact that Appellants
presented Mwore as controlling, the trial <court failed to
di stinguish or cite More (even after Appellant-Physicians filed
a request for reconsideration that specifically asked the tria
court to explain why Mbore does not control).

Moore involved a plaintiff Dr. Howard E. Robi nson, who was a
“duly licensed and practicing chiropractor, and a citizen and
resident of the State of Georgia.” He filed a petition for
i njunctive and “general relief” (including nmandanmus) which all eged
t hat the Georgia Board of Chiropractic Exam ners was
msinterpreting and failing to enforce Georgia | aw which outlined
the qualifications for persons to take the chiropractic exam nation
for licensurein Georgia. The plaintiff was already duly |icensed,
and so his injury was:

that the practice of chiropractic is the practice of one
of the | earned professions, nanely, that of healing the

14 The standing principles applicable to declaratory,
i njunctive and mandanus relief are identical. Brissey v.
Ellison, 272 Ga. 38, 39 n. 4 (2000); see also Agan v. State, 272
Ga. 540, 542-43 (2000) (‘declaratory relief avail abl e whenever
there is “uncertainty and insecurity with respect to [the
plaintiffs'] rights, status and |legal relations”) (citation

omtted).
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sick, and that as such a profession it is of wvital
interest to the nenbers of the profession, and to the
public in general to see that the profession of
chiropractic mai ntains the highest educati onal standards
possible, that the right to practice chiropractic is a
val uabl e right which is entitled to protection, ... that
the public, the chiropractic profession generally, and
the petitioner particularly are entitled to be protected
fromthe practice of chiropractic by i gnorant pretenders,

charl atans, unskill ed and unl earned persons, ... that the
reputati on of the chiropractic profession generally, and
the petitioner’s practice particularly, will |ikew se be
damaged. ... 1d. at 30 (enphasis added).

After a hearing, and upon finding that the Board of Chiropractors
had m sinterpreted Georgia law concerning the eligibility for
licensure, the trial court entered a pernmanent injunction against
the Board. On appeal, the Board argued that “the allegations of
the petition are not sufficient to show that any right of the
plaintiff, either as a citizen or as a duly licensed and practicing
chiropractor, has been violated so as to authorize a court in
equity to grant the relief prayed....”

Rejecting that argunment, the Georgia Suprene Court

unani nously concluded that “the plaintiff had a right to nmaintain

his action for injunctive relief.” First, reviewing the plaintiffs
rights and the Board duties, the Court reasoned:

Prevention of the all eged unl awful practices by the Board
of Chiropractic Examiners is essentially injunctive in
character and the relief prayed was the only appropriate
renedy available to him The right to practice
chiropracticinthis Stateis, liketheright to practice
any ot her profession, avaluable right, whichis entitled
to protection under the constitution and laws of this
State. “Wiere the question is one of public right and the
object is to procure the enforcenent of a public duty, no
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| egal or special interest need be shown, but it shall be
sufficient that plaintiff is interested in having the
| aws execut ed and the duty in question enforced.” And we
do not think that it would be seriously contended by any
one that the nenbers of the Board of Chiropractic
Exam ners were not under a duty to the public generally,
i ncl udi ng, of course, the nenbers of that profession, to
admnister the laws regulating the ©practice of
chiropractic as they have been enacted.... ld. at 36
(enphasi s added).

Next, turning to the availability of equitable relief:

The principle is thoroughly established, that injunction
will lie and is the appropriate renedy to prevent the
comm ssion of a wongful act by an officer or agent of
this State, even when acting under color of his office
but wi thout | awful authority, and beyond the scope of his
of ficial power. If this were not the rule, our State
exam ning boards would be free to fix the rules and
prescribe the qualifications for the adm ssi on of persons
who desire to practice our several professions, and there
woul d be nothing the citizen could do to prevent it; and
thisis true for the reason that mandanus i s an avail abl e
| egal remedy which may be enployed only for the purpose
of conpelling an officer to performa specific act where
his duty to do so is clear and well defined. 1d. at 36-
37 (enphasis added and citations omtted).

See al so Rose v. Gow, 210 Ga. 664 (1954) (finding that Board of
Chiropractic nmust enforce educational requirenments for professions
under state | aw and revoke previously issued |licenses). Moore has

never been questioned and is cited and followed in 31 | ater cases.

15 Anmong t he standi ng deci sion relying upon Moore are

this Court’s decisions in League of Wnen Voters v. City of
Atlanta, 245 Ga. 859 (1980) (resident/taxpayer has standing to
chal | enge appointive authority of nunicipal officer) and Head v.
Browni ng, 215 Ga. 263 (1959) (citizens have standing to challenge
the failure to revoke a liquor license and to declare such
license “void”).
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The trial court found no “justiciable controversy,” because
that court said the Appell ant-Physicians woul d have to al |l ege that
they are “subject to, or nay becone subject to, an[] investigation
or discipline as the result of the alleged conflict between AVA
standards and Georgia law.” R-28 (Order at 5-6). Yet Moore, cited
nowhere in the trial court’s order, teaches otherwise in the
specific context of a nedical professional who conplains that the
Board governing his professionis not enforcing the state | aws t hat
protect the reputation of his profession.?®

Here, as in Moore, the physicians allege that the Georgia |l aws
which set forth the qualification for license of a nedical
profession are being grossly msinterpreted by that profession’ s
Board of Medi cal Exam ners, and that the result is a di mnuation of
the value and ethics of the profession. The right to practice

medicine “is a valuable right, which is entitled to protection

16 This is not a case of “prosecutorial discretion.” Here

the Board has interpreted Georgia law as failing to give it any
authority to act. R-9 (Answer, 9T 30, 31, 33, 35, 36, 67);
Forsyth County v. Wiite, 272 Ga. 619, 620 (2000) (distinguishing
cases where a governing body says that it is without authority to
act at all fromclains that the body should act in a particular
case). Ceorgia |aw uses mandatory | anguage in charging the

Medi cal Board with its duties:

The board [CGeorgia State Board of Conposite Medi cal
Exam ners] shall perform such duties and possess and
exerci se such powers relative to the protection of the
public health and the control of regulation of the
practi ce of nedicine...

O C. GA 8 43-34-21(d) (enphasis added).
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under the constitution and | aws of this state,” and the Appellant-
physi ci ans view any physician who would blatantly violate AMA
nmedi cal ethical standards, CGeorgialaw, and the H ppocratic Cath by
participating in the taking of |ife to dimnish the profession in
much the same way that Dr. More feared “pretenders” and
“charl atans” would invade his profession.' Like Dr. Moore, the
Appel | ant - Physi ci ans have a special interest in the preservation of
their profession that entitles them to seek equitable relief
agai nst the Conposite Board of Medical Exam ners which has tw ce
refused to abide by the state |aws and established AVMA nedica
standards for the ethical practice of nedicine.

Standing is also illustrated here by juxtaposing this case
wi th Adans v. Ceorgi a Departnent of Corrections, 274 Ga. 461 (2001)
wherei n a group of death penalty opponents sought to prevent future
executions by electrocution. The plaintiffs relied upon O C G A

8 9-6-24 which permits nmandanus actions where “a plaintiff is

o Al t hough the trial court did not make this finding, if
this Court finds that there was a notice pleading defect -
because the Appel |l ant-Physi ci ans needed to even nore explicitly
delineate the inpact of violating the basic ethical standards on
themindividually and the profession generally — the appropriate
remedy is to grant |eave to anend a conplaint. See Stevens v.
Prem er Cruises, Inc., 215 F.3d 1237, 1238 (11 Cir. 2000) (“A
district court, before dismssing a conplaint with prejudice
because of a nere pleading defect, ordinarily nmust give a
plaintiff one opportunity to amend the conplaint and cure the
pl eadi ng defect); Bank v. Pitt, 928 F.2d 1108, 1112 (11'" Gr.
1991) (sane); Allen v. Dept. of Human Resources ex. rel. Allen,
262 Ga. 521, 524 (1992) (sane); Holiday Constr. Co. v.

H ggi nbot ham 171 Ga. App. 114 (1984) (sane).
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interested in having the |aws executed and the duty in question
enforced.” However, the Adans plaintiffs failed to establish
standi ng because they “s[ought] to prevent, rather than enforce,
the performance of a public duty” as the relief they requested
woul d prevent the DOC from carrying out its duty to perform
executi ons.

Here, in contrast to Adans, Appell ant-Physicians do not seek
to prevent any execution. They seek to require the Medical Board
to “enforce” Georgia |laws which prevent CGeorgia physicians from
vi ol ati ng cl ear AMA standards on physician participation in |ethal
injections. This case is follows a long |line of authority, wth
Moore v. Robi nson being the nost on-point exanple, where citizens
seek to ensure that public officials carry out their |egal
obl i gati ons. See, e.g. Board of Comm ssioners of the Cty of
Manchester, 170 Ga. 361 (1930) (resident/taxpayer has standing to
enforce statutory duty to appoint city manager); Arenson v. Board
of Trustees of Enployees’ Retirenent System 257 G. 579 (1987)
(resident-taxpayer has standing to chall enge di sposition of public
funds); League of Wnen Voters v. City of Atlanta, 245 Ga. 859
(1980) (resident/taxpayer has standing to challenge appointive
authority of nunicipal officer) (citing Miore v. Robinson, 206 Ga.
27 (1949)).

Moreover, unlike Adans, the Appellant-Physicians have a

speci al and nore direct i nt erest as physicians seeking
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clarification of their and their fell ow professionals statutory and
prof essional responsibilities — where violations of those duties
and responsibilities may result in disciplinary sanctions. Conpare
Adanms, 274 Ga. at 462 (plaintiffs nerely had “a noral objection to
a statutory nandate”).?!8

Followi ng a long line of standing jurisprudence, denonstrated
nost specifically by More, the Appellants have standing to defend
their reputations, and that of their profession, by challenging
the Medical Board's interpretation of the very statutes which set
out the ethical duties of the profession. The parties have
di anetrical ly opposed vi ews of the proper interpretation of Georgia
| aw both as to the rel evance of AMA standards to physician duties
generally, and as to the obligation to conply with |ong-standing

AMA standards on physician participation in lethal injections

18 This case bears no realistic resenblance to the primary

decision relied upon by Board, Burton v. Conposite State Board of
Medi cal Exam ners, 245 Ga. App. 587 (2000). There, a physician
sought a declaratory judgnent concerning the constitutionality of
a Board rule (not a state law) that arguably prohibited provision
of nedical treatnent to the physician’s wife. The Court of
Appeal s not surprisingly concluded that no standi ng existed
because (1) there was no Board conpl ai nt concerning the conduct
at issue, (2) the plaintiff “ha[d] not alleged that he is
currently providing nedical treatnent to his wife.” (3) the
physi ci an had not alleged “that he plans to provide such
treatnent in the future,” and (4) plaintiff’s counsel “conceded”
that the case was “purely hypothetical.” Here, of course, there
Is a conplaint under appeal fromthe Board, the actions
conpl ai ned of did happen, they will again in future executions,
the plaintiffs allege an injury to their professional practice
and the parties have crossed swords on the proper interpretation
of Georgia | aw.
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specifically. See State FarmMitual Ins. Co. v. Mabry, 274 Ga. 498
(2001) (equitablerelief particularly appropriate where the parties
have different interpretations of a “purely legal” question that is
“an inportant issue, one that needs to be decided’). The trial
court erred by failing to recognize that under More, Appellant-
Physi ci ans have standing to protect their reputation fromunethi cal

conduct whi ch underm nes core principles of their profession.

B. The Court below erred as a matter of lawin failing

to find that Appellant-Physicians are “aqgrieved”

within the neaning of the Adninistrative Procedure
Act

The trial court erred as a matter of law in finding that the
Appel | ant physi ci ans were not “aggrieved” within the context of the
Adm ni strative Procedure Act, OC G A § 50-13-19(a).

Any person who has exhausted all adm nistrative renedies

available within the agency and who is aggrieved by a

final decisionin a context case is entitled to judicial

revi ew under this chapter.

OC GA 8 50-13-19(a) (enphasis supplied).

In the context of the Adm nistrative Practice Act, the word
“aggri eved” has been interpreted to nean that the person seeking to
appeal must show that he has an interest in the agency decision
t hat has been specifically and adversely affected thereto. GCeorgia
Power Co. v. Canpaign for a Prosperous Ceorgia, 255 Ga. 253 (1985).
The party nust denonstrate special danage as a result of the

deci si on conpl ained of, rather than nerely sonme damage which is

common to everyone else simlarly situated. Id. at 257-58; see
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Thebaut v. Georgia Board of Dentistry, 235 Ga. App. 194, 197 (1998)
(person seeking to appeal nust show that he has interest in agency
deci sion that has been specially and adversely affected thereby).
However, the fact that a party shares the burden bei ng chall enged
Wi th ot hers does not disentitle himfromchall engi ng the deci si on.
Id. at 258 (enphasis added).

In Canpaign, the Suprene Court exam ned the neaning of an
“aggrieved’” party within the setting of an application by the
Ceorgia Power Conpany to the Public Service Comm ssion for an
electricity rate increase. ld. at 254. The Canpaign for
Prosperous CGeorgia, representing the electricity consuner interest,
sought to intervene based on the fact that any rate increase would
affect its nmenbers. I1d. at 254. The Suprenme Court noted that the
Canpai gn’s nmenbers are users of electricity who will pay higher
rates as a result of the rate increase granted to Georgi a Power by
the Public Service Conmssion. |d. at 258.

Finding that the Canpaign nmenbers were “aggrieved” parties,
the Suprene Court held that

a ratepayer who is conpelled to pay higher utility rates

by agency action is a person specifically, personally and

adversely affected. The fact that he shares this

addi tional burden wth other users does not disentitle

him from chal | engi ng the results.

Id. at 258 (enphasis supplied)

Economic injury also has been established as a test as to

whet her a party is considered “aggrieved” in the context of the

-22-



Adm ni strative Procedure Act. In Board of Natural Resources v.
Georgia Em ssion Testing Conpany, the Georgia Em ssion Testing
Conmpany chal | enged the authority of the Board of Natural Resources
to pronul gate certain regul ations pertaining to em ssions testing.
249 Ga. App. 817 (2001). The Board challenged the testing
conmpany’s standing, claimng it was not “aggrieved” in that it had
sold the conmpany’s assets prior to judicial review The Court of
Appeal s specifically held that since the testing conpany had
present ed evidence that it suffered or woul d suffer econom c injury
as a result of the Board' s regulations, it was aggrieved. 1d. at
819; see also Chattahoochee Valley Hone Health Care, Inc. .
Heal t hmaster, Inc., 191 Ga. App. 42 (1989) (well-settled that
business entity may be considered “aggrieved” by adm nistrative
deci sion that confers econom c benefit upon conpetition).

In the subject case, the trial court erred in failing to find
that the Appellants were “aggrieved” parties within the context of
the Adm nistrative Procedure Act. In Thebaut, the Court of Appeals
noted that anong other itens contributing to “aggrieved” status
therein, the party suffered a “chilling effect on the recipient’s
approach to his practice.” Id. at 197. Simlarly, herein, the
Appel | ant physicians are affected by the Defendants’ decision not
to initiate an investigation. Three of the Appellant physicians
are CGeorgia doctors who are unsure as to the applicability of

Ameri can Medi cal Associ ation standards in Georgia. The Appell ees’
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decision inpacts these Georgia doctors therefore making them
“aggrieved” within the neaning of the APA

Addi tional ly, as the Canpaign for a Prosperous CGeorgi a opi ni on
states, sinply because additional others are also inpacted by the
deci si on does not deny the Appel |l ant physicians the opportunity to
chal  enge the Appellees’ decision. To the extent the Appellees
deviate fromthe standards of the Anerican Medical Association, the
val ue of the Appell ant-Physicians’ professionis underm ned in that
they are no longer part of a profession charged only wth
preserving life and not taking life.

. Simlarly, the Appellant-Physicians may suffer economc
injury as a result of the Appellees’ decision not to
initiate an investigation.

. Again, three of the Appellant-Physicians are GCeorgia
doctors who are unsure as to the applicability of the AVA
standards in Georgia.

. Agai n, the Appell ees’ decision deval ues the value of the
Appel | ant - Physi ci ans’ et hical standards set by the AVMAto
preserve life.

For this reason, Appellant-Physicians are “aggrieved” within the
nmeani ng of the APA, and the Court belowerred as a matter of lawin

findi ng otherw se.
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C. The Court below erred as a matter of lawin failing
to find that this was a “contested” case within the
meani ng of the Administrative Procedure Act

The trial court erred as a matter of law in failing to find
that the case at bar was “contested” within the neaning of the
Adm ni strative Procedure Act.

‘ Cont est ed case’ neans a proceeding... in which the | egal

rights, duties or privileges of a party are required by

|l aw to be determ ned by an agency after an opportunity

for hearing.

OC GA 8§ 50-13-2. The Georgia Court of Appeals has explai ned:

The *standing to challenge’ the adm nistrative decision

Is what is intended to be established by the requirenent

in [OC.GA 8 50-13-19] that the judicial review be of

a ‘contested case;’ and this is what is neant to be

descri bed by the |language at [O.C. G A § 50-13-2].

Nati onal Council on Conpensation Insurance v. Caldwell, 154 Ca.
App. 528, 530 (1980) (reversing dism ssal of petition for judicial
revi ew. In National Council, the Court of Appeals stated that
rate-setting was the i nsurance comm ssioner’s function, and it was
not the court’s job totell himhowto discharge that task. 1d. at
531. The court al so concluded that the decisions of the insurance
comm ssioner in naking rate decisions were subject to judicia
revi ew under the Admi nistrative Procedure Act. |d. at 530.

Inthis case, the trial court states that the Board' s “refusa
to open an investigation does not anount to a ‘contested’ case, as

a matter of law” See R-28 (Order at 11). However, the decision

by an agency as to whether or not to open an investigation has been
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deened a prerequisite to superior court review See generally USA
Payday Cash Advance Centers v. Oxendine, 262 Ga. App. 632, 634
(2003). In Payday, conplaining check cashing services noved for a
decl aratory judgnent action concerning the propriety of “payday”
| oans; they filed their action before the Conm ssi oner of |nsurance
had decided whether or not to open an investigation into the
arrangenent . ld. at 633. The Comm ssioner of |nsurance
successfully noved for summary judgnment on the grounds that the
check cashing services has failed to exhaust their adm nistrative
renedies. 1d. at 635. |In Payday, the Court of Appeals concl uded
that the Conm ssioner of Insurance should have been given the
chance to deci de whet her or not to open an i nvestigation before any
decl aratory judgnent should have been filed. See Id. at 634-35.

Additionally, in their exam nations of the meani ng “contested
case” within the context of the Admi nistrative Procedure Act, the
courts have distingui shed between severe or |ight sanctions, or no
sanctions at all. See Thebaut v. Georgia Board of Dentistry, 235
Ga. App. 195, 198 (1998). The courts have explained that
regardless of the conclusion of the natter before it, an
adm ni strative agency “cannot strip the final decision of its
reviewability.” Id. at 198 (fact that |etter of concern coul d have
been i ssued wi t hout hearing taking place did not preclude judicial
revi ew.

Regardl ess of the nature of the sanctions inposed, the
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final decisionis still a ‘final decision in a contested

case’ and is therefore’ entitled to judicial review

under’ the APA.
ld. at 198.

In this case, as the trial court states the Appellees’
decision was final. See R-28 (Order at 10). The Appel | ees deci ded
not to open an investigation, and they nade this deci sion nore than
once. Regardl ess of the nature of the decision, it is still a
“final decision in a contested case” and is therefore “entitled to
judicial review under” the APA The Appellees clearly and
repeatedly declined to open an investigation into the Appellant-
Physicians’ clainms. As set forth in Payday, this decision not to
initiate an investigation is sufficient to trigger adm nistrative
superior court review.

The |lower court relies on Federated Dept. Stores, Inc. v.
Georgia Public Service Commi ssion for the proposition that a the
“request for an investigation was not a ‘contested case under the
meani ng of the APA” See R-28 (Order at 11); Federated Dept.
Stores, Inc. v. Georgia Public Service Comm ssion, 278 Ga. App. 239
(2006). However, not only did the adm nistrative agency in that
case afford the conplainant an investigation and hearing, it
al l owed its conpl ai nant the opportunity for neaningful reviewin a
subsequent proceedi ng that al ready was schedul ed to hear the sane
facts.

In Federated, the petitioning store all eged discrimnation and
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asked the Public Service Comm ssion to review the manner in which
Ceorgia Power assessed rates for new and established custoners.
Id. The Public Service Comm ssion held a hearing on the store’'s
request, and subsequently issued an order acknow edgi ng
di scrim nation, although not determning if the discrimnation was
unjust. Id. The commission’s order stated that the purpose of
the proceeding was not to nodify rates, but to gather infornation
for future cases, specifically a Georgia Power rate case schedul ed
for later that year. Id.

Unli ke Federated, the Appellant-Physicians herein did not
receive the investigation they requested repeatedly. Neither were
they granted any hearing. Finally, there is no pending case
previously scheduled where the adnministrative agency plans to
consi der the i ssue the Appel | ant - Physi ci ans raise. The trial court
erred as a matter of law in finding that this case was not
“contested” within the neani ng of the Adm nistrative Procedure Act.

V. Concl usion
___ _Appel lants have standi ng protect their profession’ s reputation
from unet hi cal conduct under the principles of More v. Robinson.
They al so are aggrieved by an adverse, contested decision of the
Medical Board and have the right to appeal that decision.
Physicians nust be held to at |east the “mninmal standards” of
their profession, and the taking of life by execution violates a

physi ci ans nost fundanental role.
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