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prospective relief with respect to the deterninations of eligibility of aliens for
cash assistance, food stanps and Medicaid benefits at Job Centers operated by the
New York City's (NYC) Human Resources Administration (HRA) (or City defendant).
Plaintiffs sued the Comm ssioners of the New York State Office of Tenporary and Dis-
ability Assistance (OIDA) and the New York State Department of Health (DOH), claim
ing that they failed adequately to supervise the Cty defendant's staff agencies, in
admini stering the federal Food Stanp and Medical programin violation of plaintiffs
federal rights.

The City and State Defendants had filed opposition to plaintiffs' request for a pre-
[imnary injunction and class certification of this action as a class action
plaintiffs filed reply papers and oral argunment was held before this Court on Febru-
ary 2, 2006. In response to a direction by this Court, all defendants, by letter of
February 8, 2006, promised this Court that they voluntarily would take specific ac-
tions to aneliorate or elimnate problenms with respect to the eligibility determ na-
tions which the plaintiffs identified at the February 2, 2006 argunent. The Court
menorial i zed the defendants' prom ses in an Order of February 16, 2006. As set forth
nore conpletely below, and in the acconpanying State Defendants' Proposed Fi ndings
of Fact (FOF), the State Defendants fulfilled the voluntary prom ses nmade, npoting
the Court's February 16, 2006 Order as to them

Expedi ted di scovery was then taken by the parties and an evidentiary hearing was
conducted by this Court from March 14, 2006 through March 24, 2006.

In accord with the schedule set by the Court, State Defendants herewith submit this
suppl enental menmorandum of | aw, their proposed findings of fact and concl usi ons of
law and affidavits detailing additional voluntary neasures they have undertaken with
respect to alleged problenms which arise in eligibility deterni nations.

PO NT |

STATE DEFENDANTS HAVE COVPLETELY FULFI LLED THEI R PROM SES | NCORPORATED BY THE COURT
IN I TS FEBRUARY 16, 2006 ORDER, THE ORDER SHOULD BE VACATED AS MOOT.

Inits February 16, 2006 Order, this Court directed OTDA to conpl ete four actions
whi ch OTDA had voluntarily promised to do by various dates certain in its February
8, 2006 letter to the Court. These actions were that OIDA

(1) answer a set of questions posed to it by HRA by February 9, 2006;

(2) renove the requirenment, by April i, 2006, fromthe Wl fare Management System
(WWB) that if an applicant is categorized as a battered qualified alien, so that the
Alien Citizenship Indicator (ACl) is coded as “B” that there also be an entry in the
WS field for Alien Registration Nunber or the eligibility transacti on would not be
processed by WVS successful ly;

(3) anend by March 8, 2006, the list of aliens potentially eligible for food stanps
in the food stanp section of denial notices generated by the state's conmputerized
Central Notice Systen(CNS), to include battered qualified aliens; and

(4) issue a new informational docunent concerning the eligibility of battered quali-
fied aliens (along with an updated Alien Eligibility Desk Guide) in six weeks (March
22, 2006).

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.
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These four actions, which were voluntarily undertaken, were conpleted in accord with
the Court's Order. FOF 1,8-10. Voluntarily actions taken by a defendant to elimnate
an alleged violation of rights, whether private or public, nopot the clains which are
based on the alleged violations. Lillbask v. State of Connecticut Departnment of Edu-
cation, 397 F.3d 77, 88(2nd Cr. 2005); Cty of New York v. Nexicon, Inc., 2006 W
647716 at *4 (S.D.N. Y. March 15, 2006). The fact the State defendant was conplying
with the Court's injunction does not alter the analysis. Haley v. Pataki, 60 F.3d
137, 140-41 (2nd Cir. 1995). This is true notw thstanding that other clainms remain
Lamar Advertising of Penn, LLC v. Town of Orchard Park, 356 F.3d 365, 376, 379 (2d

Cr. 2004).

Mor eover, in the circunstances of the history of this case, a claimof the possibil-
ity of any of the four actions being reversed by OTDA is not a basis for denial of
the application to vacate the Court's February 16, 2006. Only if the violation is
capabl e of repetition would it be correct that this Court decide that the clains
which led to the OIDA actions are not noot. The test is that there not be a reason-
abl e expectation that OTDA woul d change these positions (and that the problemis
elimnated, as it has been here). Id. at 375. This court should not decide that

these matters are not npot absent evidence that the purported m sconduct will recur.
Id. at 377. In this case the evidence is that it is highly unlikely the actions by
OTDA wi || be reversed. These actions involved conputer progranm ng changes for two

of the voluntary actions, and significant staff efforts and hi gher |evel approvals
were required to acconplish the other two. Moreover, the evidence is that OIDA is
undert aki ng yet additional voluntary actions to inprove the systemof eligibility
det erm nati ons which should Iead to HRA's reduction of the nunber of alleged incor-
rect benefit decisions.

In order to avoid the possibility of an HRA worker incorrectly changing the date of
qualified status of an applicant, OIDA and DOH voluntarily instituted a | ock on the
appropriate date field in WM. FOF 66. This change was acconplished w thout any O -
der being entered. When anending the CNS notices section regardi ng denial of cash
assi stance, al so known as public assistance (PA), OIDA has, w thout a Court Order,
vol untarily broadened the description of battered qualified aliens and the descrip-
tion of who would be eligible for state funded benefits if the alien was soneone
categori zed as Permanently Residing Under Color of Law (PRUCCL)[FNl FOF 1112

FN1. This amendnent to the notice regardi ng PRUCOL, which affects solely
state-funded benefits, would not be within the Court's power to order. See
Point 1.B. 1. of State Defendants' Menorandum of Law submitted January 25,
2006. However, the fact that the change was nmade is evidence that OTDA woul d
not take action in the future to undo voluntary changes nade to inprove the
distribution of benefits to eligible aliens.

The alien eligibility nodule used in training of HRA Job Center supervisors, which
began before the hearing ended and is ongoi ng, already included battered qualified
aliens as an alien group potentially eligible for benefits. FOF 106. |nprovenents
were voluntarily made to the nodule, in this exanple driven training, to include
fact exanples involving battered aliens. FOF 107. This was done within the tinme al-
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lotted by the Court to add to the record. Tr. 1432.[FBQ]
FN2. “Tr.” refers to the transcript of the evidentiary hearing held in this
case from March 14, 2006 through March 24, 2006

The infornational letter issued March 22, 2006 has been further inproved and the
Alien Eligibility Desk Guide with it. FOF 108. Additionally the Food Stanp Source
Book has al so been revised. FOF 109.

The voluntarily changes descri bed above are strong evidence that OTDA is highly un-
likely to undo the voluntary changes which were nmade previously, and had thus com
plied with the Court's Order of February 16, 2006. Determining that this is so re-
quires that the Court dismiss the underlying specific clains. Lamar Adverti sing,
supra, 356 F.3d at 379. There are two further reasons for concluding that there is
no reasonabl e expectation that the changes enbodied in the Order will not be re-
versed. First, governnent entities are to be given deference when indicating the
purported viol ations have been elinminated. Id. at 377 Mreover, the fact that there
is no evidence in the record that even suggests that there is any expectation at
all, that the specific alleged violations will recur, strongly supports a decision
that the specific clains are noot. 1d.

Because the matters enbodied in the Court's Order of February 16, 2006 are now npot
as to the State Defendants, the Order should be vacated as to the State defendants.
ld. at 379.

PO NT 11

THE EVI DENCE DOES NOT DEMONSTRATE THAT STATE DEFENDANTS CURRENT SUPERVI SORY MECHAN-
| SM5 WLL CAUSE THE CI TY DEFENDANT TO SYSTEMATI CALLY DEPRI VE ELI G BLE | MM GRANTS OF
BENEFI TS I N VI OLATI ON OF THE FEDERAL FOOD STAMP OR MEDI CAI D ACT, LET ALONE DEMON-
STRATE THAT THE SCUGHT- AFTER | NJUNCTI ON AGAI NST THE STATE DEFENDANT | S NECESSARY | N
ORDER TO PREVENT THE CI TY DEFENDANT FROM SYSTEMATI CALLY DEPRI VI NG ELI G BLE | MM G
RANTS OF FEDERAL FOOD STAMPS OR MEDI CAl D.

This action is prem sed upon 42 U.S.C. _§ 1983 (Conplaint at parag, 1), which states:
Every person who, under color of any statute, ordinance, regulation, custom or us-
age, of any State or Territory or the District of Colunbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the jurisdic-
tion thereof to the deprivation of any rights, privileges, or immnities secured by
the Constitution and |aws, shall be liable to the party injured in an action at |aw,
suit in equity, or other proper proceeding for redress .....

(Enphasi s added) .

Under Ex parte Young, 209 U.S. 123 (1908), this Court's jurisdiction over the State
defendants is limted to redressing, on a prospective basis, ongoing violations of
federal |law. See Kentucky v. Graham 473 U.S. 159, 167 n. 14.

Al so, under Article Ill of the Constitution's standing requirement, a “plaintiff
nmust all ege personal injury fairly traceable to the defendant's all egedly unl awful
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conduct and likely to be redressed by the requested relief.” Allen v. Wight, 468
U.S. 737, 751 (1984), reh. denied, 468 U.S. 1250 (1984), citing Valley Forge chris-
tian College v. Anericans United for Separation of Church and State, Inc., 454 U. S
464, 472 (1982).

Such lack of a causative |ink against a supervisory defendant was the basis for Su-
preme Court's holding in Rizzo v. Goode. 423 U. S. 362 (1976), that class action
plaintiffs failed to satisfy Article Il1's case or controversy requirenent for an

i njunction agai nst the Police Comm ssioner which was ained at curtailing alleged un-
constitutional msconduct by the Comm ssioner's police officers:

As the facts devel oped, there was no affirmative |ink between the occurrences of the
various incidents of police msconduct and the adoption of any plan or policy by pe-
titioners -- express of otherwi se -- showing their authorization or approval of such
m sconduct .

I nstead, the sole causal connection found by the District Court between petitioners
and the individual respondents was that in the absence of a change in police discip-
linary procedures, the incidents were likely to continue to occur, not with respect
to thembut as to the nenbers of the classes they represented.

423 U.S. _at 371.

Thus, in order to succeed in a § 1983 claim the plaintiffs nmust show that the de-
fendants' alleged mi sconduct or omission will cause the deprivation of a federa
right claim E. g., Kentucky v. Graham 473 U. S. 159, 166 (1985) (State governmenta
liability requires that it be the noving force leading to the deprivation of a fed-
eral right). This applies to any clai mbased on a federal violation. See, e.g.
Rockefeller v. Powers, 74 F.3d 1367, 1379 (2nd Cir. 1996) (Equal Protection); Intim
ate Bookshop, Inc. v. Barnes & Noble, Inc., 2003 W 22251313 (S.D. N. Y. Sept. 30,
2003) (price discrimnnation).

The standard that there nust be evidence of causation applies to whether or not to
issue a prelimnary injunction. Rockefeller, supra, at 1369, 1378 at n. 17, 1383;
Bol duc v. Beal Bank. SSB, 167 F.3d 667:. 673-74 (1st Cr. 1999) (Equal Credit Oppor-
tunity Act).

“That a suit may be a class action ... adds nothing to the question of standing, for
even naned plaintiffs who represent a class ‘must allege and show that they person-
ally have been injured, not that injury has been suffered by other, unidentified
nmenbers of the class to which they bel ong and which they purport to represent.
Lewis v. Casey, 518 U S. 343, 357 (1996), quoting Sinobn v. Eastern Kentucky Wl fare
Ri ghts Organi zation, 426 U S. 26, 40, n. 20 (1976).

Wi | e assumi ng arguendo, plaintiffs' counsel cite certain onmissions within the State
defendants' training materials, the plaintiffs have not denonstrated that these

om ssions actually caused the violation of plaintiffs' federal rights under the food
stanp or Medicaid acts. This is especially true with respect to training materials
and the OTDA Alien Desk guide. Wth respect to training materials onissions,
plaintiffs' counsel contend that there were training materials which omitted the
category of battery qualified aliens froma list of qualified aliens who are poten-
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tially eligible for benefits. Plaintiffs' FCF[FBB] 260 and 262. Wen a training
omission is clainmed, in order to succeed in a 8 1983 claim a plaintiff mnmust show
that there was a direct causal |ink between the governnent action and the depriva-
tion of federal rights. NA Board of County Conmi ssioners of Bryan County v. Brown,
520 U.S. 397, 400 (1997); Amesty Anerica v. Town of West Hartford:; 361 F.3d 113,
129-130 (2nd Cir. 2004). In the circunstances, as here, where evidence has been
taken, the requirement neans that the plaintiffs nmust show that the specific defi-
ciency they have purportedly proven (om ssion of battered qualified aliens fromthe
l[ist inthe training materials).is closely related to the ultimate injury such that
it “actually caused the violation of the federal right”. Amesty America, supra., 361
F.3d at 130. This the plaintiffs have not done. Moreover, this should apply with
equal force to any clainmed deficiency in the computer systens or any other part of
the support for the relief they seek against the State Defendants.

FN3. Plaintiffs' FO-F refers to Plaintiffs' Proposed Findings of Fact.

FNA. In Kentucky v. Graham 473 U S. 159, 166 (1985), the Court stated that to
establish liability against a State entity under 42 U. S. C. 8§ 1983, the
plaintiff had to prove that the governnmental entity itself was the “noving
force” behind the deprivations of the federal right. The Court cited 2 nuni -
cipal liability cases, one of which was Mnell, as support. 473 U S. at 166
and n. 12. Thus, it is correct to apply this standard for municipal liability,
at a mininum where the defendant is a sovereign state

First, this case was specifically brought about HRA job centers and so the training
material with which Steven Ptak was cross-examni ned, used in food stanp centers, has
not been shown to have any inpact on job center workers. See Tr. 1153-1155. Second,
the HRA workers are regularly trained on HRA materials. FOF 54-56. The HRA Alien
Eligibility Desk Guides for 2003, 2004 and 2005, received in evidence, all include
battered qualified aliens as potentially eligible for cash assistance, food stanps
and Medicaid benefits. Exh. 505, 506, 509, and 515. All of these guides include the
several kinds of docunentation as conmmon docunmentation, which plaintiffs have em
phasi zed. The evidence is that the Cty workers do turn to the HRA gui de when faced
with questions about alien eligibility. Tr. 1010. In Iight of these facts, there is
no evi dence that the om ssion of battered qualified aliens fromthe list in the food
stanp training materials resulted in plaintiffs being denied benefits, which is the
violation of a federal right which plaintiffs claim There were four job center

wor kers who were wi tnesses, none of whomtestified that they were influenced or even
saw the OTDA-HRA training materials in question. Thus, this evidence about OIDA s
training materials does not denonstrate that the onissions “actually caused the
violation of the federal right” as required. Amesty Anmerica, supra, 361 F.3d at

130.

FN5. No evidence was introduced regarding training materials generated by NYS
DOH.

FN6. Simlarly, there was no evidence that the onission of battered qualified
aliens fromthe list of potentially eligible benefit recipients on a public
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assi stance or food stanp denial notice generated by CNS, deterred applicants
fromcontinuing to seek benefits. That notice was exhibit 14 to the decl ara-
tion of Wendy Josephs but there is no nention in her declaration that she
failed to continue to pursue benefits because of this om ssion. Declaration of
Wendy Joseph executed Septenber 30, 2005 {1 25 26. There was no testinony ad-
duced at the hearing to this effect, either. Thus, there is no causal |ink
denonstrated between this notice and any denial of benefits.

Mor eover, there is no evidence that any of these om ssions were anything other than
al l egedly negligent and “negligence is not a valid basis for liability under 42
US. C § 1983. Iwachin v. NYS Departnent of Mtor Vehicles, 299 F. Supp.2d 117, 121
(E.D.N.Y. 2004) (citations omtted) (negligent naintenance of conputer systen) aff'd
396 F.3d 525, 527 (2nd Cir. 2005) (affirmed with respect to the substantive clains
substantiately for the reasons stated by the District Court). Accord, Shannon v.
Jacobowitz, 394 F.3d 90, 93 (2nd G r. 2005) (nechanical failure of voting machine).

Nor is there evidence of a causal |ink between the two conputer issues raised in the
requests for a prelimnary injunction against the State defendants and the viol ation
of any plaintiff's federal rights under the Food Stanp or Medicaid Act, let alone, a
systemati c denial of benefits.

The plaintiffs' seek prelimnary injunctive relief requiring that a second date
field be created in WWB because of the slight chance that federal cash and Medica
assistance will not be provided to an otherwi se eligible inmgrant. The potentia
applicants at risk is very likely to be a very small nunber because only those
peopl e who entered the United States before August 22, 1996 are eligible and it is
now 10 years beyond that. The lack of this second date field does not affect anyone
el se, even in theory. FOF 67-22. In this case, there is no practical effect on any
menber of the plaintiffs' proposed class because such a person would receive like
benefits fromthe state SNA and Medi caid prograns. FO- 68-72. The fundi ng source
woul d be transparent to the benefit recipient. Accordingly, this feature of WHE at-
tacked by plaintiffs, does not have any causal connection to the clained irreparable
harmto proposed class nenbers, i.e. denial of benefits. Were the evidence doesn't
prove the causal connection, a prelimnary injunction is not supported. Rockefeller
supra, 74 F.3d at 1379; Bolduc, supra, 167 F.3d at 673. The likelihood of injury and
t he causal connection are not to be presuned on a notion for a preliminary injunc-
tion. Barris/Fraser Enterprises v. Goodson-Todnman Enterprises, Ltd., 638 F. Supp
292, 294 (S.D.N. Y. 1986) (Weinfeld, J.). The only evidence potentially regarding a
benefit recipient and a conputer issue date was the case of Galinka Rybal ko. She was
not an individual who entered the United States before August 22, 1996 and there was
no nmention of the conputer entries having caused her problem See Plaintiffs' FOF
64-77. Any claimthat the date and a benefit recipient becane a qualified alien
could be changed to a nore recent date in WV5 due to a change in qualified status is
now noot. FOF 73.

Simlarly, the request for a specific exanple regarding aliens and opening nulti-
suffix cases in the Authorization of G ants manual and specific targeted training
for the entire HRA staff with respect to nmulti-suffix cases is not supported by a
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evi dence of a causal connection of a systematic denial of benefits to proposed cl ass
nmenbers. Rather, the evidence is that the situation involving splitting a case into
a multi-suffix cases and benefits for aliens is rare. FOF 87, 91. Where it is neces-
sary to do so, assistance by the various hel p desks, and the experience by the work-
er utilizing the assistance provided by the hel p desk, results in these problens be-
ing resolved nore quickly. FOF 86. Thus, the causal connection between the alleged
harm and the purported deficiencies in the system manual is not denonstrated suffi-
ciently to support the issuance of an injunction on by this Court on this record.

Bol duc, supra, 167 F.3d 675 (A finding of success sufficient to support a prelimn-
ary injunction would require evidence of the causal connection not just assertion).

CONCLUSI ON

For the foregoing reasons, plaintiffs' notion for a prelimnary injunction against
the State defendants and class certification should be denied.

MK B., OP., LLW, MA , Muriene D ongue, ME., P.E., Anna Fedosenko, Al., L.AM,
L.M, Denise Thomas, and J.Z., on their own behal f, and on behalf of their m nor
children and all others simlarly situated, Plaintiffs, v. Verna EGALESTON, as Com
m ssioner of the New York City Human Resources Administration, Robert Doar, as Com
nm ssioner of the New York State O fice of Tenporary and Disability Assistance, and
Antonia C. Novello, as Conmi ssioner of the New York State

2006 W. 1793014 (S.D.N.VY.)
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