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DEFENDANT EGELESTON S MEMORANDUM OF LAW I N OPPCSI TI ON TO PLAI NTI FF' S MOTI ON FOR PRE-
LI M NARY | NJUNCTI ON AND CLASS CERTI FI CATI ON

PRELI M NARY STATEMENT

Def endant Eggl est on, the Comm ssioner of the New York Gty Human Resources Admi nis-
tration (“HRA"), submits this Menorandum of Law in opposition to the plaintiffs' no-
tion for a prelimnary injunction and class certification. W submt that for the
foll owi ng reasons, this action is wholly inproper and unnecessary and the notion for
a prelimnary injunction should be denied.

1. Al of the issues and clains raised herein have been resolved by the final judg-
nment, (the “Reynol ds Judgnent”) entered on Decenber 14, 2005 in the case of Reynol ds
v. Guliani, 98 Civ 8877 (WP).

2. The Reynol ds Judgnent contains an ongoi ng mechani smfor addressing all of
plaintiffs' allegations in this case. All of the conplaints about the alleged fail -
ure of HRA to address the needs of the putative class representatives here could
have been addressed within that framework, and specific issues have in fact been
rai sed therein by plaintiffs' counsel

3. Plaintiffs' advocates chose not to avail thenselves of other avenues w thin HRA
and the Reynol ds nechani sm available to themwi th respect to allegedly systemc
failures in delivery of benefits, stopped comunicating with the HRA office estab-
lished specifically to address the needs of the putative class representatives, and
did not communi cate any of their concerns allegedly giving rise to this action to

t he HRA Legal Advisory Council on which plaintiffs' advocates sit..

4. Plaintiffs cannot show deliberate indifference to their rights under the Mnel
standard. The putative class should not be certified.

5. Plaintiffs do not have the right under 42 U.S.C. 81983 to enforce the statutes
and regul ations invoked by them

6. Amjority of the nanmed plaintiffs were properly denied public assistance unti
the defects in their applications were cured.

Plaintiffs are not entitled to a prelimnary injunction as a matter of law First,
plaintiffs cannot denpbnstrate that they can neet the standard of proof required to
obtain a prelimnary injunction in the formof a mandatory injunction conpelling
government action, because they cannot prove any systenic deprivation of plaintiffs
right to public assistance. Second, all of the claims herein are barred by the doc-
trine of res judicata. Third, the prelimnary injunction sought would effectively
grant the ultimate relief sought and inpose a new regine on the entire system of be-
nefits distribution by HRA. Fourth, plaintiffs are not suffering, nor do they face

t he prospect of suffering, irreparable injury.
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STATEMENT OF FACTS

Plaintiffs in this action allege a systemc indifference and antipathy to the needs
of the putative plaintiff class. In fact, HRA has gone out of its way, on its own,
and fornerly in cooperation with plaintiff's advocates, to provide benefits to al
imm grants and refugees entitled to those benefits. See acconpanyi ng Decl aration of
Elaine H Wtty, dated January 24, 2006 (“Wtty Dec.”).

The putative class of plaintiffs is defined as

Al Affected Immgrants who are, have been, or will be eligible for state or feder-
ally funded public assistance, Medicaid, or food stanps, and who either (a) have
been or will be denied public benefits in whole or in part; (b) had or will have be-
nefits discontinued or reduced; (c) have been or will be discouraged or preventing
from applying; (d) have been or will be encouraged to withdraw an application by a
New York City job center because of a misapplication of imrigrant eligibility rules.

Ofice of Refugee and Inmigrant Affairs

In 2000 HRA established the Ofice of Refugee and Immigrant Affairs (ORIA) to serve
the City's immigrant comunities. The mission of the office is to inprove access for
refugees, immgrants and limted English-speaking (LESA) applicants and participants
to HRA progranms and services. The office is responsible for oversight and inpl enent-
ation of all immgrant, refugee and LESA policies in HRA. (The inmgrant, refugee
and asyl ee population is collectively referred to herein as “Immgrants”).

There are two HRA Job Centers specifically established for the benefit of that cli-
ent comunity, at 2 Washington Street in Manhattan, and in Brooklyn. Those Centers
are staffed by workers specifically trained to deal with those special needs, with
fluency in many | anguages. Wtty Dec. Y6.

Mor eover, Elaine Wtty, the Executive Director of ORI A has constantly been avail abl e
to counsel for plaintiffs in their role as advocates for |Inmgrants, and responded
to previous conplaints of individual and systemnic deficient handling of Imrgrants
applications for public benefits. That is, until plaintiffs' counsel unilaterally

di sconti nued conmuni cating with Ms. Wtty, and accunulated a list of grievances to
formthe basis of this class action[FNl (Wtty Dec. 19146-48. ).

FN1. W& note that plaintiffs' counsel have nmade thensel ves inportant fact wt-
nesses in regard to both the nmerits of the action and the existence of a cer-
tifiable class. Inasmuch as their factual contentions will be the subject of
both deposition and trial testinony, defendant is considering asking counse
to withdraw fromrepresentation of plaintiffs, or with the Court's perm ssion
novi ng to disqualify counsel

In fact, ORIA dealt with 35 individual conplaints referred by client advocate groups
bet ween June 2002 and July 29, 2004. Those advocates were the Center for Battered
Worren's Services, The Legal Aid Society, New York Asian Wnen's Services, and New
York Legal Assistance Group. ORIA attenpted to institutionalize the interaction

bet ween advocacy groups and HRA, not just accept ad hoc communi cations. In 2004, it
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created a pilot programfor advocacy groups. The task of the person running the pro-
gramwas to: “lInvestigate conplaints by advocacy groups, seek resolution of the is-
sue, |l og responses, coordinate response with other program areas, review Agency
policy directives to ensure conpliance with immigration and government benefits | aw,
participate in policy initiatives and |egislative analysis...”.

Basi cally, except for an isolated email from Elizabeth Saylor to Ms. Wtty in April
2005, the advocate groups chose not to avail thenselves of this program or the in-
formal contacts with ORIA after Septenmber 2004. (Wtty Dec. 9Y49). Previously,
plaintiffs counsel Saylor, Baum and Ganju had comunicated directly with Ms. Wtty,
or her subordinates, with respect to specific clients (Wtty Dec. 9129-48).

Ms. Wtty's office acted, in fact, as an advocate for inmgrants generally, and es-
pecially for battered inmgrants. On March 10, 2004, at the invitation of Julie Din-
nerstein, with whom M. Wtty had previously worked, Ms. Wtty attended the Associ -
ation of the Bar of the City of New York, Cty Bar center Training on Public bene-
fits for Battered Inmgrants (see Exhibit Ato the Wtty Dec.). The speakers at this
training were: Julie Dinnerstein, Elizabeth Saylor of the Legal Aid Society, Jen-

ni fer Baum of the Legal Aid Society, Reena Ganju of Sanctuary for Fanilies, and Bar-
bara Weiner of the Greater Upstate Law Project.

This training was prinmarily attended by inm grant advocates and attorneys invol ved
in pro bono work on behalf of battered inmm grants. Julie Dinnerstein gave an intro-
ducti on and overview of “the confusing world of immigration and public benefits.
(See Exhibit Bto Wtty Dec. p. 2). On Slide# 1 of the PowerPoint presentation, the
first Question states, “Is there an easy way to figK&f out the immgration status of
a client who cones to your office?” Answer: “No.”

FN2. Slide 3 of the PowerPoint entitled, “Variety in Imrgration Land Vari -
ety in Public benefits Land = Confusion,” states, “in reality there are over
60 different kinds of visas that a non-US citizens/ non-green card hol ders

m ght have; there are 45 different categories of non-US citizens authorized to
work in the United States.”. Slide 6 of the PowerPoint entitled, “Slicing and
dicing immgration statutes, “states, “there are too many different inm gra-
tion situations to reviewin any single training.” Slide 18 of the Power Point
entitled, “PRUCOL The inmmigration situation that is NOT an inmm gration
status,” states, “In many ways, PRUCCL, |ike beauty, is in the eye of the be-
holder.” At Slides 74 and 78 of the PowerPoint, instructions were given on us-
ing “Reynolds Informal Relief forms, and at Slides 81 and 83, instructions
were given as to the use of “Reynolds Conplaints.” At Slides 77 and 85, in-
structions were given on the use of “Brown Relief.”

At a virtually identical training at Fordham University” Interdisciplinary Center
for Famly and Child Advocacy on Septenber 30, 2004, the PowerPoint there again con-
tai ned references to “Reynolds Relief” and “Brown Relief.” See Wtty Dec. Ex. C.
Three of plaintiffs' counsel, D nnerstein, Saylor and Ganju were presenters.

As will be addressed in nore detail below, one of the itens discussed by Ms. Ganju
was “Reynolds Relief.” In the Power Point presentation, Ms. Ganju referred to “Reyn-
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olds Informal Relief Form” and gave the foll owi ng exanples of illegal deterrence
covered by Reynol ds:

client is orally told she is ineligible based on status;

client is told she needs a SSN to get benefits;

client is told the case will only be opened for citizen children;

client is told she came to wong wel fare center;

client is told to come back tonorrow.

Ms. Ganju further instructed that in a sanple case the client's advocate could file
a “Reynolds Conplaint Form” As will be discussed in nore detail below, the Declara-
tion of David Lock, Esq., dated January 24, 2006 (“Lock Dec.”) sets forth the evol u-
tion of the Reynolds case and requests for relief. In fact, client advocates sought
Reynol ds intervention on behalf of one of the declarants in this case, N E The Leg-
al Aid Society specifically referred to Ms. E. as a “Reynol ds class nmenber”. (Lock

Dec. 9129).

ORI A continues to actively pursue adaptations to changing | egal standards and pro-
cedures nmandated by the state and federal governnents, and to propose program and
training nodifications to respond to those nandates and field conditions. (Wtty
Dec. 164).

In addition to hel ping HRA create policy directives concerning inmmgrant and refugee
affairs, Ms. Wtty conducted training for HRA personnel. Ms. Wtty conducted train-
ing in howto process applications for public benefits for the FIA Ofice of Train-
ing in Novenber, and Decenber of 2004, June, 2005 and Novenber, 2005. Additionally,
she conducted training at a Refugee Center (Job Center 47) on four dates in Cctober,
2005. (Wtty Dec. 153).

In the 2004 and June, 2005 trainings, Ms. Wtty was acconpani ed by Shyconi a Burden-
Noten of the New York District United States Custom and Inmgration Service (USCS).
Ms. Noten is the USCIS comunity affairs officer. She came to HRA and | aunched the
USCI S Guide for Immgrants which was then col or xeroxed and distributed. She brought
with her the USCIS codes utilized for 1-94 cards and LPR codes. She al so expl ai ned
the various immgrant and non-inmm grant codes and what it neans to be an inm grant
or a non-immigrant. Ms. Wtty took the information Ms. Noten presented and trans-
|ated that into the governnent benefits context, utilizing the W205V desk gui de and
advocacy cases as illustrations to review proper procedures. (Wtty Dec. 152).

Ms. Wtty consistently nade herself available to counsel for plaintiffs in their

rol e as advocates for Inmigrants, and responded to previous conplaints of individual
and system c deficient handling of Inmigrants applications for public benefits. That
is, until plaintiffs' counsel unilaterally discontinued comrunicating with M.
Wtty, and accurmul ated a list of grievances to formthe basis of this class action.
(Wtty Dec. 149).

Basi cally, except for an isolated email from Elizabeth Saylor to Ms. Wtty in April,
2005, the advocate groups chose not to avail themselves of this program or the in-
formal contacts with ORIA after Septenber 2004. Previously, plaintiffs counsel

Sayl or, Baum and Ganju had comunicated directly with Ms. Wtty, or her subordin-
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ates, with respect to specific clients.
Policy Directives

Janmes Whelan is the Deputy Commissioner of the Office of Policy procedures and
Training in the Fam |y | ndependence Adnministration (“FIA"). His Declaration outlines
his responsibilities, including the devel opnment and i ssuance of witten procedures
and policies for FIA's Job Centers. FIA also conducts appropriate training in these
procedures to facilitate their inplenentation. (Declaration of Janes Wel an, dated
January 25, 2006 (“Welan Dec.”) 11, submitted herewith.).

Applicants may apply for public benefits such as cash assistance, food stanps, and
Medi caid at Job Centers. It is the practice and policy of HRA that each applicant
seeki ng assi stance, whether it be for food stanps, cash assistance or Mdicaid bene-
fits (in conjunction with other benefits, or alone) be allowed to apply for such be-
nefits on the date when the applicant first seeks to apply, and be provided with a
witten determination in regard to such application for benefits. (Welan Dec. 93).
Additionally, it has been and continues to be the policy and practice of HRA to
train job center staff on eligibility requirenents of aliens for public benefits,
and the steps necessary to inplement determinations in regard to public benefits for
aliens, including inmplenentation of fair hearing decisions. (Welan Dec.3.)

The policies and procedures in effect for FIA's Job Centers necessarily have evol ved
over the years in order to account for changes in applicable |aw, directives and

ot her gui dance provided by State regul atory agencies with jurisdiction over HRA

that relate to the provision of benefits to aliens, and the devel opment of the HRA
el ectronic Paperless Ofice System (“PCS").

Pol i ci es/ Procedures regarding the Benefits to Wiich Immgrant Aliens May be Entitled

The FI A has devel oped nunerous policies and procedures which apply generally to al
applicants for cash assistance, food stanps and Medi cai d. These policies and proced-
ures are applicable to aliens who apply for public benefits, all of whomare in-
cluded within the class of all individuals who are eligible for public benefits. The
Whel an Decl aration concentrates on procedures that specifically pertain to aliens.
Because of the volume of the material, only certain of these docunents are presented
for discussion.

Policy Directive (“PD") #00-62R reiterates that “Any person has the right to file an
application for public assistance. This includes the individual applying, any adult
menber of his famly or any person acting on his/her behalf such as a relative,
friend, other agency or institution. Under no circunstances is a person to be denied
the right to file an application for Public Assistance. This includes situations
where it is clear that the person is ineligible (such as an undocunented alien) or
when it appears that the person has already applied and is pending a decision.”
PD#0062-R is annexed to the Welan Dec. as Exh A

Alien eligibility for food stanps was addressed in Policy Bulletin (“PB") #03-88
whi ch was issued after changes in Food Stanp legislation. P.B. #03-88 is annexed to
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t he Whel an Decl aration as Exhibit B. In that extensive Policy Bulletin fornatted as
guestions and answers, there is an entire section dealing with victinms of domestic
abuse including the rules regarding battered aliens, and the conditions that nust be
nmet to obtain qualified alien status in that category. The Policy Bulletin specific-
ally included in a Iist of docunentation which would show that an alien has an ap-
proved or pending petition which makes a prinma facie case for alien status such as
“a Form1-130,” a “self-petition under the Violence Agai nst Wnen Act” or “an ap-
plication for cancellation of renmoval or suspension of deportation filed as a victim
of donmestic violence.” See Exh. B to the Welan Dec. at p. 20.

The policy that “an alien's eligibility for social service benefits is based on the
immgration status s/he is granted by the Departnment of Homel and Security's Bureau
of Citizenship and Inmgration Services (BCIS)” and that “the inmm grations status
must be verified as a condition of eligibility” is contained in P.D. #03-36-ELI
which al so sets forth the steps for the worker to take in regard to the docunenta-
tion of that status. P.D. #03-36-ELlI is annexed to the Welan Dec. as Ex. C

Pol i cy and procedures have been issued for the verification and docunmentation of
alien eligibility. In Policy Bulletin #05-38-)PE, dated February 24, 2005, the re-
vised Alien Eligibility Desk Aid (W205V0, which replaced prior versions of the desk
aid, was issued. A copy of P.B. #05-38-OPE is annexed to the Whel an Decl aration as
Exhi bit D

Policy Bulletin #04-171-ELlI was issued after tighter controls were inposed by the
Soci al Security Administration on the issuance of social security nunmbers to aliens
foll owi ng Septenber 11, 2001. That Policy Bulletin contained specific instructions
for processing applications by individuals with pending or approved I-130 or 1-360
petitions who were not able to obtain a Social Security Nunmber. Policy Bulletin
#04-171 ELE is annexed as Exhibit E to the Whelan Dec.. Policy Directives have been
issued in regard to the Paperless Ofice System (POS) utilized in the Job Centers.
Policy Directive #05-42-SYS, dated Novenber 29, 2005, a copy of which is annexed as
Exhibit F to the Whelan Dec., sets forth recent revisions to PCS. Significantly,
this update enables POS to capture the date a non-citizen applicant entered the
United States, and the date the non-citizen applicant obtained | egal status.

Tr ai ni ng

In addition to the training conducted by ORIA set out in the Wtty Declaration, FIA
routinely conducts training with regard to Policy Directives and other policies and
procedures. Center-based trainers enployed by the Ofice of Training Operations at-
tend a “train the trainer” session at the beginning of every nonth. These sessions
are at least one full day a nonth, and sonetimes two full days. Center-based train-
ers are instructed in new Policy Directives and Policy Bulletins that were drafted
and approved during the preceding nonth. Senior trainers use curricula that are to
be used to train Job Center staff during the com ng nonth. The Center-based trainers
then return to their Job Centers and train the Center staff over the course of the
nonth in the new Policy Directives and Policy Bulletins. (Welan Dec. § 12, 13).

Policy Directives and policy bulletins are routinely posted on FIA's web site and
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are widely distributed to all FIA workers who interview applicants.

There are al so nunerous resources not only for staff but clients and their repres-
entatives if there are questions at any time that concern alien eligibility for pub-
lic benefits, including the assistance provided by ORI A Technical assistance is

al so available fromMS in regard to applications including assistance with POS and
the New York State WMS systemrelated to applicant eligibility and determ nati on of
benefits. (Welan Dec. {15).

Rel at ed Case- Reynol ds v. G uli ani

As di scussed in the Argunent below, the plaintiffs in this case are clearly nenbers
of the class certified in another case in this Court, Reynolds v. Guliani, 98 CV
8877 (WWP), in which a final judgnment was entered on Decenber 14, 2005. A brief sum
mary of the relationship of that case to the instant matter, is set forth in the ac-
conpanyi ng Lock Dec. David Lock is Deputy General Counsel in the Ofice of Legal Af-
fairs of HRA. He supervises a unit of attorneys and support staff called the Litiga-
tion and Program Counseling Unit that provides litigation support for class action
[itigation including Reynolds. The Reynolds litigation addressed nost of the issues
raised in the instant case. Indeed, the plaintiffs attorneys in the instant case
have freely invoked Reynolds to obtain relief for individual clients, whomthey
characterized as Reynol ds class menbers. (Lock Dec. T 2).

The conplaint in Reynolds, (Exhibit Ato the Lock Dec.), filed in Decenber, 1998,
initially focused on the conversion of New York City welfare centers fromthe Income
Support Center nodel to the Job Center nodel, which is currently in effect. The com
plaint alleged that in converting centers fromlncome Support Centers to Job Cen-
ters, HRA maintained a policy and practice of: i) providing false and m sl eading in-

formati on about the availability of food stanps, Medicaid and cash assistance; ii)
prohi biting individuals fromapplying for food stanps, Medicaid and cash assi stance
on the first day they visit the Job Center; iii) discouraging and deterring indi-

viduals fromfiling applications for food stanps, Medicaid and cash assi stance, in-
cluding applications for expedited food stanps and tenporary pre-investigative
grants; iv) pressuring individuals to wi thdraw applications for food stanps, Medi-
cai d and cash assistance, including applications for expedited food stanps and tem
porary pre-investigative grants; v) failing to process all applications for food
stanps, Medicaid and cash assistance, including applications for expedited food
stanps and tenporary pre-investigative grants, within the time franes required by
law;, vi) failing to make eligibility determ nations for food stanps and Medicaid
separate fromeligibility determ nations for cash assistance; and vii) failing to
send individuals tinely and adequate witten notices of determ nations for any and
all benefits applied for. See Reynol ds Conpl ai nt, Request for Relief. (Lock Dec. 1
3).

In an order dated Decenber 23, 1998, a copy of which is annexed as Exhibit B to the
Lock Dec., the court in Reynolds established an “informal intervention” process
wher eby HRA woul d revi ew any individual cases brought to their attention by the
Reynol ds plaintiffs' counsel
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In an order dated January 25, 1999, the court in Reynolds issued a prelininary in-
junction against HRA. In addition to halting the conversion of |Incone Support Cen-
ters to Job Centers, the prelinmnary injunction directed HRA to 1) continue the
“informal intervention” process established in the Decenber 23, 1998 order; 2) allow
i ndividuals to apply for food stanps, Medicaid, and cash assistance, including ex-
pedited food stanps and tenporary pre-investigative grants, on the first day they
visit a Job Center; 3) process all applications for expedited food stanmps and tem
porary pre-investigative grants at Job Centers within the time frames required by
law; 4) make eligibility determ nations regardi ng food stanps and Medi caid appli ca-
tions at Job Centers separate fromthe eligibility determi nations for cash assist-
ance; and 5) send individuals applying for food stanps, Medicaid and cash assi st-
ance, including expedited food stanps and tenporary pre-investigative grants at Job
Centers tinely and adequate witten notices of determinations of eligibility for al
the benefits they seek.

In an order dated July 21, 2000, the court in Reynolds certified a class consisting
of “all New York City residents who have sought, are seeking, or will seek to apply
for food stanmps, Medicaid, and/or cash assistance at a Job Center.” Reynolds v. G -
uliani, 118 F. Supp. 2d 352. 393 (S.D.N.Y. 2000). No provision was nade to exenpt
non-citizen applicants fromthe Reynol ds cl ass.

The parties went to trial on the merits in April 2001. The trial focused on an audit
of applications submtted in Septenber 2000. The audit was conducted under protocols
agreed to by the parties. Non-citizen applicants were not excluded fromthe audit
(Lock Dec. 18).

In a decision dated February 14, 2005, the court issued a permanent injunction

agai nst the HRA and the State O fice of Tenporary and Disability Assistance. Reyn-
olds v. Guliani, 2005 U S. Dist. Lexis 2743. The court directed the parties to sub-
mt judgnent consistent with the court's decision. On Decenber 14, 2005, one day
after the filing of the instant case, the court in Reynolds issued its final judg-
ment. A copy of the judgnment is annexed as Exhibit Cto the Lock Dec.

The judgment requires HRA to: 1) provide expedited food stanps to eligible class
menbers within the tinme frames established by federal and state |aw, 2) process ap-
plications for food stanps and Medicai d separately when an application for cash as-
sistance is denied or withdrawn; 3) provide class nenbers with adequate and tinely
notice confirm ng voluntary withdrawal s for Medicaid and/ or document w thdrawal s of
food stanp applications; 4) provide class nmenbers with adequate and tinely notice of
decisions on eligibility for cash assistance (including i medi ate needs cash
grants); food stanps (including expedited food stanps) and Medicaid by correctly
conpl eting the applicable fornms; 5) provide class nenbers with accurate information
concerning eligibility for cash assistance, food stanps and Medicaid in relation to
a withdrawal fromthe cash assistance, food stanp or Medicaid prograns; and 6)
provi de i medi ate needs cash grants on the day of application to eligible class mem
bers. Reynol ds Judgment 3.

The Judgnment does not differentiate between citizen and non-citizen applicants. In
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addi tion, the Judgnment requires HRA to provide the plaintiffs' counsel with severa
sets of nonitoring reports, including a sem -annual sanple of 200 applications that
are to be reviewed to determ ne whether HRA incorrectly denied expedited food stanps
and/ or imredi ate needs cash grants for lack of food. Non-citizen applicants are in-
cluded in the sanple. The Judgnent also requires HRA to provide certain notices of
eligibility determination. Judgnent 9. Finally, the Judgnent continues to provide a
nmechani smfor plaintiffs' counsel to obtain individual relief for alleged violations
of the Judgrment. Judgnent 6.

Plaintiffs counsel in the instant case have long viewed inmgrant eligibility de-
termnations as falling within the scope of the Reynolds prelimnary injunction, and
have utilized the Reynolds “informal intervention” process to obtain relief for cli-
ents they claimwere wongly denied benefits. The follow ng are sone exanpl es of
Reynol ds informal intervenors brought by the plaintiffs' counsel that present issues
identical to those in the instant case:

1. In a fax dated Decenber 5, 2002 (Ex. Dto the Lock Dec.) the Legal Aid Society

i nvoked the Reynolds infornal relief process on behalf of A F. Legal Aid's fax al-
| eged that M. F was incorrectly denied benefits to which he was entitled as a
PRUCOL.

2. In a fax dated Decenber 10, 2003 (Ex. E to the Lock Dec.) the Legal Aid Society

i nvoked the Reynolds informal relief process on behalf of C. V.. Legal Aid s fax al-
| eged that Ms. V. was incorrectly denied benefits to which she was entitled as a
PRUCOL.

3. In a fax dated May 27, 2002 (Ex. F to the Lock Dec.) the Legal Aid Society in-
voked the Reynolds informal relief process on behalf of R A Legal Aid s fax, which
i ncluded a copy of a letter fromLegal Aid attorney Elizabeth Saylor, alleged that
Ms. A. was incorrectly denied benefits to which she was entitled based on her status
as a | awful permanent resident.

4. On Decenber 12, 2005, one day before filing the instant [awsuit, the New York
Legal Assistance Group subnitted a letter (Ex. Gto the Lock Dec.) in which it in-
voked the Reynolds infornmal relief process on behalf of RF. NYLAGs letter alleged
that Ms. F was incorrectly denied benefits to which she was entitled as a VAWA

sel f-petitioner.

5. In a fax dated January 30, 2004 (Ex. H to the Lock Dec.) the Legal Aid Society
i nvoked the Reynolds informal relief process on behalf of F. H Legal Aid s fax al-
| eged that she was incorrectly denied benefits to which she was entitled to as a
VAWA sel f-petitioner.

6. In a letter dated February 14, 2005 (Ex. | to the Lock Dec.) NYLAG invoked the
Reynol ds informal relief process on behalf of WS. NYLAG s letter, which included an
acconpanying letter from Reena Ganju of Sanctuary for Famlies, alleged that M. S.
was incorrectly denied benefits to which she was entitled based on her inmmgration
status and the fact that she is a donestic violence victim Plaintiffs in the in-
stant case included HRA's response to the February 14, 2005 letter in their papers
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in support of the notion for a prelimnary injunction. See Declaration of Reena Gan-
ju, Exhibit 34.

7. In a letter dated Novenber 3, 2004 (Ex. J to the Lock Dec.) NYLAG i nvoked the
Reynol ds informal relief process on behalf of NNE. Ms. E has submitted a declaration
in this case. NYLAGs letter alleges that she was incorrectly denied benefits to

whi ch she was entitled as a VAWA self-petitioner.

The Nanmed Plaintiffs

A majority of the named plaintiffs who seek to represent the putative class, were in
fact, properly denied benefits. (See further discussion below and the deposition
testinmony of plaintiffs annexed to the acconpanying Decl arati on of Jane Tobey Mono,
dat ed January 25, 2005 (“Mnop Dec.”).)

MK B.: In the case of MK B., an initial eligibility determ nation would be depend-
ent on the existence of a pending or approved 1-130 petition for Fanm |y Reunifica-
tion plus proof of domestic violence. MKB did not have a pending or approved |-130
application at the time she applied for benefits in Septenber 2005 as set forth in
the excerpts from her deposition testinmony taken in this action

O P.: OPrenmained unlawfully in the country after her tourist visa expired. She is
a holder of a U Visa application/interimrelief request which has expired as of
January 24, 2006.

J.Z.: The deposition of J.Z. raised serious questions concerning her identity as she
has three different benefit cards issued in 3 different nanmes, two passports in dif-
ferent nanes, a marriage certificate and a birth certificate in different nanes and
i mmi gration docunents where her name has been incorrectly indicated. J.Z.. was em

pl oyed while her children received public assistance benefits, and she has incred-
ibly claimed not to know that the husband had applied for public benefits for him
self and the children while J.Z. and her husband were living together. There is al so
a serious question about whether benefits for J.Z 's children were utilized for
their benefit or were accessed by J.Z. at a tinme when she has testified that she did
not access those benefits. Wien J.Z applied for benefits in July 2004 she did not
submit sufficient docunentation for herself in order to qualify for benefits. J.Z
shoul d have submitted an I-130 fanmily reunification petition together w th proof of
donestic viol ence but did not do so. After a period of tinme, J.Z obtained a prima-
facie notice in regard to an 1-360 petition and then presented the prina facie no-
tice at a job center and was determned eligible for benefits for the period of tine
until the 1-360 prima facie notice expired. Subsequently J.Z. obtained and presented
an approved |-360 and received benefits for herself.

L.W: L.W adnittedly does not have an 1-130 notice or approval or an I-360 prima
facie notice or approval under VAWA. While L.W has a Visa, that Visa expired on
Sept ember 29, 2005. Although L.W's assessnment of her own condition is that she is
di sabl ed, she admittedly worked in 2005. Like many of the other individua
plaintiffs L.W did not fully understand what had been witten in her declaration
that she signed in connection with the plaintiffs application for a prelimnary in-
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junction in this case

Mari ene. Diongue: This plaintiff does not even live in New York City according to
her N.Y.S. ldentification card issued on April 13, 2005, she lives in ?? which is in
?? She is not entitled to benefits fromthe City of New York

ME.: ME did not provide sufficient docunentation to the job center at the tines
she applied for benefits. She should have presented an [-130 with proof of donestic
violence, in order to obtain benefits for herself and her inmm grant daughter. She
didn't do so. ME did receive benefits for her two citizen children. In addition
ME. failed to cooperate in obtaining docunmentation in regard to social security.

ARGUMENT
PO NT |

BECAUSE PLAI NTI FFS CANNOT MEET THE BURDEN OF PROOF NECESSARY TO ENJO N GOVERNVENTAL
ACTI ON TAKEN I N THE PUBLI C | NTEREST PURSUANT TO A STATUTORY OR REGULATORY SCHEME
THEI R MOTI ON FOR A PRELI M NARY | NJUNCTI ON SHOULD BE DEN ED.

A prelimnary injunction is considered to be “an extraordi nary renedy” that should
not be routinely granted. D.D. v. New York City Bd. of Educ., 03 CV 2489, 2004 U.S
Dist. LEXIS 5189 *73 (E.D.N. Y. March 30, 2004) (citing JSG Trading Corp. v. Tray-
Wap, Inc.., 917 F.2d 75, 80 (2d Gr. 1990)). Wen a prelimnary injunction “seeks to
stay governnental action taken in the public interest pursuant to a statutory or
regul atory schene,” it is necessary to establish (a) that the injunctive relief is
necessary to prevent irreparable harm and (b) that the nmoving party is likely to
succeed on the merits of the underlying claim Bery v. Gty of New York, 97 F.3d
689, 694 (2d. CGir. 1996), cert den. 520 U.S. 1251 (1997) (citing Plaza Health Labor-
atories, Inc. v. Perales, 878 F.2d 577. 580 (2d Cir. 1989)).

This “likelihood of success” standard is nore rigorous than the alternate,
“sufficiently serious questions going to the nerits to make thema fair ground for
litigation and a bal ance of hardships tipping decidedly toward the party requesting
the prelinmnary relief,” which is ordinarily available to a nmovant seeking injunct-
ive relief. Id. (citing Sperry Int'l Trade, Inc., 670 F.2d 8, 11 (2d Cir. 1982)
(citing Jackson Dairy, Inc. v. HP. Hood & Sons, Inc., 596 F.2d 70, 72 (2d Cir.
1979))). It is well established in this Crcuit that this extraordinarily high

“l'i keli hood of success” standard of proof is necessary to enjoin governnent action
taken in the public interest pursuant to a statutory or regulatory schene. See Fifth
Ave. Presbyterian Church v. City of New York, 293 F. 3d 570. 573-74 (2d Cr. 2002);
Wight v. Guliani, 230 F.3d 543, 547 (2d Cir. 2000); Beal v. Stern, 184 F.3d 117,
122 (2d Cir. 1999); Latino Oficers Assoc. v. Gty of New York, 196 F. 3d 458, 462
(2d Gir. 1999); Wodfield Equities, L.L.C v. The Incorporated Village of Patchogue,
357 F. Supp. 2d 622, 635 (E.D.N.Y.), aff'd 2005 U.S. App LEXI S 26960 (2d Cr. 2005).

Mor eover, when an injunction is mandatory, in that it will alter the status quo,
rather than prohibitory, which would maintain the status quo, the standard for show
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ing both irreparable harmand |ikelihood of success is even higher. Cerpac v. Health
and Hospitals Corp., 920 F. Supp. 488. 494 (S.D.N. Y. 1996) (citing Doe v. New York
University, 666 F.2d 761, 773 (2d Cir. 1981).

Furthernore, injunctive relief is not warranted if the defendant has initiated ef-
forts to substantially comply with statutory mandates, and the Court nay consider
extrinsic factors and the defendants' activities and efforts in determ ning that
plaintiffs have not denonstrated a clear or substantial |ikelihood of success. D.D.,
2004 U.S. Dist. LEXIS 5189 at *80-82. See also Richardson v. Wight, 405 U.S. 208,
209 (1972) (“In the context of a conprehensive conplex adm nistrative program the
adm ni strative process must have a reasonabl e opportunity to evolve procedures to
nmeet needs as they arise”).

As set forth in the Statenent of Facts, HRA has, since the creation of ORIA a
standing policy and practice of not only accepting suggestions frominmgrant client
advocates with respect to inproving the system it actively encourages and solicits
denonstration of flaws and suggestions for inproverment. Not only was ORI A open to
conmuni cation at all time, but it created a pilot programto investigate conplaints
from advocacy groups and resolve the issues. Wile plaintiffs' advocates purportedly
made case specific conplaints to the agency's m ddl e managenment, they were avoi di ng
bringing the alleged systenic violations to the attention of the office created to
handl e t hose probl ens.

VWere plaintiffs seek prelimnary relief that will provide themw th “substantially
all the relief sought” in the underlying action, the standard for plaintiffs seeking
a prelimnary injunction is even higher. Jolly v. Coughlin, 76 F.3d 468, 473 (2d
CGr. 1996). Not only nust plaintiffs nmeet the burden of showing a |ikelihood of suc-
cess on the nerits, but the showi ng they nake nust be “clear” or “substantial.” Tom
Doherty Assoc. Inc. v. Saban Entertainnment, Inc., 60 F3d 27, 34 (2d Cir. 1995). As,
with the exception of case specific action for the naned plaintiffs, the plaintiffs
seek all their final relief in this notion for a prelinminary injunction; they cannot
neet the appropriate burden of proof for such relief.

A. Plaintiffs Cannot Denonstrate Irreparable |Injury.

On a notion for a prelimnary injunction, the Court will first consider whether the
novant has established that he suffered irreparable injury; “the noving party nust
first denonstrate that such injury is likely before the other requirements for the
i ssuance of an injunction will be considered.” Reuters Ltd. v. United Press Int'l
Inc.. 903 F. 2d 904, 907 (2d Cir. 1990). In fact, the showing of irreparable harmis
“the single nobst inportant prerequisite” for a prelimnary injunction. D.D. v. New
York City Bd. of Educ., 03 CV 2489, 2004 U.S. Dist LEXIS 5189 *73 (E.D.N. Y. March
30, 2004) (citing Browmn v. Guliani, 158 F.R D. 251, 264 (E.D.N. Y. 1994)). Further-
nore, the irreparable harmnmust be “inmnent,” not “renbte or speculative.” Id.
(citing Brown 158 F.R D. at 264 (quoting Tucker Anthony Realty Corp v Schl esi nger
888 F.2d 969. 975 (2d Gir. 1989))).

Plaintiffs cannot denonstrate on this record that they will suffer irreparable harm
because HRA has constructed a program and net hodol ogy to accommopdat e t he needs of
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the putative class, and is open to suggestions for inmprovenent to the processes de-
signed to aid these applicants for public benefits. Mreover, plaintiffs' advocates
have in the past successfully used “Reynolds relief” and “Brown relief” on issues of
imrigrant eligibility for benefits. Indeed, as denonstrated above, plaintiffs' coun-
sel and HRA worked for a period of tinme to devise a cooperative plan for advocacy
for immgrants and refugees. Thus, even if plaintiffs do not use the ORI A process,
they sinmply cannot show irreparable injury if the prelimnary injunction is not
granted, because as is the case with the naned plaintiffs, individual grievances
have been addressed, and will continue to be addressed, through the Reynol ds and
Brown enforcenment mechani sms.

Wth respect to plaintiffs' allegations regarding the inadequacies of the conputer
generated instructions and processi ng prograns designed to address the needs of the
putative class, HRA will accept notification in the same nanner as currently being
enpl oyed, and plan for and correct deficiencies that are discovered. HRA acknow

| edges that in fact one category of eligible aliens, those with an approved or
pendi ng i mm grant visa petition (Forml-130) with evidence of donestic violence, are
not accommodated within the agency's conputer program HRA is in the process of rem
edyi ng the situation now.

The Decl arati on of Seth Di anbnd, Executive Deputy Commi ssioner of FIA identifies
not only the conputer issue that HRA is willing to address, but states that in addi-
tion to the ORIA resources, HRA will appoint specialists to work with Job Center em
pl oyees before Immigrants are declared ineligible for benefits. Additionally, HRA
will seek fromthe State expanded flexibility in making food stanp and disability
Medicaid eligibility deternminations. This will help Job Center case workers provide
for i medi ate needs where appropriate. Further, HRA will issue a revised procedure
covering issues relating to battered aliens and PRUCOL. HRA will then provide train-
ing on the new procedure to all appropriate personnel

Thus, apart fromthe case by case relief presently available to plaintiffs and other
putative class nenbers, HRA is noving forward to address those systemi c probl ens
that can be identified and dealt with. If plaintiffs have both individual renedies
and responsi veness to system c concerns, they cannot be said to be suffering irre-
parabl e injury.

As noted above, HRA has been proactive in devel opi ng prograns to assist inmgrants
and refugees in obtaining public benefits, not, as plaintiff alleges, resistant to
conplyi ng. Accordingly, plaintiffs cannot denpnstrate that they will suffer irrepar-
able injury if the Court denies the notion for a prelimnary injunction

B. Plaintiffs cannot denonstrate any |ikelihood of success on the nerits.
1. Plaintiffs are barred fromasserting their clains by the doctrine of res judicata

Plaintiffs assert that they are representing a class consisting of:

Al Affected Immgrants who are, have been, or will be eligible for state or feder-
ally funded public assistance, Medicaid, or food stanps, and who either (a) have
been or will be denied public benefits in whole or in part; (b) had or will have be-
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nefits discontinued or reduced, (c) have been or will be discouraged or preventing
from applying; (d) have been or will be encouraged to wi thdraw an application by a
New York City job center because of a msapplication of inmrigrant eligibility rules.

In Reynolds v. Guliani, 98Cv 8877 (WW), the court certified a class consisting of
“all New York City residents who have sought, are seeking, or will seek to apply for
food stanps, Medicaid, and/or cash assistance at a Job Center”

Clearly, the class for which certification is sought here is subsumed in the class
certified in Reynolds. Although the plaintiffs in Reynolds originally sought to en-
join the conversion of Incone Support Centers to Job Centers, before the trial on
the nerits of the permanent injunction, plaintiffs agreed to vacate the prohibition
agai nst conversion, and attacked HRA's determ nation of eligibility for, and distri-
buti on of, public benefits across the board. The evolution of the Reynolds litiga-
tion is set out in the Lock Dec., which, along with the Wtty Dec., also denon-
strates: that one of the declarants here clained to be a nmenber of the Reynol ds
class, that plaintiffs' counsel instructed client advocates to apply for “Reynol ds
relief”, and that the primary issues raised here were litigated and adjudicated in
Reynol ds.

We are at a loss to understand how plaintiffs can assert class status here without
reference to Reynol ds. \Were one of the declarants on the notion for a prelimnary
injunction (N.E.) has been asserted by counsel here to be a nenber of the Reynolds
class, it would seemthat even if this case need not have been filed as a rel ated

case, it is incunmbent on plaintiffs to explain why this putative class is not sub-
suned wi thin the Reynol ds cl ass.

In certifying the class action in Reynolds in 2000, Judge Paul ey found that “Like
the Marisol A court, this Court believes ‘the nyriad [of] constitutional, regulat-
ory and statutory provisions invoked by the plaintiffs are properly understood as
creating a single schene for the delivery of... welfare and as setting standards of
conduct for those charged with providing such services- standards that the defend-
ants are alleged to have violated in a manner comon to the plaintiff class”. (118
E. 2d 352 at 390)

Plaintiffs here allege a sweeping indictnment of the delivery of public benefits to
those for whomtheir advocates have sought relief within Reynolds. In his decision
of February 14, 2005, containing finding of facts and conclusions of |aw, Judge
Paul ey deci ded issues raised concerning the followi ng areas of the delivery of bene-
fits:

1. Expedited Food Stanps

| nredi ate Needs Grants

Separate Determ nations for Food Stanps and Medicaid

Application Wthdrawal s

Provi si on of Notices

SRS

(2005 U.S. Dist. Lexis 2743)

Here, as in Reynolds, plaintiffs claimthat they were denied the benefits to which
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they were entitled under the Federal Food Stanp program 7 U S.C § 2011, et seq.
Medi caid, 42 U. S.C 1396, et seq., the New York State Food Assistance Program (Laws
of 1997, ch. 436, Part B) and Federal and State Public Assistance.

The Judgnment entered in Reynol ds on Decenber 14, 2005 was sweeping with respect to
both declaratory and injunctive relief. See Exhibit “C to the Lock Declaration

Clearly, whatever issues raised in the conplaint herein that were not actually re-
solved in that case coul d have been raised there. |Indeed, advocates for battered
al i ens sought and received “Reynolds relief” for nenbers of the putative class here.
Moreover, there is a continuing enforcenent provision in the Reynol ds Judgnent that
requires the City to “provide Plaintiffs' counsel with a nechanismto notify them of
witten conplaints regarding the individual cases, to investigate the conplaints and
address the conplaints pronptly, reporting to Plaintiffs; counsel.”

Moreover, plaintiffs could have easily sought certification as a sub-class under
Federal Rule of Civil Procedure 23 (_c )(4) which woul d have been conpletely appro-
priate under the circunstances. Marisol A v. Guliani, 126 F.3d 372, 378-379 (2d

Cir. 1997

Under these circunstances, application of the doctrine of res judicata is appropri-
ate. The doctrine applies in a 81983 case. Alien v. MCurry, 449 U.S. 90, 95 (1980).
The doctrine takes effect when (1) there exists an adjudication on the nerits in a
prior lawsuit, (2) the prior lawsuit involved the party to be precluded or a party
in privity with that party, and (3) the claimsought to be precluded was raised, or
m ght reasonably have been raised in the prior lawsuit. Mnahan v. Gty of NY.
Dep't of Correction, 10 F. Supp. 2d 420 (S.D. N Y. 1998), aff'd, 214 F.3d 275 (2d
Cir. 2000); Chase Manhattan Bank, N A. v. Celotex Corp.. 56 F. 3d 343, 345 (2d Gir.
1995); Monahan., supra., 10 F. Supp. 2d at 423. Gherardi v. New York, 2005 U.S. App.
Lexis 28548 (2d Gir. Dec. 22, 2005).

The doctrine applies where the party to be precluded is a nenber of a group that has
brought an action on behalf of its nmenbers. Nash v. Bowen, 869 F. 2d 675, 679 (2d
Cr. 1989). The parties are at |least partly self defined as nmenbers of the Reynol ds
class, represented at least in part by the same counsel; that counsel has sought
“Reynol ds relief” for sone putative class nmenbers, all issues relating to the ap-
plication for benefits and eligibility deterninations were raised, or could have
been rai sed in Reynolds, and the judgnment entered there provides a continui ng neth-
odol ogy for relief for the putative class nenbers.

The use of “Reynolds Intervention” Forns in behalf of putative class nmenbers,
clearly establishes that Inmmgrant eligibility issues were part of the Reynolds
case, which resulted in a final judgnent. And, as noted above, to the extent that
the putative class here requires special resources, those resources are avail abl e,
and have been utilized, in the Reynolds intervention procedure.

2. Plaintiffs cannot denpnstrate that even the naned plaintiffs have a clear |ega
right to the relief sought.
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Each of the named plaintiffs here had difficulty in obtaining benefits, and the com
plaint alleges that HRA was at fault in every instance. However, at the depositions
of these plaintiffs a different story enmerged. In al nost every case the required
docunentation to denonstrate eligibility for benefits was not provided.

M K. B

In the case of MK B., aninitial eligibility determninati on woul d be dependent on

t he existence of a pending or approved |-130 petition for Family Reunification plus
proof of donmestic violence. MKB did not have a pending or approved |-130 application
at the tine she applied for benefits in Septenber 2005 as set forth in the excekﬁés
from her deposition testinony taken in this action which are sumari zed be|OML[ ]

FN3. Excerpts of Deposition Transcripts of the named plaintiffs are annexed to
t he acconpanyi ng Decl arati on of Jane Tobey Mnp, dated January 25, 2006.
(“Mormmo Dec.”). Al references to the Transcript (Tr.) are to the portions of
deposition testinony of the relevant plaintiff

M K. B.'s husband applied for an 1-130 on her behalf. Tr. p. 70, lines 3-7; Tr. p. 86
lines 20-22.). The 1-130 petition was denied. (Tr. p. 89, lines 11 - 21), in a de-

ci sion dated August 24, 2005 which was provided to Rena [Ganju], her attorney at the
time. ( Tr. pp. 91 lines. 13 - 17 and 21 - 22.; p. 93 lines 1 6.) The decision was
appealed. (Tr. p. 94, lines 8 - 13).

After the 1-130 petition was denied, MK B. applied for benefits in Septenber 2005
when she applied for Food Stanps, Medicaid and Cash Assistance for herself and her
children. (Tr. pp. 95 -96 lines 14-21).

O P

OP remained unlawfully in the country after her tourist visa expired. She is a hold-
er of a U Visa application/interimrelief request which has expired as of January
24, 2006. Excerpts of her testinmony (see Monb Dec. Ex. B.) are summarized bel ow

She canme to New York from Peru May 22, 2001 as a visitor on a 6 nonth tourist visa
and decided to stay in the United States. Tr. p. 30, line 19 - p. 32, line 7; p. An
extension of her tourist visa was denied at the end of 6 nmonths. Tr. p. 32, lines 2
- 21.

As of Novenmber 23, 2001 she did not have a visa or any inmigration papers which al -
lowed her to be in the US after the expiration of her tourist visa. Tr. p.35 lines 3
-12. She doesn't remenber when she applied for a U Visa but nore or |ess she applied
for a UVisa in Cctober of 2004. Tr. pp. 36 lines 4 - 10.

In April 2005 O P. received the Notice of Deferred Action, Notice Date January 25
2005 “Early U Visa application/InterimRelief Request.” Tr. p. 64 lines 4 - p. 65
line 22. and Exhibit OP7. The Deferred Action Validity Period, according to the No-
tice of Deferred Action (Exh. OP7) is January 25, 2005 to January 24, 2006. Tr. p.
64, Exh. OP 7. O P. has not nmade any application for any other kind of Visa or for a
green card. Tr. p 67 lines 9 - 11. O P. did not sign or receive any papers with re-
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gard to an extension of the Early U Visa application/InterimRelief Request. Tr. p.
70 l'ines 4 20.

O P. applied for benefits for the first time on May 15th or May 16th of 2005 and a
second tinme on August 9, 2005. Tr. p. 80 lines 14 - p. 81 line 4. In May 2005 and
August 9, 2005 she applied for public assistance, Medicaid and Food Stanmps for her-
self and her two children L

A M and daughter J P. Tr. pp. 82 lines 14 - 21; 25 - p. 83 lines 1 - 3; p. 88 11 23
- 25; p. 89, line 19 p. 90 line.7; pp. 912 line 24 - p. 92 line 2.

O P. applied for public assistance, Medicaid and Food Stanps for herself and two
children in Cctober 2005. Tr. p93 line 6 - p. 94 - line 6; p. 98 line 25 - p. 99
[ine 5.

O P. received a fair hearing in regard to the application for benefits in My 2005.

p. 110 lines 12 - p. 111 line 3. In a Fair Hearing Conpliance Statenent (Exhibit K

to Exh. OP 13) dated 8/25/05 received by OP. she was informed that HRA cannot com

pl ete any conpliance action until she supplied the information requested in the let-
ter. Tr. p. 116 lines 1 23.

O P. failed to exhaust her administrative renmedies in regard to the applications for
benefits of August 9, 2005 and Cctober 2005. O P. did not request a Fair Hearing in
regard to her applications for benefits on August 9, 2005 and Cctober 2005 al t hough
she was receiving assistance fromand represented by Kevin Kanealy an attorney at
NYLAG Tr. 116 lines 24 - p. 118 line 15; p. 114 lines 1- 16

J. Z

The deposition of J.Z. raised serious questions concerning her identity as she has
three different benefit cards issued in 3 different names, two passports in differ-
ent names, a marriage certificate and a birth certificate in different names and i m
m gration docunents where her name has been incorrectly indicated. Excerpts of the
testinony (see Monb Dec. Ex. C) are sunmarized bel ow.

J.Z. has 3 benefit cards (used to access public benefits - public assistance and
Food Stanps) in three different nanes, J ZJ Aand J ATr. p. 7 1line 1 - pll line 9;
JZ Exhibit 1; p. 15 1ine 9 - p. 16 line 3; JZ Exhibit 2; p. 17 line 10 - p. 18 line
1; p. 18 line 24 - p. 19 line 22; Tr. p. 23 line 14 - p. 24 line 21; JZ Exhibit 3.

J.Z.'s marriage certificate had her first nanme indicated incorrectly. Tr. p. 10
lines 1 - 12; JZ Exhibit 4.

J.Z. has two passports which have been issued to her in two different names: GJ A
and GY ADe ZTr. p. 32 line 2 - p. 35 1line 19; JZ Exhibit 5; Tr. p. 72 line 21 -
p. 74 line 11; JZ Exhibit 9. Although JZ testified that since she canme to New York
in 1985 she never left the United States, page two of what J.Z. identified as her
passport (Exhibit J.Z. 9) contains a stanp indicating Santo Dom ngo and what J.Z.
has identified as the alien nunber for her husband. Tr. p. 45 lines 13 - 24; p. 75
line 13 - p. 77 line 22;
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J.Z. presented a foreign passport to HRA on or about February 25, 2002 in connection
with an application for food stanp and presented the passport she has identified as
JZ Exhibit 9 to HRA. Tr. p. 77 lines 9 -22; JZ Exhibit 9.

J.Z."s birth certificate is in the nane of GY A P which she has testified is not
her correct nane.p.39 line 2 - p. 40 line 23.

I mmigration status of J.Z. and access to benefits:

J.Z. has provided a copy of an |-130 Receipt notice wherein she testified her nane
is incorrectly indicated as Z, J G p. 51 1line 17 - p. 52 line 2; p. 53 lines 7 -
18; JZ Exhibit 7.

J.Z. was born in Mexico and entered the United States when she was 7 or eight years
old traveling fromPuebla Mexico to Tijuana Mexico crossing the United States border
into California and then going directly to New York. Tr. p. 44 line 20 - p. 45 line
17. She has not returned to Mexico since 1985, does not have any docunents that
woul d al l ow her to travel outside of the United States and has no green card or So-
cial Security card and a Mexican passport issued only for identification purposes..
Tr. p. 46 line 25 - p. 47 line 6.

J.Z.'s husband, a holder of a green card, filed an 1-130 petition on her behalf re-
cei pt of which was acknow edged in a notice dated May 16, 2001 (JZ Exhibit 7) and
whi ch was approved in a notice dated Septenber 30, 2004 (JZ Exhibit 8) Tr. p.51 line
17 - p. 52 line 15; p. 56 lines 6-8; JZ Exhibit 8.

J.Z. has given conflicting testinony about when she no | onger continued to live with
her husband, testifying that she no longer lived together with her husband as of
Sept enber 13, 2004 and as of July 5, 2004. Tr. p. 57 line 16 p. 58 line 2.

J.Z.. was enployed while her children received public assistance benefits, and she
has incredibly claimed not to know that the husband had applied for public benefits
for hinself and the children while J.Z. and her husband were living together. There
is also a serious question about whether benefits for J.Z 's children were utilized
for their benefit or were accessed by J.Z. at a tine when she has testified that she
did not access those benefits. Wen J.Z applied for benefits in July 2004 she did
not submt sufficient docunentation for herself in order to qualify for benefits.
J.Z. should have submitted an 1-130 fam |y reunification petition together with
proof of domestic violence but did not do so. After a period of time, J.Z. obtained
a prima-facie notice in regard to an 1-360 petition and then presented the prima
facie notice at a job center and was determned eligible for benefits for the period
of time until the 1-360 prima facie notice expired. Subsequently J.Z. obtained and
presented an approved |-360 and received benefits for herself.

J.Z. has two children, Ju Z and Ja Z who were born in the United States on 1997 and
2001 who are both United States citizens. Tr. p. 58 line 6 - p. 59 |inel8.

J.Z.'s husband was a barber and she testified that he stopped working in or around
Novenber 2003. Tr. p. 62, lines 21 - 24; p. 64 line 20 - p. 65 line 2 J.Z worked in
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a supernarket beginning in the summer of 2003 until the beginning of 2004, earning
$5.15 hour for an average of 20 - 25 hours a week, for which she was paid in case,
and did not report her incone to anyone. Tr. p. 59 line 19 - p. 60 line 17; p. 61
line 7 - 16; p. 62 line 12 - 14. Her husband stopped working but he used to get
noney from somewhere, and she testified she did not know where. Tr. p. 65 lines 8 -
16; p. 66 lines 5 - 7.

J.Z. testified that even though she knew that her husband could go and apply for
public assistance benefits for hinmself and the children and that he stopped working
in 2003 and that he was bringing in noney she wasn't aware that he had applied for
public benefits. Tr. p. 67 lines 5 - 21. J.Z. told her husband he could apply for
public benefits and encouraged himto do so in 2003. Tr. p. 67 line 22 -p. 68 line
2. J.Z had seen a card that |ooked |ike a Medicaid/ Public Assistance card in Decem
ber 2003 with her husband's name on it. Tr. p. Tr. p.90 line 10 - p. 91 line 1. Her
husband told J.Z. that he applied for Medicaid in 2003. Tr. p. 91 lines 12 - 16.

J.Z. applied for Medicaid in February 2004 and May of 2004 and the applications were
granted. Tr. p. 126 line 19 Tr. p. 127 line 25.

Exhibit JZ 10 is a notice of decision on public assistance, food stanps and nedi cal
assistance directed to Z Christian in which the “public assistance case has been RE-
CERTI FIED for the period Septenber 1, 2004 to August 31, 2005. Tr. p. 84 line 9 - p.
85 line 4. J.Z. testified that after she | earned about this notice in Septenber 2004
she went to public assistance and spoke to the worker to ask why she hasn't started
recei ving benefits and her husband was. Tr. p. p. 85 line 5 9.

J.Z. testified that she went to apply for public assistance and was told, only when
she arrived at the center that her children had benefits and that it was tinme for
her husband to recertify for public assistance and that the children's benefits were
due for recertification. Tr. p. 86 line 25 - p. 87 line 7; p. 98 line 11 - p. 99
line 3.. However, J.Z. stated in her declaration that “in July 2004 after nmy husband
left our apartnment | went to Colgate Job Center No. 32 for recertification of ny
children's public benefits case. Tr. p. 99 lines 4 - 9; Exhibit JZ 11, Par. 16.

On the day J.Z. applied for benefits in July 2004 at the Col gate Job Center, she did
not bring with her sufficient docunentation for her to receive benefits for herself.
She brought her passport, a police report, and although she testified that she
brought a tenporary order of protection she admtted that she did not provide the
order of protection annexed as Exhibit | to her declaration, as it was dated July
2005 She could not identify what (if any) order of protection she provided. Tr. p.
109 line 24 - p. 110 line 8; JZ Exhibit 5; Exhibits Fand | to J.Z Exhibit 11. She
also adnmitted that she did not submit an |-130 docunent but testified that she sub-
mtted it the following day. Tr. p. 110, lines 11 - 15.

J.Z. testified that she did not use any public benefits to support herself and chil -
dren in July 2004 and supported herself through contributions fromher fanly and
her nother and had not other means of support. Tr. p. 93 - line 22 - p. 94 line 2.
However, in her declaration (Exhibit JZ 11) she stated “in July 2004 | was unenm

pl oyed. At that tine my husband was receiving food stanps, public assistance and
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Medi caid for hinself and our children. W supported ourselves with those benefits.
Tr. p. 94 - lines 6 - p. 97 line 21; Exhibit JZ 11 at Par. 11

J.Z. testified at first that she did not have her husbands EBT card but that she
found it and |l earned the pin nunber - still insisting that she has never used it.

Tr. p. 120, line 23 - p. 121 line 9. Upon information and belief the card was used
to access benefits during the period July - Septenber 2004. Tr. p. 146 lines 10 -

14; Tr. p. 125, lines 9 12.. She knew that if she had the PIN number and the card
she could use the card to get benefits. Tr. p. 122 lines 9-15. She received a card
in October 2004 which she used to pick up benefits fromthe card. Tr. p. 128 lines 3
- 6.

J.Z. received assistance froma |awer in Cctober 2004 to “fix her imrgration
status without the help of her husband.” The | awer assisted her in filing for a
VAWA sel f-petition in Decenber or Novenber 2004. Tr. p. 129 lines 8 - p. 131 line 3.
She admittedly did not give the VAWA notice docunent to anyone in July 2004 when she
went to the Col gate Job Center, and obtained it only nonths later. JZ Exh. 12; Tr.

p. 134 lines 2 - 6. As of Decenber 2004 J.Z. had not been infornmed that the prinma
facie notice had been issued. Tr. p. 140 lines 22 - 25.

J.Z. met with M. Martinez at HRA and showed him her prima facie notice in January
2005 which he gave to another HRA worker at the job center. Tr. p. 142 lines 10- 21
As of March 2005 JZ had been receiving cash assistance, and Medicaid, and she re-
ceived a notice informing her of the determination in March 2005. Tr. p. 143 line 8
- p. 144 line 6. She requested a fair hearing in April 2005, after receiving a no-
tice, because her benefits had decreased. Tr. p. 144 line 13 - p. 145 line 11. J.Z
admitted that her public assistance and food stanp amounts woul d change dependi ng
upon the type of facility where she lived, and that each time it changed she was
aware that she was entitled to a hearing. Tr. p. 150 lines 18 - p. 151 line 19.

J.Z. showed her VAWA prima facie in connection with a recertification for public be-
nefits in June 2005. Tr. p. 136 line 20 - p. 137 line 10. At the tine she went to
recertify she testified first that she had not received an approval notice of her
VAWA sel f-petition and was told that her prima facie notice would expire in a few
days after her certification. Tr. p. 154 line 8 - p. 155 line 2. J.Z knew that her
| awyer wote to the U S. Citizenship and Custons Service in a letter dated June 14,
2005 to “request an extension of her [J.Z. "s] 1-130 prima facie determ nati on which
expires on June 18, 2005.” Tr. p. 155 lines 7-21; JZ Exhibit 14. J.Z. received bene-
fits for June 2005 for that portion of the nonth before her prinma facie notice ex-
pired and received a notice of the benefits she was going to get and understood that
she could have a fair hearing. Tr. p. 158 lines 8 - 17; p. 159 1. 6 24. JZ received
benefits retroactive to the sumer of 2005. Tr. p. 159 line 25 - 14.

J.Z. is currently receiving public assistance, and food stanps for all of the people
i n her household, including herself. She is living in a four room NYCHA apart nment
for which she pays $137.00 dollars per nmonth. Tr. p. 160 line 15 p. 161 |ine 20.

J.Z. receives ongoi ng assistance and has received paynent of retroactive noney. She
testified that she received paynents in Decenber 24 of nmore than $800 dollars in
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food stanps and $555 in cash assi stance which represented retroactive benefits. Tr.
p. 168 - line 15 - p. 169 line 1

In Cctober 2005 J.Z. went to a recertification interview at Center 28. She brought
wi th her docunents including the approval notice of her 1-360 VAWA self-petition
Exhibit JZ 13.Tr. p. 166 lines 10 25. After the interview she understood that she
was going to receive cash assistance, Medicaid and food stanps for herself and for
her children. Tr. p. 147 lines 1 - 21

L. W

L.W admttedly does not have an I-130 notice or approval or an |-360 prinma facie
noti ce or approval under VAWA. Wiile L.W has a Visa, that Visa expired on Septenber
29, 2005. Although L.W's assessment of her own condition is that she is disabled,
she adnmittedly worked in 2005. Like many of the other individual plaintiffs, L W
did not fully understand what had been written in her declaration that she signed in
connection with the plaintiffs application for a prelimnary injunction in this
case. Excerpts follow fromL.W's deposition testinony in this action are sumari zed
bel ow and set out as Ex. D to the Mno Dec.:

L.W is acitizen of Jamaica. Tr. p 10 line 25 - p. 11 Iine 1. Her husband, whom she
married in Jamaica and who is a naturalized citizen of the U S., sent for her in Cc-
tober 2003. Tr p. 14 lines 2 - 3; p. 15 linesl0 - 16; 23-24.; L.W Exh 1.

L.W cane to the United States from Jamai ca on Cctober 15, 2003 and intended to |ive
inthe United States with her husband. Tr. p. 14, lines 22 - 24; p. 16 lines 13 -

19. On Cctober 15, 2003 L.W presented a Visa to inmgration which has since expired
on Septenber 29, 2005. Tr. p. 19 lines 14 - 16; LWExh. 2. L.W is being hel ped by
an attorney with the Safe Horizon Immigration Law Project to obtain a new visa. Tr

p. 20 lines 11 - 16, p. 21 lines 3 - 11

L.W testified that she does not have an [-130. p. 21 line 24 - p. 22 line 1

L. W does not have a VAWA sel f-petition prima facie or approval and has not applied
under VAWA. Tr. p. 22, lines 7 - 17. L.W testified that she has applied for a green
card.

L.W applied for food stanps, public assistance and Medicaid on or about March 17,
2005. Tr. p. 27 lines 16 - 22. She could not renmenber the name of the worker she net
with at the center or the borough where the center was located. Tr. p. 18 lines 10 -
22.

L.W testified that she thinks she brought a letter fromthe shelter, her birth cer-
tificate, her passport and her marriage |icense and her social [security] card, and
not hi ng el se when she applied for benefits in March 2005. Tr. p. 19 lines 10 - 22.
She identified the birth certificate she brought as LWExhibit 2, the Social Secur-
ity card as LWExh. 5, but could not produce a copy of the letter fromthe shelter
to which she referred in connection with her March 17, 2005 application for bene-
fits. Tr. p. 31 lines 22 - 25; p. 32 lines 1-15.
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In connection with L.W's application for benefits in March 2005 she was asked to
provi de docunmentation of her alien status, specifically USCIS docunentation or evid-
ence of continuous U.S. residence since prior to 1/1/72, which she acknow edge on
April 13, 2005 in her signed acknow edgnent.. Tr. p. 37 lines 3 - 21; p. 38 lines 18
22; Exhibit L.W 10; Exhibit L.W 9.

After L.W applied for benefits in March 17, 2005 she received Food Stanps, Medicaid
and cash assistance, but the food stanps stopped. p. 32 line 21 - p. 33 line 7. L. W
received a notice that she was approved for Food Stanps for the period Mach 17, 2005
to August 31, 2005. Tr. p. 33 line 8 -p. 34 line 7; L.W Exh. 6.

L.W applied for public assistance, nedical assistance and food stanps on May 31
2005, but does not renenber what documents she brought into the job center in con-
nection with that application, although in subsequent questions, when pronpted,
stated she subnitted a social security card, her passport, a statenent froma shel -
ter, and an alien registration card, but doesn't renmenber subnitting any docunents
concerning her health on that date. Tr. p. 44 line 17 p. 45 line 24.

L.W received a notice that she was accepted for public assistance for the period
June 30, 2005 - Novenber 30, 2005 and for Medicaid effective June 1, 2005. Tr. p40
l[ine 22 -p. 41 line 23; Exhibit L. W 11.

L.W was asked to recertify her benefits and went to a recertification appoi ntnent
at a job center on Septenber 8, 2005 to recertify for cash assistance, nedical as-
sistance and food stanps as reflected in her signed application. Tr. p. 52 lines 17
- 22; Exhibit L.W 15.

L.W worked in 2005 as a babysitter caring for an infant three days per week for 8
hours/day. Tr. p. 56 line 12 - 13; p. 57 lines 4 - 5. L.W went to an appoi ntment on
Cct ober 24, 2005 with FI A enploynment office at which she was asked about her health
but does not renenmber the questions that she was asked as it was “so |long, you know,
| just can't remenber everything.”. Tr. p. 59 line 19 -

L.W adnmitted that every time she went to an appoi ntnent she al ways turned up but
she doesn't really remenber the najority of what they asked her and what she said to
them “and so on.” Tr. p. 61 line 16 - 20. L. W testified that she doesn't really
have a nenory of what happened on March 17, 2005 when she applied for public bene-
fits. Tr. p. 67 lines 2 - 5.

L. W does not understand the meaning of the words Medicaid disability determ nation
Tr. p. 69 lines 6 12. In Decenber 2005 L. W received cash assistance of $110 dollars
and food stanps of $1000 dollars. Tr. p. 72 lines 11 - 21

L.W had a Fair Hearing at which she was represented by an attorney. Tr. p. 72 lines
7 10.

Mari ene Di ongue

This plaintiff does not even live in New York City according to her N Y.S. ldenti-
fication card issued on April 13, 2005, she lives in ?? which is in ?? She is not
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entitled to benefits fromthe Gty of New York as reflected in this excerpt sunmmar-
i zed bel ow. See Mono Dec. Ex. E

As of April 13 2005 Marienme Di ongues address was listed on her N Y.S. Identification
Card (Di ongue Exhibit 10) as a ?? address: ?? Tr. p. 99 lines 16 -25; D ongue Exhib-
it 10. She is not a New York City resident according to her identification

M E.

M E. did not provide sufficient docunentation to the job center at the tine she ap-
plied for benefits. She should have presented an I-130 with proof of domestic viol-
ence, in order to obtain benefits for herself and her inm grant daughter. She didn't
do so. ME. did receive benefits for her two citizen children. In addition, ME.
failed to cooperate with obtaining documentation in regard to social security. Fol-
| owi ng are excerpts sumuarized fromME.'s testinony in this case: See Monp Dec. Ex.
F

ME. cane to the United States from Mexico in 1994. She did not have a passport from
any country when she canme to the United States in 1994. ME. did not have a visa of
any kind when she cane to the United States in 1994. Tr. p. 67 lines 17 - 22. ME
did not show any docunents of any kind to anybody at inmigration in order to gain
entry into the United States in Cctober 1994. Tr. p. 68 lines 18 - 20. ME. wal ked
across the border from Mexico to the United States with her daughter E Tr. p. 68
line 21 -p. 69 line 3. A person hel ped get her across. Tr. p. 75 lines 13 - p. 76
line 7; Tr. p. 11 lines 22 - 25.

After ME. crossed over the border into the United States she had not been granted
perm ssion by anyone to renain lawfully in the United States. p. 73 lines 1 - 6. In
response to the questions “Did there cone a tinme when you were granted permnission to
remain in the United States?” ME. responded “No.” Tr. p. 73 lines 12 - 14,

In July 2002 ME. applied for public benefits for her two children who were born in
the United States.(D and J, ) and are U S. citizens. Tr. p. 11 lines 1 - 19; p. 12
l[ines 12 - 15. ME. did not apply for benefits for herself or for her daughter E in
July 2002. p. 12 line 23 - p. 13 line 1. Wen ME. applied for benefits in July 2002
she presented the birth certificate and social security cards of both citizen chil-
dren and proof of address. ME. also presented her birth certificate. Tr. p. 32
lines 23 - 6.

ME. testified that she had an 1-130 listing her as a beneficiary in 2002 but she
does not renenber whether she brought that or any other immgration docunents wth
her when she applied for benefits in 2002. ME. did not possess any inmmgration doc-
uments apart froman 1-130 in 2002. Tr. p. 34 line 14 - p. 35 1line 9; p. 38 line s 7
- 11. ME.'"s two citizen children received benefits after ME. applied on their be-
hal f in July 2002. Tr. p. 49 lines 17 - 19.

M E. obtained a | awer (Reina Gangu) to represent her in 2004 and M E. gave Reina
ME.'s I-130; Exh. ME 5. Tr. p. 47 line 18 - p. 49 line 5. ME. obtained a tenpor-
ary order of protection on May 11, 2004 in Family Court and a final order of protec-

© 2007 Thonmson/West. No Caimto Oig. U S CGovt. Wrks.



2005 W. 3881693 (S.D.N. Y.) Page 29
(Cite as: 2005 W. 3881693)

tion on July 20, 2004. p. 84 line 24 - p. 8 line 9; Exhibit ME. 7; Exhibit ME 8.

ME. applied for benefits for herself in 2004. Tr. p. 49 lines 20 - 24. She did not
go down to a job center to make application for herself to be added to her citizen
childrens' case in June 2004 and relied on Reena Ganju, her |lawer, to make such ap-
plication on ME.'s behalf. Tr. p. 89 lines 15 - 23. ME gave the 1-130 nam ng ME.
as a beneficiary and the order of protection to her |awer, M. Ganju and ot her doc-
uments. She did not give the 1-130 nam ng her daughter Evelyn as a beneficiary to
her lawer. Tr. p. 91 lines 20 -25. ME. does not renenber whether she gave Ms. Gan-
ju the tenporary order of protection or the final order of protection (Exhibit ME
7; Exhibit ME 8) or any other docunments in regard to donestic violence. Tr. p. 92
lines 4 - 12.

M E. and her daughter were added to he citizen childrens' case. Tr. p. 86 lines 11 -
19; p. 87 lines 2-3. ME. began receiving assistance in June 2004 after ME.'s | aw
yer Ms.. Ganju asked for ME. to be added to her citizen childrens' case. ME.'s
daughter was al so added to the case after ME. provided Ganju with an |1-130 for this
daught er.

Bet ween 9/23/04 and 10/27/05 HRA sent four different notices and a letter requesting
that M E. provide social security cards or letters fromsocial security for ME. and
her children. Exhibits ME. 11 - 1; Tr. p. 5 1line 11. Although ME was in posses-
sion of a letter dated July 1, 2004 denying her application for a social security
card, ME. Exhibit 16, she did not subnit the letter in response to any of the re-
guests. She was al so asked to subnit docunentation regardi ng her social security in
connection with a recertification of benefits on June 9, 2005. Tr. p. 14 line lines
6 -9, p. 19 1ines 8 - 20.. She was also told by a worker at the job center, M.
Sosa to go to Social Security to obtain a letter fromthemand Ms. Sosa gave her the
application. Tr. p. 19 [ine20 - p. 20 line 20; ME. Exhibit 19.

ME. finally went to the social security admnistration and took the letter Ms. Sosa
had given her and received a letter from Social Security for herself, dated Novenber
10, 2005 and one for her daughter E dated Novenber 20, 2005. and submtted themto
HRA Tr. p. 201line 14 - p. p. 23 line 21; Exhibit ME 20; Exhibit ME 21.

After the recertification ME. received benefits for herself and E for food stanps,
public assistance and Medicaid. Tr. p. 30 lines 13 - 15. Although benefits briefly
st opped according to the testinony they were paid retroactively and restored.

MK B OP., LW, MA Mariene Dongue, ME. P.E., Anna Fedosenko, Al., L.AM,
L.M, Denise Thomas, and J.Z., on their own behal f, and on behalf of their m nor
children and all others simlarly situated, Plaintiffs, v. Verna EGALESTON, as Com
nm ssioner of the New York City Human Resources Adm nistration; Robert Doar, as Com
nm ssioner of the New York State O fice of Tenporary and Disability Assistance; and
Antonia C. Novello, as Comm ssioner of the New York State
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