
U.S. v. Pennsylvania

MR-PA-006-007

No. 95-3541

IN THE UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

UNITED STATES OF AMERICA,

Plaintiff-Appellant,

v.

THOMAS J. RIDGE, Governor of the Commonwealth of Pennsylvania;
FEATHER HOUSTOUN, Secretary, Department of Public Welfare;

NANCY THALER, Deputy Secretary of Mental Retardation,
Office of Mental Retardation;

ALAN M. BELLOMO, Director, Ebensburg Center;
COMMONWEALTH OF PENNSYLVANIA,

Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

BRIEF FOR THE APPELLEES

ECKERT SEAMANS CHERIN & MELLOTT
Thomas B. York, Esquire
Douglas J. Davison, Esquire
One S. Market Sq. Bldg., 213 Market St.
Harrisburg, PA 17101
(717) 237-6000

COMMONWEALTH OF PENNSYLVANIA
John A. Kane, Esquire
Christine D. DeMichele, Esquire
DPW, Office of Legal Counsel
P. O. Box 2675
Harrisburg, PA 17105-2675
(717) 783-2800



TABLE OF CONTENTS

PAGE

STATEMENT OF RELATED CASES AND PROCEEDINGS 1

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION 1

STATEMENT OF THE ISSUES 1

STATEMENT OF THE CASE 1

SUMMARY OF ARGUMENT 28

ARGUMENT 29

I. THE DECISION OF THE DISTRICT COURT IS FURTHER
SUPPORTED BY DOJ'S FAILURE TO COMPLY WITH
APPLICABLE STANDARDS DICTATED BY CRIPA 30

II. THE DISTRICT COURT DID NOT ERR IN DENYING RELIEF
BECAUSE DOJ FAILED TO DEMONSTRATE THAT CARE AND
SERVICES AT EBENSBURG SUBSTANTIALLY DEPARTED FROM
ACCEPTED PROFESSIONAL STANDARDS AND BECAUSE THE
RESIDENTS DO NOT POSSESS ANY CONSTITUTIONAL RIGHT
TO AN "ENHANCED ABILITY TO FUNCTION." 32

III. THE DISTRICT COURT DID NOT ERR IN DENYING
INJUNCTIVE RELIEF BECAUSE DOJ FAILED TO
DEMONSTRATE THAT AN ALLEGED LAPSE IN CARE WAS
THE RESULT OF THE COMMONWEALTH'S "POLICY OR
CUSTOM" OR THAT THE ALLEGED LAPSE IN CARE WAS
MORE THAN A FEW ISOLATED INCIDENTS 43

CONCLUSION 50



TABLE OF AUTHORITIES

PAGE

CASES

Anderson v. Bessemmer City.
470 U.S. 564, 573 (1985) 30

Armstead v. Pingree.
629 F.Supp. 273, 276 (M.D. Fla. 1986) 36

Baldridge v. Clinton.
139 F.R.D. 119, 127 (E.D. Ark. 1991) 35

Bronson v. Bd. of Ed.r etc..
510 F.Supp. 1251, 1265 (S.D. Ohio 1980) 39

Cameron v. Tomes.
783 F.Supp. 1511, 1515 (D. Mass. 1992) 35

Chaloux v. Killeen.
886 F.2d 247, 250-251 (9th Cir. 1989) 46

Clark v. Cohen.
794 F.2d 79, 95-98 (3d Cir.) (Becker, L, concurring),
cert, denied. 479 U.S. 962 (1986) 39, 41

Collins v. City of Harker Heights Tex..
U.S. at , 112 S. Ct. 1061, 1070 (1992) 50

Daniels v. Williams.
474 U.S. 327, 328 (1986) 48, 49

David v. Hubbard.
506 F.Supp. 915, 922-923 (N.D. Ohio 1980) 35

DeShaney v. Winnebago County Department of Social Services.
489 U.S. 189 (1989) 40

Doe v. Gaughan.
617 F.Supp. 1477, 1487 (D. Mass. 1985) 34, 35

n



Feagley v. Waddill.
868 F.2d 1437, 1440 (5th Cir. 1989) 36

Felder v. Casey.
487 U.S. 131, 148 (1988) 44

Fialkowski v. Greenwich Home.
921 F.2d 459, 461 (3d Cir. 1990) 32

Geiseking v. Schafer.

672 F.Supp. 1249, 1266 (W.D. Mo. 1987) 36

Graham. 473 U.S. at 166 43, 45, 46

Gregory v. Chehi.
843 F.2d 111, 120 (3rd Cir. 1988) 45

Griffith v. Ledbetter.
711 F.Supp. 1108, 1111-1112 (N.D. Ga. 1989) 36

Halderman v. Pennhurst State School and Hospital.
784 F.Supp. 215 (E.D. Pa. 1992)
aff'd 977 F.2d 568 (3d Cir. 1992) 32

Higgs v. Latham.
946 F.2d 895 (6th Cir. 1991) 32

In re: Bernard N. Gibson.
157 B.R. 366, 372 n.4 (S.D. Ohio 1993) 39

Jordan v. Tennessee.
738 F.Supp. 258 (M.D. Tenn. 1990) 32

Kentucky v. Graham.
473 U.S. 159, 165-166 (1985) 46

Lansford-Coaidale Water Authority v. Tonolli Corp..
4 F.3d 1209, 1214 (3d Cir. 1993) 29

Los Angeles Police Protective League v. Gates.
995 F.2d 1469, 1477-1478 (9th Circuit 1993) 46

Martin v. Voinovich.
840 F.Supp. 1175, 1207 n.26 (S.D. Ohio 1993) 32

in



Monahan v. Dorchester Counseling Center.
961 F.2d 987 (1st Cir. 1992) 32

Monell v. New York City Dep't of Services.
436 U.S. 658, 690 (1978) 46

Monroe v. Pape.
365 U.S. 167, 172 (1961) 44

P.C. v. McLaughlin.
913 F.2d 1033, 1042 (2nd Cir. 1990) 34, 35

Parham v. J.R..
442 U.S. 584, 608 n. 16 (1979) 49

Parratt v. Taylor.
451 U.S. 527, 535 (1981) 44

Patsy v. Florida Bd. of Regents.
457 U.S. 496, 507-508 (1982) 44

Planned Parenthood v. Casey.
947 F.2d 682, 694 (3d Cir. 1991) 38

Ragan v. Tri-County Excavating, Inc..
62 F.3d 501, 507 (3d Cir. 1995) 29

Rennie v. Klein.
720 F.2d 266, 272 (3d Cir. 1983) (Adams, J., concurring) 40

Ridlen v. Four County Counseling Center.
809 F.Supp. 1343 (N.D. Ind. 1992) 32

Scothorn v. Kansas.
772 F.Supp. 556, 561 (D. Kan. 1991) 34

Shaw v. Strackhouse.
920 F.2d 1135, 1143 (3d Cir. 1990) 6, 33, 48

Society for Good Will to Retarded Children v. Cuomo.
737 F.2d 1239, 1248 (2nd Cir. 1984) 34-36, 48, 49

Spivey v. Elliott.
29 F.3d 1522 (11th Cir. 1994) 33

IV



Thomas S. v. Flaherty.
902 F.2d 250, 252 (4th Cir. 1990) . 34

United States v. Pennsylvania.
832 F.Supp. 122 (E.D. Pa. 1993) 32

United States v. Pennsylvania.
863 F.Supp. 217, 220 45

United States v. Tennessee.
798 F.Supp. 483, 488 (W.D.Tenn. 1992) 44

United States v.Commonwealth of Pennsylvania.
902 F.Supp. 565, 582-583, n. 8 (W.D. Pa. 1995) 3

Walton v. Alexander.
44 F.3d 1297 (5th Cir. 1995) 33

Wilson v. Formigoni.
832 F.Supp. 1152 (N.D. 111. 1993) 32

Youngberg v. Romeo.
457 U.S. 307 (1982) 6, 33-36, 39, 40, 47, 49

STATUTES

28 U.S.C. §1291 1

28 U.S.C. §1331 1

28 U.S.C. §1343(a)(4) 1

28 U.S.C. §1345 1

42 U.S.C. §1983 44-46

42 U.S.C. §1997 el S£Q 1

42 U.S.C. §1997a(a) 30, 31, 47

42 U.S.C. §1997b 30

42 U.S.C. §1997b(a) 30

v



FEDERAL RULES OF APPELLATE PROCEDURE

Fed.R.App.P. 52(a) 29

OTHER

21 C.J.S. § 141(a);
20 Am.Jur.2d § 159 39

H.R.Conf.Rep. No. 96-897, 899 (1980)
U.S. Code Cong. & Admin. News 1980, p. 787, 833 44

H.R.Conf.Rep. No. 897, 96th Cong. 2d Sess. 11, 12 (1980),
U.S. Code Cong. & Admin. News 1980 at 836 48

U. S. Code Congressional and Administrative News,
Vol. 3, 96th Congress, Second Session, 1980,
H. Conf. Rep. No. 96-897, p. 835 32

VI



STATEMENT OF RELATED CASES AND PROCEEDINGS

This case has not been before this Court previously, and counsel for the

Commonwealth are unaware of any related case pending or about to be presented before this

Court or any other court or any agency, state or federal.

STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

The District Court has jurisdiction over this matter pursuant to 28 U.S.C. §1331,

§1343(a)(4), and §1345 in that this action was commenced by the Attorney General, on

behalf of the United States, pursuant to the Civil Rights of Institutionalized Persons Act of

1980, 42 U.S.C. §1997 el SSQ. ("CRIPA").

Pursuant to 28 U.S.C. §1291, this Court has appellate jurisdiction over the District

Court's final order dated July 27, 1995 entering judgment for the Defendants (now

Appellees).

STATEMENT OF THE ISSUES

I. Whether the decision of the District Court is further supported by the
Department of Justice's (DOJ's) failure to comply with applicable standards
dictated by CRIPA?

II. Whether the District Court erred in denying relief where DOJ failed to
demonstrate that care and services at Ebensburg substantially departed from
accepted professional standards and where the residents do not possess any
constitutional right to an "enhanced ability to function"?

III. Whether the District Court erred in denying injunctive relief where DOJ failed
to demonstrate that an alleged lapse in care was the result of the
Commonwealth's "policy or custom" or that the alleged lapse in care was more
than a few isolated incidents?

STATEMENT OF THE CASE

The most remarkable aspect of the record in this case is not what is contained in the

record but what is absent from the record. DOJ has presented a case based almost entirely

upon "circumstantial evidence" which does not support its ultimate conclusions. Essentially,



DOJ establishes that injuries and medical problems have occurred in the Ebensburg Center

("Ebensburg") population and then asks the Court to make a leap of faith, without any

evaluation of the underlying causes, that these "problems" would not occur in the absence of

a constitutional violation.1 DOJ fails to analyze and critically review the situations to

determine if indeed the "problems" were caused by a substantial departure from accepted

professional standards. They focus on the sensational case, again without providing

underlying analysis to support their claims, is an effort to shock the Court into an emotional

response to support their unjustified claims. They provide virtually no standards of care to

be applied other than the biased, subjective and personal opinions of a few experts, some of

which are not in the mainstream of their profession and others who lack formal training

within the areas they seek to testify. In summary, the record, as described below to the

extent limited space permits, demonstrates a complete failure on the part of DOJ to meet their

burden of proof.

DOJ's experts failed, with the exception of Richard Amado, Ph.D., a psychologist, to

even testify that there was a substantial departure from accepted professional standards or that

there was an absence of professional judgment.

The District Court emphasized how the DOJ had failed to meet its burden of proof in

stating: "The United States' effort to avoid application of the professional judgment standard

— and its presentation of evidence and argument throughout this case that was not tailored to

1 The District Court correctly stated that the "occurrence of aspiration pneumonia, or even
deaths without evidence that it was the result of medical treatment which substantially
deviated from accepted professional practice, however tragic a loss, does not compel a
finding that the constitution was violated." 902 F.Supp. at 608. "The mere quantification of
injuries, without more, does not establish the failure to exercise professional judgment." 902
F.Supp. at 598.



address the professional judgment standard (instead, for example, presenting evidence of and

argument about "deficient care" or "malpractice") ~ was unhelpful to this Court as it labored

with the difficult task of adjudicating this factually complex controversy." United States v.

Commonwealth of Pennsylvania. 902 F.Supp. 565, 582-583, n. 8 (W.D. Pa. 1995).

Even DOJ's experts sometimes recognized the exercise of professional judgment at

Ebensburg. DOJ's expert Stephen Sulkes, M.D., a pediatrician, admitted that the doctors,

dysphagia team, and other professionals were exercising professional judgment. (App. 123).

DOJ's expert Norberto Alvarez, M.D., a neurologist, also admitted that doctors at Ebensburg

have exercised professional judgment. (App. 284).

DOJ's experts were constantly attempting to substitute their professional judgment for

that of the treating professionals. Their opinions, however, did not establish that another

course of treatment would have even benefitted the residents. For example, after criticizing

the death of Steven S., Sulkes stated: "The outcomes might, indeed, have been the same;

but, on the other hand, he might still be alive if that calculated risk [of fundoplication

surgery] had been taken." (App. 122).

The DOJ utilizes experts who possess a personal bias against institutional settings.

For example, Jack Stark, Ph.D., a psychologist, claims that no one can best be served in an

institution and that his organization gave an award to New Hampshire for closing institutions.

(App. 64, 1841, 65). In fact, Stark's bias was so severe that he could not identify even a

single positive thing at Ebensburg. (App. 66). DOJ's expert Suzanne McAllister, a physical

therapist, did not see anyone in an appropriate wheelchair, in an appropriate position at

mealtime, or in an appropriate gross motor program. (App. 128-129). She admits that she

never toured any facility and found it to be adequate. (App. 148-151). DOJ's expert Karen

Green McGowan, a nurse, stated that she would take institutional dining rooms and would



"blow those damn things up." (App. 153). She did not see a single piece of equipment

appropriate to support eating even though there were 176 pieces of adaptive feeding

equipment as ordered by a registered occupational therapist. (App. 1851). McGowan admits

she never found a facility that she reviewed to be adequate. (App. 172-173). Alvarez

believes all large institutions should be closed. (App. 260). DOJ's expert Charles Russo,

Ph.D., a psychologist, has never reviewed a facility, including the five (5) facilities he

reviewed for DOJ, and found any of them to be adequate. (App. 316-317). Similarly,

Amado has reviewed six (6) facilities for DOJ and has found all of them to be deficient.

(App. 489). DOJ's expert Jeffrey Fahs, M.D., a psychiatrist, also found all three (3)

facilities he reviewed for DOJ to be deficient. (App. 403).

DOJ's experts were guilty of making assumptions without any foundation in fact.

Sulkes already concluded at his deposition that medical documentation was inadequate even

though he could cite to only one example. (App. 1842). He also claimed that there were

"numerous" carts but he could not state any number and he stated: "if you tell me how many

carts there are, I will tell you whether I think that's too many or not...but I still think there

were too many carts." (App. 114). McAllister alleged there were problems with skin

breakdowns but her only support for that claim was a "red" crease on one individual. (App.

1843-1844). McAllister concluded at her deposition that there was a problem with lifting

individuals at Ebensburg but could only identify one incident where there was an injury.

(App. 1845). McGowan claimed that nurses are not appreciated at Ebensburg based solely

on the fact that the chief nurse had an office apart from other offices. (App. 1848). She also

alleged that there was undiagnosed gastroesophageal reflux, when she did not find any

undiagnosed cases, because she had read literature that said there is a higher frequency at

facilities than previously thought. (App. 1849). Fahs theorized that Obsessive Compulsive
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Disorder (OCD) is too frequently diagnosed at Ebensburg but he did not know how many

people had this diagnosis at Ebensburg or at other institutions. (App. 412). He made the

same claim as to the use of Anafranil even though he similarly lacked any numbers or

statistics. (App. 399, 414). Similarly, Fahs testified at deposition that he was already

concerned with the use of the drugs Limbitrol and Triavil at Ebensburg, but he later dropped

this alleged concern when he learned that only one (1) person was receiving these drugs.

(App. 418; App. 536).

The expert in physical therapy on which DOJ relies admits that she practices

neurodevelopmental therapy (NDT) and that there is medical literature that highly questions

NDT's effectiveness. (App. 1846-1847). The Commonwealth's expert Theodore Kastner,

M.D., an expert in the area of medical care of people with developmental disabilities,

testified that the professional literature says NDT is controversial as to its effectiveness.

(App. 506). The Commonwealth's expert Michael Arnall, a certified orthopedic physical

therapist, testified that NDT focuses on a much younger population and is therefore not

appropriate for the Ebensburg residents. (App. 844). Furthermore, McAllister was taught

positioning techniques by McGowan, a nurse with no formal training in physical therapy.

(App. 1850).

Although DOJ"s physical therapist claims that residents of Ebensburg could greatly

benefit from her personal method of treatment, a professional treatise referenced by her

states: "little can be expected in the way of significant motor or functional gain beyond the

early years of development. In fact, a decrease in function and movement may be anticipated

as deformities develop...." (App. 1854-1855). Arnall testified that concerning Ebensburg

residents "the soft tissue injuries or the soft tissue deformities, including dislocations, all must

be taken into account when doing positioning...and contraindicate positioning as Ms.
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McAllister has recommended...." (App. 853). Arnall further stated that the deformities in

individuals focused on by McAllister cannot be reversed. (App. 852). He also advised the

Court that regression in this population is inevitable regardless of the type of intervention.

(App. 1856). The trial judge recognized that "not every instance where there is a loss of

movement indicates that a constitutional violation has occurred." 902 F.Supp. at 617.

Arnall, unlike McAllister, does not believe that residents should be restrained in

"ideal" positions when there is no benefit to the positioning. (App. 845).2 He emphasizes

for this population the need to maintain comfort. (App. 850). Arnall is concerned that we

are imposing restraint: on the mentally retarded population that we would not use on the non-

mentally retarded population. (App. 845). He appropriately asks: "why would we do this

to the mentally retarded population, when our orthopedist, when the professional literature,

when the feeling of the mainstream of the field is that it has no point. (App. 859-860).

DOJ's neurologist, Alvarez, testified that Ebensburg's neurologist was competent.

(App. 255-256). In fact, Alvarez stated: "Looking at the consultation in the neurological

section by Dr. Chamovitz, I had the impression that he was competent and the consultations

were appropriate and he was trying to decrease medications. His advice was followed, things

were okay." (App. 256).

Alvarez claims that certain individuals did not receive appropriate treatment for

seizures but his testimony is not clear on whether these individuals were suffering a series of

distinct seizures or whether they were experiencing uninterrupted seizures that might become

2 The District Court chose to give more weight to the testimony of Arnall than to the
testimony of McAllister. The trial judge writes: "My conclusion from hearing them testify
is that McAllister may be on the leading edge of the PT field, but that Arnall represents the
mainstream school of thought. The constitutional duty imposed by Youngberg and Shaw
does not require the Center to embrace an unorthodox method, even if it is promising." 902
F.Supp. at 618.



status. In any case, Irvin Chamovitz, M.D., Ebensburg Center's neurologist, believes that

professional judgment was exercised in their treatment. (App. 728-730, 767).

Kastner confirmed that the definition and treatment of status is quite ambiguous.

(App. 506). "The problem with status epilepticus is you're asked to observe a patient having

a seizure and look into a crystal ball and say: 'Yes, this seizure is going to last longer than

thirty minutes; let's call the ambulance now."1 (App. 525). Both Kastner and Chamovitz

believe that you should not call an ambulance within a few minutes of the start of a seizure.

(App. 527; App. 603). David Coulter, M.D., another DOJ expert, a neurologist, admits that

it is possible for a seizure to go on for twenty (20) minutes and then stop. (App. 1071). He

also admitted that he would not ignore a patient's history that showed his seizures usually end

in ten (10) to fifteen (15) minutes and give the patient IV medication. (App. 1087-1088).

He confirmed that you cannot be certain of results when you treat status and he disagreed

with Alvarez that IV medication is the only guarantee that you can control seizures. (App.

1083-1084). Herbert Grossman, M.D., a neurologist, an expert for the Commonwealth,

stated that it was a judgment call when you should summon an ambulance and "the ultimate

decision resides with whomever is assuming the responsibility of diagnosis and care." (App.

1096-1097). You do not make this decision with a stopwatch but rather through clinical

findings. (App. 1097). When to give IV medication is a matter of clinical judgment based

upon the history of the individual and the previous seizure pattern. (App. 1097).

DOJ's neurologist recognized the risk of respiratory arrest with the use of IV

medications. (App. 247). Chamovitz confirmed that IV medication may be given by the



ambulance crew on-site at Ebensburg or in transport to Mercy Hospital. (App. 606).3

Chamovitz knows that the emergency care is adequate and that the system for treating status

works. (App. 756-757). Kastner testified that the relationship with the local hospital

"precludes the need for an infirmary or intensive care facility [at Ebensburg] with the use of

intravenous treatments." (App. 517). In fact, Kastner felt it was more appropriate that

emergency services be performed by people with emergency training. (App. 518). Coulter

agreed that you can rely on ambulance services to administer IV medication. (App. 1089).

The Chief of Medicine at Ebensburg Center, Dr. Shertz, confirmed that since Ebensburg is

not a hospital he did not want to give IV therapy there. (App. 1250). When Alvarez was

asked what he would do if called by parents of a mentally retarded individual who is having

seizures, he states: "Usually what I tell the parents, that if the patient is having seizures, and

if the seizure lasts more than a few minutes, they should go to the emergency room." (App.

252). When he was asked whether there was more danger in having status at home or at

Ebensburg he stated: "I think at the present it's the same." (App. 260-261). When asked if

there should be IV capability at a group home or a community living arrangement he

responded: "I don't think that's necessary for them to do that." (App. 268-269).

The JAMA article discussing treatment of status upon which DOJ relies for a standard

is dated August 18, 1993, after the trial had started. (App. 1085). As pointed out by

Kastner, it is grossly unfair to hold physicians accountable to a "standard" which was not

published until after the time treatment was rendered. (App. 1103, 1104).

3 The District Court found: "Inasmuch as the Center is the "home" for the residents, both of
these interventions [observation and monitoring along with ambulance transportation for
treating status] are acceptable professional practices." 902 F.Supp. at 593.
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DOJ distorts the testimony of its own expert, Coulter, by claiming that the Epilepsy

Foundation of America protocol requires anticonvulsant drugs to be administered "once a

seizure has continued for ten minutes." (Appellant's brief at 15). Coulter states that

"actually, it says between ten and twenty minutes after the onset of the seizure." (App.

1072). Similarly, DOJ misrepresents Grossman's testimony. Grossman exphasizes clinical

judgment by the individual professional and refers to time periods over ten (10) minutes.

(App. 1097-1098).

At trial, DOJ referred to the seizure episodes of five (5) individuals: Stephen C ;

Keith T.; Robert C ; Ann P.; and Ronald A., to support the allegation that Ebensburg

residents suffer harm due to Ebensburg's treatment. The United States' own expert, Alvarez,

was unable to testify that Steven C. and Keith T. suffered harm as a result of the treatment

they received. He was merely able to state, "...there was a potential for harm...." (App.

189). Alvarez testified: "In the case of — in the first case, Steven C , as you know, he died

at the hospital. And there was, yes, an epilepsy related. I don't know what the relationship

was. We cannot prove it; I'm not saying there is a relationship, but certainly you put a

question mark, whether this person should have received faster treatment. The outcome, the

final outcome could have been different." (App. 189) (emphasis added). Concerning Robert

C , Alvarez himself testified that Robert C. died in the hospital and that he died of

respiratory arrest secondary to pneumonia. The United States even indicates that Alvarez

was not certain that the pneumonia had been related, in any way, to the seizures: "the

pneumonia could be related to the seizures." (App. 192). Regarding Ann P., considering

past history, Chamovitz testified: "I think they [Ebensburg physicians] exercised good

judgment." (App. 730). Regarding Ronald A., Kastner stated: " I want to make it clear I

do not believe that this represents a chart of an individual in status epilepticus. This is an

9



individual who is having a loss of seizure control. But it is not status epilepticus." (App.

760). Kastner explained: "I mean there's a period of time where this person didn't have a

seizure for five hours;. Is he in a state of immediate distress or is he potentially going to

suffer harm during that period? I couldn't say that I would agree with that assessment. I

think the physician is observing the patient carefully, providing an interval treatment, and

deferring judgment as to whether a referral is appropriate." (App. 760).

DOJ deceptively claims that ambulances are not summoned until medication has failed

to work "for some time — up to several hours in some cases." (Appellant's brief at 16).

This allegation falsely implies that individuals remain in continuous seizure or in status for

hours before calling an ambulance. The evidence does not show that these individuals were

in status or that they had continuous seizures. (App. 179-195). Furthermore, Alvarez was

unable to identify any harm to the individuals as a result of the "delay." (App. 189, 192-

193).

Kastner found neurological care at Ebensburg to be quite strong and stronger than

many other institutions. (App. 524). He did not find that the care at Ebensburg would be

any different as to quality than the care provided by Alvarez. (App. 529, App. 563).

DOJ raises the issue of side effects of some medications. Certain medications at

lower doses will cause sedative effects in some patients while other patients can receive

larger amounts without any sedation at all. (App. 616). Chamovitz testified that he would

only accept some lethargy if there was good control; he would not accept lethargy or sedation

if it interfered with the individual's lifestyle. (App. 617, 618).

DOJ complains that there were side effects to Dilantin administration and it cited four

(4) individuals at trial, Sean M., Rosemary W., Charles S., and Luberta H. Chamovitz,

however, testified that it was not unusual "to have someone who is on an adequate amount of

10



Dilantin, not too high, mid levels, or lower, and do very, very well; and get up in the

morning, and [unexpectedly] not be able to stand." (App. 731). Chamovitz testified:

"... [Y]ou stop the medication, and the levels gradually come down; and you get back to the

levels that you should be, and within a week to ten days or less you have an individual who

is back where he was." (App. 732). Chamovitz testified that the administration of Dilantin

at Ebensburg Center is done pursuant to professional judgment consistent with professionally

accepted standards. (App. 735).

DOJ refers to the risk of incurring side effects from the administration of drugs.

Martin Lubetsky, M.D., a psychiatrist, an expert for the Commonwealth, clearly saw AIMS

testing for tardive dyskinesia every six (6) months. (App. 572, 593). Lubetsky also found,

despite DOJ's unsubstantiated concerns, that Ebensburg has a low number of clients who

have tardive dyskinesia. (App. 593). The Commonwealth's expert, Mark Hauser, M.D., a

psychiatrist, stated:

And one of the important things to look for in someone who has
tardive dyskinesia is whether it's possible to take them off the
antipsychotic medication.... If the clinical care and the
medication management is appropriate, you'll already be
attempting to administer the lowest dose even before they get
TD; so that once you see evidence of TD, you might not be able
to lower the dose any further. ...I found that the effort was
being made at Ebensburg Center to reduce the doses of
antipsychotic medication, or if a decision has been made to
continue to administer the same dose, to justify in the chart that
in spite of the presence of involuntary movements, we believe
that the administration of this medication continues to be
warranted; and I found that to be the case at Ebensburg Center.

(App. 623-625). There is absolutely no evidence of record to support the claim that tardive

dyskinesia or other side effects are a "problem" at Ebensburg.

Ebensburg is accused of not monitoring the side effects of drugs. DOJ's psychiatrist,

Fahs, however, admits that some of his patients suffer side effects and some even have
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tardive dyskinesia. (App. 417). Hauser observed a consistent effort to reduce overall use of

antipsychotic medication. (App. 621). He also found that Ebensburg was aware of recent

developments in the use of medication and were making use of the newest medications.

(App. 626). He did not see the use of chemical restraint. (App. 663). Lubetsky observed

an attempt to discontinue neuroleptic medication. (App. 581). He found that psychotropic

drug use fell within accepted professional standards. (App. 592-593). He found that

Ebensburg reviews psychotropic medication with the psychiatrist every six (6) months. (App.

1854).4 Kastner found that the rate of psychotropic drug use was low at Ebensburg. (App.

515). He also found that the level of neuroleptic medication use was low. (App. 521). He

observed that psychotropic drugs are not being used as a form of restraint. (App. 520).

The United States and the Commonwealth experts agree that polypharmacy is

something the medical staff should try to avoid in treating a developmentally disabled

individual with epilepsy. A more accurate statement is that medical staff should manage

patients with the fewest anticonvulsants as possible: in some situations it may be necessary to

administer polypharmacy. (App. 560; App. 609) (emphasis added). While Kastner

personally would like to reduce the rate of polypharmacy, Kastner did not testify that these

percentages were high. (App. 561, 562). Chamovitz indicated that the use of

anticonvulsants in combination is a concern to him but stated: "Yes, it's a concern but it's

under control." (App. 1225) (emphasis added). Kastner stated: "I think what Dr. Shertz is

doing is quite valuable and provides a clear documentation of the effectiveness of the

interventions that he is trying to make in terms of controlling seizures and reducing

4 The District Court found "the opinions rendered by Dr. Hauser and Dr. Lubetsky highly
persuasive and credible" because "[t]hese experts attempted to maintain an objective
analysis." 902 F.Supp. at 605.
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polypharmacy." (App. 564). Furthermore, Kastner added: "I believe they do a good job

and they should be able to document that so that I don't have to stand here and defend their

record. Let their record speak for itself." (App. 565).

Not only does DOJ's expert Alvarez use four (4) anticonvulsants on occasion, but he

has admitted to using more than that number. (App. 248-249). He also admits that he has

thirty (30) percent of his patients on more than one drug. (App. 277).

Kastner found that Ebensburg averaged only about one and one half (1 1/2)

anticonvulsant medications per client receiving such medications. (App. 516). Only five (5)

percent are on four (4) anticonvulsants and no one is on five (5) anticonvulsants at

Ebensburg. (App. 522-523). Ebensburg has more serious patients than does Alvarez yet

only forty-five (45) percent are on polypharmacy. (App. 529). Kastner found that the rate

of polypharmacy at Ebensburg is not high and is quite similar to what Alvarez describes in

his practice. (App. 524).

Chamovitz testified that four (4) anticonvulsants can be an acceptable practice. (App.

608). He mentioned that you monitor with liver function studies and blood tests at all times.

(App. 609). He also says that you are always trying to cut back on the number of drugs.

(App. 609). He believes the use of anticonvulsant drugs at Ebensburg is within the range of

accepted professional standards. (App. 612).

In particular, DOJ argues that the primary care physician often does not follow the

advice of the neurologist. This fact does not establish a lack of professional judgment but

rather establishes a disagreement among professionals. In fact, in the general public, Alvarez

acknowledges that a primary care physician "is not obligated to follow the specification" of a

consultant. (App. 257). Alvarez recognizes that the primary care physician has the ultimate

responsibility. (App. 258). Not atypically, he then goes on to contradict himself by saying
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that the neurologist should kick the primary physician out. (App. 258). He claims that he,

contrary to the normal deference to a primary care physician, "do[es] the change in

medication, and [he] ;5end[s] it off to the primary care physician." (App. 259). He states:

"This is what I have done. I will not let them know that this is what I will do. I tell them

this is what I have done." (App. 259).

Chamovitz respects the primary care physician and recognizes that ultimate

responsibility for the client rests with the primary care physician. (App. 619). He strongly

disagrees with Alvarez that the primary care physicians at Ebensburg do not have any

experience in managing seizure cases. (App. 610-611). Chamovitz also relates that if he

feels very strongly about something, the primary care physicians will follow his advice.

(App. 766).

DOJ's allegation that there is a high incidence of injuries at Ebensburg was without

any foundation in fact. Their expert, Stark, claimed that he saw "numerous" injuries but he

could not quantify the number and he could only personally opine that "numerous is

numerous." (App. 1836). Although Stark referred to "a lot" of injuries, he offered no basis

of comparison to support his personal opinion. (App. 76-77). Amado, who also claimed that

injuries were "high," had no basis for comparison. (App. 493). He had no data from across

the country that would support his claim. (App. 495).

Although Stark claimed an increase in injuries from one year to the next, he admitted,

however, not so coincidentally, the dividing line he chose between the years was

approximately when Etoensburg changed its reporting criteria to capture more incidents of no
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injury and of minor injury. (App. 79).5 In contradiction of Stark's claim that significant

injuries had increased, the number of serious injuries or serious incidents, which are coded as

02 or 03 on Ebensburg's records, remained virtually the same. (App. 1021; App. 1058).

DOJ's reliance: upon a total number of "incidents" as supporting a finding of a high

number of "injuries" is misplaced. "Incidents" do not equate with "injuries." For example,

in the six (6) months preceding the trial, there were 290 "incidents" that did not involve

"injuries." (App. 1059). These "incidents" included such things as falling out of bed, cotton

balls in ears, spitting on hands, hair pulled, and lying on the floor. (App. 1060).

As of January of 1993, mechanical restraints, seclusion, and time-outs have not been

used at Ebensburg Center. (App. 512). As pointed out by Kastner, it would not be

surprising "to see an increase in the number of incidents that occur because there are no

other restraints in place." (App. 513). Also, Kastner mentions that the level of neuroleptic

medication use is low at Ebensburg. (App. 521). "As you decrease the amount of

neuroleptic medication in use, you may see increases in incidents or accidents because you're

not restraining clients...." (App. 521).

Based upon a study of injury rates at facilities for the developmentally disabled,

Ebensburg Center has both a lower than average rate of injury and a lower than average

percentage of bites within those injuries. (App. 948-950). Injury levels for the mentally

retarded and developmentally disabled are higher than the injury levels for the general

5 The District Court correctly chose to give very little weight to the testimony of Stark who
could not name a single positive thing about Ebensburg and who "could not point to any
objective standard in support of his conclusion that too many injuries were occurring." 902
F.Supp. 633. The trial judge states that "much of Dr. Stark's testimony appeared to be
offered for its shock value, or was conclusory and failed to provide an informative analysis of
the situation." 902 F.Supp. at 633.
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population. (App. 542; App. 774; App. 947). People with developmental disabilities suffer

a high rate of injuries both in an institution and in a community setting. (App. 547).

DOJ irresponsibly and unjustifiably proclaims that "Ebensburg is a dangerous place to

live." (Appellant's brief at 4). The DOJ has absolutely no comparative data with other

institutions or with community placements to support this outrageous claim. The record is

completely devoid of any evidence that would demonstrate that Ebensburg is any more

"dangerous" than any home setting, any community placement, or any other institution.

The DOJ alleges, without any foundation in the record, that the "evidence at trial

demonstrated that a substantial proportion of these injuries...are preventable." (Appellant's

brief at 5). This absurd allegation is apparently based solely upon Amado's unsubstantiated

opinion that if there v/as earlier intervention then the "injury might never have happened."

(App. 477) (emphasis added). We are once again not provided with any analysis of the

situations where injuries occurred. The DOJ continues to simplistically argue that if injuries

occurred then a constitutional violation exists. Similarly, DOJ provides no analytical support

for its claim that direct care staff are not adequately trained to intervene. (Appellant's brief

at 5). Apparently, this claim is based upon such vague testimony as "[w]hat the literature on

psychological treatment does suggest is that potentially these behaviors are modifiable."

(App. 309) (emphasis added). Russo claims that Ebensburg does not "assess" the outcome of

their training efforts, but the record does not show that Russo performed any scientific

assessment of outcomes that would allow him to judge training. (App. 311).

DOJ also claims that there is a lack of intervention by staff to stop injuries. Their

expert, Amado, supported this claim by referring to only two (2) individuals that were

allegedly injured due to lack of intervention. (App. 477-479). The testimony of Amado does

not show that there was any opportunity for staff to intervene nor does Amado consider that
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residents do at times have a right to privacy and may not be observable to staff.

Furthermore, Amado, admitted that injuries are going to occur no matter how involved the

staff is. (App. 4-OQ). Reid testified that he did not see any staff falling to Intervene to stop

injuries. (App. 772-773).

DOJ experts allege a lack of intervention by staff when a client is aggressing or hitting

himself. Russo however states: "If a person was aggressing or hitting themselves to get

attention of staff, the presence of staff, even under a treatment program is inappropriate."

(App. 294). The Honorable D. Brooks Smith found "credible testimony that the staff at the

Center felt inhibited and hesitated to intervene on behalf of the residents in the presence of

the United States' experts." 902 F.Supp. at 589.

The opinion of the District Court states that "the number of injuries cannot be the sole

criterion for determining whether the Center has violated its constitutional duty to provide a

reasonably safe environment.... Accordingly, in order to establish a constitutional violation

in this area, the United States cannot simply rely on numbers, but must demonstrate that the

Center failed to exercise professional judgment in addressing the issue of safety." 902

F.Supp. at 642.

The DOJ prefers the sensationalism of keying on isolated incidents that possess some

"shock" value. These isolated incidents do not represent the standard of care at Ebensburg.

DOJ refers to only two (2) mornings over many years where two residents were found

covered with ants. (Appellant's brief at 8, n. 9). The trial judge noted that "staff took steps

to exterminate the insects, and the resident's beds were moved...while the[ir] rooms were

being painted." 902 F.Supp. at 588. Although an unfortunate incident, DOJ deceptively

implies that this is a recurring problem at Ebensburg when it clearly is not. In the tradition

of tabloid journalism, the DOJ next refers to an infestation of maggot-like insects in one
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resident's ear. (Appellant's brief at 8, n. 9). Although again a highly regrettable

occurrence, the District Court recognized that "[n]o other similar incidents were reported."

902 F.Supp. at 588. The District Court also found that "the Center's investigation concluded

that this resident's ear most likely became infested as a result of outdoor activity in the

grass." 902 F.Supp. at 588. There is absolutely no evidence to show that Ebensburg staff

were aware or should have been aware of these incidents before they did discover them.

Dr. James Stratton, Ebensburg Center's Chief Psychologist, believes the residential

staff are adequately trained in crisis intervention and in how to work with individuals to

develop new skills. (App. 1342-1344). Stratton testified that each staff person on each shift

is trained for every psychology training plan. (App. 1866-1867). This training occurs "to a

great degree." (App. 1867). Summaries of interventions are provided for staff who are

pulled to the building from another building and who are not specifically trained in the

psychology training plans of individuals. (App. 1868).

Hauser testified that biting is a "challenging problem and that many of [his] mentally

retarded patients exhibit biting." (App. 664). He stated that he has patients "for whom no

amount of exceptional effort, including the presence of vigilant staff, has been enough to stop

this in certain people." (App. 665). The Commonwealth's expert Dennis Reid, Ph.D., a

psychologist, testified that biting is a common problem in the mentally retarded population

and that there are a lot of cases where it is not possible to totally eliminate biting. (App.

774). When DOJ's psychologists were asked if they had any advice on biting behavior, they

essentially said: "No, biting is a very, very difficult behavior to work with, and we're not

sure." (App. 1015).

The DOJ is critical that individuals at Ebensburg suffer recurring incidents of pica

behavior. Russo admits that pica is a common problem with the mentally retarded. (App.
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305-306). Regarding a particular client, Russo admits that he does not know how he would

treat pica and he noted that any treatment might not be successful. (App. 321-322). While

he could not state with 100% certainty, Stratton believes a comprehensive assessment has

been done for every individual who has pica at Ebensburg. (App. 1294-1295). Russo also

states that it is "inappropriate to speak necessarily of the absolute elimination of a learned

behavior" such as pica. (App. 323). He points out that "we don't cure, we manage." (App.

323). He states: "I would indeed expect, given the history of pica, to see periodic flare-ups

and a requirement to return to my analysis and basically see if the old strategies worked,

etcetera." (App. 324). Russo stated that: "It's a behavior that can be stunningly amenable

to treatment or not amenable to treatment." (App. 322).

DOJ alleges that there are a few cases where individual behavior programs were not

revised after individuals hurt themselves or hurt others. A focus on individual cases is

inappropriate. It is also inappropriate to assume that all programs can be or should be

changed because there is an injury. Reid correctly looked "into kind of the risk management

system, if you will, to see if there was a system in terms of — if somebody is injured, is that

documented, does someone in a position of authority look at that and promptfly] take follow-

up action. And [he] did find that kind of system where they actually look at it quite

frequently, the senior staff." (App. 820). Reid observed the proper system that enabled and

evidenced the exercise of professional judgment in responding to injuries.

The DOJ psychology experts did not conduct a psychological evaluation of any of the

individuals about whom they criticized the treatment. Reid explains in a responsible fashion

that: "I would prefer only to answer from the general field perspective because to make that

type of response in regard to an individual person, I could not get that information from the

record. Professionally I'd be obligated to go in, do an evaluation of that individual myself,
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okay, and then determine what was appropriate in terms of meeting his or her needs. And I

have done none of those individual intense evaluations for anyone living at Ebensburg

Center." (App. 824-825). None of plaintiff's experts testified that they conducted any such

individual intense evaluations. Instead, the plaintiff's experts irresponsibly attempt to pass off

their guesses as professional opinions.

Although the DOJ asserts that there were no behavior plans for some individuals who

experience self-injurious behavior, the examples upon which the DOJ relies do not support

this conclusion. For example, at trial, DOJ claims that Denise V. "does not have a behavior

program for her severe self-injurious behavior." Plaintiff's own expert, Russo, admits that

Denise has a behavior plan for aggression. (App. 307). As stated by Dr. Hauser: "...self-

injurious behavior is generally considered to be aggression against one's self." (App. 712).

Dr. Reid states that he prefers one behavior program to address target behaviors. (App.

829). The plaintiff merely complains because there is not a behavior program that is entitled

"Self-Injurious Behavior (SIB) Plan." In another example, DOJ alleges that James S. does

not have a behavior program for self-injurious behavior. DOJ admits, however, that James

has a behavior program which "purports to also address his self-injurious behaviors." Russo

testified:

Q. Are you aware, Doctor, that the psychology staff
at Ebensburg Center agreed that his self-injurious
behavior and aggression were related, so they
addressed them under one program?

A. I was not aware of that fact.

Q. Do you feel that's inappropriate?

A. I feel that I didn't have sufficient data available to
me; there was not a clear paper trail to suggest
common motivation.
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(App. 326-327). Obviously, Russo needed more information to decide whether the SIB was

correctly addressed along with aggression.

Reid stated that the psychologists are involved in positive habilitation plans through

the interdisciplinary team process. (App. 782-783). He found there to be comprehensive

habilitation plans. (App. 813). Frank Seymour testified that every individual in the living

area that he supervised at Ebensburg Center who possessed aggressive or self-abusive

behaviors had an adequate behavior management plan. (App. 1247). Stratton feels

comfortable that facility-wide every challenging behavior, with the exception of those

identified as very low frequency behaviors, have a psychology training plan to address those

challenging behaviors. (App. 1298-1299).

Reid specifically testified that he did not see any evidence of deterioration in basic

self-care skills due to inadequate training or treatment. (App. 794). He also believes there is

a sufficient emphasis on positive skill development at Ebensburg. (App. 1316). Stratton

believes in most cases the activities are successful in trying to increase the individual

competence and to provide stimulation. (App. 1273). Stratton testified that in most cases

Ebensburg does an adequate job in teaching individuals daily living leisure and social skills.

(App. 1322-1323). Stratton testified that according to his observations, there are a number of

people that are physiologically incapable of being toilet trained and most do not have the

skills to completely dress themselves. Ebensburg has, however, afforded these individuals an

adequate opportunity to learn these skills. (App. 1275-1280). Reid verified that the

Ebensburg behavior programs did attend to developing adaptive behaviors. (App. 779).

DOJ's allegation that Ebensburg fails to revise adaptive and behavioral programs that

are ineffective is again without foundation. (Appellant's brief at 13). This argument is based

upon the false assumption that if injuries continue then the program must be ineffective.
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The DOJ again misrepresents the record by claiming there are "[m]any residents who

are subjected to chemical or mechanical restraints are not provided with programs that might

reduce the need for those restraints." (Appellant's brief at 13). The cited testimony does not

even mention mechanical restraints which were discontinued at Ebensburg. Furthermore,

Russo is not a psychiatrist or medical doctor and lacks the expertise to judge whether

medication is appropriate. Fahs merely relies upon survey deficiencies without having

conducted any personal evaluation of residents to determine the appropriateness of

medications. Stratton testified that anybody who is on a behavior modifying drug has a

training plan. (App. 1296).

In regard to training and behavior management services, the District Court found that

"[fjor each concern raised by the United States' experts, the Commonwealth responded with

credible expert testimony which demonstrated that professional judgment had, in fact, been

exercised...." 902 F. Supp. at 635.

Reid found that the degree to which Ebensburg was able to involve its clients in

meaningful activities is at least equivalent to what goes on in other institutional or community

settings. (App. 781). Ebensburg is even better than a typical school classroom in keeping its

clients involved in purposeful activities. (App. 804-805). The environment at Ebensburg

meets or exceeds accepted professional standards. (App. 782). Reid has stated that in regard

to meaningful activity and programming that "what Ebensburg is doing is at least as good —

actually, it's a little bit better than what most agencies are doing serving this population" and

that "Ebensburg is doing a relatively good job." (App. 772).

Reid has compiled data from many state facilities for the purpose of comparison.

Only six (6) of sixty (60) living units in his data were not certified by HCFA. (App. 1853).

He described: "We were trying to establish the norms that go from the very worst to the
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very best." (App. 796-797). Additionally, Reid found that Ebensburg met accepted

professional standards even if only compared to the better HCFA-certified facilities. (App.

834). DOJ deceptively alleges that Reid found that residents were engaged in purposeful,

age-appropriate activities only 48.4% of the time. (Appellant's brief at 12). The DOJ

knows, but conveniently ignores, that the statistical sampling conducted by Reid is to

establish a number for comparison to other settings. The number obtained by Reid has no

significance in a vacuum without comparison to other environments. In comparison to

schools, community programs, and other institutions, the number obtained by Reid shows an

above average level of active treatment at Ebensburg.

The DOJ complains that Ebensburg is not providing five (5) hours of active treatment

to every individual as suggested by state policy. (Appellant's brief at 11). Their own expert,

Amado, however, admits that for some residents five hours "would be too demanding."

(App. 467).

Reid found the review, approval, and monitoring process pertaining to treatment plans

was excellent. (App. 791). He found psychological services to evidence the exercise of

professional judgment and to meet accepted professional standards. (App. 794). He did not

observe any deterioration in basic self-care skills due to any inadequate training or treatment.

(App. 794). He also found that Ebensburg did a highly commendable job of not using

restraint and that the use of restraint was well below that in other settings serving similar

populations. (App. 794-795). He further noted that professional judgment was exercised

regarding individual's safety. (App. 795).

DOJ claims that staff waited one and a half hours to report a resident hitting and

kicking James W. to the nurse, only after James started complaining of a chest pain, and the

nurse did not notify the doctor until more than an hour later. Apparently, staff were not
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initially aware of any injury to James because James was proclaiming that he had won the

fight. (App. 954). The fact that a nurse took about an hour to report it to a physician does

not show a lack of professional judgment. Furthermore, this is at best an isolated incident of

a delay in reporting an injury. DOJ claims that this was not an isolated incident for James.

In November 1991, James was found fighting with another client, and he was seen at the

dental clinic the following day, but an Ebensburg physician did not examine him until two (2)

days later, at which time he was found to have a fractured jaw. Once again, there is

absolutely no evidence that Ebensburg staff were aware or should have been aware of James'

fractured jaw. There is no testimony that James ever communicated any pain or that the

broken jaw was in any way observable.

DOJ bases its entire argument on "nursing care delays" on eleven (11) incidents from

1991 to 1993 prepared by McGowan. (App. 1177-1178).6 The few cases of alleged delay,

at best, out of hundreds of incidents over the relevant time period, establish a few isolated

incidents. Furthermore, we are again not provided with any analysis of the situations to

demonstrate that the "delay" was unreasonable. If staff did not initially know that a resident

was injured, there was no reason to initially report to the nurse. Furthermore, some of the

examples of "delay" do not show any injury at all (Ken S. slapped in the face, Denise V.

banged head, Joyce Y. fell and hit head) or only a relatively minor injury (Robert W. had

"discolored eye," Winfield M. had red area around eye, Douglas W. had ecchymosis on

6 Judge Smith credited the testimony of Marcia Stiles, a registered nurse supervisor at
Ebensburg, who stated that nursing care was adequate. 902 F.Supp. at 629. In contrast, he
questioned the testimony of DOJ's expert and stated: "In contrast [to Stiles], Ms. McGowan
could find nothing at the Center that was adequate. I am skeptical of such a blanket
condemnation." 902 F.Supp. at 565.
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forehead). Absolutely no testimony established that any of these individuals were harmed by

the delay in that they suffered a more severe injury.

The DOJ relies upon the testimony of Damien Tackett, an individual who was only

briefly employed at Ebensburg, who never reported the alleged abuse he witnessed to his

supervisor, who only filed a report after a supervisor indirectly heard of the alleged abuse

and invited Tackett to file a report, and who refused to cooperate in the investigation by

Ebensburg of the alleged abuse. (App. 350-356). The District Court acknowledged that "the

reliability of the evidence [involving Tackett] is suspect in light of the fact that the employee

would not repeat the allegation at the request of the Center...." 902 F.Supp. at 590. The

reliance upon the testimony of Robin Hebenthal that she witnessed abuse is also questionable.

She worked only a few days at Ebensburg and was upset that she was not offered a

permanent position. (App. 445-446). She also confirmed that the abuse she allegedly

witnessed consisted of isolated incidents and that there are only a "few bad apples" at the

facility. (App. 457-461). Out of hundreds, and perhaps thousands, of present and past

employees at Ebensburg, the DOJ relies upon the testimony of only two (2) short-term

temporary employees that there was abuse of residents. At best, these incidents of abuse are

isolated occurrences. At worst, we have individuals of questionable reliability alleging abuse.

DOJ outrageously alleges that "Hebenthal and Tackett experienced intimidation after

reporting the abuse" and irresponsibly imply that the "intimidation" was by Ebensburg.

(Appellant's brief at 9). This so-called intimidation was for Tackett as follows:

1. He discussed the matter with another aide and "basically, what [he] was told
was keep [his] mouth shut." "Her exact words were, 'Damien, if I were you,
I wouldn't say anything. This is just friendly advice, this is the kind of thing
that closes down centers.'" (App. 342) (emphasis added).

2. Another aide told him she did not know what to do but then that aide reported
the information to the supervisor. (App. 342).
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3. The supervisor wanted to see him and discussed the situation with him. The
supervisor told him, if necessary, he would have a supervisor to observe
twenty-four (24) hours a day. (App. 342).

4. After his name was placed on the witness list, he claims he received "phone
calls and hanging up, and, 'Damien, we know where you are.'" (App. 358).
There was absolutely no verified connection of these calls to Ebensburg.

Tackett admits that he was actually encouraged by the supervisor to file a report of the

"abuse" and that no one discouraged him. (App. 356). As to the so-called "intimidation" of

Hebenthal there was the following:

1. When she went to identify the client for the investigation, she claims: "I had
every single staff member standing there at the door, waiting to lynch me."
(App. 449). There is absolutely no evidence of any verbal or physical
confrontation with other staff.

2. She claims that someone, who she never identifies, followed her home. She
claims she went to the State Police and "they got off [her] back." (App. 449).
There is no evidence of record that anyone from Ebensburg, especially not any
person in an official capacity, followed her home.

Hebenthal admits that there were no obstructions or difficulties placed in her way to file a

complaint of abuse. (App. 460). Clearly, the allegation of "intimidation" or of a

"conspiracy of silence" is a gross exaggeration based upon the paranoid reaction of these

individual witnesses.

The DOJ falsely represents that the "court did not consider, however, whether staff

adequately identified and intervened in incipient instances of harmful behaviors, nor did it

consider the claim that staff had abused residents." (Appellant's brief at 18-19). The Court

clearly addressed these claims generally and, in the few instances where specific examples

were given, the Court addressed the issues specifically. 902 F.Supp. at 631-649.

Although the DOJ attempts to rely on Medical Assistance (MA) surveys to support

their claim that Ebensburg is deficient, they ignore statements in the surveys such as: "The

deficiencies during this survey do not individually or collectively jeopardize client health and
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safety or seriously impair the facility's ability to render care." (App. 937). DOJ relies upon

deficiencies that have been cited in MA and Inspection of Care (IOC) surveys. Even DOJ's

expert, Russo, acknowledges that the May Institute where he works has been cited for

deficiencies in behavioral programs. (App. 329-330). As discussed by Reid, he has never

seen a survey, except once in twenty (20) years, where nothing was cited as a deficiency.

(App. 809). Reid understands that if a facility is truly not providing something important the

surveyors will pursue decertification. (App. 810). If deficiencies in any survey had been

systemic or if such deficiencies had threatened the safety of clients, then action would have

been taken to revoke Ebensburg's license. (App. 1110-1112).

The District Court noted that the deficiencies found in MA and IOC surveys have

been corrected. The District Court stated that the "record does not contain any evidence of

any plans of correction which have not been approved or implemented." 902 F.Supp. at 588.

Kastner found that Goldschmidt was "doing an average job or an above average job."

(App. 534). He found psychiatric care at the facility to be above average. (App. 533). He

does not believe that psychiatric services fall below accepted professional standards. (App.

558; App. 571). The pattern of care at Ebensburg is superior to the standard care received

in a typical ICF-MR. (App. 574). Hauser felt there was adequate psychiatric care rendered

at Ebensburg. (App. 630). He found that psychiatry staff exercised professional judgment

and psychiatry services were within the range of accepted professional standards. (App. 631,

668). Kastner found that "physicians at Ebensburg are doing an appropriate job in managing

the care of clients." (App. 539). Lubetsky found that Pauline Goldschmidt, M.D.,

Ebensburg Center's psychiatrist exercised professional judgment. (App. 583-584). He also

found that psychiatric services met accepted professional standards. (App. 584, 595-596).
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DOJ claims that Ebensburg was aware of deficiencies because of two (2) form letters

that were sent by the United States Department of Justice. (Appellant's brief at Addendum B

and Addendum C). The plaintiff should be embarrassed to rely on such vague and general

letters that obviously did not serve as any guidance to Ebensburg to make improvements.

SUMMARY OF ARGUMENT

I. DOJ has failed to comply with the requirements of CRIPA in that it has not
demonstrated egregious and flagrant conditions, grievous harm, and a pattern
or practice of constitutional deprivation. It has also failed to provide a
reasonable time period to make corrections of alleged problems by not
providing statutorily-required information to the Commonwealth. As a result,
DOJ lacked standing to institute this action and failed to meet its burden of
proof at trial.

II. The evidence of record overwhelmingly supports a finding that professional
judgment was exercised at Ebensburg. The DOJ failed to demonstrate that
care or treatment at Ebensburg substantially departed from accepted
professional standards. The residents at Ebensburg, contrary to the testimony
of DOJ's experts, are not entitled to optimal care. DOJ's argument that there
is a right to enhanced ability to function is based upon a tortured reading of the
relevant case law and upon a distortion of relevant facts. The criticism by
DOJ that the District Court did not consider certain issues is unfounded where
DOJ never produced evidence to support those issues. The DOJ without any
legal authority incorrectly implies a right to specialized physicians when
treating general physicians are qualified to provide medical services.

III. The District Court correctly required DOJ to demonstrate that any alleged
lapses of care were the result of the Commonwealth's "policy or custom" or
were more than a few isolated incidents. Under the standards of §1983,
"policy or custom" must be established when, as here, individuals are sued in
their official capacities. Furthermore, the "policy or custom" is consistent with
the requirement in CRIPA that DOJ show a "pattern or practice." Also, case
law that does not allow a constitutional deprivation to be based upon isolated
incidents supports a "policy or custom" requirement.

ARGUMENT

Counter-statement of Standard of Review

As noted by the District Court, "the instant CRIPA action was tried...over the course

of 20 days, [e]xtensive testimony by lay and expert witnesses was presented, hundreds of
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exhibits were received into evidence, and [the District Court] conducted a detailed view of

the facility in the presence of counsel." 902 F.Supp. at 577. Accordingly, the District Court

stated that "resolution of this matter is fact intensive...." 902 F.Supp. at 578 n. l .

On review, this Court will "breakdown the issues into their legal and factual

components" and engage in plenary review of the legal components and deferential review of

the factual components. Lansford-Coaldale Water Authority v. Tonolli Corp.. 4 F.3d 1209,

1214 (3d Cir. 1993) (citations omitted). This Court reviews factual findings for clear error

and is "bound to defer to the District Court's fact finding if evidence supports those

findings." Ragan v. Tri-Countv Excavating. Inc.. 62 F.3d 501, 507 (3d Cir. 1995). Under

the clearly erroneous standard, a finding of fact may be reversed on appeal only "if it is

completely devoid of a credible evidentiary basis or bears no rational relationship to the

supporting data." Id. (citations omitted). When findings are based on determinations

regarding the credibility of witnesses, Rule 52(a) demands even greater deference to the trial

court's findings. Id. (citations omitted). Therefore, an appellate court may not substitute its

findings for that of the District Court or retry the issues of fact de novo, but is limited to

making an assessment of whether there is enough evidence on record to support such

findings. Id- (citations omitted). The Supreme Court has stated that a clear error of fact

should not be found unless a review of the record leaves the appellate court with the "definite

and firm conviction that a mistake has been committed." Anderson v. Bessemmer City. 470

U.S. 564, 573 (1985).

I. THE DECISION OF THE DISTRICT COURT IS FURTHER
SUPPORTED BY DOJ'S FAILURE TO COMPLY WITH
APPLICABLE STANDARDS DICTATED BY CRIPA.
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DOJ has failed to comply with the requirements of CRIPA. This failure to follow the

statutory prescriptions means that the DOJ never established standing to bring this alleged

cause of action and that DOJ failed to meet its burden of proof at trial.7

CRIPA states:

Whenever the Attorney General has reasonable cause to believe
that any State...is subjecting persons residing in...an
institution...to egregious and flagrant conditions which deprive
such persons of rights...secured or protected by the
Constitution...causing such persons to suffer grievous harm, and
that such deprivation is pursuant to a pattern or practice..., the
Attorney General may institute a civil action....

42 U.S.C. §1997a(a) (emphasis added). The Attorney General must also certify to the court

that he has notified the state in writing of the "alleged conditions which deprive rights," "the

supporting facts giving rise to the alleged conditions," and "the minimum measures which he

believes may remedy the alleged conditions." 42 U.S.C. §1997b(a). The Attorney General

must be "satisfied that the appropriate officials have had a reasonable time to take appropriate

action to correct such conditions." 42 U.S.C. § 1997b.

DOJ has never demonstrated these essential elements. In particular, DOJ did not

provide any writing that clearly described any alleged conditions other than in broad,

conclusory terms in a boilerplate letter. (See Appellant's brief at Addendum B and

Addendum C). Also, the letters do not supply the supporting facts that would allow a state to

verify any alleged problems. Additionally, the letters do not offer any statement of the

minimum measures needed to remedy any problems. As a result, since the Commonwealth

7 The District Court found that "the statute simply confers standing upon the Attorney
General to initiate a lawsuit." 902 F.Supp. at 578.
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never received this necessary information, there was never any reasonable time to take

appropriate action.8

Furthermore, as evidenced by the Statement of the Case, the DOJ never established at

trial that there were egregious and flagrant conditions, grievous harm, or a pattern or

practice. In fact, DOJ completely ignored these statutory requirements at trial.

The legislative history supports a finding that DOJ must meet the requirements of

CRIPA.

This section [1997a] grants authority to the Attorney General to
initiate actions in Federal courts for such equitable relief as may
be appropriate when he has reasonable cause to believe that a
State or political subdivision of a State or person acting on
behalf of a State or political subdivision is subjecting persons
residing in or confined to any institution to egregious or flagrant
conditions which deprive them of rights protected by the
Constitution or laws of the United States. In order for the
Attorney General to initiate a suit under this section he must
have reasonable cause to believe that the deprivation of rights is
part of a "pattern or practice" of denial rather than an isolated or
accidental incident.

The adoption by the conference committee of the language
"egregious or flagrant" establishes a standard for the Department
of Justice's involvement that reflects Congressional sensitivity to
the fact that a high degree of care must be taken when one level
of sovereign government sues another in our Federal system.
This is a higher standard than that required of plaintiffs other
than the United States. This is not intended to expand or restrict
the existing rights of plaintiffs other than the United States.
This standard applies to the United States only in actions brought
under this Act. Congress recognizes that this Act does not
require that private litigants meet the "egregious or flagrant
standard" in any action which they may have the power to bring.

8 Amazingly, DOJ brought to the Commonwealth's attention for the first time at trial, many
months after the alleged discovery, alleged life-threatening conditions. Certainly, there was
no reasonable time for the Commonwealth to review and remedy such alleged problems.
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U. S. Code Congressional and Administrative News, Vol. 3, 96th Congress, Second Session,

1980, H. Conf. Rep. No. 96-897, p. 835. The legislative history demonstrates that DOJ is

obligated to comply with a standard that is more burdensome than that applied to other

plaintiffs.

In an effort to escape accountability, DOJ will argue that CRIPA is merely a

"standing" statute. The statute itself does not state that it merely established "standing," that

the states may not challenge the certification of the Attorney General, or that all of its

requirements are discarded when a case proceeds to trial.

II. THE DISTRICT COURT DID NOT ERR IN DENYING
RELIEF BECAUSE DOJ FAILED TO DEMONSTRATE
THAT CARE AND SERVICES AT EBENSBURG
SUBSTANTIALLY DEPARTED FROM ACCEPTED
PROFESSIONAL STANDARDS AND BECAUSE THE
RESIDENTS DO NOT POSSESS ANY CONSTITUTIONAL
RIGHT TO AN "ENHANCED ABILITY TO FUNCTION."

The evidence of record supports the finding by the trial judge that professional

judgment was exercised in the care and treatment of Ebensburg residents.9

9 The Courts are split: on whether voluntary residents in state funded or operated institutions
for the mentally disabled have a substantive due process right to services provided by the
institution. Several Courts have found that voluntary residents have no substantive due
process rights. Fialkowski v. Greenwich Home. 921 F.2d 459, 461 (3d Cir. 1990);
Monahan v. Dorchester Counseling Center. 961 F.2d 987 (1st Cir. 1992); Higgs v. Latham.
946 F.2d 895 (6th Cir. 1991); (text in Westlaw -- though not published in the Federal
Reporter, an opinion considered binding in the Sixth Circuit, Martin v. Voinovich. 840
F.Supp. 1175, 1207 n.26 (S.D. Ohio 1993)); Ridlen v. Four County Counseling Center. 809
F.Supp. 1343 (N.D. Ind. 1992); Jordan v. Tennessee. 738 F.Supp. 258 (M.D. Tenn. 1990).

Some Courts have found that voluntary residents have substantive due process rights.
Wilson v. Formigoni. 832 F.Supp. 1152 (N.D. 111. 1993); United States v. Pennsylvania. 832
F.Supp. 122 (E.D. Pa. 1993); Halderman v. Pennhurst State School and Hospital. 784
F.Supp. 215 (E.D. Pa. 1992) afCi 977 F.2d 568 (3d Cir. 1992) (because the affirmance was
without a published opinion, only the District Court's result (denying defendants' 60(b)
motion), and not its reasoning was affirmed).

In more recent cases, the Courts examine not merely how the individual got into State
custody, but to what extent the State exercises control and dominion over the individual. See

(continued...)

32



As stated in Youngherg v. Romeo. 457 U.S. 307 (1982):

[A] decision if made by a professional, is presumptively valid;
liability may be imposed only when the decision by the
professional is such a substantial departure from accepted
professional judgment, practice, or standards as to demonstrate
that the person responsible actually did not base the decision on
such a judgment.

457 U.S. at 323. Shaw v. Strackhouse. 920 F.2d 1135, 1143 (3d Cir. 1990), has held that

negligence is not a violation of constitutional rights. In ShawT the Court explains:

Professional judgment is a relatively deferential standard. It
requires only that a state actor exercise professional judgment in
choosing the appropriate course of action. Negligence,
however, imposes on a state official the burden of choosing,
from among alternatives, a course of action consistent with the
exercise of "due care." That means, as we see it, rejecting
negligent alternatives that might nonetheless satisfy the demands
of professional judgment...[Professional judgment appears to us
to be a substantially less onerous standard than negligence from
the viewpoint of the public action. Indeed, in our view,
professional judgment more closely approximates — although, as
we have discussed, remains somewhat less deferential than — a
recklessness or gross negligence standard.

920F.2dat 1146.

9(... continued)
Walton v. Alexander. 44 F.3d 1297 (5th Cir. 1995), and Spivey v. Elliott. 29 F.3d 1522
(11th Cir. 1994). In both the Walton and the Spivey cases, the plaintiffs were enrolled in
state-run schools for the hearing impaired and plaintiffs were sexually assaulted by
classmates. The Walton Court concluded that since no special relationship existed between
the State and the plaintiff, the State owed no constitutional duty of protection from harm.
Walton at 1299. The Court stated "a special relationship only arises when a person is
involuntarily confined or otherwise restrained against his will pursuant to a governmental
order or by the affirmative exercise of state power...[t]his relationship does not arise solely
because the state exercises custodial control over an individual such as is the case when a
person voluntarily resides in a state facility." Walton at 1299. The Spivey Court, however,
a virtually identical case to Walton, decided that a special relationship did exist between the
State and the plaintiff, but concluded that the State was nonetheless entitled to qualified
immunity. Spivey at 1526-1527.

If this Court should find that voluntary residents such as those at Ebensburg do not have
substantive due process rights, then the ruling of the District Court in favor of the
Commonwealth should be upheld for this additional reason.
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A state has considerable discretion in determining the nature and scope of its

responsibilities. Youngberg. 457 U.S. at 317. "The constitution only requires that the court

determine whether professional judgment in fact was exercised. The court may not specify

which of several professionally accepted choices should have been made." Scothorn v.

Kansas, 772 F.Supp. 556, 561 (D. Kan. 1991). The Court should not "weigh the decisions

of treating professionals against the testimony of the [plaintiff's] professionals to decide which

of several acceptable standards should apply. Thomas S. v. Flaherty. 902 F.2d 250, 252 (4th

Cir. 1990). If the plaintiff only proves a difference of professional opinion as to which

practices are appropriate and which are not, this does not establish a constitutional

deprivation. Doe v. Gaughan. 617 F.Supp. 1477, 1487 (D. Mass. 1985). The professional

judgment standard is met even where experts disagree with care or treatment decisions that

were actually made or where they think another course of conduct would have been better.

Society for Good Will to Retarded Children v. Cuomo. 737 F.2d 1239, 1248 (2nd Cir.

1984).

Even where medical problems have been treated improperly, the Court should not

base its decision concerning professional judgment on "isolated instances of improper

treatment." Society for Good Will. 737 F.2d at 1245. "Isolated incidents of inadequate care,

or even of malpractice, do not demonstrate a constitutional violation." 727 F.2d at 1245.

The Constitution does not guarantee a mentally retarded person the right to live in the

community or the right to the least restrictive environment. P.C. v. McLaughlin. 913 F.2d

1033, 1042 (2nd Cir. 1990); Society for Good Will. 737 F.2d at 1249; Baldridge v. Clinton.

139 F.R.D. 119, 127 (E.D. Ark. 1991). "A patient does not have a constitutional right to an

ideal environment or an ideal treatment plan, or even a guarantee that the patient will be

cured." Cameron v. Tomes. 783 F.Supp. 1511, 1515 (D. Mass. 1992). A court may not

34



order a state to provide all things that are considered "optimally desirable" in a facility.

David v. Hubhard. 506 F.Supp. 915, 922-923 (N.D. Ohio 1980).

"The requirement that professional judgment be exercised is not an invitation to a

court reviewing it to ascertain whether in fact the best course of action was taken." P.C..

913 F.2d at 1043. " [Professional judgment has nothing to do with what course of action

would make patients safer, happier and more productive." Society for Good Will. 737 F.2d

at 1248. The issue is "not whether the optimal course of treatment as determined by some

experts is being followed." 737 F.2d at 1248. As stated in Doe, where there was an issue

of understaffing and overcrowding: "The constitution does not require a state to provide an

ideal environment for each person in its mental institution. Rather it must provide an

environment in which professional judgment may be exercised." 617 F.Supp. at 1488. In

affirming Doe, the Second Circuit wrote:

In the present case, the district court found that while
overcrowding and the lack of staffing in some of the
professional positions was making treatment more difficult,
nevertheless the professional staff was still able to exercise its
professional judgment and provide adequate treatment to [its]
patients.

808 F.2d 871, 885 (1st Cir. 1986).

There is some question as to what treatment must be provided to the mentally retarded

at a state facility. Youngberg only held that a state must provide "such training as an

appropriate professional would consider reasonable to ensure...safety and to facilitate [the]

ability to function free from bodily restraints." 457 U.S. at 324. If a professional makes a

decision there is a presumption of correctness which "is necessary to enable institutions of

this type — often, unfortunately, overcrowded and understaffed ~ to continue to function."

457 U.S. at 324. Some courts, relying on the concurring opinion of Justice Blackmun in
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Youngberg. have expanded the right to treatment to include a due process right to "training

sufficient to prevent basic self-care skills from deteriorating." Society for Good Will to

Retarded Children v. Cuomo. 737 F.2d 1239, 1250 (2d Cir. 1984). See also. Armstead v.

Eingl££, 629 F.Supp. 273, 276 (M.D. Fla. 1986). The Court clarified its position by stating:

Our holding, however, does not include a right to such training
as will improve a resident's basic self-care skills beyond those
with which he or she entered [the facility] and does not
encompass skills that are not basic to self care.... Where the
staff does not provide treatment designed to improve a mentally
retarded individual's condition, it deprives the individual of
nothing guaranteed by the Constitution; it simply fails to grant a
benefit of optimal treatment that it is under no constitutional
obligation to grant.

Society for Good Will. 737 F.2d at 1250. Sss. also. Griffith v. Ledbetter. 711 F.Supp. 1108,

1111-1112 (N.D. Ga. 1989). The cases are clear that treatment need not provide "qualitative

betterment" of a mentally retarded person's life. Feagley v. Waddill. 868 F.2d 1437, 1440

(5th Cir. 1989). See also. Geiseking v. Schafer. 672 F.Supp. 1249, 1266 (W.D. Mo. 1987).

As the Statement of the Case reveals, there is little or no evidence in the record to

establish a substantial departure from accepted professional standards. There was most

certainly not any evidence that established a situation that approached recklessness or gross

negligence. In fact, all of the Commonwealth's experts, who in most cases were apparently

found more credible by the trial judge, testified that they not only saw an exercise of

professional judgment but that they also found that Ebensburg met accepted professional

standards. The Commonwealth did not merely defend at the lower standard of professional

judgment but presented credible and compelling evidence that Ebensburg achieved the higher

standard of creating an environment that complied with accepted professional standards.

DOJ, at best, in a few instances has only shown a difference of professional opinion.

In most other cases, where DOJ merely cites to the fact that residents experience injuries or
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medical problems, DOJ's professionals do not even provide a reasoned professional opinion

as to what alternative course should have been taken. Instead, the DOJ experts not only

inappropriately invite the Court to ascertain what is the best course of action but they

absurdly ask the Court to supply a remedy of its own creation. The record is almost totally

devoid of any evidence describing what relief is appropriate. Even if the District Court had

been willing to ignore the relevant case law and incorrectly attempted to substitute its

judgment for that of the treating professionals, the trial judge would have had inadequate

guidance in the record as to what relief should be fashioned.10 The law is clear that the

Court should not accept DOJ's invitation to replace the professional judgment of the treating

professionals with a course of treatment chosen by the Court itself.

In reality, by arguing that Ebensburg must comply with the personal subjective

opinions of their experts, DOJ is advocating an ideal environment or an ideal treatment plan.

This Court should reject the effort to impose upon the Commonwealth all things that are

optimally desireable.

As pointed out in the Statement of the Case, there are several allegations by DOJ that

establish only isolated incidents. There is no evidence to demonstrate that these isolated

incidents are representative of care and treatment at Ebensburg and, therefore, the Court

should not base any decision concerning professional judgment on this evidence.

The record is filled with evidence to demonstrate that an overall system is in place at

Ebensburg to provide training to reasonably ensure the safety of residents and to facilitate the

10 Nearing the completion of the case, having placed virtually no evidence on record as to a
remedy, DOJ suddenly sought to admit into evidence a resolution by the Pennsylvania
Association for Retarded Citizens that stated all institutions for the mentally retarded should
be closed by the year 2000. (App. 1857-1859, 1960-1865). Apparently, the relief sought by
DOJ was the closure of Ebensburg even though there was no statutory or other legal
authority for it to pursue such a political agenda.
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ability to function free from bodily restraints. There is absolutely no evidence of record that

shows there is any deterioration of self-care skills related to insufficient training. In fact,

DOJ's experts never testified that they evaluated training but instead merely argue that

training must be inadequate if injuries and restraints continue to occur.

In attempting to expand the rights of institutionalized individuals to include habilitation

that enhances the ability to function, the DOJ makes several arguments which are

unsupported both factually and legally. The Court should reject these arguments.

The DOJ refers to the "interest in leaving the state's custody once the

institutionalization has served its purpose." (Appellant's brief at 25). The argument, and

supporting cases cited, refer to individuals who are involuntarily committed. Most residents

at Ebensburg are not involuntarily committed but rather have such severe medical disabilities

or other problems as to make their continuing institutionalization likely. They are, however,

free to leave the facility and could be removed by a family member or guardian. DOJ's

reference to a "jailhouse" is totally inappropriate to the Ebensburg situation. Furthermore,

the opinion principally relied upon by DOJ, is a concurring opinion11 that merely recognizes

the "non-deterioration" principle that institutionalized persons may have a right to training to

prevent deterioration of basic self-care skills. Clark v. Cohen. 794 F.2d 79, 95-98 (3d Cir.)

11 Many of DOJ's arguments rely upon concurring opinions. This Court has noted, however,
the "awkwardness in attributing precedential value to an opinion of one Supreme Court
justice to which no other justice adhered...." Planned Parenthood v. Casey. 947 F.2d 682,
694 (3d Cir. 1991) (citation omitted). Additionally, it is well settled that a concurring
opinion, while merely persuasive, is not binding and does not constitute authority under the
doctrine of stare decisis, or have any precedential value. 21 C.J.S. § 141(a); 20 Am.Jur.2d
§ 159; see also Bronson v. Bd. of Ed., etc.. 510 F.Supp. 1251, 1265 (S.D. Ohio 1980)
("concurring opinions have no legal effect, and thus, are in no way binding on any court.");
In re: Bernard N. Gibson. 157 B.R. 366, 372 n.4 (S.D. Ohio 1993) ("a concurring opinion is
a view personal to the concurring judge and not the opinion of the court [and,
therefore,]...not dispositive of the issue.")
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(Becker, J., concurring), cert, denied. 479 U.S. 962 (1986). The Clark decision, along with

the concurring opinion, does not recognize any broad right to enhancement of ability to

function.

The DOJ incorrectly states that the District Court held "that residents have no right to

training aimed at improving their conditions." (Appellant's brief at 28) (emphasis added).

The District Court did not speak to "aiming" for improvement. Obviously, the habilitation

programs at Ebensburg are "aimed" at improvement and are not written to stop in their

implementation upon reaching only a level of maintenance. Judge Smith actually states that

"the Center is under no constitutional duty to provide services that enhance the residents'

level of functioning." 902 F.Supp. at 632. The District Court did not recognize a right to

improvement other than in limited areas such as there is "the loss of a recognized liberty

interest (e.g. minimally adequate or reasonable training to ensure safety and freedom from

undue restraint, as recognized in YoungbergV 902 F.Supp. 618. Clearly, contrary to the

claim of DOJ, the District Court did not ignore the requirements of Youngberg. 902 F.Supp.

at 581-582.

DOJ erroneously claims that Youngberg "recognized that the state has a duty to seek

improvements in residents' condition." (Appellant's brief at 28). There is absolutely no such

general statement of a right to improvement in Youngberg.

The DOJ again relies on a concurring opinion that "professional judgment of a

physician acting with the power of state authority requires more than comparable professional

decisions." Rennie v. Klein. 720 F.2d 266, 272 (3d Cir. 1983) (Adams, J., concurring).

The Third Circuit and the Supreme Court have not recognized such a standard. Furthermore,

there is no evidence of record to support a finding that Ebensburg did not meet a modified

professional judgment standard. In fact, the record supports a finding that Ebensburg met
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accepted professional standards which is a higher standard than any interpretation of

professional judgment.

DOJ mistakenly claims that the District Court incorrectly relied upon DeShaney v.

Winnehago County Department of Social Services. 489 U.S. 189 (1989). The DOJ falsely

implies that the trial court ignored the Youngherg standards in relying on DeShaney.

(Appellant's brief at 30). To the contrary, Judge Smith immediately follows his citation to

DeShaney with a reference to Youngberg. 902 F.Supp. at 617-618.

The DOJ grossly misrepresents that the District Court "held that the state has w. duty

to seek to improve residents' conditions — even where doing so would serve the interests in

safety or freedom from restraint." (Appellant's brief at 32). There is no such ruling by the

District Court. Rather, this is the tortured reading of the decision by DOJ because DOJ

never established that certain training or treatment was related to safety or freedom from

restraint. For example, there was no need for Judge Smith to address safety or freedom from

restraint where DOJ alleged a right to non-mainstream physical therapy techniques that were

contraindicated for this population. There was no issue established by DOJ concerning safety

or freedom from restraint.

DOJ alleges that the concurring opinion in Clark endorsed a modified non-

deterioration rule thai: "would oblige the state to seek to improve residents' conditions at least

as much as they would have improved outside the institution." (Appellant's brief at 32, n.

22). DOJ cites this language out of context to overly exaggerate to breadth of this statement.

The concurring opinion only recognizes such a right to improvement as follows: "Consider a

patient who is committed at an early age, who remains in confinement for a significant period

of time, but whose self-care skills might have improved even if she had never been

committed." 794 F.2d at 96. Judge Becker was not referring to an older population as exists
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at Ebensburg. Furthermore, DOJ has failed completely to tie any need for training to the

early developmental years of Ebensburg residents.

The DOJ ironically criticizes the District Court for "focus[ing] exclusively on the

number of injuries at the Center" in addressing residents' interest in physical safety.

(Appellant's brief at 36-37). This focus was dictated by DOJ's sole reliance on injury

numbers to support its claim that there was inadequate safety. The District Court's

statements were meant to demonstrate how DOJ had failed to meet its burden of proof.

Now, the DOJ seeks to twist around their own failure of proof to support an argument that

the District Court should have addressed something more. The trial court cannot address

evidence that has never been placed before it. DOJ's entire argument, including alleged

inadequate direct care staffing, is based upon a claim that many injuries are occurring so

there must be something wrong. The trial court soundly rejected such a false assumption

where there was no underlying analysis of the situations to determine if there was a

substantial departure from accepted professional standards.

Similarly, DOJ unfairly alleges that the District Court erred when it concluded that

nurses responded in a timely manner when again DOJ dismally failed in its burden of proof.

(Appellant's brief at 41). The trial court correctly held that the nurses responded promptly

when injuries were brought to their attention and DOJ knows it cannot dispute this finding.

Now, even though not argued below, the DOJ claims that direct care staff demonstrated

deliberate indifference in their delay in notifying the nurses. The record, however, once

again, is devoid of any underlying analysis of the alleged situations resulting in delay. In an

overly simplistic fashion, DOJ again merely argues that if a delay occurred it must mean that

something was amiss. There is no evidence as to when staff actually were aware of the

injury or were aware that the injury was severe enough to seek the aid of a nurse.
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Furthermore, the record shows only isolated incidents that did not result in harm to the

residents. DOJ should not visit its own inadequacies in presenting evidence upon the District

Court in the form of criticism of the trial judge's ruling.

As pointed out in the Statement of the Case, the allegations by DOJ regarding abuse

and a "conspiracy of silence" have so little foundation that the District Court was correct in

finding generally that there was adequate protection of physical safety. (Appellant's brief at

42). There is no specific need to address every exaggerated, and possibly unreliable, isolated

incident of abuse to render an adequate opinion.

The misrepresentation as to the District Court's opinion continues where the DOJ

claims that the trial court "improperly held that a state's duty to provide medical care is

limited by the qualifications of the staff it hires." (Appellant's brief at 43). Once again,

DOJ is forced to make such a convoluted argument because it failed to show that treating

physicians did not exercise professional judgment in treating seizures. (See Statement of the

Case). The trial court did not hold, as DOJ implies, that staff can exercise professional

judgment without being qualified in their areas of expertise. The treating physicians at

Ebensburg were qualified to treat seizures and there is no evidence disputing that they were

qualified physicians. In actuality, it is DOJ that now impliedly argues that states must hire

only neurologists to treat seizures. DOJ again is attempting to impose, through the back door

this time, a standard of optimal treatment. No court has recognized a constitutional right to

specialized physicians, especially where, as here, the treating physicians had access to a

specialist.

DOJ's argument that since Ebensburg is not licensed to provide intravenous therapy

then injunctive relief may still be warranted is in contradiction of the evidence. (Appellant's

brief at 46, n. 26). DOJ conveniently ignores that there are many settings, including private
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homes, that do not have IV capability. Also, all the experts, including Alvarez,

acknowledged that it is acceptable to rely upon ambulance service and outside hospitals for

IV administration.

III. THE DISTRICT COURT DID NOT ERR IN DENYING
INJUNCTIVE RELIEF BECAUSE DOJ FAILED TO
DEMONSTRATE THAT AN ALLEGED LAPSE IN CARE
WAS THE RESULT OF THE COMMONWEALTH'S
"POLICY OR CUSTOM" OR THAT THE ALLEGED LAPSE
IN CARE WAS MORE THAN A FEW ISOLATED
INCIDENTS.

In its brief, DOJ alleges that the District Court somehow erred by concluding that

injunctive relief was not appropriate with respect to the Center's management of the side

effects of the anti-convulsant medication known as Dilantin. See Appellant's brief at 46.

Specifically, the District Court, on this issue, concluded as follows:

Injunctive relief in this action, however, is not warranted
because the United States did not even attempt to establish that
this lapse in the Center's neurological care was the result of the
Commonwealth's "policy or custom" as implemented at the
Center. See Graham. 473 U.S. at 166...(in official-capacity
suit, entity's "policy or custom" must have played a part in the
violation of federal law). The United States' constitutional
challenge to neurological care in this "official-capacity" action,
therefore, fails as a matter of law.

902F.Supp. at 596.12

For the reasons which follow, the Appellant's arguments should be rejected, and this

Court should affirm the District Court.

12 The record shows that only a few individuals suffered a side effect to Dilantin. DOJ's
expert, Alvarez, did not conduct a physical examination of these individuals and did not
determine that any of them were receiving an excessive dose of Dilantin. Alvarez did not
opine that there was a substantial departure from accepted professional standards in Dilantin
administration and the monitoring of side effects. Once again, DOJ inappropriately alleges a
constitutional violation based solely upon the occurrence of an unfortunate event without any
supporting analysis by a professional as to whether it substantially departed from acceptable
standards.
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As the Supreme Court has noted, CRIPA is legislation pertaining to "a specific class

of §1983 actions." Felder v. Casey. 487 U.S. 131, 148 (1988). Significantly, §1983 did not

create any new rights, but was enacted by Congress "to give a remedy to parties deprived of

constitutional rights, privileges, and immunities by an official's abuse of his position."

Monroe v. Pape. 365 U.S. 167, 172 (1961) (emphasis added). See also. Parratt v. Taylor.

451 U.S. 527, 535 (1981) (Section 1983 provides "a 'civil remedy' for deprivations of

federally protected rights caused by persons acting under color of state law without any

express requirement of a particular state of mind."). Additionally, because CRIPA was

enacted to provide standing for the Attorney General to initiate civil rights actions on behalf

of institutionalized persons13, the "essential elements" that the Appellant must approve are the

same as in any civil rights action. See United States v. Pennsylvania. 863 F.Supp. 217, 220

("[T]he United States has no greater standard of proof than an individual plaintiff would bear

in a case alleging the same illegal conduct on the part of a state."). Here, the Appellant sued

the Commonwealth of Pennsylvania, and several individual defendants, "in their official

capacities," alleging that defendants' "acts and omissions... constitute patterns or practices of

resistance to the full enjoyment of rights, privileges or immunities secured or protected by the

Constitution of the United States, and deprived residents of Ebensburg of such rights,

privileges or immunities." Complaint, 1111, 21 (emphasis added).

As this Court has observed, the difference between suits filed against public officials

"in their governmental and personal capacities has tended at times to become muddled."

13 See Patsy v. Florida Bd. of Regents. 457 U.S. 496, 507-508 (1982) ("The Civil Rights of
Institutionalized Persons Act...was enacted primarily to ensure that the United States Attorney
General has 'legal standing to enforce existing constitutional Federal statutory rights of
institutionalized persons'" rquoting H.R.Conf.Rep. No. 96-897, 899 (1980) U.S. Code Cong.
& Admin. News 1980, p. 787, 833); United States v. Tennessee. 798 F.Supp. 483, 488
(W.D.Tenn. 1992) ("CRIPA is a standing statute.").
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Gregory v. Chehi. 843 F.2d 111, 120 (3rd Cir. 1988) (emphasis added). In Graham, the

Supreme Court emphasized the need to observe the distinction between personal-capacity suits

and official-capacity suits, explaining as follows:

Personal-capacity suits seek to impose personal liability upon a
government official for actions he takes under color of state law.
Official-capacity suits, in contrast, generally represent only
another way of pleading an action against an entity of which an
officer is an agent. As long as the government entity receives
notice and an opportunity to respond, an official-capacity suit
is, in all respects other than name, to be treated as a suit
against the entity.

On the merits, to establish personal liability in a §1983 action, it
is enough to show that the official, acting under color of state
law, caused the deprivation of a federal right. More is required
in an official-capacity action, however, for a governmental
entity is liable under §1983 only when the entity itself was a
'moving force' behind the deprivation; thus, in an official-
capacity suit, the entity's 'policy or custom' must have played a
part in the violation of federal law.

Kentucky v. Graham. 473 U.S. 159, 165-166 (1985) (internal quotation marks, citations, and

footnotes omitted and emphasis added); see also Monell v. New York City Dep't of Services.

436 U.S. 658, 690 (1978) ("[T]he touchstone of the §1983 action against a government body

is an allegation that official policy is responsible for a deprivation of rights protected by the

Constitution....").

Government entities, "therefore, can be sued directly under §1983 for monetary,

declaratory, or injunctive relief where, as here, the action that is alleged to be
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unconstitutional implements or executes a policy statement, ordinance, regulation, or decision

officially adopted and promulgated by that body's officers." Monell, 436 U.S. at 690.14

Thus, under well-settled, binding law, in order to be entitled to relief against

defendants, Appellant must prove (as the District Court found) that the Center's alleged

misconduct was the result of the Commonwealth's "policy or custom." Because the District

Court found that Appellant "did not even attempt" to prove a "policy or custom," the district

court held that Appellant was not entitled to any relief; the District Court did not err.

The Appellant argues that instead "of requiring proof of a 'policy or custom' to justify

equitable relief, the District Court should have applied the standards set forth in CRIPA

itself." See Appellant's brief at 49. In fact, the plain language of the statute on its face

confirms that requiring proof of a "policy or custom" is fully consistent with CRIPA. Under

CRIPA, an action may be instituted "[w]henever the Attorney General has reasonable cause

to believe" that a "pattern or practice" of a state government leading to "egregious or

14 Appellant, at footnote 28 of its brief, contends that the "policy or custom" rule articulated
by the Court in Monell does not apply in this case because the Appellant seeks only
prospective relief. See Appellant's brief at 49 n.28. Appellant's argument, however, is in
direct conflict with Monell. in which the Court, as noted, supia, did not distinguish among
cases based upon the type of relief sought and stated that government entities "can be sued
directly under §1983 for monetary, declaratory, or injunctive relief where, as here, the action
as alleged to be unconstitutional, implements or executes a policy.... " Id. In fact, the Ninth
Circuit case on which the Appellant relies, Chaloux v. Killeen. 886 F.2d 247, 250-251 (9th
Cir. 1989) has been recently called into question in Circuit Judge Fletcher's concurring
opinion in Los Angeles Police Protective League v. Gates. 995 F.2d 1469, 1477-1478 (9th
Circuit 1993) (Stating that the holding in Chaloux is "in conflict with Monell," observing that
Monell "does not distinguish among cases based on the type of relief sought; it simply holds
that a municipality may not be sued at all unless the challenged conduct represents the official
policy or custom," and requesting the panel to "avoid the further propagation of an
unsound legal proposition that is at odds with Supreme Court precedent." 999 F.2d at 1477-
1478 n.4). Because Appellant's argument is directly contradicted by the plain language of
Monell. and the case on which Appellant relies has recently been called into question, the
Appellant's argument is without merit and should be rejected by this Court.
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flagrant conditions" is causing "grievous harm" to institutionalized persons. 42 U.S.C.

§1997a(a). Indeed, the Joint Explanatory Statement of the Committee Conference states that

the "Government must show that the unlawful acts by the defendant was not an isolated or

accidental departure from an otherwise lawful practice." Thus, the requirement in the statute

for a "pattern or practice" clearly supports the conclusion that the "policy or custom" rule

should apply to actions under CRIPA. For these reasons, the District Court did not err in

applying the "policy or custom" rule in this case.

Regardless of whether the "policy or custom" rule applies to this CRIPA action, it is

clear that the evidence purportedly supporting the District Court's conclusion with respect to

the anti-convulsant medication Dilantin, is insufficient to support a finding of a constitutional

deprivation as it does not show a "pattern or practice," but rather illustrates at best isolated

mishaps. It is firmly established that, a "federal court, of course, must identify a

constitutional predicate for the imposition of any affirmative duty on a state." Youngberg.

457 U.S. 307, 319 n.25. As noted above, an action may be instituted under CRIPA only

when the requisite "pattern or practice" exists. See 42 U.S.C. §1997a(a). Also, the

"government must show that the unlawful act by the defendant was not an isolated or

accidental departure from an otherwise lawful practice." See H.R.Conf.Rep. No. 897, 96th

Cong. 2d Sess. 11, 12 (1980), U.S. Code Cong. & Admin. News 1980 at 836. Indeed, as

noted by the District Court, this Court in Shaw explained that isolated examples of actions or

omissions, while regrettable, do not establish constitutional violations. See 902 F.Supp. at

589 (citing Shaw. 920 F.2d at 1143) ("Although the failure to prevent a 'pattern of attacks,

injuries, or violent behavior' is actionable, [t]he right to protection is not activated by an

isolated mishap....") (citations omitted); see also Society for Good Will. 737 F.2d at 1245

("[Wjhile there have been occasions when patients' specific medical problems have been
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treated improperly, the District Court's decision should not have been based on isolated

instances of improper treatment, but on a finding that medical care was inadequate on a class-

wide basis. Isolated instances of inadequate care, or even of malpractice, did not

demonstrate a constitutional violation.").15 The Supreme Court has specifically concluded

that "the Due Process; Clause is simply not implicated by a negligent act of an official

causing unintended loss of or injury to life, liberty, or property." See Daniels v. Williams.

474 U.S. 327, 328 (1986) (emphasis in original).

An examination of the District Court's conclusion with respect to monitoring and

responding to sedation caused by Dilantin reveals that this finding is, indeed, such an

"isolated mishap" and therefore may not support a finding for a constitutional deprivation.

Specifically, the District Court stated that "professional judgment was not exercised" only in

the "situations highlighted by Dr. Alvarez." 902 F.Supp. at 565. Dr. Alvarez "highlighted"

only "situations" involving a few patients: Neil S., Charles S., Roberta H., and "other

residents with Dilantin toxicity."16 Further, the District Court specifically limited its finding

with regard to Dilantin by stating: "The finding pertains only to the Center's care as it relates

to detecting and responding to the side effect of sedation produced by Dilantin." 902

F.Supp. at 595 n.22. Moreover, and perhaps more importantly, the District Court concluded

that the Center's act and/or omissions with regard to the "detecting and responding to the side

effects of sedation produced by Dilantin" was simply a "lapse in the Center's neurological

care...." 902 F.Supp. 596. This is precisely the reason why the District Court, in the first

15 DOJ does not dispute this principle of law. See Appellant's brief at 49 ("a few, isolated
instances of dereliction might not justify institution-wide relief....").

16 Although the DOJ devotes several pages of its brief to the District Court's finding with
regard to anti-convulsant medication, the DOJ fails to cite to any portion of the record which
it prepared and, rather, cites only to the District Court's Opinion.
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place, refused to hold that the DOJ was entitled to injunctive relief, i.e. there is a total lack

of any record evidence that such a "lapse" in the Center's neurological care" was the result

of any "policy or custom". M- For these reasons, the evidence produced at trial by

Appellants, at best, constitutes "isolated instances of inadequate care, or even of malpractice,

[which] do not demonstrate a constitutional violation." See Society for Good Will. 737 F.2d

at 1245. "To hold that injury caused by such conduct is a deprivation within the meaning of

the [Constitution] would trivialize the centuries-old principle of due process of law."

Daniels, 474 U.S. at 332."

17 Additionally, to hold that the problems associated with the effects of Dilantin rise to the
level of a constitutional deprivation would improperly encourage judicial micromanagement
of state-operated facilities for mentally retarded persons. This would erroneously broaden
judicial review in this context which, as the Supreme Court has repeatedly stated, is limited.
See Youngberg. 457 U.S. at 322 ("in determining what is 'reasonable' - in this and in any
case presenting a claim for training by a state — we emphasis that courts must show
deference to the judgment exercised by a qualified professional. By so limiting judicial
review of challenges to conditions in state institutions, interference by the federal judiciary
with the internal operations of these institutions should be minimized."); Parham v. J.R.. 442
U.S. 584, 608 n. 16 (1979) (In limiting judicial review of medical decisions made by
professionals, "it is incumbent on courts to design procedures that protect the rights of the
individual without unduly burdening the legitimate efforts of the states to deal with difficult
social problems."); see also. Collins v. City of Harker Heights Tex.. U.S. at ,
112 S. Ct. 1061, 1070 (1992) (Noting that the basis for refusing to characterize the
governmental entity's omission as arbitrary "in a constitutional sense rests on the presumption
that the administration of Government programs is based on a rational decision-making
process that takes account of competing social, political, and economic forces. Decisions
concerning the allocation of resources to individual programs,...involve a host of policy
choices that must be made by locally-elected representatives, rather than by federal judges
interpreting the basic charter of Government for the entire country.") (citations omitted).
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CONCLUSION

Wherefore, the Commonwealth respectfully requests that this Court affirm the

judgment of the District Court.

Respectfully submitted,

ECKERT SEAMANS CHERIN & MELLOTT

Thomas B. York, Esquire
Douglas J. Davison, Esquire

One South Market Square Building
213 Market Street
Harrisburg, PA 17101
(717) 237-6000

COMMONWEALTH OF PENNSYLVANIA

John A. Kane, Esquire
Christine D. DeMichele, Esquire
Office of Legal Counsel
Department of Public Welfare
P. O. Box 2675
Harrisburg, PA 17105-2675
(717) 783-2800

Attorneys for Appellees

Dated: April 23, 1996

50



CERTIFICATE OF BAR MEMBERSHIP

I hereby certify that I am a member in good standing of the Bar of this Court.

THOMAS B. YORK



CERTIFICATE OF SERVICE

I hereby certify that two (2) true and correct copies of the foregoing Brief for the

Appellees were served on the following counsel of record by deposit in the United States

mail, first class postage prepaid, this 23rd day of April, 1996.

Samuel Bagenstos, Esquire
Appellate Section
Civil Rights Division
U. S. Department of Justice
P. O. Box 66078
Washington, DC 20035-6078

ECKERT SEAMANS CHERIN & MELLOTT

Thomas B. York, Esquire
Douglas J. Davison, Esquire

One South Market Square Building
213 Market Street
Harrisburg, PA 17101
(717) 237-6000

COMMONWEALTH OF PENNSYLVANIA

John A. Kane, Esquire
Christine D. DeMichele, Esquire
Office of Legal Counsel
Department of Public Welfare
P. O. Box 2675
Harrisburg, PA 17105-2675
(717) 783-2800

Attorneys for Appellees


