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INTRODUCTION 

Petitioners argue that Respondent (hereinafter "Council") violated their procedural due 

process rights in adopting a lethal injection protocol after failing to provide petitioners notice and 

an opportunity to be heard and failing to follow the Administrative Procedure Act (AP A) in that 

matter. The foundation of procedural due process protection is notice and the opportunity to be 

heard in a meaningful manner. Summers v. City of Charlotte, 149 N.C. App. 509, 562 S.E.2d 

18, disc. review denied, 355 N.C. 758, 566 S.E.2d 482 (2002). The Council of State appears to 

acknowledge that it eschewed this protection, but argues that such safeguards are neither needed 

nor required by law. 

Before adopting a rule, the Council of State must follow the procedures set forth in 

Chapter 150B, including, among others: 

a. Publish a notice of text in the N.C. Register; 
b. Hold a public hearing on the proposed rule after publication; 



c. Accept oral or written comments; 
d. Hold a public hearing on a rule it proposes to adopt if the agency publishes the 

text of the proposed rule in the NC Register and the agency receives a written 
request for a public hearing on the proposed rule within 15 days after the 
notice of text is published; and 

e. Refrain from adopting a rule until the time for commenting on the 
proposed text of the rule has elapsed. 

N.C. Gen. Stat. § 150B-21.2. None of these steps was taken prior to the Council of State's 

approval of the lethal injection protocol. For example, attorneys representing petitioners sent 

letters requesting specific changes in the proposed protocol and requesting to participate in the 

process (Letters attached as Appendix A). The Council of State either disregarded the letters or 

simply denied the requests to participate. (Letter attached as Appendix B). 

The protections of procedural due process are essential in developing the protocol the 

State of North Carolina utilizes when deciding how to implement the death penalty. The 

legislature's delegation of responsibility to the Council of State to review the execution protocol 

developed by the Department of Correction (DOC) is intended to act as a check and balance to 

the DOC's exercise of authority over executions. In light of the DOC's lack of transparency in 

this matter, the application of due process requirements to the actions of the Council of State is 

even more important. The Council of State is the public's only chance for access to the 

procedure carried out in its name. 

In most respects, the touchstone of executions in North Carolina is stealth. Executions 

are scheduled at 2:00 a.m. at Central Prison in Raleigh, when few are awake to witness them. 

Except for select persons defined by statute and the execution protocol as witnesses, citizens are 

banned from the grounds of Central Prison. The DOC permits witnesses to see very little through 

the glass opening into the death chamber, hiding much of the inmate's body and the tubing 

through which the drugs flow. Indeed, the DOC injects a paralytic drug into the inmate, solely to 

2 



further conceal from the witnesses any adverse physical reaction the inmate may have. 

Participants in executions are entirely anonymous, and technical mechanisms of the execution 

method are shrouded in secrecy. 

Prior to February 6, 2007, neither the general public, nor the Council of State, nor the 

General Assembly had been given the opportunity to review various changes in the manner by 

which DOC executes inmates. Earlier variations of the protocol included giving half of the total 

dose of the anesthetic agent at the end of the process, after the administration of the two painful 

chemicals, and when the inmate supposedly was unconscious or dead. That these procedures 

were also never codified or given appropriate review is no reason to continue the error now that 

we have become aware of it. 

The DOC's historical failure to comply with various statutory provisions further 

highlights the importance of the Council of State's obligation to comply with the APA. Recent 

disclosures by employees of the Department of Correction illustrate the danger of relying on only 

one side to define the truth. 

Despite a state statute specifically requiring the presence at the execution of the surgeon 

or physician of the penitentiary (N.C. Gen. Stat. § 15-190), one of the physicians so charged 

described "wait[ing] in the warden's office until someone brought him an EKG printout and a 

death certificate filled out except for his signature," for executions conducted before 2006. 

Weigl, Did Doctor Monitor Executions? NEWS & OBSERVER, March 29, 2007 at 1 (article 

attached as Appendix C). 

An affidavit provided by the medical director of Aspect Medical Systems, the 

manufacturer of the bispectral index monitor, or BIS monitor, demonstrates that the DOC 

obtained the monitor only by falsely representing that the monitor would be used exclusively in 
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hospital procedures. (Affidavit of Scott Kelly, attached as Appendix D). North Carolina DOC 

is the only such entity in the country to use the BIS monitor in executions because Aspect 

Medical Systems now requires purchasers to sign an affidavit that the monitor will not be used in 

executions. Attorneys presented this information in letters but were prevented from speaking 

directly with the Council of State. Without due process and without debate, the Council of State 

approved the BIS monitor for use in North Carolina executions. 

Because of the denial of due process, the Council of State never meaningfully considered 

whether the BIS monitor could be used effectively for the purposes alleged by DOC. Aspect 

Medical Systems maintains that the monitor cannot be used effectively without the active 

participation of a specially-trained medical professional who has close access to the patient. 

According to the DOC's representations to the federal court in Brown v. Beck, No. 5:06-

CT-3018-H (E.D. N.C.), "[a] licensed registered nurse and a licensed physician are positioned in 

the observance room beside the Cardiac Monitor Defibrillator ... and the BIS monitor will be 

located such that it can be observed and its values read by both medical professionals." 

(Defendants' Response to Court's Order in Brown attached as Appendix E) (emphasis added). 

In April 2006, United States District Court Judge Malcolm Howard approved this 

proposed lethal injection protocol and ruled that the State could proceed with the execution of 

Willie Brown, Jr. Judge Howard ruled that the State could execute Brown in large part because 

prison officials presented a plan to have a physician and a nurse track the inmate's consciousness 

on the BIS monitor. According to Judge Howard's Order: 

The court is satisfied by the State's plan to use a licensed registered nurse and a 
licensed physician to monitor the level of the [inmate's] consciousness ... The 
court is also satisfied that the licensed registered nurse and licensed physician 
used by [prison officials] in [inmate's] execution will be satisfactorily trained and 
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fully capable of reading the BIS monitor and responding appropriately to the data 
they receive. 

April 17,2006 Order. Willie Brown, Jr. was executed on April 21, 2007. 

A few months after Mr. Brown's execution, Warden Marvin Polk was deposed in 

continuing federal litigation about the State's lethal injection procedures and the role of the 

doctor in the execution. The lawyer asked Polk, "Can you describe the role [of the doctor] under 

the current execution protocol?" Polk answered, "To be present." Page and Rouse v. Beck, 

U.S.D.C. No. 5:04-CT-04-BO, Videotaped Deposition of Warden Marvin Polk at p. 104 

(November 28,2006) (attached as Appendix F). 

The lawyer asked, "Does this team member have any role in reading the BIS monitor?" 

Polk responded, "No." Id. 

The lawyers asked, "Any role in reading the EKG?" Polk responded, "No." Id. 

The physician present at the execution of Willie Brown confirmed his lilnited role. Dr. 

Obi Ulnesi states that he did not observe the BIS monitor or the heart-rate monitor, and that his 

role was "nothing more than being present." Weigl, Did Doctor Monitor Executions? NEWS & 

OBSERVER, March 29,2007 at 1 (Appendix C). 

Based on these and other concerns about the role of Department of Correction personnel 

involved in the development and implelnentation of the lethal injection protocol, as well as an 

interest in the substance of the proposed protocol, representatives of the petitioners sought but 

were denied input into the proceedings before the Council of State. Instead, the Council of State 

received testimony and input solely from some of the attorneys representing and defending the 

actions of the employees of the Department of Correction described above. 
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ARGUMENT 

A. The Petitioners are not Required to Exhaust Administrative Remedies 
Established by the N.C. Department of Correction Because Such 
Remedies Have No Bearing on the Contested Action by the Council of 
State 

Because the Contested Action is that taken by the Council of State, not the N.C. 

Department of Correction, any internal administrative system of complaints established by the 

DOC has no bearing on this litigation. The DOC has adopted an Administrative Remedy 

Procedure pursuant to N.C. Gen. Stat. § 148-118.1. That procedure constitutes the 

administrative remedy for any grievance "under the purview of the Administrative Remedy 

Procedure." N.C. Gen. Stat. § 148-118.2. The procedures utilized by the Council of State to 

adopt a lethal injection protocol are not under the purview of the Administrative Remedy 

Procedure. The DOC has no power to remedy the procedural failures of the Council of State or 

provide the relief requested by Petitioners. 

B. The Honorable Donald Stephens Has Not Assumed Jurisdiction 

The Council of State maintains that the Honorable Donald W. Stephens, Senior Resident 

Superior Court Judge, assumed jurisdiction over the Council of State action based on an Order 

Allowing Preliminary Injunction issued by Judge Stephens in the case of Robinson and Thomas 

v. Beck, Wake County Superior Court No. 07 CVS 001109 (January 25,2007) (Order attached 

as Appendix G). In that Order, Judge Stephens found that: 

The Secretary of Correction and the Warden may not significantly alter 
the existing protocol for the manner and method of executions, which protocol 
has previously received court approval as constitutional, without first submitting 
such substantial changes to the Governor and Council of State for review and 
approval. 

Judge Stephens further retained "jurisdiction over all matters in this case." (emphasis added). 
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The Council of State's argument that Judge Stephens has original jurisdiction over the 

Council of State's adoption of a protocol is wrong for a number of reasons. First, Judge 

Stephens did not invoke jurisdiction over the entire spectrum of lethal injection litigation. He 

simply retained jurisdiction in the case before him and pointed out the obvious- the only way that 

the State could legally execute Robinson and Thomas was to comply with the explicit language 

of N.C. Gen. Stat. § 15-188. 

Second, the Council of State was not a party to Robinson and Thomas v. Beck, and Judge 

Stephens' Order retaining jurisdiction over that case does not encompass an action involving 

numerous other parties. 

Third, Judge Stephens' Order predates the Council of State's activity that is contested 

here. Certainly, Judge Stephens could not foresee at the time of his order that the Council of 

State would decide to immediately adopt a new lethal injection protocol, much less that the 

Council would ignore all required administrative procedures when doing so. 

Fourth, as discussed below, the Superior Court has jurisdiction only after the petitioners 

have exhausted their administrative remedies. 

C. The Superior Court Has Jurisdiction Only After Review by the 
Administrative Law Judge 

N.C. Gen. Stat. § 150B-43 provides the procedure for an appeal to the superior court for 

review of an agency's decision: 

Any person who is aggrieved by the final decision in a contested case, and who 
has exhausted all administrative remedies made available to him by statute or 
agency rule, is entitled to judicial review under this Article, unless adequate 
procedure for judicial review is provided by another statute. 

(emphasis added) 

7 



"Where a statute provides for' an orderly procedure for an appeal to the superior court for 

review ... this procedure is the exclusive means for obtaining judicial review,' and a civil action 

is only proper after all administrative remedies have been exhausted." N.C. Central University v. 

Taylor, 122 N.C. App. 609,613,471 S.E.2d 115,118 (1996) (emphasis in the original), citing 

Johnson v. N.C. Dept. of Transportation. 107 N.C. App. 63, 70, 418 S.E.2d 700, 705 (1992) 

(quoting State v. House of Raeford Farms, 101 N.C. App. 433,442,400 S.E.2d 107, 113 (1991). 

Petitioners seek to exhaust their administrative remedies by filing a contested case with 

the Administrative Law Judge. If Petitioners failed to exhaust those procedures, they would have 

no remedy in the Superior Court. 

D. The Council of State is Bound by the APA and Failed to Comply in this 
Instance 

The Council of State was asked to implement or interpret an enactment of the General 

Assembly in accordance with the following statute: 

§ 15-188. Manner and place of execution. 

In accordance with G.S. 15-187, the Inode of executing a death sentence must 
in every case be by administering to the convict or felon a lethal quantity of an 
ultrashort-acting barbiturate in combination with a chemical paralytic agent until 
the convict or felon is dead; and when any person, convict or felon shall be 
sentenced by any court of the State having competent jurisdiction to be so 
executed, the punishment shall only be inflicted within a permanent death 
chamber which the superintendent of the State penitentiary is hereby authorized 
and directed to provide within the walls of the North Carolina penitentiary at 
Raleigh, North Carolina. The superintendent of the State penitentiary shall also 
cause to be provided, in conformity with this Article and approved by the 
Governor and Council of State, the necessary appliances for the infliction of the 
punishment of death and qualified personnel to set up and prepare the injection, 
administer the preinjections, insert the IV catheter, and to perform other tasks 
required for this procedure in accordance with the requirements of this Article. 
(1909, c. 443, s. 2; C.S., s. 4658; 1935, c. 294, s. 2; 1983, c. 678, s. 2; 1998-212, 
s. 17.22(b).) 
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The Council of State cannot approve a lethal injection protocol pursuant to N.C. Gen. 

Stat. § 15-188 without complying with the North Carolina Administrative Procedure Act. The 

Council of State must follow the rule-making procedures outlined in Chapter 150B of the North 

Carolina General Statutes because it is an agency engaged in rule-making, as defined by the 

statute. 

"Agency" means an agency or an officer in the executive branch of the 
government of this State and includes the Council of State, the Governor's Office, 
a board, a commission, a department, a division, a council, and any other unit of 
government in the executive branch. A local unit of government is not an agency. 

lSOB-2(la) 

The Council of State falls well within the statutory definition of an agency subject to the 

AP A. It is clear that the General Assembly intended only those agencies it expressly and 

unequivocally exempted from the provisions of the Administrative Procedure Act be excused in 

any way froin the Act's requirements. Even in those instances, the exemption applies only to the 

narrow extent specified by the General Assembly. As no such exemption has been made for the 

Council of State in these circumstances or any others, it is apparent that the General Assembly 

intended the APA to apply to the Council. 

The purpose of the AP A "is to establish as nearly as possible a uniform system of 
administrative rule making and adjudicatory procedures for State agencies," and 
the APA applies "to every agency as defined in G.S. 150B-2(1), except to the 
extent and in the particulars that any statute, including subsection (d) of this 
section, makes specific provisions to the contrary." N.C. Gen. Stat. § 150B-l (B), 
(c) (1989) .... As our Supreme Court has held, the 'General Assembly intended 
only those agencies it expressly and unequivocally exeInpted froin the provisions 
of the Administrative Procedure Act be excused in any way from the Act's 
requirements and, even in those instances, that the exemption apply only to the 
extent specified by the General Assembly.' 

North Buncombe Ass'n of Concerned Citizens. Inc. v. Rhodes, 100 N.C. App. 24,28,394 S.E.2d 

462,465 (1990), citing Vass v. Board of Trustees, 324 N.C. 402, 407, 379 S.E.2d 26,29 (1989). 
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The crux of the Council's argument is that because the Departlnent of Correction's rule-

making procedures are exempt frOln certain portions of the AP A, that exemption should be 

extended to the Council of State when it engages in related activities. The Council makes this 

point by highlighting one of the sentences contained in a provision of the North Carolina 

Administrative Code (NCAC): 

06 NCAC 02.0101 - Preliminary Steps for Rule-Making 

The proposed text shall be submitted by the executive department responsible for 
administering the statute to which the proposed rule relates. The executive 
department must follow Chapter 150B of the General Statutes on rule-making 
before submitting its recommendation to the Council. The hearing procedures 
applicable to that executive departlnent apply. The Council Inay initiate rule
making in those matters which require its approval. 

Cited in Respondent's Brief at p. 6. By highlighting this particular sentence, the Council implies 

that the department's procedures apply to the Council. The plain language reading of the 

provision is that the hearing procedures applicable to that executive departlnent apply to that 

department, even where the Council of State must later approve its rule. In other words, Council 

of State approval of a rule submitted by a department does not relieve the department from 

following its own administrative procedures. The Council's interpretation is particularly 

unnatural in light of the fact that both preceding sentences refer to actions to be taken by the 

department, not the Council. Furthermore, it makes little sense to state what hearing procedures 

might apply to Council of State in the event that it should engage in rule-making, immediately 

before stating that such rule-making is possible. 

Moreover, of two plausible readings of the final sentence of this section, the Council 

picks the less natural one. "The Council may initiate rule-making in those Inatters which require 

its approval" could read as either; 
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a. The Councillnay initiate rule-making or may simply approve the rule without 
a rule-making; or 

b. If the Council thinks that the department's rule is potentially acceptable, the 
Council may initiate rule-making as the first step in adopting the rule. 

For the Council to say that it has not engaged in rule-making is to endorse a reading 

which does not make sense in a section entitled "Preliminary Steps for Rule-Making." It is 

interesting that this section of the Council's rules is so titled given that, according to the Council, 

it does not engage in rule-making at all. 

The Council also cites as authority § 06 NCAC -02.0102 - Petition for Rule-Making 

Hearings and § 06 NCAC-02.0103 as authority. These sections say nothing about whether the 

Council's approval constitutes rule-making, but § 02.0102 does makes clear that the Council of 

State can conduct rule-makings and hold hearings. 

Petitioners agree with the Council that "the Council of State rules require the proposing 

agency to follow the provisions of N.C. Gen. Stat. Chapter 150B that are applicable to that 

agency in promulgating such rules and proposing them for approval by the Council." 

Respondent's Brief at 7. Petitioners further agree that the Administrative Procedure Act does 

not apply to DOC's rule-making. Respondent's Brief at 7. But the Council's analysis says 

nothing whatever about whether the approval by the Council of State itself constitutes rule-

making. 

The Council further states: 

Finally, it is by no means clear that the Lethal Injection Protocol promulgated and 
proposed for approval by the Department of Correction is a rule at all, and even 
more unclear that the approval by the Council of State constitutes a rule, even in 
absence of valid rules by the Council of State. 

Respondent's Brief at p. 7. The Council does not address the AP A definition of "rule" in making 

this claim. The statutory definition of "rule" is broad and covers many types of agency actions: 
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'''Rule' means any agency regulation, standard, or statement of general 
applicability that implements or interprets an enactment of the General Assembly 
or Congress or a regulation adopted by a federal agency or that describes the 
procedure or practice requirements of an agency. 

§ 150B-2(8a). The statute goes on to exempt a number of minor acts and ministerial functions 

from the scope of the rule, none of which pertain to the Council of State. Deciding the protocol 

by which men and women are to be put to death is hardly a ministerial act. 

The Council was asked to review a proposed lethal injection protocol to detennine 

whether it is in compliance with § 15-188. As such, its action interpreted an enactment of the 

General Asselnbly and would be defined as rule-making under the relevant statute. The plain 

language of Chapter 150 requires the Council to follow the rule-lnaking procedures of the AP A 

under these circumstances. There is no applicable exception. It is the Council's action in 

approving the protocol, rather than the DOC's action in proposing the protocol, that is subject to 

the AP A. Thus the Council of State's approval of the lethal injection protocol is not shielded by 

the DOC's statutory exemption from rule-making procedures. 

The N.C. Gen. Stat. § 150B-l(d) exemption of the Department of Correction from 

ordinary rule-lnaking procedures is not directed specifically at the manner in which the State will 

execute condemned inmates but to all "lnatters relating solely to persons in its custody or under 

its supervision." But cOlnpare Overton v. Bazzetta, 539 U.S. 126, 137 (2003) (holding 

constitutional prison regulations restricting inmates' visitation rights, distinguishing that case 

from cases which "involve the infliction of pain ... or deliberate indifference to the risk that it 

might occur"). Here, the underlying issue is whether the execution protocol involves deliberate 

indifference to the risk of infliction of pain which would offend the constitutional prohibitions of 

cruel or unusual punishment guaranteed by the Eighth and Fourteenth Amendments to the United 
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States Constitution and Article I, §27, of the North Carolina Constitution, which issue must be 

determined in light of "'the evolving standards of decency that mark the progress of a maturing 

society,'" Roper v. Simmons, 543 U.S. 551, 561 (2005) (holding unconstitutional the execution 

of under age 18 murderers). 

Meaningful implementation of the applicable statutes and rules requires that the rule

making in this case be by the Council of State, the agency which can best take into account "the 

evolving standards of decency ... of a maturing society" along with other considerations developed 

in rule-making proceedings before the Council of State after proposal of an execution protocol 

by the Department of Correction. 

Conclusion 

The OAR, not the Superior Court, has original jurisdiction over the procedural claims 

filed here. The Petitioners have no other administrative remedies available to theln to contest the 

Council of State's actions. The Council makes no real argument that there are not two rule

makings here: first, the proposal by the Department of Correction, and second, the approval by 

the Council. The Definition section of the APA (150B-2) makes it clear that they both are rule

makings. Although the Department of Correction is not bound by the AP A rule-making 

provisions, the Council of State is required to provide notice, allow for comment, and comply 

with all other procedures set forth in Chapter 150B. 

The Council apparently conceives of itself as little more than a rubber stamp for state 

agencies. To the contrary, the Council of State is itself an agency, and is therefore bound by all 

the procedural regulations and due process safeguards normally attendant to such a status. 
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Given that Petitioners ~ claim is properly filed, the failure of the Council of State to 

comply with statutorily-required notice and comlnent provisions, and the gravity of the matter at 

stake, the Court should deny the Respondent's Motion to Dismiss and schedule a hearing on this 

matter. 
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This the 16th day of April, 2007. 

KUNlliOLM LAW FIRM 

~. L!~~",--. 9-31-4)-

LucyN. Inman (NC Bar No. 17462) 
1500 Sunday Drive, Suite 208 
Raleigh, NC 27607 
919-854-4454 
Fax: 919-854-4450 

Counsel for Petitioner James A. Campbell 
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BLANCHARD M ..JLER LEWIS & STYERS, PA 
/,/. 

E. Hardy wis Bar No. 18282) 
1117 Hillsbor ugh Street 
Raleigh, NC 27603 
919-755-3993 
Fax: 919-755-3994 

Kenneth J. Rose 
Center for Death Penalty Litigation 
201 West Main Street, Suite 301 
Durham, NC 27701 
919-956-9545 
Fax: 919-956-9547 

Mark J. Kleinschmidt 
Fair Trial Initiative 
201 West Main Street, Suite 300 
Durham, NC 27701 
919-680-2986 -
Fax: 919-688-7973 

Counsel for Petitioner Jerry W. Conner 

RAMOS & LEWIS, LLP 
Michael R. RanlOS 
P.O. Box 2019 
Shallotte, N.C. 28459 

Geoffrey W. Hosford 
Hosford & Hosford, PC 
P.O. Box 1653 
Wilmington, N.C. 28402 
Fax: 910-251-5010 

Counsel for Petitioner Marcus Robinson 
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Ann Groninger 
PO Box 27927 
Raleigh, NC 27611 
(919) 755-1812 
Fax: (919) 755-0124 

Robert E. Zaytoun 
Zaytoun & Miller, PLLC 
P.O. Box 307 
Raleigh, N.C. 27602-0307 
(919) 832-6690 
Fax: (919) 831-4793 

Counsel for Petitioner James Edward Thomas 

Kevin P. Bradley 
P.O. Box 303 
Durham, NC 27702-0303 
(919) 680-2062 
Fax: (919) 680-4995 

Cynthia Katkish 
601 Pennsylvania Ave. NW 
Suite 900-S PMB 221 
Washington, DC 20004-3615 
Fax: (202) 639-2000 

Counsel for Petitioner Archie Billings 
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CERTIFICATE OF SERVICE 

This is to certify that the foregoing Petitioners' Brief Opposing Council of 
State's Motion to Dismiss has been duly served upon defendants by depositing a copy, 
postage pre-paid in the United States Mail, to the following counsel: 

Donald R. Teeter, Sr., Special Deputy Attorney General 
Thomas J. Pittman, Special Deputy Attorney General 
North Carolina Department of Justice 
114 West Edenton Street 
P.O. Box 629 
Raleigh, NC 27602-0629 

This the ~ day of April, 2007. 

& Zo£tNo fuman 
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APPENDIX A 



TEL.i'I-'H())'iE 

(919) 854--14')·'; 
l;ACSI,,·IIU' 

(919) 85·}·1450 

LA \\1 FIRlvl 
P.o. flOX 30303 

RALE1CU, >lORnJ CAROLINA 27622 

1"1"\,""""",, 5, 2007 

VIA TELECOPIER - URGENT REQUEST 

Da\iid 

North Carolina Council of State 
Office of the Govemor 
The Capitol 

NC 27601 

Re: Council of State - Consideration of Lethal b~jection Protocol 

Dear LV1r. McCoy: 

"T R~r.T ADIlR r"SS: 

Tru,,'!'I'Y COIlYORATE P,\IU{ 

IS()() Sl.lNflAY DR1VI:, S1)11'F. 208 

RALElGH, NC 276()7 

1 represent James C8111pbell, \''/110 bas been scbeduled by the of Correction to be 
executed by letha1ll1J ection on 9, 2007. On his behal f, I request an allocatIOn of time to address 
tbe CouncIl of State the Lethal Protocol, at its scbeduled on 

EFK/rne 

6, 2007. I make this request pursuant to Article I, Section 12, of the North Carolina 
which declares the to petition their government. 

VV i th best regards, 

Governor Michael F. 
Lieutenant Governor Beverly Perdue 
Richard H. Ivloore. State Treasurer 
Les Merritt, State Auditor 
Cherie K. COlmnissioner of Labor 
Roy A. Cooper, III, Attorney General 
Elaine F. Marshall, Secretary of State 
James E. Long, Commissioner or insurance 
June A tkinson, of Publ.ic Instruction 
Steve Troxler. Commissioner of 

Sincerely, 

~!(tuv,u;~ 
Elizabeth F. Kunibolm 



CENTER FOR DEATH PENALTY liTIGATION INC. 

SUITE 30 I 

20 I WEST MAIN STREET 

DURHAM, NORTH CAROLINA 27701-3228 

TELEPHONE: 9 I 9-956-9545 
FACSIMILE: 9 I 9-956-9547 

E-MAIL: CDPL@CDPL.ORG 

F ebnlary 1, 2007 

Mr. David T. McCoy 
Secretary to Council of State 
State of North Carolina 
5200 Adrninistration Building 
116 W. Jones Street 
Raleigh, NC 27603-1300 

Re: Petition to Council of State 
Meeting Scheduled for February 6, 2007 

DearMr. McCoy: 

Pursuant to 06 NCAC 02. 0101, I aIll enclosing a Petition for Rule Related to the 
Duties of the Council of State Pursuant to N.C. Gen. Stat. § 15-188. I have taken the 
liberty of forwarding copies of the Petition to the ll1eInbers of the Council of State. 

Should you have any questions or need additional information, please do not 
hesitate to contact Ine. 

Sincerely, 

K_enneth J. Rose 
Counsel for Jerry Conner 

Enclosure 



PETITION FOR RULE RELATED TO THE DUTIES OF THE COUNCIL OF STATE 
PURSUANT TO N.C. GEN. STAT. § 15-188 

To: Governor Michael Easley and Mel11bers of the Council of State 

Proposed Rule: The State of NOlih Carolina shall not employ the bispectral ("BIS") 
index n10nitor for use in executions. 

Statutory Authority: N.C. Gen. Stat. § 15-188 provides in pertinent part that: 

The superintendent of the State penitentiary shall also cause to be 
provided, in confonnity with this Article and approved by the Governor 
and Council of State, the necessary appliances for the infliction of the 
punishl11ent of death and qualified personnel to set up and prepare the 
injection, administer the preinjections, insert the IV catheter, and to 
perfonn other tasks required for this procedure in accordance with the 
requiren1ents of this Article. 

(el11phasis added). 

Jeny Conner, Archie Billings and Fernando Garcia, inITIates on North Carolina's 

death row at Central Prison, Raleigh, N.C., through counsel, hereby petition the Council 

of State to adopt the proposed rule goven1ing the 111anner and place of execution pursuant 

to its authority under N. C. Gen. Stat. § 15-188. Petitioners ask the Council of State to 

ban the use of the bispectral ("BIS") index 1110nitor frOl11 use in executions. In support of 

this petition, Petitioners state as follows: 

Without the required approval from the Governor and the Council of State, NOlih 

Carolina has executed two inn1ates using a new "appliance" to assist in the infliction of 

the punishn1ent of death - the BIS 111onitor, which is manufactured by Aspect Medical 

Systen1s of Newton, Massachusetts. 

Nmih Carolina is the only state in the country that el11ploys a BIS monitor to 

assist in executions. The FDA has not approved the BIS monitor for use in executions, 

and the President of Aspect Medical has stated that cOl11pany representatives did not 



know the Departlnent of Correction's purposes in purchasing the ll1achine. (Ex) In 

in con1Jnunications with Aspect Medical, representatives of the Depmilnent of Correction 

"indicated that they were purchasing the Aspect Medical BIS monitor for use in operating 

rOOlns, Inobile operating r00111S and intensive care units and never indicated in any way 

that they intended to use it in connection with [an] execution." (Ex.). The President of 

Aspect Medical has stated under oath that the con1pany would not have sold the BIS 

nl0nitor to the Department of Correction had the Defendants honestly indicated its 

intended use. 

Medical professionals nlust interpret the data provided by the BIS monitor in 

conjunction with their clinical judglnent. (Ex.) Medical professionals caIIDot make 

necessary clinical judgnlents fr01n a ren10te location. (Ex.) Thus, use of the BIS 

1nonitor in an execution requires physician participation and close proximity to the 

inITIate. 

Moreover, the BIS n10nitor is not an effective measure of an inmate's level of 

consciousness during an execution. In his dissent in Brown v. Beck, 445 F.3d 752 (4th 

Cir. 2006), Judge Michael sU1nn1arized "the in1pressive array of evidence" delTIonstrating 

that a BIS n10nitor is "not suitable ... as the sole indicator of Brown's level of 

unconsci ousness:" 

'It is viliually universally accepted and understood by all anesthesiologists 
that the BIS ITIonitor and other brain function monitors cannot be used as 
the sole method for assessing anesthetic depth,' but must be used 
alongside other ll1arkers of consciousness (such as purposeful reflex 
n10ven1ent, blood pressure, and heart rate ) ... [ citation omitted]. ... In addition 
to offering testilnony to this effect from three leading Inedical experts, 
Brown offers persuasive evidence fron1 independent, authoritative sources. 
For instance, Aspect Medical Systems, the manufacturer of the BIS 
monitor purchased by the State, warns that' [c Jlinical judgment should 
always be used when interpreting the BIS in conjunction with other 



available clinical Reliance on the BIS alone for intraoperative 
anesthetic nlanagenlent is not recommended.' [citation omitted] ..... 

The AlTIerican Society of Anesthesiologists (ASA) and the American 
Association of Nurse Anesthetists have prOlTIulgated standards that 
counsel against the use of brain functioning technology, such as BIS 
lTIonitors, in isolation vvithout other monitoring methods or interpretation 
by personnel with appropriate training in anesthesia. Most notably, the 
ASA has observed: 

The general clinical applicability of [BIS monitors] in the 
prevention of intraoperative awareness has not been established. 
Although a single randolTIized clinical trial reported a decrease in 
the frequency of awareness in high-risk patients, there is 
insufficient evidence to justify a standard, guideline, or absolute 
requirement that these devices be used to reduce the occurrence or 
intraoperative awareness in high-risk patients [or any other group 
of patients] undergoing general anesthesia. 

Anlerican Society of Anesthesiologists, Practice Advisory for 
Intraoperative Awareness and Brain Function Monitoring, 104 
Anesthesiology 847,855 (2006) Likewise, a recent study on the reliability 
of BIS lTIonitors in the nledical jouDlal Anesthesiology concludes that 
(' [a Jnesthesia providers should not rely exclusively on the BIS reading 
when assessing depth of anesthesia. ') See Dagmar J. Niedhart et al., 
Intrapatient Reproducibility of the BISxp Monitor, 104 Anesthesiology 
242, 242 (2006). 

445 F.3d at 745-55. 

The Departnlent of Correction obtained the BIS n10n1tor for a use for which it is 

ill-suited and not approved. The Governor and Council of State nlelTIbers should adopt a 

rule plainly stating that it will neither endorse nor condone the use of this equiplnent in an 

execution. 

Applicable Procedures for Adoption of this Rule 

The rulelnaking procedures of Title 6, Chapter 2 of the North Carolina 

Adnlinistrative Code apply to the Council of State. Pursuant to § 150B-2(l a), the 

Council of State is an agency, so it has to follow the RulelTIaking guidelines of § 150B. 



Before adopting a rule, the Council of State lnust: 

a. Publish a notice of text in the N.C. Register 
b. Hold a public hearing on the proposed rule after publicabon 
c. Accept oral or written C0111111ents 
d. There are specific requireillents for each of these procedures in the 
statutes. 
e. An agency nlust hold a public hearing on a rule it proposes to adopt if 
the agency publishes the text of the proposed rule in the NC Register and 
the agency receives a written request for a public hearing on the proposed 
rule within 15 days after the notice of text is published. 
f. An agency shall not adopt a rule until the tillle for comillenting on the 
proposed text of the rule has elapsed ... 

N.C. Gen. Stat. §150B-21.2 

Respectfully subnlitted, this 1 st day of Febnlary, 2007. 

I(enneth J. Rose 
Center for Death Penalty Litigation 
201 W. Main Street, Suite 301 
Durhanl, NC 27701 
(919) 956-9545 

E. Hardy Lewis 
Blanchard, Jenkins, Miller, 
Lewis & Styers, P.A. 
1117 Hillsborough Street 
Raleigh, NC 27603 
(919) 755-3993 

Mark J. KJeinschlllidt 
Fair Trial Initiative 
201 W.Main Street, Suite 300 
Durham,NC 27701 
(919) 680-2986 

COUNSEL FOR JERRY CONNER 

Cynthia Katkish 
601 Pennsylvania Ave. N.W. 
Suite 900-S, PMB 221 
Washington, D.C. 20004 
(212)-639-8132 

COUNSEL FOR ARCHIE BILLINGS 

Jay H. Ferguson 
Thonlas, Ferguson & Mullins, L.L.P. 
119 E. Main Street 
Durham, NC 27701 
(919) 682-5648 

COUNSEL FOR FERNANDO GARCIA 
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02-05-2007 03:42pm From-OFFICE OF STATE BUDGET AND MANAGEMENT 919 733 7061 

MICHAEL F, EASLEY 
GOVBRNOP, 

Elizabeth F. Kuniholm 
Attorney at Law 
Kunlholm Law Finn 
P.O. Box 30303 

STATE OF NORTH CAROLINA 
OmCE OF STATE BUDGET AND MANAGEMENT 

February 5, 2007 

Raleigh, North Carolina 27622 

Dear Ms. Kurllholm: 

T-183 P.002/002 F-917 

DAVID T. MCCOY 
STATE. BUDGET Dll1.E.CTOR 

I am in receipt of your correspondence dated this day requesting an opportunity to address the 
Council of State at its regularly scheduled meeting tomorrow morning. Your request cannot be 
granted. The Council of State's monthly meeting is a regularly scheduled business meeting and 
is not a public hearing. Routinely) there is no public comment component on the Council's 
agenda and your right to petition under Article I, Section 12 of the North Carolina Constirution 
can be f1llfilled through other means. 

You may attend the meeting in person or you can listen to the proceedings via webcast at 
\VW"W .neap!.tv . 

SincerelYI 

1Zi~~ 
Secretary to the Council 

dmc 

cc: Governor Michael F. Easley 
Lieutenant Governor Beverly Perdue 
Elaine F. Marshall, Secretary of State 
Roy A. Cooper} Attorney General 
James E. Long~ Commissioner of Insurance 
Richard H. }y[oore, State Treasurer 
Les Merritt, State Auditor 
Steve Troxler, Commissioner of Agriculture 
June Atkinson, Superintendent cfPublic Instruction 
Cherie Berry, Commissioner of Labor 

Mllm.ljt ll.ddHla!1: 
10320 MilD ~"rvi...,c Center 
Raleigh, NC 17699-0320 

'I'NIW.odbm.!tllfc.IH'"lli 

919-!107-47QO .... FAX: 91!l~7J3-u640 
Au EEQ/AA Employer 

om,,/!. location: 
51,00 AdminbtrntluB Buildlnlt 

116 West Joncy SO"tllt 
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Did doctor monitor executions? 

ANDREA WEIGL, Staff Writer 

RALEIG H - A prison doctor stood in a small observation room 
near a brain-wave machine during the state's past two 
executions. 

He said in an interview this week that as the inmates died just a 
few feet away, he did not monitor their level of consciousness, 
and prison officials never asked him to, despite a federal judge's 
order requiring that. 

The question of whether Dr. Obi Umesi can stand in the 
observation room with a heart monitor and brain-wave monitor 
and not track a dying man's vital signs is at the center of a 
dilemma that has delayed five executions in this state 

If Umesi monitored the dying man's consciousness, he might 
have violated his profession's ethical rules. 

If he did not, the state would be violating the judge's order. 

State lawyers indicated that they would dispute Umesi's 
comments. After his Monday interview, the state Attorney 
General's Office, which represents prison officials, released 
1 deposition he gave Dec. 1. In it. Umesi said he looked 

brain-wave monitor and viewed its readings. 

"Technically, they are in the same room as the monitors," said 
Umesi's lawyer, Robert Clay of Raleigh. "They are specifically not 
looking at the monitors." 

Umesi said Monday that his only duty was to be present and he 
did not violate his ethics. 

"I would not participate in an execution," Umesi said. "I would not 
voluntarily take a life." 

Umesi's decision to speak publicly and the release of his 
deposition, part of federal litigation about the state's lethal 
injection procedures, have pierced the secrecy that surrounds 
executions. 

A state law protects the identities of those at executions. The 
deposition of Umesi protected his identity, referring to him only as 
"Team Member 3" and was taken over the telephone C;YU'f-,';.JC;\.-

with a voice-altering device Attorney General's 
released a copy of the and Noelie Talley, the agency's 
spokeswoman, identified as "Team Member 3." 

Umesi, 50, is a contract with the prison 
works 12-hour evening at Central Prison on 
when executions occur. He has been Wake County's jail 
since 1991. Public records show Umesi has certified condemned 
inmates' deaths since 2003 and has been present at more 
executions than any other doctor at least 18 of the past 

Before the past few executions, Umesi said, he waited in the 
warden's office until someone him an EKG and a 
death certificate filled out signature 
certified the inmates' deaths ever seeing the inmates' 
bodies. Two other doctors who done execution duty in 
interviews described a Similar routine. 

l/arVlI'Ig 
h<~ 

rnonit:(i;'f!rJ th!;! c('Jnsciousnes~; of 
conc!emnecJ inrrwte;:; l.tS i.I judge 

News & ObS'erver File Photo 

Story Tools 
Prlflter f:r!(,ncliy 
Eillal'ge Font 

2J Emili! to 
DeG'E',2sc' Font 

Doctors' identities disclosed 
A state law protects.,the identities of those 
involved in executions. However, prison officials 
and their lawyers have repeatedly said in court 
records and at court hearings that the doctor 
who is present at the execution signs the 
condemned inmate's death certificate. A 
separate state law requires the warden to send a 
letter verifying that the inmate was executed to 
the clerk of court in the county where the inmate 
was sentenced the death. The warden and the 
prison physician sign that letter, 

The r~ews & Observer was able to obtain copies 
of those death certificates and letters In 36 of 
the last 43 executions. 

Dr. Obi Umesi and Dr. Paula Smith, now the 
prison system's chief of health serVices, sat down 
fOI' an interview Monday at their lawyers' office. 
Umesi, Smith and Dr. Olushola Metiko are 
represented by Raleigh lawyers Robert Clay and 
Diane Meelheim. Those three doctors were 
oresent for at least 24 of the last 27 executions 
~ince 2001. Meelheim said Metiko was unable to 
attend the interview. 

Another former prison doctor, Dr. Barbara 
Pohlman, also was interviewed. All three 
Umesi, Smith and Pohlman -- described 
In the warden's office during executions 
signing the documents without seeing the 
inmate's dead body. Public records show Smith 
had execution duty at least five times from 2001 



In April, U,S. District Malcolm Howard allowed the 
execution of killer Willie to proceed. But he said a doctor 
must watch a brain-wave monitor to ensure thafBrown was fully 
sedated before being injected with paralyzing and heart-stopping 
drugs. 

A lawsuit had questioned whether inmates were conscious when 
injected with the fatal drugs 

Brown and Samuel R Flippen were executed last year under that 
order 

For the past few executions, Umesi said, Warden Marvin Polk 
asked him to move closer to the second-floor death chamber. 
Umesi said he stood on the back wall of an observation room. 
unable to clearly see the brain-wave and heart-rate monitors or 
the inmate on a gurney. 

Umesi said the warden did not ask him to do anything else. "He 
asked nothing more than being present," Urnes! said. 

Asked whether he looked at either the brain-wave monitor or the 
heart-rate monitor, Umesi said: "I would not be observing those." 

f··lex!. page 

until 2002 when she says she was the director of 
health services at Central Prison. Her 
predecessor in that job, Pohlman, certified 
inmates' deaths in at least six executions from 
1998 to 2000! records show 

Asked why she stayed away from the death 
chamber! Pohlman said that else was 
gathered in the warden's office. assumed it 
was established practice!" she said. 

Retired Drs. Rosemary Jackson of Bahama and 
Edwin Scott Thomas of Raleigh also were 
identified by public records as the doctors who 

death certificates for executed inmates, 
returned messages or responded to 

requests for interviews. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

FILE NUl'rfBER 5:06-CT -3018-H 

) 
WILLIE BROWN, JR. ) 

) 
Plaintiff, ) 

) 
v. ) 

) 
THEODIS BECK, Secretary, North ) 
Carolina Department of Correction, and ) 
MARVIN POLK, Warden, Central ) 
Prison, and UNKNOWN ) 
EXECUTIONERS, ) 

) 
Defendants. ) 

) 

AFFIDA VIT OF 
SCOTT D. KELLEY, M.D. 

Affiant, being first duly cautioned and sworn, states as follows: 

L I am a physician licensed by the Commonwealth of Massachusetts and the State 

of California. I am certified by the American Board of Anesthesiology,-with a Special 

Qualification in Pain Managelnent. I practice anesthesiology at Brigham and Women's Hospital, 

a Harvard Medical School Affiliate. 

2. In 1980 I received a Bachelor of Science degree (with Honors) and a Master of 

Science degree from Stanford University. I earned my Doctor of Medicine at University of 

California; San Francisco in 1984. I cODlpleted a residency in anesthesia at University of 

California, San Francisco. 

3. Until moving to Massachusetts in 2000, I served as Associate Professor of 

Clinical Anesthesia and Director of Liver Transplant Anesthesia at University of California, San 

Francisco. 



4. I am a member of American Society of Anesthesiologists, Society for Ambulatory 

Anesthesia, International Society of Anesthetic Phannacology and International Anesthesia 

Research Society. 

5. I am Vice President and Medical Director of Aspect Medical Systems, Inc. 

("Aspect"), which is located in Newton, Ivlassachusetts. As described in its Mission Statement, 

Aspect develops technology to: 

"help[] medical professionals deliver the best possible patient care 
through innovative brain nlOnitoring technologies." 

6. Aspect's products incorporate Bispectral Index ("BIS") technology, which 

provides doctors and nurses with reliable information about the effects that drugs have on the 

brain and affirm the clinical decisions made by those doctors and nurses in providing patient 

care. 

7. I have extensive knowledge ofBIS systems, and I have authored a clinical 

handbook for anesthesia professionals on BIS monitoring. I frequently lecture on BIS systems, 

and I have personally trained hundreds of healthcare professionals in the use of BIS monitoring. 

I also regularly use BIS systen1s in rny own anesthesiology practice. 

8. I have reviewed Defendants' Notice and Response to 7 April 2006 Order, Second 

Affidavit of Marvin L. Polk, and Third Affidavit of Mark Dershwitz, M.D., Ph.D. submitted in 

this action on April 12, 2006. Fron1 those documents I have learned that the Defendants have 

modified the execution protocol and propose to utilize a BIS monitor during the execution of the 

Plaintiff Willie Brown, Jr. 

9. Earlier this week, representatives of the Defendants purchased that BIS monitor, 

an Aspect A-2000 BEG Monitor with BIS, by calling Aspect's 1-800 telephone sales number. In 

response to standard inquiries from Aspect's telephone sales team, those representatives of the 
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Defendants indicated that they were purchasing the Aspect BIS monitor for use in operating 

rooms, Dlobile operating rooms and intens,ive care units and never indicated in any way that they 

intended to use it in connection with the execution of the Plaintiff. 

10. The Operating Manual for the Aspect A-2000 EEG Monitor with BIS, which was 

shipped to the Defendants with the product, clearly indicates that: 

"the BIS monitor is intended for use on ... patients within a 
hospital or medical facility providing patient care .... " 

11. While the Defendant Polk notes in his Second Affidavit, 1I 3, that "the BIS 

monitor has been approved by the Food and Drug Administration ("FDA") for multiple 

purposes," he does not indicate that the intended uses submitted to the FDA by Aspect and the 

"cleared indications" by the FDA have always related solely to the provision of therapeutic care 

to patients by trained doctors and nurses. 

12. The BIS monitors have never been tested or submitted for approval or approved 

by the FDA for the use intended by the Defendants. 

13. Furthermore~ as the Operating Manual notes, the BIS monitor: 

"is intended for use under the direct supervision of a licensed 
healthcare practitioner or by personnel trained in its proper use." 

14. The Operating Manual waJrns of potential false readings which: 

"may be caused by poor s11n contact ... , muscle activity or 
rigidity, head and body motion, sustained eye movements, 
ilnproper sensor placelnent and unusual or excessive electrical 
interference. " 

These or other factors may lead to "inappropriate BIS values." 

15. For this reason, medical professionals must interpret the data provided by the BIS 

monitor: 

"Clinical judgment should always be used when interpreting the 
BIS in conjunction with other available clinical signs. Reliance on 

-3-



the BIS alone for intraoperative anesthesia management is not 
recommended. " 

16. The Defendants' Notice and Response indicates that: 

"Defendants currently employ a Cardiac Monitor Defibrillator ... 
[which will be] located in the observation room adjacent to the 
execution chamber, .. [along with a] licensed registered nurse 
and ... licensed physician .... " 

17. The Defendants do not specify the precise location of the BIS monitor, indicating 

only that it "will be located such that it can be observed and its values read by both medical 

professionals." 

18. Both Aspect and standard anesthesia treatises recommend that medical 

professionals integrate the BIS monitoring with their own direct observation of the patient (along 

with traditional monitoring - i.e., blood pressure, heart rate, respiratory rate, etc.), 

19. The Defendants' Notice and Response and the supporting Affidavits indicate that 

the "licensed registered nurse" and the "licensed physician" will be at a remote location from the 

Plaintiff and may be relying excessively -- or even solely - on the BIS monitor readings rather 

than clinical observations. 

20. The Defendants also do not indicate whether the licensed registered nurse and 

licensed physician have received appropriate training in the use of the BIS monitor. 

21. Aspect has not taken any position on death penalty issues. Rather, Aspect's 

concern is that its product may be employed by the Defendants in a manner that is entirely 

contrary to its intended use, its cleared indications for use and its Operating Manual. Aspect is 

further concerned that the BIS monitor m.ay be operated by persons lacking appropriate training. 

22. Had I known the Defendants' true purpose in purchasing the Aspect A-2000 EEG 

Monitor with BIS, I would have interceded to prevent the sale. 

23. Further, the Affiant sayeth not 

-4-



This, the 14th day of April 2006. 

This the 14th day of April 2006, sworn to and subscribed before me. 

~~Mr~ 
Notary Publ~c 

My Commission Expires: / / - i - ~(O / ~ 

-5-
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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA 

WESTERN DIVISION 

FILE NUMBER 5:06-CT -3018-H 

WILLIE BROWN, JR., 

Plaintiff, 

1 6 

v. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

DEFENDANTS' NOTICE AND 
RESPONSE TO 7 APRIL 2006 ORDER 

THEODIS BECK, Secretary, North 
Carolina Department of Correction, and 
MARVIN POLK, Warden, Central 
Prison, et aI., 

Defendants. 

On 7 April 2006, this Court issued an Order ("Order") conditionally denying Plaintiffs 

1110tion for prelilllinary injunction and penl1itting Plaintiff s execution to proceed as scheduled on 

21 April 2006, subject to the following condition: 

that there are present and accessible to Plaintiff throughout the execution personnel 
with sufficient medica1 training to ensure that Plaintiff is in all respects unconscious 
prior to and at the time of the adnlinistration of any pancuroniull1 bronlide or 
potassium chloride. 

(Order, p. 14) (elllphasis in original). The Court further ordered that, if, during the execution, 

Plaintiff exhibited signs of consciousness, those personnel would illllnediately provide such care as 

was necessary to insure that Plaintiff was inl111ediately returned to an unconscious state. (Order, p. 

14). Finally, the Court ordered Defendants to file with the Court and serve upon the Plaintiff a 

"notice setting forth the plans and qualifications of such persoIDlel." (Order, p. 15). As set forth in 

greater detail below as well as in the Third Affidavit of Mark Dershwitz, M.D., Ph.D. and the Second 
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Affidavit of Marvin L. Polk, copies of which are attached hereto as Exhibits 1 and 2 respectively and 

the contents of which are incorporated herein by reference, Defendants have: (1) purchased a 

bispectral index n10nitor ("BIS nl0nitor"), a diagnostic device approved by the Food and Drug 

Administration ("FDA") that is used extensively in clinical settings to insure the unconsciousness 

of surgical patients; (2) revised the execution protocol to utilize the BIS Inonitor to measure the 

Plaintiff's level of consciousness throughout the execution procedure; (3) revised the execution 

protocol to provide for the adnlinistration of additional quantities of sodiunl pentothal beyond the 

initial dose of not less than 3000 nlg, if the Plaintiff, based on the readings of the BIS monitor, has 

not been rendered unconscious; and (4) revised the execution protocol to insure that Plaintiff is in 

fact unconscious, as nleasured by the BIS nlonitor, prior to the adlninistration of any pancuronium 

broll1ide. 

The BIS Inonitor was approved by the FDA in 1996 to serve as a nl0nitor of the depth of 

anesthesia in both surgical patients as well as those patients who are nlechanically ventilated in 

intensive care units while under sedative Inedications. 1 (Third Dershwitz Aff., ~~ 6, 8.) In 2004, the 

FDA approved the BIS nl0nitor as a device to prevent intraoperative awareness in surgical patients. 

(Third Dershwitz Aff., '1 6.) The device is used regularly in clinical settings where anesthesia is 

adn1inistered as well as in . care units for patients receiving 111echanical ventilation whose 

sedative n1edications might have to be adjusted to 111aintain unconsciousness based on the readings 

fronl the attached BIS Inonitor. (Third Dershwitz Aff., ~~ 3, 8.) 

The BIS n10nitor is connected by a cable to a strip of multiple electrodes which thelnselves 

are attached to a patient's forehead. (Third Dershwitz Aff., ~ 4.) These electrodes, because they are 

1 Defendants' expert, Mark Dershwitz, M.D., Ph.D., served as one of the investigators who participated in 

the initial clinical studies of the BIS monitor prior to its approval by the FDA. (Third Dershwitz Aff., ~ 3.) 
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analogous to those used to monitor a patient's heart rhythm with an electrocardiogran1 ("ECG"), can 

be applied by any health care provider experienced in the use ofECG monitors, including registered 

nurses, parmnedics, and en1ergency Inedical technicians ("EMT's"). (Third Dershwitz Aff., ~ 4.) 

In both the clinical and intensive care settings, a registered nurse has the requisite skill and training 

to and therefore typically applies the BIS Inonitor electrodes. (Third Dershwitz Aff., ~~ 4, 8.) 

Moreover, registered nurses possess sufficient skill and training to obtain, record, and interpret the 

values displayed on the BIS n10nitor screen. (Third Dershwitz Aff., ~~ 4,8.) 

Defendants currently en1ploy a Cardiac Monitor Defibrillator to observe and monitor the 

heart activity of the condelnned prisoner. The Cardiac Monitor Defibrillator located in the 

observation roon1 adjacent to the execution chmnber, attached to the condelnned prisoner by 

electrodes sin1ilar to an ECG and by electrical leads. A licensed registered nurse and the licensed 

physician are positioned in the observation room beside the Cardiac Monitor Defibrillator. Both 

medical professionals can observe the Cardiac Monitor Defibrillator, and the licensed registered 

nurse n10nitors the condelnned prisoner's heart activity continuously. The BIS Inonitor will be 

located such that it can be observed and its values read by both Inedical professionals. 

As a practical n1atter, the BIS Inonitor, through the electrodes attached to a patient's forehead, 

. acquires electroencephalogram ("EEG") or brain waves and analyzes these waves using its onboard 

computer. (Third Dershwitz Aff., ~ 5.) The BIS monitor displays a digital readout of the BIS value, 

with a value of "0" indicative of the absence of brain electrical activity, and a value of "100" 

indicative of the patient being awake. (Third Dershwitz Aff., ~ 5.) Multiple clinical trials in hUlnan 

beings have delnonstrated that a very high probability of unconsciousness and a very low probability 

of awareness when the BIS value during surgical procedures drops below "60." (Third Dershwitz 

Aff., ~r 7.) Accordingly, in the clinical anesthesia setting, the goal of n1edical personnel is to 



4 

maintain a BIS level below "60." (Third Dershwitz Aff., ~ 7.) According to Dr. Dershwitz, an 

individual who received a 3000 ll1g dose of sodium pentothal would be expected to produce a BIS 

monitor reading below "60" for hours assun1ing even then that the individual's cardiovascular and 

respiratory functions were aggressively supported. (Third Dershwitz Aff., ~r 9.) 

Based on consultation with Dr. Dershwitz, Defendants have revised their execution protocol 

to incorporate the use of the BIS 1110nitor in three Inaterial respects to insure the unconsciousness of 

the Plaintiff at the ti111e that the pancuronium bron1ide injection is adn1inistered and, conespondingly, 

at the tin1e that the potassium chloride is adn1inistered. First, Defendants have purchased for use in 

execution of Plaintiff a BIS 1110nitor which, when connected to Plaintiff, will pen11it Defendants 

to monitor the level of consciousness of Plaintiff during the execution procedure. (Second Polk Aff., 

'16; Third Dershwitz AfC '12.) Second, if the BIS 1110nitor displays a reading of"60" or higher after 

the initial dose of 3000 mg of sodium pentothal, the execution tean1 elnployed by Defendants will 

continue to adn1inister sodium pentothal until the BIS Inonitor reading falls below "60." (Second 

Polk Aff., ~ 6.) Third, the execution tean1 elnployed by Defendants will not adlninister any quantity 

of pancuroniun1 bron1ide to Plaintiff until such tilne as the BIS Inonitor reading falls below "'60." 

(Second Polk Aff., '16.) In the expert opinion of Dr. Dershwitz, to a reasonable degree of medical 

by incorporating these changes into the execution protocol, Defendants will ensure that 

Plaintiff will be rendered unconscious prior to the adlninistration of either pancuronium bron1ide or 

potassiLun chloride. (Third Dershwitz ~ 11.) 



Respectfully subn1itted, this 12th day of April 2006. 

ROY COOPER 
Attorney General 

/s/ ThOlnas J. Pitlnan 
ThOlnas 1. Pitlnan 
Special Deputy Attorney General 
North Carolina Departlnent of Justice 
Post Office Box 629 
Raleigh, NC 27602-0629 
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North Carolina State Bar NU111ber: 9625 
Telephone: (919) 716-6529 
Facsin1ile: (919) 716-6760 
E-Mail: tpitman((i!ncdoi.com 
Attorney for Defendants Beck and Polk 

/s/ J mnes Peeler Slnith 
J an1es Peeler Sn1ith 
Special Counsel 
North Carolina State Bar NU111ber: 5193 
North Carolina Deparllnent of Justice 
Telephone: (919) 716-6543 
Facsin1ile: (919) 716-6761 
E-Mail: ...LJ:;:,;:.;~~~~::..L:..:::::.:::'::':::':": 
Attorney for Defendants Beck and Polk 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on April 12, 2006, I electronically filed the foregoing 

Defendants' Notice and Response to 

which will send notification 

J. Donald Cowan, J1'. 
SMITH MOORE LLP 
Post Office Box 21927 
Greensboro, NC 27420 

April 2006 Order with the Clerk of Court using the CM/ECF 

such filing to the following: 

Laura M. Loyek 
SMITH MOORE LLP 
Post Office Box 27525 
Raleigh, NC 27611 
E-Inail: E-n1ail: 

~~~~~~~------~~--

Respectfully submitted, 

lsi ThOlnas J. Pitlnan 
ThOlnas.T. Pit111an 
Special Deputy Attorney General 

I :\Flour:'i\DA T A \ WP61 \TJP\Letbal Inl cction Foldcrs\Brown\ Working\Rcspol1sc. Order (7 ApriJ2006). wpd 
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3 WESTERN DIVISION 
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(919) 75 8732 

CAROLE PERKINS, ESQ. 

Green Street, Suite 400 
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ON BEHALF OF DEFENDANTS: 

Attorney General 
Department of Justice 
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\~. n r-- n~ 
STATE OF NORm CAROLINA .... - ~ IN THE GENERAL COURT OF mSTICE 

t, ~ ill . \ ,'. ~,! ? S Mill; 2 ',JiUPERIOR COURT DMSION 
COUNTYOFWA.'K.tuv <oJ,." ...... 

~Nt~VL C~Jlr~·:\'. C,f.,.c. 07 CVS 001109 

MARCUS ROBINSOli§'~g JAl\4ES EDWARD 
THOMAS, 

Plaintiffs 

Vs. 

THEODIS BECK~ Secretary of the NC 
Department ofCorrections~ MARVIN POLK, 
\7v"arden; et at in their individual and official 
Capacities, 

Defendants 
ORDER ALLOWING 

PRELTh.1INARY INJUNCTION 

This matter came on for hearing before the undersigned judge upon motion by 
plaintiffs for injunctive relief to stay their .scheduled executions. Plaintiffs con.tend that a 
January 17, 2007 decision of the North Carolina Medical Board prohibits physicians from 
participating in their execution. Plaintiffs ac.knowledge that the presence and 
participation by physicians in past executions have provided guarantees of medical 
intervention to insure humane treatment of condemned prisoners. Under these past 
executions in which physicians participated, federal courts have approved executions so 
iong as there existed sufficient medica1 protocol protections to minimize the potential for 
pain and suffering of the prisoner. 

Plaintiffs contend that the absence of a physician~ s participation in the monitoring 
and supervision of a condemned prisoner's medical condition during an execution creates 
a potential risk of pain and suffering to the prisoner in violation of the Constitutional 
prohibition against cruel and unusual punishment. 

The defendants at this hearing do not challenge the legal authority of the Medical 
Board to prohibit physician participation in an execution. Defendants' Counsel has 
announced that defendants ha.ve elected to comply with the Medical Board's decision and 
that physicians will no longer participate in the protocol to be followed in executions. 
Although a physician will be present during an executio14 that physician will not 
supervise or participate in the inj ection of any drugs or the monitoring of the prisoner's 
medical condition. Defendants contend that the Warden has the responsibility to insure 
that an execution is carried out in a constltutional and . lawful mai.iller and that the Warden 
may do so through the use of trained medical personnel that does not include a physician. 

BEZ-d vOO/ZOO'd Z19-1 VE: l t L OOZ-9Z-Ut~ r 



Defendants contend that their current execution procedures and protocol can be lawfully 
carried out without the participation of a physician. 

The defendants' current position is different from that which they have taken in 
past executions. This current procedure and protocol eliminates the physician's 
participation in an execution. This is a new execution protc)col approved by the Secretary 
of Corrections and the Warden. In view ()f1his significa.nt change in the execution 
protocol, the court rules that G.S. IS-188 I}Vtmmer and place of execution.] is controlling. 

G.S. 15-188 provides in part the following: HThe superintendent of the State 
penitentiary shall also cause to be provided, in c<)nformity with this Article and approved 
by the Governor and Council of State, the necessary appliances for the infliction of the 
punishment of death and qualified personnel to set up and prepare the injection, 
administer the preinjectionsl insert the IV catheter. and to perform other tasks required 
for this procedure in accordance with the requirements of this Article." 

The court is of the opinion that the Secretary of Corrections and the Warden may 
not significantly alter the existing protocol ior the manner and method of executions, 
which protocol has previously received cOUJt approval as constitutional, without first 
submitting such substantial changes to the Governor and Coun.cil of State for review and 
approval. In the absence of a protocol approved by the Governor and the Council of State 
whi ch authorizes an execution to be carned out under procedures that do not require the 
participation of a physician, the requirements ofG.S. 15-188 and Article 19 of Chapter 
15 of the General Statutes have not been met. 

WHEREFORE, the court having determined that the Governor and the Council of 
State have not reviewed and approved a new execution protocol which eliminates the 
requirement of participation by a physician, it is hereby ordered that the Plaintiffs' 
motions for preliminary injunction are allowed; "The State of North Carolina is restrained 
and enjoined from carrying out the scheduled executions of Plaintiffs until there has been 
compliance with the requirements of law as heretofore set forth in this order. 

However, if the Governor and Coun(~i1 of State or the Warden determines that the 
decision of the North Carolina Medical Baaed is invalid and is contrary to existing state 
law and prevents the Warden from conducting all execution in a la'WfUl and constitutional 
manner, this order is entered without prejud~ce to the right of the defendants to file a third 
P&"ty action against the North Carolina M:edical Board and to join that Board as a third 
party defendant to litigate that issue in this proceeding. 

The undersigned judge retains jurisdiction over aU matters in this case. 

TIffi SHERIFF OF WAKE COUNTY IS ORDERED TO IlVlIvlEDIATEL Y 
NOTIFY THE WARDEN OF CENTRAL PRISON THAT THE EXECUTIONS OF 
THE PLAINTIFFS HAVE BEEN STAYED ut..JTlL FURTHER ORDER THIS 
COURT. THE SHERIFF SHALL ALSO CAUSE A COpy OF THIS ORDER TO BE 
SERVED UPON THE WARDEN. 

BE2-~ vOO/SOO'd 2!9-1 -WOJ~ 58: 11 l002-9Z-u~r 
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It is so ordered this the 25 th day of January, 2007, 

F:di~~ 
Senior Resident Superior Court Judge 
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