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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 

13 

14 

15 

16 

MICHAEL ANGELO MORALES, 

v. 

Plaintiff, 

JAMES E. TILTON, Acting Secretary; ROBERT L. 
17 AYERS, JR., Acting Warden, 

18 Defendants. 

19 

CAPITAL CASE 

C 06-219 JF RS 

DEFENDANTS' POST
HEARING BRIEF AND 
RESPONSE TO COURT'S 
QUESTIONS 

20 In an order filed February 14 the Court denied Plaintiff's motion to enjoin his scheduled 

21 execution under the state protocol for lethal injections, conditioned on Defendants (1) using only 

22 barbiturates for the execution or (2) having an anesthesiologist present to verify that Plaintiff was 

23 unconscious before additional drugs were administered. Doc. 62; Morales v. Hickman, 415 

24 F.Supp.2d 1037 (N.D. Cal. 2006). The Court's conditional order was premised on concerns about 

25 anomalies in the logs of past executions suggesting a possibility that some inmates might not have 

26 been unconscious throughout the execution. When Defendants were ultimately unable to proceed 

27 with either alternative, the execution was stayed and an evidentiary hearing was conducted in 

28 September; additional testimony and a tour ofthe execution facility were conducted at San Quentin 
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1 on March 30, 2006. Following the hearing the Court ordered briefing and asked the parties to 

2 respond to several specific questions. Doc. 256. 

3 Plaintiff has failed to prove that the protocol creates the risk of arbitrarily inflicting 

4 unnecessary pain upon him or that any California condemned inmate suffered any arbitrary or 

5 unnecessary pain under the former state procedure. Instead, the evidence demonstrates that the 

6 current version of OP 770, like the version used in past executions, is a rational and humane 

7 procedure that poses no arbitrary or wanton risk that Plaintiff, or any other condemned inmate, will 

8 suffer unnecessary pain. California's three-drug protocol quickly renders the inmate unconscious 

9 with the injection of a potentially lethal bolus dose followed by a continuous infusion of thiopental, 

10 and hastens the dying process with pancuronium by suppressing reflexive breathing efforts before 

11 ending the inmate's life by stopping the heart with the administration of potassium. 

12 Allegations that condemned inmates in past executions were still conscious when given 

13 potassium rest on the lay impressions of defense lawyers who watched their clients die from afar and 

14 speculative inferences drawn from vague and imprecise references to "respirations" made on San 

15 Quentin execution logs. The record provides no reasonable basis for finding that any condemned 

16 inmate was conscious after delivery of thiopental and before the injection of pancuronium or 

17 potassium. 

18 The record establishes that all reasonable measures are taken to ensure a constitutional 

19 execution. The condemned inmate is evaluated prior to the execution to ensure that he has usable 

20 veins, the IV s are inserted only by RN s or MT As who have been trained and certified to administer 

21 IVs, and steps are taken to monitor and prevent either dislodging of the IV, or rupturing the inmate's 

22 veins. The drugs are numbered, color-coded, named, and organized in the proper order of 

23 administration, with backup doses at hand. Further protection against an inmate regaining 

24 consciousness is provided by the continuous administration of thiopental through a separate IV. The 

25 execution team members responsible for all of these tasks train for the execution by conducting 

26 numerous rehearsals. 

27 Although free of any constitutional deficiency, California's lethal injection procedure, like 

28 any matter of human design, can always undergo continual improvement. The state, as a matter of 
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1 civic responsibility, is, and shall always remain, committed to that effort. But Plaintiff, having failed 

2 to carry his burden of showing a violation of the Eighth Amendment, is not entitled to relief in this 

3 proceeding. 

4 STATEMENT OF FACTS 

5 A. OP 770 

6 Lethal injection executions in California are governed by OP 770, which sets forth the 

7 combination of drugs and procedures to be followed. The current version, dated March 6, 2006, 

8 Exh. 17, provides for the delivery of 1.5 grams of sodium pentothal, also known as thiopental, 

9 through an IV in the inmate's right arm. The drug is administered from two syringes, one containing 

10 1.0 gram and the other 0.5 gram. After the drug has been delivered, a continuous infusion of 5.0 

11 grams of thiopental will be started in the inmate's left arm. After the infusion has been started, the 

12 right arm IV will be flushed with 20 cc of saline, followed by one syringe containing 40 mg of 

13 pancuronium bromide, sometimes referred to by the trade name Pavulon. Three syringes each 

14 containing 80 mEq of potassium will then be delivered to the right arm until all have been injected 

15 or a flat line appears on the EKG, whichever occurs first. Exh. 17 at 29-32. 

16 1. Development And Revision Of OP 770 

17 OP 770 was developed by former San Quentin Warden Daniel Vasquez, who adopted the 

18 procedure used in Texas. UF 248-250Y He relied on information obtained during a visit to Texas 

19 and did not consult with medical personnel in drafting the protocol. UF 259. 

20 The original procedure called for 5.0 grams of thiopental, 100 mg of pancuronium 

21 delivered in two syringes each containing 50 mg, and 100 mEq of potassium from one or two 

22 syringes. Exhs. 67, 78 at 44. In early executions the thiopental was delivered from a single syringe 

23 containing the entire 5.0 grams. UF 293; Exhs. 67, 78 at 44. In later executions the thiopental was 

24 delivered in four syringes, each containing 1.25 grams; the change resulted from the manner in which 

25 the thiopental was packaged. UF 28, 292. All eleven of the lethal injection executions conducted 

26 

27 1. UF designates the Undisputed Facts agreed to by the parties and set forth in the Amended 
Joint Pre-hearing Conference Statement. The numbers following citations to "UF" correspond to 

28 the numbered paragraphs in the Undisputed Facts. 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 
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1 by California to date used 5.0 grams ofthiopental. 

2 The current protocol was adopted in March 2006 after events precluded the State from 

3 undertaking Plaintiff s execution as scheduled on February 21,2006. The Court's order in this case 

4 and possible changes to the protocol were thereafter discussed at a meeting in the Governor's office 

5 attended by various CDCR officials and counsel for Defendants. Also present was Dr. Robert 

6 Singler, a board-certified anesthesiologist who had originally agreed to attend Plaintiffs execution, 

7 but later determined in light of intervening judicial decisions that redefined his role that he was 

8 ethically unable to do so. UF 116-117d; RT 990-991.~/ Dr. Singler made clear he was not 

9 participating in the meeting to assist in revising the protocol but to answer medical questions based 

10 on his experience, background, and knowledge. RT 992, 996-997. Some ofthe discussion that took 

11 place is reflected in notes taken by CDCR General Counsel Bruce Slavin. RT 997-998; Exh. 71. 

12 During the meeting the doctor expressed some concerns that a 5.0 gram dose of thiopental could 

13 result in a drop in blood pressure and very slow circulation. RT 995-996. 

14 Following the meeting, former Warden Steven Ornoski asked Witness # 1, then the 

15 execution team leader, to draft what became the current version of OP 770. UF 285, 288. Dr. 

16 Thomas Rosko, an anesthesiologist and Chief Psychiatrist at San Quentin, provided assistance on 

17 the formula for mixing the bag containing 5.0 grams of thiopental for the continuous infusion. UF 

18 119-120, 288. The revised version of OP 770 was signed by Acting Warden Robert Ayers on 

19 September 14, 2006, and by Director of Adult Institutions John Dovey on September 18. Exh. 17 

20 at 32. 

21 2. Execution Team and Procedure 

22 Participation on the execution team is voluntary, RT 19, and new members must be 

23 unanimously approved by the existing team. RT 130-131. The team answers directly to the warden 

24 at San Quentin, RT 132-133, who approves members and selects the team leader. UF 7-8, 87bb, 

25 129. Participation on the team is not disclosed to other staff, RT 20, although the identity of the 

26 

27 
2. RT designates the transcript of the evidentiary hearing, beginning with the hearing at San 

28 Quentin on March 30, 2006. 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 
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1 team leader may become known to some personnel during preparation for an execution. UF 127. 

2 In order to maintain their confidentiality while participating in an execution, team members wear no 

3 identifying tags, badges, or rank insignia. RT 20-21. 

4 When informed that an execution has been scheduled, the team begins training on a weekly 

5 basis. RT 21-22. One week before the scheduled execution, the team goes on detached duty and 

6 trains for eight hours a day. RT 133-134. The training mainly consists of conducting simulated 

7 executions. RT 22; UF 29-30. Every aspect of the procedure is rehearsed except for the actual 

8 insertion of catheters into the vein of the training subject. UF 30. Training includes practice on 

9 pushing the syringe to deliver the drugs. RT 51-52. 

10 About one hour before the execution, the necessary syringes of each drug are prepared and 

11 attached to a cart in spaces designated by name and color-coded. The syringes are numbered in the 

12 order they will be used. RT 26, 75-76; Exh. 27. Backup syringes are also prepared and attached to 

13 the cart. RT 26-27,81-82. Thiopental, which is packaged by the manufacturer as a dry powder, has 

14 to be mixed with saline before drawn into the syringes. It is easy to mix as the drug is highly soluble 

15 and immediately goes into solution. RT 857-858,1025. 

16 Before an execution the inmate is moved to a death watch cell. At the direction of the 

17 warden he is brought into the chamber by five members of the team, who assist him onto the gurney 

18 and apply the straps. RT 27. Restraints are attached to the wrists and ankles, with straps across the 

19 shoulders, chest, waist, and groin area, all of which connect in the center of the body. RT 28. The 

20 straps are cinched tightly enough to prevent the inmate from getting loose but without restricting 

21 circulation to the arms or legs. RT 28-30. 

22 Once the inmate is restrained an MT A2/ or RN inserts a catheter into each arm and secures 

23 it with surgical tape. RT 30-31, 137-138, 182-183; UF 49-50, 50h. A different person sets each arm. 

24 

25 

26 

27 3. MT As, or Medical Technical Assistants, are Licensed Vocational Nurses and must have 
an IV certification on their license to participate in an execution. Witness # 3 and Witness # 4, the 

28 current MT A team members, have the required license. Exhs. 16, 30. 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 
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1 RT 31-32.11 Tubing connected to the saline bags, which are maintained in the antechamber, see Exh. 

2 4, is attached to the catheters after each is set. RT 32-33. After both IVs are established officers 

3 wrap the inmate's hands to the arm boards in order to prevent any leverage that might dislodge a 

4 catheter. RT 34-35. The gurney is then turned and locked into place; leads attached to the inmate 

5 are plugged into the EKG monitor, and the chamber door is closed. RT 33-35; Exh. 18. Although 

6 there are no doctors on the execution team, a doctor monitors the EKG reading and fills out the 

7 execution log. RT 39; UF 5, 63b. 

8 When the order to start the execution is given, the appropriate syringe is removed from the 

9 cart by an MTA, attached to a stopcock on the outside of the chamber, and the contents pushed into 

10 the inmate through the tubing. RT 39-41, 44-45; Exh. 6. As each syringe is emptied it is returned 

11 to its designated location on the cart and the next syringe is attached. RT 39-41,44-45. The person 

12 delivering the drugs maintains a steady, even pressure to avoid rupturing or "blowing" the vein. RT 

13 48-49. Pushing the syringe is a simple, mechanical task that can be taught to someone with no 

14 medical background. RT 1006-1007. An MT A is assigned to monitor the inmate's right arm during 

15 the execution. RT 38-39. The doctor pronounces death when there is a flat line on the EKG. RT 

16 52. 

17 After the inmate is strapped to the gurney and the door to the chamber has been closed, 

18 the lights in the antechamber are lowered in order to prevent the witnesses from identifying any of 

19 the execution team members. R T 60-61. The light inside the chamber remains on throughout the 

20 execution, RT 62, as does a red light illuminating the saline bags in the antechamber. RT 69,98; 

21 UF 41, 63a; Exh. 4. Two doctors who had attended executions testified that the low light affected 

22 their ability to fill out the execution logs. UF 44, 63b. After the door is shut and locked, only 

23 muffled noises can be heard from inside the chamber. RT 115. During several executions there 

24 were a number ofCDCR officials in the anteroom, see, e.g., UF 43,46,206,324, which occasionally 

25 obscured the doctors' ability to observe the inmate and complete the execution log, see, e.g., UF 43b-

26 

27 
4. The inmate is evaluated prior to the execution to determine ifhe has useable veins. UF 

28 74; Exh. 19 (memorandum re: S. Williams's veins); Exh. 20 (memorandum re: Allen's veins). 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 
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1 44, and whose presence could potentially interfere with the execution team. See, e.g., UF 45, 188-

2 189. 

3 B. Past Executions 

4 1. Execution Witnesses 

5 Plaintiff presented testimony from three witnesses to lethal injection executions; one of 

6 these executions was conducted in California, the other two in North Carolina. 

7 The California witness, Margo Rocconi, represented Stephen Anderson for six years and 

8 became friends with him. RT 240,247. It appeared to Rocconi that after Anderson's IVs were set, 

9 RT 241-243, and an announcement made that the execution was beginning, Anderson was holding 

10 his breath. R T 244-245. His chest and stomach area heaved about 30 times and he appeared to have 

11 three" convulsions" over four to five minutes. RT 245-247. Sometime after the movements stopped 

12 Anderson was pronounced dead. RT 246. Rocconi is not a physician nor does she have any medical 

13 training, and she could not tell whether the movements she observed were voluntary or whether 

14 Anderson was conscious. RT 248-249Y Attending the execution was not a pleasant experience. 

15 RT 247-248. 

16 Heather Wells represented Edward Hartman for five years and became friends with him. 

17 Attending his execution was an unpleasant experience. RT 200-201,209. Throughout the execution 

18 Hartman was on a gurney and covered with a sheet from his feet to his collarbone. RT 202-203. 

19 Soon after it was announced that the execution would begin, Hartman's eyes closed, then opened 

20 about halfway. RT 204-205. His throat started pulsating and shaking, there was rapid and violent 

21 heaving of his chest, and his torso seemed to rise offthe gurney. RT 205-206. Wells believed the 

22 shaking lasted about five minutes. RT 206. Hartman's muscles looked slack and his skin seemed 

23 to pull down from his face. RT 206. The twitching slowed, then lessened for about a minute, after 

24 which Hartman closed his eyes and became still. RT 206-207. The execution took about 15 

25 minutes. RT 207-208. Wells did not think Hartman's movements were voluntary, and she did not 

26 

27 
5. Dr. Singler did not believe a lay observer would be able to determine whether movement 

28 was voluntary or reflexive. RT 1024. 
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1 know if Hartman was conscious. RT 211-213. Wells found it painful to watch the procedure, but 

2 she did not know if Hartman himself was in any pain. R T 213.ft 

3 Cindy Adcock witnessed several executions of death row inmates she had represented. 

4 RT 229-230. The first, of Zane Hill, occurred in 1998. RT 216-217. Adcock first saw Hill on the 

5 gurney covered with a blanket; he had been given drugs for an anxiety disorder and appeared to be 

6 unconscious. He never moved. RT 218-219. Adcock saw Hill take a few breaths after the execution 

7 began and could not tell when he died. RT 219-220. 

8 Adcock represented Willie Fisher in federal habeas and clemency proceedings. R T 220, 

9 230-231. After the execution began, Fisher yawned and closed his eyes. A couple of minutes later 

10 his chest began heaving, his neck went back, and his mouth opened as ifhe were gasping for breath. 

11 RT 221-23. The behavior continued for about ten minutes, then gradually stopped. RT 223-226. 

12 Adcock thought the execution lasted about 21 minutes. RT 226. She did not know whether the 

13 movements were voluntary or whether Fisher was conscious. R T 232-233. Watching the execution 

14 was not pleasant for Adcock, particularly because one of Fisher's family members became 

15 distraught. RT 233. 

16 The execution of Timothy Keel, whom Adcock had represented in clemency proceedings, 

17 lasted about 18 minutes. RT 226, 229, 233. Keel appeared to be trying to communicate even after 

18 the execution began. He started gasping for breath but then stopped; his eyes stared and his mouth 

19 gaped open. Keel was shaking and heaving for about 10 minutes and his face was twitching. R T 

20 227-229. Adcock could not tell whether Keel was conscious or whether his movements were 

21 voluntary, and she found the experience uncomfortable. RT 234-235. 

22 Finally, Adcock attended the execution of Steven McHone in 2005. He exhibited one big 

23 jerk, his head went up and mouth opened, and he was in an odd contorted position. There was no 

24 other movement beyond some minor twitching in his face. RT 235-236. The execution lasted about 

25 

26 

27 
6. No evidence was introduced about the date of Hartman's execution or the protocol used 

28 by North Carolina at that time. 
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1 10 minutes.:u 

2 2. California Executions 

3 Evidence about prior California executions was introduced primarily through the execution 

4 logs~ and Undisputed Facts. California has conducted 11 lethal injection executions beginning with 

5 William Bonin in 1996, Exh. 29, through Clarence Ray Allen in January 2006. Exh. 15A. Under 

6 the former version of OP 770, all of the drugs were delivered through the right arm IV with the left 

7 arm established solely as a backup. UF 81, 279; Exh. 78 at 45-46. It is undisputed that the 

8 redundant left-arm IV was not properly established in the Stanley Williams execution. UF 50a-50g. 

9 There was no evidence presented that the right arm IV failed during any execution, including 

10 Williams's. 

11 Inmates Jaturun Siripongs, Robert Massie, Stephen Anderson, and Clarence Ray Allen 

12 were given an additional dose of potassium. UF 125; Exhs. l1A, 12A. In each case, the extra dose 

13 was authorized by the warden because the inmate had not demonstrated a flat line EKG within a 

14 reasonable time. UF 196-199. Prior to receiving the additional potassium, the EKG for Siripongs 

15 demonstrated an "agonal rhythm," Exh. 8A, while Anderson had displayed an "idioventricular 

16 rhythm." Exh. 12A. Those conditions indicate thatthe inmates were already dying. RT 1045-1047. 

17 The printed execution log is filled out by a doctor and contains spaces to enter the heart 

18 and respiration rate ofthe inmate and to note the time at which various events occur. See, e.g., Exh. 

19 29. Dr. Calvo, who was present for every execution from Bonin through Anderson, measured 

20 "respirations" by counting them for a full minute. UF 65. Dr. St. Clair measured "breathing" during 

21 the executions of Stanley Williams and Allen by counting breaths for 15 seconds and multiplying 

22 by four. UF 73. The length of the executions, from injection of thiopental to pronouncement of 

23 death, varied from 4 minutes for Keith Williams, Exh. 25, to 20 minutes for Allen, Exh. 15A, with 

24 

25 

26 7. No date was given for the executions of Fisher and Keel, nor did Plaintiff introduce any 
evidence regarding the drug protocol used in any of the executions observed by Adcock. 

27 
8. Defendants have been unable to locate the log for the execution of Thomas Thompson. 

28 UF 125a. 
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1 the average being 11.3 minutes)Y The experts did not agree on the significance, if any, of the 

2 respiration notations. 

3 Dr. Heath was concerned that breathing continued to be reported after the thiopental had 

4 been delivered. RT 533-534. Because the doctors who created the logs were confident they were 

5 . recording breathing, Dr. Heath accepted that interpretation. RT 535. He conceded, however, that 

6 he could not know for certain whether any inmate was actually breathing, noting there is a difference 

7 between respiratory effort and actual breathing. RT 537-538, 730-731. Dr. Heath acknowledged 

8 that without a good view it would be possible to confuse breathing with involuntary respiratory 

9 effort. RT 732-733. He agreed that with the chamber door closed it would be impossible to hear 

10 any sounds indicating respiration the inmate might exhibit, that the doctors had difficulty getting to 

11 the window to make their observations, and that the low lights hindered them in filling out the log. 

12 RT 736-739; see UF 43b-44, 63b. Because Dr. Heath was not present and must rely on the doctors's 

13 accounts of what they observed, RT 731, "[o]ne has to be open-minded" about what actually 

14 occurred during the executions and what the doctors might have seen when they recorded 

15 "respirations." RT 537. 

16 Dr. Singler explained that involuntary respiratory effort is different from voluntary 

17 breathing, noting that even a trained physician might confuse the two. RT 1017-1020. One has to 

18 look for movement in a small area at the top of the chest as opposed to any heaving in the abdomen 

19 or intercostal muscles. RT 1018-1020. Standing outside of the chamber one could not distinguish 

20 between normal respiratory effort and shallow respirations. RT 1143. Dr. Calvo's deposition 

21 testimony did not provide sufficient information to differentiate between effective respiration and 

22 respiratory effort. RT 1020-1021, 1144-1146. Even if the inmate were actually breathing, that 

23 would not necessarily establish that he was conscious. RT 1021. 

24 Dr. Brent Ekins testified that while visible manifestations of breathing would be expected 

25 to disappear within a minute or less after a 5.0 gram dose of thiopental, automatic or reflexive efforts 

26 

27 
9. The average does not include Thompson for whom the printed log is missing, although 

28 the handwritten log indicates that his execution took five minutes. Exh. 7. 
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1 at breathing could continue until the pancuronium was delivered. All effort would cease within a 

2 minute or two of receiving pancuronium. RT 953-955. Dr. Ekins agreed it would be necessary to 

3 know what the doctors at the executions were measuring and the basis for their conclusion that the 

4 inmates were breathing. RT 959-960. 

5 In addition to the printed form, a handwritten log is maintained by a member of the 

6 execution team who is stationed at a desk near the death watch cell, which is behind and closed off 

7 from the antechamber. UF 131; see, e.g., Exhs. 7, 98. The officer writes down everything the 

8 inmate does based on the officer's own observations. UF 133-134. Information pertaining to 

9 portions of the executions not visible to the officer must be obtained either from the printed log kept 

10 by the doctor or from someone else on the execution team. UF 133-134,299,319. 

11 3. Plaintiff's Scheduled Execution 

12 In its order conditionally denying an injunction, the Court allowed Plaintiffs execution 

13 to proceed if Defendants met one of two conditions, the second of which required "independent 

14 verification through direct observation and examination by a qualified individual or individuals, in 

15 a manner comparable to that normally used in medical settings where a combination of sedative and 

16 paralytic medications is administered, that Plaintiff in fact is unconscious before eitherpancuronium 

17 bromide or potassium chloride is injected." The Court required that monitoring be continuous until 

18 Plaintiff was pronounced dead. It further ordered that the identity ofthe person or persons involved 

19 could remain confidential. Morales v. Hickman, 415 F.Supp.2d at 1047-1048. 

20 Dr. Singler agreed to be present for the February 21 execution, based on his understanding 

21 from the Court's order that his role was to monitor unconsciousness from the time the anesthetic 

22 drug was delivered until the pancuronium was begun. He would be in the chamber with Plaintiff 

23 throughout the execution. RT 977 -978 . .!.Q1 Although he had some initial concerns about his role, Dr. 

24 Singler was confident that if the procedure proceeded in accordance with the protocol there was 

25 

26 10. Defendants also obtained a second expert as a backup and his identity has remained 
confidential. RT 978; UF 93. Anesthesiologist # 2 testified in a deposition as to his understanding 

27 of the limited role, if any, he would play in the execution. UF 94-99, 106-108. But for the expanded 
role articulated by the circuit court's opinion, Dr. Singler would have been present during Plaintiffs 

28 execution as required by this Court's order. 
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1 virtually no chance Plaintiff would suffer any pain. RT 979,982-983. Dr. Singler understood that 

2 his role was limited to monitoring consciousness. RT 1063. 

3 Two or three days before the scheduled execution Dr. Singler attended a practice session 

4 at San Quentin. While there the execution team conducted a complete run-through ofthe procedure, 

5 followed by discussion and a second practice run. RT 979-980. Although the doctor was 

6 uncomfortable with changing the protocol, he did suggest that the team consider adjusting the 

7 stopcock so that the drugs were delivered from the syringe at the passive flow rate of the IV, a 

8 procedure that could help avoid blowing the vein but would not significantly slow delivery of the 

9 drugs. RT 982-984, 1102-1103. Other than discussing the equipment he would use, Dr. Singler 

10 made no other suggestions on how the team should conduct the execution. RT 984-985. He never 

11 instructed the team on how much thiopental to deliver or suggested they should give less than 5.0 

12 grams, but did express his beliefthat it was likely Plaintiff would be unconscious before the entire 

13 dose was delivered. RT 1104-1109. 

14 On the eve ofthe execution Dr. Singler was given a copy of an opinion issued on February 

15 19 by the Ninth Circuit. See Morales v. Hickman, 438 F.3d 926 (9th Cir. 2006). The circuit court 

16 concluded that if the anesthesiologists were unable to ensure that Plaintiff remained unconscious, 

17 they were authorized to take appropriate steps alone or in conjunction with the execution team to 

18 return Plaintiff to an unconscious state. Id. at 931; Exh. 136. Dr. Singler concluded that the court, 

19 by requiring the doctors to take all medically appropriate steps necessary to ensure unconsciousness, 

20 imposed upon him an affirmative duty that went beyond mere monitoring. In effect he felt he would 

21 have been put in the position of being perceived as the executioner, which he felt was at variance 

22 with the American Medical Association's ethical standards. RT 985-988. Ultimately both doctors 

23 concluded that they could not ethically attend the execution under these circumstances. RT 988-989; 

24 UF 112. 

25 C. Plaintiff's Expert Witnesses 

26 1. Dr. Kevin Concannon 

27 Dr. Concannon, a doctor of veterinary medicine and expert in veterinary anesthesia, R T 

28 252,255-257, testified that he would not recommend the use ofOP 770 for his veterinary patients. 
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1 RT 257 -258.!.!I He based his conclusion on the lack of direct contact with the "patient" and concern 

2 that the combination of drugs and manner of delivery could result in pain and suffering. RT 258. 

3 Dr. Concannon, who has no expertise in human anatomy, physiology, or anesthesiology, RT 272-

4 273, referenced the American Veterinary Medical Association (AVMA) guidelines for animal 

5 euthanasia as the best source of information on euthanizing a living animal. RT 259, 270-271; Exh. 

6 42. 

7 The doctor was familiar with the preface to the A VMA guidelines stating that they are not 

8 intended to apply to executions, RT 273; Exh. 42, and acknowledged that the AVMA had advised 

9 that the guidelines should not be "extrapolated" to humans. RT 272-274; Exh. 47. He nonetheless 

10 felt they contained valuable information, if for no other reason than the lack of scientific data on 

11 human euthanasia. RT 273-275,280. But animal-to-human extrapolation is, for Dr. Concannon, 

12 something of a one-way enterprise: That a particular method of human execution was deemed 

13 constitutional by the courts, for example, would not justify its use as a method of animal euthanasia. 

14 RT 279. 

15 2. Dr. William Ebling 

16 Dr. Ebling, an expert in pharmacokinetics and pharmacodynammics, RT 315-316, was 

17 involved in several studies of anesthetic agents including thiopental. RT 295-297. Because the 

18 ability to conduct testing on humans is limited, much of his resesarch involved animals, in particular 

19 rats, from which he develops mathematical models designed to understand the effects of drugs in 

20 humans. RT 303-306, 308. In one study that included human subjects, blood samples and EEG 

21 readings were used to investigate the relationship between the blood level of thiopental and 

22 responses to various stimuli. RT 306-307, 368-369. All of his work involved clinical doses of 

23 thiopental in the range of 250 to 300 mg. RT 369-370. The doctor is unaware of any studies 

24 involving the massive 5.0 gram dose used in past California executions or even the 1.5 gram dose 

25 in the current version of OP 770. RT 350. Indeed, he did not know of anyone receiving 1.5 grams 

26 

27 
11. The doctor's testimony was supplemented by an affidavit from Dr. Concannon dated 

28 September 26,2006, and provided to Defendants on the first day of the hearing. Exh. 145. 
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1 in a clinical setting. R T 409. 

2 Thiopental rapidly puts someone in a plane of surgical anesthesia, but then rapidly wears 

3 off. RT 298-299. It is designed to oblate the ability of the brain to respond to noxious stimuli. RT 

4 335-336. The drug initially goes to perfused organs such as the brain, heart, and lungs but easily 

5 diffuses into and out of the brain through the venous flow. RT 323-324. Increasing concentration 

6 in the arterial blood relates to an increasing depth of anesthesia, RT 334, but after an injection there 

7 is a rapid decline in the blood concentration. RT 325. After a standard clinical dose of250 to 300 

8 mg, one would expect the patient to open his eyes within five to eight minutes. RT 331. 

9 Dr. Ebling concluded that OP 770 creates the risk of a painful execution because there is 

lOa possibility the inmate could emerge from the anesthetic effect of the thiopental. RT 318-319. He 

11 expressed concern that the protocol did not allow for variability and the need to fine tune anesthesia, 

12 RT 319-320, but acknowledged that the concern in a clinical setting to both give just enough-but 

13 not too much-ofthe anesthetic does not apply in the context of an execution. RT 367 -368. Without 

14 modeling, which would be extensive and complex, RT 385-386, the doctor could only state that it 

15 was "possible" an execution under the current procedure will result in a painful death, but could not 

16 identify the level of risk involved. RT 388. Based on his review of the execution logs Dr. Ebling 

17 could not say whether any California inmate had suffered a painful death. RT 388-389. 

18 Peak concentrations of thiopental will be lower at the end of a slow infusion as opposed 

19 to a quick push, RT 351-352, and the timing and administration of the drug influences the time 

20 course of blood concentrations and effects the time course of concentration in the brain. RT 356. 

21 Although 1.5 grams of thiopental administered over two and a half minutes would induce 

22 unconsciousness by the end ofthe infusion, Dr. Ebling could not say when the individual might wake 

23 up; however, he agreed there would be at least some minutes of unconsciousness. RT 389-391. He 

24 agreed that 1.5 grams could be fatal, RT 420, but he would only be speculating about how many 

25 people might not be adequately anesthetized by that amount ofthe drug. RT 396-397. With a bolus 

26 dose followed by a continuous infusion there could be an initial drop in peak concentration followed 

27 by a rise in concentration. RT 354-355. Dr. Ebling believed that under the existing California 

28 procedure it would take four minutes for the continuous drip to reach the left arm, by which time the 
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1 other drugs would have been delivered, thus precluding any contribution by the additional thiopental 

2 to ablating consciousness. RT 401-403. That potentiality could be avoided simply by delaying 

3 delivery of the pancuronium. RT 404. 

4 Changes in a person's cardiovascular status, such as that resulting from anxiety or fright, 

5 can cause a higher distribution rate, which affects concentration levels and thus the level of 

6 anesthetic depth. RT 357-358,361-362. Assuming based on high initial pulse rates reflected in the 

7 execution logs that some inmates are anxious and frightened, RT 381-382, Dr. Ebling was concerned 

8 that OP 770 does not mandate premedication which could compensate for the increased cardiac 

9 output. RT 361-362, 382. 

lOA barbiturate such as thiopental can be fatal at higher doses because it causes respiratory 

11 and cardiovascular collapse. The higher the dose, the faster death will ensue. RT 419-420. Death 

12 from barbiturate overdose, however, is "ugly" and slow; "it's not pretty to watch." RT 429-430. 

13 3. Dr. Mark Heath 

14 Dr. Heath is a board-certified anesthesiologist and clinical professor at Columbia 

15 University, RT 431-433, as well as a self-professed "expert" on lethal injection procedures.J1i He 

16 has testified eight to nine times in challenges to lethal injection procedures, RT 435, five ofthem, 

17 including this case, in 2006, RT 656-657, and provided declarations in some 20 to 40 other cases, 

18 always in support of attacks on the state procedure. RT 435,657-658.111 Based on his review of 

19 protocols from virtually every state that has conducted a lethal injection execution and familiarity 

20 with other state practices, Dr. Heath believes he can make comparisons between the states and their 

21 specific practices, RT 437, while nonetheless acknowledging that no two protocols are exactly the 

22 same. RT 663. In his opinion the closest any state comes to reasonably ensuring a humane 

23 execution has occurred in Missouri, but only if the state officials adopt the requirements set forth in 

24 an order of the federal district court. RT 438-439, 673, 703-704. 

25 

26 
12. Dr. Heath testified on direct examination that he opposes the death penalty. RT 438. 

27 
13. Before his involvement in this case Dr. Heath had filed declarations in support of 

28 challenges to California's protocol in the Cooper and Beardslee cases. RT 658; Exhs. 57, 58. 
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1 Dr. Heath agreed to testify in this case because OP 770 does not comport with the 

2 veterinary standards set forth in the A VMA euthanasia guidelines. RT 439-440, 441. He believes 

3 it is inevitable that there will be an inhumane execution in California, assuming that has not already 

4 occurred, but believes the risks are "easily correctable." RT 440-441. While acknowledging that 

5 his testimony reflected "just [his] opinions," RT 667, and was at times nothing more than "total 

6 conjecture," RT 559, Dr. Heath nonetheless opined on a number of matters unrelated to his medical 

7 training and experience, including (1) the manner in which OP 770 was originally developed and 

8 later revised; (2) the members of the execution team, including their background, training, and 

9 selection; (3) the physical layout of the execution chamber and equipment used; (4) prison record 

10 keeping; and (5) the manner in which the state's legal counsel had litigated the instant lawsuit. Dr. 

11 Heath ranked California in the lower 25 percent of states using lethal injection in terms ofthe quality 

12 of its protocol, RT 664, but ultimately conceded that he lacked sufficient information to conclude 

13 that any California inmate was actually conscious when either the pancuronium or potassium was 

14 delivered. RT 730. Dr. Heath does not equate a constitutional procedure with a humane one, RT 

15 791-792, and did not believe California should either. R T 668-669. Indeed, he was highly critical 

16 of state officials for trying to "meet a legal finish line, I think, instead of a medical humane finish 

17 line." RT 626. We detail Dr. Heath's criticisms of California's procedure. 

18 

19 

a. Development And Defense Of OP 770 

Dr. Heath concluded that CDCR must determine goals and priorities in consultation with 

20 someone who understands the drugs in order to achieve a humane execution. RT 441-442. 

21 Adopting the procedure used in another state, as California did, will not suffice. RT 597, 612, 659-

22 660. It is equally inappropriate, in his opinion, to consider whether the particular protocol has been 

23 approved in other states. RT 600-601,612,625-626. The doctor concluded that the meeting at the 

24 governor's office was convened only in service of ensuring that the protocol survived legal 

25 challenges, not to make the procedure more humane, R T 616, and he expressed his concern that 

26 lawyers would have any say in how the execution was conducted. RT 666,670. Indeed, Dr. Heath 

27 even considers it inappropriate to focus on the legal requirements applicable to an execution; 

28 humaneness, in his opinion, is solely a medical question. RT 669. 
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1 While acknowledging the A VMA' s advisory not to extrapolate from its animal euthanasia 

2 guidelines to human executions, Dr. Heath thought the veterinary guidelines should be followed and 

3 that it would be a disservice not to consider and compare them. RT 660, 719-720. Indeed, he was 

4 dismayed that state officials had moved to exclude testimony from Dr. Concannon and about the 

5 AVMA guidelines. RT 666-667, 671. When confronted with a recent federal court decision finding 

6 that animal euthanasia standards "has no bearing" on state lethal injection procedures, Walker v. 

7 Johnson, 2006 WL 2619857; Exh. 147, Dr. Heath professed not to understand the legal issues but 

8 thought it "a common sense matter of dignity" that a state would not use a method of execution not 

9 approved for animal euthanasia. R T 796-797.13/ 

10 

11 

b. Drugs 

A 5.0 gram dose ofthiopental as used in the former protocol, if properly delivered, would 

12 stop anyone from breathing, would result in a deep level of unconsciousness that would last beyond 

13 the duration ofthe execution, and would eventually be independently fatal. RT 461-462,494,791. 

14 The 1.5 gram bolus dose provided for in the current version of OP 770 is more than a clinical 

15 amount, and it would result in unconsciousness and death for the great majority of people. RT 625, 

16 695, 791. Dr. Heath believes unconsciousness could result in as little as 30 seconds after thiopental 

17 hit the veins and with a 1.5 gram dose could, as he testified in his deposition, last "several tens of 

18 minutes." R T 697-699. If the inmate were unconscious it would not matter if pancuronium were 

19 used or how much potassium was delivered. RT 457, 706-707. Although Dr. Heath had insisted in 

20 earlier declarations that a continuous infusion of thiopental was essential, Exhs. 53, 57, he had not 

21 expected the state would adopt that procedure while also lowering the initial bolus dose. RT 691-

22 694. Despite his earlier endorsement of using a continuous infusion, the doctor now insists the new 

23 

24 

25 

26 
14. Nonetheless, when later asked by the Court about the Virginia procedure as described 

27 in Walker v. Johnson, Exh. 147, Dr. Heath stated that it ameliorates some of the flaws he identified 
in California, even though Virginia uses the same combination of drugs and does not have a doctor 

28 present to monitor anesthetic depth. RT 839-842. 
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1 procedure adds complexity and false assurance to the process. RT 624-625.121 

2 Dr. Heath also noted Dr. Ebling's testimony that medication should be given before the 

3 execution to reduce anxiety and narrow the range of physiological responses to the thiopental. R T 

4 546-547. Although in an earlier California case Dr. Heath had been critical of the provision in OP 

5 770 offering Valium to the inmate before he was executed, RT 682-683; Exh. 57, he now objects to 

6 the exclusion of that provision from the current protocol. RT 684-685.!§1 

7 Dr. Heath characterized delivery of pancuronium as the "cosmetic phase" of the 

8 execution, see Exh. 141, noting that some officials have said it is used to stop death movements 

9 which could be disturbing to witnesses. RT 460. Although admitting that he had never been shown 

10 any statement from a California official that pancuronium was used only for cosmetic effect, Dr. 

11 Heath insisted that he had never seen any rejection of statements by state experts that the drug can 

12 have that effect. RT 707-708.!11 Despite asserting that he was unaware of any state that used only 

13 thiopental and potassium in its protocol, RT 710-711, the doctor had, in an earlier California case, 

14 noted that New Jersey's procedure omitted pancuronium. RT 711-713; Exh. 57. That might make 

15 the New Jersey procedure more humane, Dr. Heath opined, but emulating that procedure by 

16 removing pancuronium from California's protocol would not be enough because wholesale 

17 adoption of another state's procedure is not "due diligence." RT 714-715. Dr. Heath opposed using 

18 pancuronium because it created a risk that the inmate might be in pain during the execution but 

19 unable to tell anyone. RT 455. 

20 Dr. Heath concluded that potassium is, in the majority of the cases, the drug that kills the 

21 inmate. RT 447-448. Accordingly, he conceded that an execution using potassium would 

22 

23 15. Although a procedure using a single barbituric agent would more closely resemble 
veterinary euthanasia practices, Dr. Heath was critical of the state's decision to take that approach 

24 as an alternative to using the anesthesiologists because the execution team would have had 
25 insufficient time to rehearse the new single-drug procedure. RT 715-717. 

26 16. Dr. Ebling had identified Valium as a drug that could be used for premedication. RT 
398-399. 

27 
17. He also admitted that he was unaware of any evidence suggesting that Texas used 

28 pancuronium solely for cosmetic effect. RT 708. 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 

18 



Case 5:06-cv-00219-JF     Document 269     Filed 11/09/2006     Page 25 of 51


1 necessarily take less time to complete than one using only thiopental. RT 779-780. Concentrated 

2 potassium given to a conscious patient would result in excruciating pain, RT 448,452, 826-827, 

3 and it was "completely incorrect" to suggest otherwise. RT 453. The doctor noted that some 

4 inmates had been given an additional dose of potassium, presumably because there had not been 

5 a flat line on the EKG. RT 554. He did not know what circumstances led to the administration of 

6 additional potassium, but acknowledged it could have been related to depression of the inmate's 

7 circulatory system. RT 831. 

8 c. Execution Team 

9 Dr. Heath concluded that the execution team consisted of the "wrong group" of people 

10 because they did not understand the drugs, were not prepared to react to problems, and were not 

11 familiar with the protocol. RT 442-443. He insisted that all the team members had to read the 

12 protocol, RT 560-561, and must understand how the drugs work in case they make a mistake. RT 

13 758-759. He also found it unacceptable that there was no written procedure for every contingency. 

14 RT 576. The doctor found it "appalling" that one retired team member exhibited confusion in her 

15 deposition about the process for mixing drugs, RT 504, and was critical of several past execution 

16 team members for not being able to adequately describe the procedures in which they had 

17 participated. See, e.g., RT 495-496,509-510,561-569. While acknowledging that most of the 

18 witnesses had retired several months to years earlier, and conceding that their lack of recall did not 

19 mean the executions in which they participated were inhumane or that the team members did not 

20 know what they were doing at the time, Dr. Heath thought an execution would be a memorable 

21 event and he expected the participants to have better recall of its details. R T 765-769. Although 

22 rehearsals are important, RT 570-571, Dr. Heath had never attended a practice session in California 

23 or any other state. RT 680. He nonetheless insisted there was inadequate training and identified 

24 the entire process as "dysfunctional." RT 510. 

25 Dr. Heath opined that CDCR must completely change its procedure for recruiting and 

26 selecting team members. RT 576-577,579. He thought it was cruel to allow someone diagnosed 

27 with PTSD to be on the team, RT 578, and it showed poor judgment that someone who had once 

28 
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1 been suspended for bringing "illegal narcotics" into the prison, was on the team. RT 578-579,l.§/ 

2 Dr. Heath did concede that he simply had a different opinion from the warden as to who should 

3 participate in an execution. RT 787. 

4 d. Execution Chamber 

5 Dr. Heath described the drug delivery system as needlessly complex and bizarrely located. 

6 RT 443-444. He complained that the antechamber was too dark, RT 580-591; that the execution 

7 area was too crowded, RT 585-586; that the chamber door should not be sealed, RT 589-591; that 

8 the IV bags are hung too high and in a "bizarre" location, RT 591-592,596; and that the injection 

9 should not be effected from the antechamber. RT 594. He also opined that cramped conditions in 

10 the chamber could cause problems setting the IVs and did not provide a good working space. RT 

11 635-636. Although Dr. Heath was concerned that the drugs might not be delivered in the correct 

12 order, he could not say whether there had been a failure to deliver all of the drugs or to deliver them 

13 in the correct order in any execution. RT 765. 

14 

15 

e. Monitoring Anesthetic Depth 

The centerpiece of Dr. Heath's testimony was his insistence that the use of potassium 

16 required monitoring to ensure the thiopental places the inmate in a surgical plane of anesthesia. RT 

17 478,480,484. Monitoring is both "art and science," RT 481-482, and it is important in a surgical 

18 context to insure that the patient is made sufficiently unconscious to undergo the procedure, yet can 

19 thereafter be awakened. RT 744-745. Dr. Heath acknowledged that the objectives are different in 

20 a lethal injection execution, where an intentional overdose is employed. RT 745. Nonetheless, in 

21 Dr. Heath's view, monitoring is still required. RT 485. Indeed, monitoring is not enough; the 

22 monitor must be able to act ifthere appears to be inadequate anesthesia. RT 745. 

23 In order to insure proper monitoring, it must be conducted by someone with training in 

24 anesthesiology. RT 487. Dr. Heath was certain that if a good faith effort were made, a doctor 

25 willing to do the job could be found, RT 484-485, although he assumed searching for one would 

26 

27 
18. Dr. Heath offered this opinion without knowing the drug was a small amount of 

28 marijuana or how long ago the event had occurred. RT 782-785. 
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1 be a "fairly lengthy process." RT 808. He was aware that Missouri had been unable to find a 

2 doctor as required by a district court order but was convinced the state had not made sufficient 

3 efforts. RT 676-677.1J) 

4 Dr. Heath conceded that the participation required by the Missouri court order would 

5 violate AMA ethical limitations, and he personally believed it would be unethical for any doctor 

6 to follow that order. RT 674-675.IQI He also agreed that the American Society of Anesthesiologists 

7 viewed involvement in an execution as unethical. RT 798-800; Exh. 62. To satisfy Dr. Heath, the 

8 state would thus be required to find a doctor whose ethics varied from that of his profession and 

9 who was willing to act in violation of professional ethical standards. RT 749, 791-792. 

10 D. Defendants's Expert Witnesses 

11 1. Dr. Brent Ekins 

12 Dr. Ekins is a clinical pharmacist with a Doctorate in Pharmacy and specialization in 

13 toxicology. RT 844-846. He was familiar with the uses and properties of thiopental, although he 

14 had not worked with that drug. He had experience using pancuronium and potassium. RT 849. 

15 Thiopental is used primarily to induce unconsciousness before surgery. RT 851-854. At 

16 induction doses it can oblate pain as quickly as 27 seconds after delivery and result in a higher level 

17 of unconsciousness within a minute. RT 854-855. Larger doses have a larger peak and thus work 

18 more quickly. RT 855. Based on his review of the literature, Dr. Ekins testified that a 1.5 gram 

19 dose was above clinical levels and would cause unconsciousness lasting at least 10 to 15 minutes. 

20 RT 855-856. The continuous induction provided for in OP 770 would result in a maintenance dose 

21 of thiopental at the rate of 100 ml per minute. RT 857. The thiopental would result in a surgical 

22 plane of anesthesia and an inability to perceive pain within one minute. RT 870-871. In surgery 

23 the anesthesiologist is trying to maintain a fine line between a sufficient level of unconsciousness 

24 

25 19. The doctor also concluded that California had not adequately determined in advance 
26 what the anesthesiologists they contacted for Plaintiffs execution would be willing to do. RT 629-

630. 
27 

20. Indeed, given his opposition to the death penalty Dr. Heath did not think anyone should 
28 participate in an execution to any extent. RT 723. 
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1 and losing blood pressure. The execution procedure goes "well beyond" that line. R T 919. 

2 Dr. Ekins reviewed Dr. Ebling's report, deposition testimony, and the articles he cited, 

3 including some in which Dr. Ebling was an author. RT 859. Dr. Ekins concluded that neither drug 

4 half-life nor redistribution rate were relevant considerations in a lethal injection execution given the 

5 short time frame ofthe procedure and the size ofthe dose. RT 865-866, 869-870. Dr. Ebling's 

6 research has examined blood levels in both rats and humans, but such measurements are never made 

7 in a clinical setting. RT 860-861, 914-915.1li It was also impossible to determine from many 

8 studies whether the researchers were measuring arterial or venous blood, which can make a 

9 difference given a 23 percent lower concentration on the arterial side before steady state is achieved. 

10 RT 916-917,946-947. More significantly there are no studies ofthiopentallevels in the brains of 

11 humans. RT 868-869. In Dr. Ebling's opinion it is not possible to translate clinical level studies 

12 of drug effect to lethal injection doses without making a "leap of faith." RT 924. 

13 Even at deeper levels of anesthesia there can be an automatic drive to breath. RT 952-

14 953. It may take longer for thiopental to cut off that drive, which has nothing to do with the actual 

15 depth of unconsciousness. RT 958-959. Pancuronium prevents respiratory effort by paralyzing the 

16 diaphragm. RT 873-874. 

17 Potassium in large quantities disrupts the impulses necessary to an effective heart beat. 

18 An 80 mEq dose delivered in one to two minutes would be fatal. RT 876-877. If the inmate went 

19 into shock from the dose of thiopental it could limit how rapidly the other drugs took effect. RT 

20 956-957. In an unanesthetized person potassium is a painful irritant. Although Dr. Ekins would 

21 not describe the pain level as excruciating, he concluded from descriptions of patients inadvertently 

22 given potassium that it is very painful. RT 966-967. 

23 2. Dr. Robert Singler 

24 Dr. Singler used thiopental almost exclusively for twenty years, both as an induction agent 

25 and on occasion as the sole anesthetic for some procedures. RT 1007-1009. The common 

26 

27 
21. Dr. Singler agreed that thiopental drug levels are never measured in a clinical setting. 

28 RT 1024-1025. 
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1 induction dose range was 200 to 250 mg, with the largest amount he ever used being 750 mg on one 

2 occasion. R T 1010-1011. A dose of 200 to 300 mg is enough to cause unconsciousness, creating 

3 a peak effect within two minutes and a deep surgical plane of anesthesia lasting about five to ten 

4 minutes. RT 1011-1014. Dr. Singler believed that a 1.5 gram dose of thiopental successfully 

5 delivered would result in unconsciousness sufficient to withstand painful stimulus within a minute. 

6 Although there is no precise clinical data available, he believed deep anesthesia would last at least 

7 12 to 15 minutes. RT 1014-1015. Although unlikely, it is possible someone given 1.5 grams of 

8 thiopental and no breathing support could regain consciousness. That possibility is virtually 

9 eliminated by the continuous infusion of additional anesthetic. RT 1021-1023. 

10 Pancuronium paralyzes the muscles and can be fatal because it obstructs breathing. RT 

11 1028-1029. If delivered to a conscious person the drug would not be painful but the suffocating 

12 effect could be terrifying. RT 1030. Dr. Singler would not expect someone who had received 20 

13 mg of pan cur onium within two to three minutes after a 1.5 gram dose of thiopental to be aroused 

14 to consciousness by the effects of pan cur onium. RT 1032-1033. He concluded that pancuronium 

15 facilitates the execution by suppressing the ability to execute any breathing effort and preventing 

16 the inmate from regaining consciousness. RT 1033-1034, 1159-1160, 1173-1175. Thecombination 

17 of thiopental and pancuronium would be uniformly fatal, but death would not likely ensue any more 

18 quickly than if thiopental alone were used. RT 1033-1036. 

19 Delivering 80 mEq of potassium in one to two minutes would be fatal. RT 1039-1040. 

20 The most reasonable explanation for the delay in death following delivery of potassium in some 

21 California executions is shock to the system resulting from drop in blood pressure, which caused 

22 less efficient distribution of the drug by the circulatory system. RT 1040-1043. Dr. Singler found 

23 support for this theory (as opposed to there being a problem with the delivery system) by evidence 

24 establishing that death occurred shortly after the additional dose of potassium was injected. RT 

25 1043.J]! He thought it unlikely that an IV could fail during delivery of the thiopental yet nonetheless 

26 

27 
22. Similar experience with additional doses of potassium in Virginia further reinforced the 

28 doctor's opinion. RT 1205-1206; Exh. 147. 
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1 deliver sufficient amounts of pancuronium to paralyze and of potassium to be painful. RT 1053-

2 1056. 

3 Although it would be unconscionable to inject a fully conscious person with a large dose 

4 of potassium, Dr. Singler did not think it would result in an agonizing death. RT 1167-1168. He 

5 did not dispute it would be painful, but did not think a surgical plane of anesthesia was necessary 

6 to oblate any associated pain. RT 1047-1050. A large dose of potassium would not constitute a 

7 sufficient stimulus to restore consciousness. RT 1052. 

8 

9 

10 

11 

ARGUMENT 

CALIFORNIA'S LETHAL INJECTION PROCEDURE IS 
CONSTITUTIONAL 

At the outset of the evidentiary hearing the Court explained that the issue in this case is 

12 not the "morality or the effectiveness or the desirability of capital punishment," nor is it about 

13 "lethal injection in the abstract." Rather, the issue "is California's implementation of lethal 

14 injection." RT 190-191. Plaintiffs Second Amended Complaint purportedly seeks to enjoin his 

15 execution pursuant to the current version of OP 770, not to prevent him from being executed at 

16 all. ~ In an attempt to make his case Plaintiff relies on evidence allegedly demonstrating problems 

17 with past executions and argues in reliance on his experts that the current version of OP 770 is 

18 constitutionally deficient. Any analysis of a state execution procedure must "look to objective 

19 factors to the maximum extent possible." Campbell v. Wood, 18 F.3d 662,682 (9th Cir. 1994) (en 

20 banc); Morales v. Hickman, 415 F.Supp.2d at 1039. Dr. Heath's views on the matter 

21 notwithstanding, the "critical question in this case 'is not what is optimally desirable,' as, for 

22 example in a surgical setting, but rather 'what is minimally required' to avoid a violation of the 

23 Eighth Amendment." Patton v. Jones, 2006 WL 2468312 at *3 (10th Cir. 2006). "It is not this 

24 Court's function to suggest [a] more humane or medically acceptable execution protocol, but to 

25 determine whether the method adopted by [ California] is constitutionally sound." Reid v. Johnson, 

26 

27 23. Indeed, were Plaintiff to seek an order foreclosing the State from executing him at all 
he would be required to proceed by way of habeas corpus rather than under 42 U.S.C. § 1983. Hill 

28 v. McDonough, 126 S.Ct. 2096, 2103-2104 (2006). 
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1 333 F.Supp.2d 543,548 (E.D. Va 2004).~/ 

2 A. Applicable Constitutional Standards 

3 A punishment is cruel within the meaning of the Eighth Amendment when it involves 

4 "torture or lingering death." There must be "something inhumane and barbarous-something more 

5 that the mere extinguishment oflife." In re Kemmler, 136 U.S. 436,447 (1890). The Constitution 

6 "forbids the infliction of unnecessary pain in the execution of the death sentence." Louisiana ex rei. 

7 Francis v. Resweber, 329 U.S. 459, 463 (1947). Simply put, "the punishment must not involve the 

8 unnecessary and wanton infliction of pain. " Gregg v. Georgia, 428 U.S. 153, 173 (1976) (opinion 

9 of Stewart, Powell, and Stevens); accord Wilson v. Seiter, 501 U.S. 294,297 (1991). 

10 Plaintiff"is not entitled to a painless execution, but only to one free of purposeful cruelty. 

11 [Citation omitted.] The risk of accident cannot and need not be eliminated from the execution 

12 process in order to survive constitutional review." Campbell v. Wood, 18 F.3d at 687. Accord 

13 Malicoat v. State, 137 P.3d 1234, 1238 (Ok. 2006); Bieghler v. State, 839 N.E.2d 691,695 (Ind. 

14 2005) (there is "no authority for the proposition that [a condemned inmate] is entitled to a 'pain 

15 free' execution"). "Thus, only that unnecessary pain that [Plaintiff] is likely to experience which 

16 is 'serious' or 'significant' will be weighed." Reidv. Johnson, 333 F.Supp.2d 543,551 (E.D. Va. 

17 2004). Neither the "risks involved in virtually every method of execution," Beardslee v. Woodford, 

18 395 F.3d 1064,1075 (9th Cir. 2005), nor "an unforeseen accident," Francis v. Resweber, 329 U.S. 

19 at 464, can support Plaintiff s claim for relief. "Plaintiff cannot rely on the possibility of something 

20 going wrong during an execution as the grounds for substantial risk ofhann." Walker v. Johnson, 

21 _ F.Supp.2d _,2006 WL 2619857 (E.D. Va. 2006).~2/ Rather, he has the burden of proving 

22 that OP 770 will actually result in the infliction of unnecessary and wanton pain. See Overton v. 

23 Bassetta, 539 U.S. 126, 132 (2003) (the burden is not on the state to prove the validity of prison 

24 

25 24. By contrast it is the state's duty-not as a matter of constitutional compulsion, but in the 
26 sound discharge of its governmental responsibilities-to continuously explore and reassess its 

protocol, with a view toward enhancing its effectiveness and otherwise improving it. We discuss 
27 this point more fully in response to the Court's questions. 

28 25. A copy of this opinion was introduced at the hearing as Exh. 147. 
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1 regulations "but on the prisoner to disprove it"). 

2 
B. There Is No Evidence That Any Prior Execution Resulted In The Unnecessary And 

3 Wanton Infliction Of Pain 

4 Plaintiff attempts to demonstrate that in some prior executions using 5.0 grams of 

5 thiopental the inmate might have been conscious when the pancuronium and potassium were 

6 injected, thus resulting in the infliction of unnecessary pain to an inmate unable to report his 

7 condition. Although Dr. Heath opined at some length about things that might have gone wrong in 

8 prior executions, "speculation" alone will not suffice to make Plaintiff s case. Abdur'Rahman v. 

9 Bredesen, 181 S.W. 292, 308 (Tenn. 2005). While Dr. Heath could not say whether California had 

10 ever performed a humane execution, RT 55, he admitted a lack of information to assert that any 

11 inmate was conscious when the pancuronium or potassium was delivered. RT 730.?:2! The 

12 complaint, Dr. Heath, and this Court's February 14 order identified several issues relating to past 

13 executions. 

14 1. IV s And Delivery Of Drugs 

15 Under the original version of OP770 only the right arm IV was used to deliver the drugs, 

16 with the left arm as a backup. It is undisputed that the left arm IV was not properly set or 

17 functioning during the execution of Stanley Williams. There is, however, no evidence that the right 

18 arm IV failed in that or any other execution. The likelihood that an IV could fail to deliver 

19 sufficient thiopental to render the inmate fully unconscious, but nonetheless allow for enough 

20 pancuronium to result in paralysis and sufficient potassium to cause pain and death, "is so remote 

21 as to be nonexistent." Reid v. Johnson, 333 F.Supp.2d at 551; see RT 1053-1056; Walker v. 

22 Johnson, 2006 WL 2619857 at *4 (failure to deliver the first drug but not the others through the 

23 same IV "cannot reasonably be expected," and is "not a reasonably foreseeable problem with the 

24 protocol"). Although Dr. Heath criticized the preparation ofthe syringes and mixing ofthe drugs, 

25 he could not state that in any execution the drugs were not delivered or were delivered in the wrong 

26 

27 
26. Dr. Heath also commented that he could not "think of another state where there's been 

28 more discovery provided." RT 665. 
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1 sequence. RT 765.?:1! 

2 Dr. Heath described delivery ofpancuronium as the "cosmetic" phase of the execution, 

3 insisting that its use could prevent an inmate from reporting that he was in pain from the potassium. 

4 RT 455,460; Exh. 141. He insisted that its only purpose in the process was to block involuntary 

5 movements associated with the end of life, RT 460-461, but conceded he was unaware of any 

6 statements by California officials describing that as the reason for using pancuronium, nor had he 

7 seen any evidence ascribing such a motive for its use in Texas. RT 707-708. As Dr. Ekins and Dr. 

8 Singler explained, however, pancuronium effectively blocks the automatic drive to breath, 

9 preventing respiratory effort by paralyzing the diaphragm, and thereby providing additional 

10 assurance that the inmate does not regain consciousness. RT 873-874, 958-959, 1033-1034, 1159-

11 1160, 1173-1174. Use of pancuronium does not violate Plaintiffs constitutional rights. 

12 Abdur 'Rahman v. Bredesen, 181 S.W.3d at 307 ("usingPavulon in the lethal injection protocol does 

13 not violate contemporary standards of decency").l§' 

14 2. Bonin Execution 

15 The log for William Bonin, the first lethal injection execution conducted by California, 

16 notes that he was given pancuronium at 0009 and at "0010 2nd Pavu10n given," Exh. 29, raising 

17 a question during the litigation over why a second dose of the paralytic drug was administered. The 

18 

27. Plaintiff introduced evidence reflecting on the adequacy of the record keeping by San 
20 Quentin's pharmacy as it relates to distribution of thiopental. Dr. Heath conceded that it was 

impossible to determine from the records whether any drugs were diverted or if any inmate was not 
given the full dose of thiopental. RT 521-523. Plaintiffs "diversion" theory, which indulges the 

22 unsubstantiated and utterly implausible assumption that thiopental is a commodity worth diverting 
in the first place, see RT 846-847, provides no support for his claim that the execution procedure 

23 violates the Eighth Amendment. 

19 

21 

24 28. Dr. Heath relied in part on articles relating to ethical limits on neuromuscular blocking 
agents such as pancuronium during end-of-life care. RT 462-466. He did agree, however, that the 

25 ethical dilemma arises particularly in cases where the patient is taken off of a ventilator. Under those 
26 circumstances the depressive effect of the pancuronium on respiration would hasten death, an effect 

that a physician cannot ethically promote. RT 780-781. See Exh. 63 at 2 (noting that use of 
27 neuromuscular blocking agents at end oflife and "their ethical implications have not been thoroughly 

explored"). By contrast, in the context of an execution, hastening death is an objective that prison 
28 officials may legitimately pursue; indeed, some would argue that they are obligated to do so. 
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1 record demonstrates that the version ofOP 770 in place at the time provided for the delivery of one 

2 syringeofthiopental and "two syringes" of pan cur onium. Exh. 67; Exh. 78 at 44. There is nothing 

3 in the record to suggest that the notation reflected anything other than administration ofthe second 

4 syringe, as called for under the procedure. The Bonin execution, which took five minutes, provides 

5 no support for Plaintiffs claims. 

6 3. Delivery Of Additional Potassium 

7 The record establishes that four inmates were given an additional dose of potassium. UF 

8 125. In one case the execution log notes the inmate exhibited an "agonal rhythm" on the EKG 

9 before the second dose, Exh. 8A, while another displayed an "idioventricular rhythm." Exh. 12A. 

10 Both are indications the inmate was dying. RT 1045-1047. Dr. Singler thought the failure of the 

11 drugs to act with complete effect more quickly was most likely attributable to a shock to the 

12 circulatory system occasioned by the effects of thiopental. RT 956-957. Dr. Heath conceded that 

13 the subsequent doses of potassium could have been related to depression of the circulatory system. 

14 R T 831. Some states have a policy of providing additional potassium if death does not occur within 

15 a specified amount of time. See Walker v. Johnson, 2006 WL 2619857 at *1 (noting that in nine 

16 of sixty-six executions Virginia administered additional potassium). That the inmates all expired 

17 shortly after delivery ofthe backup dose of potassium defeats any suggestion that the IV had failed; 

18 rather, it confirms that delivery of the thiopental was entirely successful and that the drug was, if 

19 anything, "too" effective. RT 1043. 

20 4. Execution Witnesses 

21 Plaintiff introduced testimony from witnesses to several executions in North Carolina and 

22 to the Anderson execution in California. Given Plaintiff s failure to establish that the amounts of 

23 drugs and procedures used for any of the North Carolina executions were similar to the drug 

24 amounts and procedures in California, that testimony lacks a foundation and should not be 

25 considered. See Campbell v. Wood, 18 F.3d at 685-686 (finding no abuse of discretion in district 

26 court's refusal to consider evidence of hanging executions under procedures different from those 

27 used in Washington). In any event, none of the witnesses could say whether the behavior they 

28 
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1 observed was purposeful or reflexive, whether the inmates were conscious, or whether they were 

2 in pain. RT 211-213,232-233, 234-235, 248-249. It is unlikely a lay observer watching from 

3 outside the chamber could determine whether movements were voluntary or reflexive. RT 1024. 

4 "There is no way for this Court to determine, years after those executions, whether eyewitness 

5 reports of movement were accurate or signified anything with regard to those defendants' conscious 

6 or unconscious state." Malicoatv. State, 137 P.3d at 1238; see Cooperv. Rimmer, 379 F.3d 1029, 

7 1033 (9th Cir. 2004) (noting that the possibility of unnecessary pain and suffering based on the 

8 observations of execution witnesses is "purely speculative"). Any reliance on the witness 

9 observations to support relief is misplaced.~ 

10 5. Respirations 

11 The printed execution log includes a box for recording "respirations." The form is filled 

12 out by one of the doctors attending the execution. See Morales v. Hickman, 415 F.Supp.2d at 1044, 

13 fn. 10 (noting that "respirations" was the term used by CDCR on the printed form). Dr. Calvo and 

14 Dr. St. Clair described the manner in which they counted "respirations" for the form. UF 65, 73. 

15 "While there is no direct evidence that any condemned inmate actually was conscious when 

16 pancuronium bromide was injected," the Court nonetheless noted that based on its review of the 

17 execution logs breathing "may not have ceased" as soon as expected in six ofthe eleven California 

18 lethal injection executions. Morales, 415 F.Supp.2d at 1046. The Court's concern about this 

19 anomaly was explored at the hearing. 

20 

21 

22 
29. In a 1994 order finding California's lethal gas protocol unconstitutional, the District 

23 Court described observations oflay witnesses as "objective data upon which medical judgments are 
24 based," but noted such witnesses "may be less reliable than observations of medical personnel." The 

Court also "gave much less weight" to the testimony oflay witnesses with a personal relationship 
25 to the condemned inmate because their observations "were necessarily shaded by the passion of an 

emotionally-charged event." Fierro v. Gomez, 865 F.Supp. 1387,1400 & tn. 18 (N.D. Cal. 1994). 
26 Each of the three witnesses who testified at the hearing had previously represented and befriended 
27 the inmates whose executions they observed and each described the event as painful, unpleasant, or 

uncomfortable. RT 213,233,234-235,247-248. Their testimony should be further discounted for 
28 the reasons discussed in Fierro. 
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1 Dr. Heath was eager to credit the doctors with having observed actual breathing as 

2 opposed to respiratory efforts. RT 535. He conceded, however, that he could not know whether 

3 this was correct. RT 537-538, 730-731. Indeed, without a good view it would be difficult to 

4 distinguish between breathing and mere effort. RT 732-733. Dr. Heath acknowledged that he 

5 himself had criticized certain features of the execution procedure which made it difficult for the 

6 doctors to accurately observe and report any movements by the inmates. RT 736-739. 

7 Dr. Singler explained there is a difference between voluntary breathing (true respirations) 

8 and involuntary respiratory effort, noting that even physicians could have difficulty distinguishing 

9 between them, particularly from a remote location. RT 1017-1020, 1143. There was insufficient 

10 information in the records or the testimony of the doctors to differentiate after the fact between 

11 effective respiration and respiratory effort. RT 1020-1021,1144-1146. 

12 According to Dr. Ekins, one would expect visible manifestations of breathing to disappear 

13 within a minute or less after receiving 5.0 grams of thiopental, but automatic, reflexive efforts at 

14 breathing could continue until the pancuronium was delivered. All efforts might cease within a 

15 minute or two after administration of pan cur onium. RT 953-955. The logs report cessation of 

16 "respiration" after delivery of the thiopental and simultaneously with delivery of the pancuronium 

17 in three cases. Exh. 20 [Bonin]; Exh. lOA [Rich]; Exh. 15A [Allen]. Two logs do not indicate 

18 when "respiration" ceased but note zero in the respiration column at the time pancuronium was 

19 begun. Exh. 13A [Beardslee]; Exh. 14A [So Williams]. In two executions "respirations" ended one 

20 minute after delivery of pancuronium, Exh. 25 [K. Williams]; Exh. 8A [Siripongs]; in one 

21 execution "respirations" ceased two minutes after pancuronium, Exh. 9 A [Babbitt]; and in another 

22 the noted ending for "respirations" occurred at three minutes after pancuronium. Exh. 12A 

23 [Anderson]. The longest delay between delivery of pancuronium until the reported cessation of 

24 "respirations" was four minutes in the Massie execution. Exh. 12A.2.Q1 

25 

26 30. There is no indication that the recorded times expressed in terms of the hour and minute 
27 of the day necessarily reflect the elapse of full-minute units. For example, ifthe starting point of an 

event recorded as "12:01" actually began at 12:01 :59 and its endpoint, recorded as "12:04" actually 
28 occurred at 12:04:01, the duration between those events would appear to have been three minutes, 
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1 Except for Massie and possibly Anderson all ofthe reports are consistent with Dr. Ekins' 

2 time line, assuming the accuracy ofthe time reports. See footnote 30. More importantly, the minor 

3 variations do not constitute objective evidence that either Massie or Anderson was subjected to the 

4 willful and wanton infliction of unnecessary pain. Indeed, there is no evidence the inmates suffered 

5 any pain at all. Unlike Fierro v. Gomez, 865 F.Supp. at 1401-1403, where the Court noted 

6 descriptions of volitional behavior by the inmates after exposure to the lethal gas and before they 

7 appeared to become unconscious, there is no description from any California lethal injection 

8 execution of behavior that could be fairly characterized only as voluntary and purposeful. Because, 

9 as Dr. Heath admitted, there is insufficient evidence to conclude that any California inmate was 

10 actually conscious when either pancuronium or potassium was delivered, RT 730, any reliance on 

11 the logs-reflecting on uncertain events, measured imperfectly-to carry Plaintiffs burden would 

12 be speculative at best and insufficient to warrant relief.l!.l As Dr. Ekins explained, variations in the 

13 execution logs cannot be fully explained without knowing what the doctors were measuring and 

14 what it meant. RT 959. On this record one cannot "speculate on whether mistakes may have been 

15 made in past executions." Malicoat v. State, 137 P .2d at 1238 (rejecting testimony from Dr. Heath). 

16 

17 

18 although the event actually spanned only two minutes and two seconds. Rounding up or down 
would result in similar imprecision: A 62-second event occurring between 12:15:29 and 12: 16:31 

19 would be recorded as a two-minute event. Dr. Calvo, who filled out the log for both the Massie and 
20 Anderson executions, UF 64-65, stated that he began measuring "respirations" when he heard an 

instruction to deliver each ofthe drugs. UF 66. He was also noting the time of those events as they 
21 occurred adding further impression to the process. Dr. Heath admitted that the standard way of 

measuring respiratory rate is "not a precise method," RT 736, and that rounding the time up or down 
22 by the doctors could have affected the time lines on Exh. 74. RT 735-736. Our point is not to 

criticize the doctors who kept the logs, but to demonstrate that reliance on the reported times is a 
23 wholly insubstantial basis for suggesting that any past execution violated the Eighth Amendment. 

24 
31. Dr. Heath described the execution logs as "sort of hybrid" in that they were documenting 

25 on the one hand the induction of anesthesia, which he characterized as a medical procedure, but, on 
the other hand, were also documenting "non-medical things such as giving potassium." RT 742. 

26 Defendants submit the logs are not medical records at all, but rather are intended solely to document 
27 the fact that the inmate was executed pursuant to the judgment and death warrant. Because the level 

of precision one would expect to see reflected in a medical record is simply not applicable to the 
28 execution logs, these logs cannot be put, in a post hoc manner, to the purposes Plaintiff proposes. 
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1 C. There Is No Evidence To Establish That Any Execution Under The Current Version 
OfOP 770 Will Result In The Unnecessary And Wanton Infliction Of Pain 

2 

3 Plaintiff argues that execution under the current protocol will subject him to pain and 

4 suffering. In attempting to prove this claim he relies almost exclusively on the testimony and 

5 opinions of Dr. Heath. As summarized above, Dr. Heath, an anesthesiologist, criticized at great 

6 length virtually every aspect of California's lethal injection protocol, from its formation to its 

7 implementation. He attacked, inter alia, the selection, background, and training of execution team 

8 members; their powers of recall; the prison's record keeping procedures; the perceived 

9 preoccupation of the state on ensuring that its procedure is constitutional, rather than "humane" as 

10 measured by some non-legal standard; and the manner in which CDCR chose to defend against the 

11 instant lawsuit. At some point Dr. Heath's extensive second-guessing and unrelenting criticism 

12 "begins to look less like the rational thought process of a detached scientist and more like the biased 

13 rationalizations of a professional who is wedded to his own particular theories." Fierro v. Gomez, 

14 865 F.Supp. at 1404.w Neither his testimony, nor anyofthe other evidence introduced by Plaintiff, 

15 supports the claim for injunctive relief. We discuss what Defendants perceive to be Dr. Heath's 

16 principal complaints. 

17 1. Monitoring And The Presence Of A Physician 

18 The central focus of Plaintiff s case is the alleged need for a medical professional to 

19 monitor anesthetic depth throughout the execution. Because California uses potassium in its 

20 

21 
32. There is also a "bait-and-switch" feel to some of Dr. Heath's opinions. For example, he 

22 had insisted in this case, Exh. 53 at 9, and in an earlier challenge to California's protocol that a 
continuous infusion of thiopental was "essential." Exh. 57 at 8. Although OP 770 now includes a 

23 continuous infusion of thiopental, Dr. Heath has remained critical of the protocol, expressing 
24 surprise that California would adopt his suggestion while reducing the initial dose of thiopental. R T 

624-625,691-694. Similarly, Dr. Heath complained in another California case about the provision 
25 in OP 770 that made Valium available to inmates prior to the execution. Exh. 57 at 8. Now that the 

provision for Valium has been deleted, Dr. Heath endorses Dr. Ebling' s suggestion that 
26 premedication with a drug such as Valium might reduce anxiety and allow the thiopental to operate 
27 more efficiently in some inmates. RT 546-547. Dr. Heath claims that what he really meant by his 

earlier criticism was that CDCR should not give the inmate enough Valium to build up a tolerance 
28 to it. RT 684-685. 
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1 protocol, Dr. Heath insisted that it is necessary to deliver an anesthetic drug first and to that extent 

2 the execution has the attributes of a medical procedure. RT 742-744. Although the state, even in 

3 the current version ofOP 770, is using a large overdose of thiopental, the "medical" component of 

4 the procedure requires that the inmate reach a surgical plane of anesthesia; this, in Dr. Heath's view, 

5 requires someone with medical training, preferably an anesthesiologist, to be present to monitor and 

6 ensure that the necessary depth is achieved and maintained. RT 478, 480, 484-485, 487. Although 

7 the AMA and American Society of Anesthesiologists ethical guidelines preclude any physician 

8 involvement in an execution, see Exh. 62, and Dr. Heath personally believes it would be unethical 

9 for any physician to participate in the manner he would require, RT 674-675, he nonetheless insists 

10 that the state should be required to find a doctor whose ethics depart from those of his profession 

11 and who would be willing to act in violation of professional ethical standards. RT 749, 791-792. 

12 Despite the problems that resulted in this case when efforts were made to expand the scope of the 

13 anesthesiologists' role in the execution procedures, as described in Dr. Singler'S testimony, RT 

14 977-979,982-983, and the inability of Missouri to find a doctor who would undertake the tasks 

15 mandated by a federal court orderlll, RT 676-677, Dr. Heath remains confident a doctor can be 

16 found. In his view Missouri had simply made an inadequate effort. RT 484-485,676-677. 

17 The central flaw in this argument lies in its mistaken premise-that an execution should 

18 be treated like a medical procedure. "An execution by lethal injection is not a medical procedure 

19 and does not require the same standard of care as one." Walker v. Johnson, 2006 WL 2619857 at 

20 *4. In rejecting a similar claim the Connecticut Supreme Court observed that the "circumstances 

21 surrounding an execution do not require" the "delicate balance between unconsciousness and death" 

22 that applies in a surgical setting. State v. Webb, 750 A.2d 448,456 (Conn. 2000). Both Dr. Ebling 

23 and Dr. Heath conceded that the concerns in a clinical setting are much different from those 

24 applicable to an execution. RT 367-368, 744-745. Simply put, "the circumstances surrounding an 

25 execution, namely the extreme doses and ultimate objective, are unique to the execution process." 

26 State v. Webb, supra. Unlike a medical procedure, an execution is not a life-saving action. Indeed, 

27 

28 33. Taylor v. Crawford, 2006 WL 1779035 (W.D. Mo. 2006). 
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1 it is the antithesis, a life-terminating action. 

2 Because the analogy to a medical procedure fails, Plaintiff's insistence that a doctor be 

3 present to measure anesthetic depth must also be rejected. Absent a showing that the drugs will or 

4 ever have failed in their intended purpose, there is no reason to have a doctor involved. Moreover, 

5 the experience in this case and in Missouri demonstrates that requiring a doctor to be present to 

6 manage the execution in the manner demanded by Dr. Heath would be all but impossible for 

7 Defendants to satisfy. A court may not place "totally unrealistic conditions" on use of the death 

8 penalty. Gregg v Georgia, 428 U.S. at 199, fn. 50 (opinion of Stewart, Powell, and Stevens). 

9 Defendants should not be put to the task finding a doctor willing to contravene AMA ethical 

10 requirements, especially where Plaintiff has failed to show that any California condemned inmate 

11 has ever suffered unnecessary and wanton pain during the execution process due to the improper 

12 delivery of thiopental.d11 

13 2. Application Of A VMA Guidelines 

14 Dr. Heath, supported by Dr. Concannon, a veterinarian, argued that the A VMA 

15 Guidelines on Euthanasia, Exh. 42, should be consulted and followed in formulating a lethal 

16 injection policy. Both experts acknowledged the A VMA has warned that the guidelines are not 

17 intended to apply to executions nor should they be extrapolated from animals to humans. RT 272-

18 274, 660, 719-720; Exh. 47. Nonetheless, Dr. Heath agreed to testify in this case because 

19 California's procedure "doesn't comply or comport with veterinary standards," RT 439, and was 

20 incredulous that anyone would think otherwise. RT 667, 671. Nonetheless, the district court in 

21 Virginia found "the standards of animal euthanasia [have] no bearing on death penalty matters." 

22 Walker v. Johnson, 2006 WL 2619857 at *5; see also Abdur'Rahman v. Bredesen, 181 S.W.3d at 

23 

24 34. Even if Dr. Heath's demand for an anesthesiologist's participation could be satisfied (and 
it certainly cannot credibly be asserted that the failure to provide for such is an "easily correctable" 

25 feature, RT 441 , of the existing protocol), the "cure" he prescribes would only spawn more litigation. 
See, e.g., Sims State, 754 So.2d 657, 667 (2000) (finding claim that physicians and nurses would 

26 violate professional ethical norms by assisting in an execution "has no impact on the 
27 constitutionality" of lethal injection executions). California has already litigated a similar issue, 

Thorburn v. Department of Corrections, 66 Cal.App.4th 1284 (1998), and would likely face it again 
28 if required to include a physician as an active participant in the execution. 
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1 312-313 (rejecting testimony from Dr. Heath and a veterinarian that state animal euthanasia 

2 standards should be applied to lethal injection protocol). As Dr. Concannon testified, the fact a 

3 particular method of execution might be deemed constitutional would not justify its use in animal 

4 euthanasia. RT 279. Neither should the procedures adopted by the AVMA for animal euthanasia 

5 be extrapolated to human executions. 

6 3. General Procedural Complaints 

7 Dr. Heath voiced a number of objections to the development and implementation of OP 

8 770. None establish that the protocol is unconstitutional. 

9 According to Dr. Heath, it was inappropriate for California to rely on the procedures used 

10 in other states as the basis for its own protocol, regardless whether those procedures have been 

11 found constitutional. 597,601,612,625-626,659-660. Rather, he believes state officials should 

12 have conducted a "ground-up" evaluation of California's protocol. RT 597. There is, however, 

13 "nothing arbitrary, irrational, improper or egregious" in a state's development of its lethal injection 

14 procedure based on "studying the lethal injection protocols of other states and the federal 

15 government and by using those protocols as models for the creation" of OP 770. Abdur'Rahman 

16 v. Bredesen, 181 S.W.3d at 310 (state procedure developed by committee consisting of corrections 

17 officials but no physicians or medical personnel which studied other state protocols and eventually 

18 adopted Texas procedures); see also Bieghler v. State, 839 N.E.2d at 696 (developing the state 

19 protocol "without input from a person trained in clinical anesthesiology" provided no basis for 

20 relief). 

21 Dr. Heath criticized every aspect of the state procedure from selection of the team 

22 members~ to the physical layout of the execution chamber. He identified a number of concerns 

23 about the manner in which the execution is conducted, any of which might in his opinion result in 

24 

25 
35. Plaintiff introduced evidence challenging the background of some past and present team 

26 members. None of those complaints demonstrate that the execution protocol is unconstitutional or 
27 that any executed inmate was subjected to the imposition of unnecessary pain. Indeed, as explained 

in Defendants' motion in limine, the evidence has no probative value and should not be considered 
28 in resolving the issues before the Court. 
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1 the unnecessary infliction of pain. But, "[t]here is simply no reason to believe the speculative list 

2 of horribles described" by Dr. Heath. Reid v. Johnson, 333 F.Supp.2d at 551 (referencing Dr. 

3 Heath's testimony in that case). A court cannot foreclose all chance of human error, but given the 

4 record and the lack of evidence demonstrating a failure in the past, "the possibility of a 'botched' 

5 execution is extremely remote." State v. Webb, 750 A.2d at 456; see also Abdur'Rahman v. 

6 Bredesen, 181 S.W.3d at 308 (court "cannot judge the lethal injection protocol based solely on 

7 speculation as to problems or mistakes that might occur," rejecting testimony by Dr. Heath) 

8 (emphasis in original). The "possibility of something going wrong during an execution" does not 

9 establish the "substantial risk of harm" that Plaintiff is required to prove in order to obtain relief. 

10 Walker v. Johnson, 2006 WL 2619857 at *4. 

11 What "could be done to update or even improve the protocol is not the appropriate legal 

12 inquiry .... " Abdur'Rahman, 181 S.W.3d at 309. Rather, the issue is whether Plaintiff has proven 

13 an "unnecessary risk of unconstitutional pain or suffering .... " Cooper v. Rimmer, 379 F .3d at 

14 1033. Because he has not, he is not entitled to relief. 

15 

16 

RESPONSE TO REQUEST FOR BRIEFING 

In an order filed October 3,2006, the Court propounded several questions to the parties. 

17 Doc. 256. Defendants' response follows. (Several ofthe issues have already been touched upon in 

18 argument; as to those matters, we provide any necessary amplification here.) 

19 "1. In light of the evidence in the record, what steps can and should Defendants 

20 take to improve their actual implementation ofthe three-drug protocol described in OP 770? 

21 In answering this question, please address, without limitation: 

22 (a) the qualifications, recruitment, screening, and training ofthe execution team; 

23 (b) the physical aspects of the execution chamber and apparatus, including the 

24 available space, lighting, sight lines, length and positioning of IV tubing, and 

25 monitoring equipment; and 

26 (c) record-keeping, including the preparation, content and reliability of execution 

27 logs and records indicating the disposition of drugs used in training and in 

28 
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1 executions. 

2 The Court is particularly interested in the parties' views as to whether the experience of other 

3 jurisdictions that use a three-drug execution protocol might be useful with respect to these 

4 matters. " 

5 Response to this question entails consideration of several interlocking issues: Is the 

6 current version of OP 770 unconstitutional and if not, is there any basis for a federal court to order 

7 changes in the procedure? If the current protocol is unconstitutional, does a federal court have the 

8 authority to compel a state to adopt an execution protocol which includes specific conditions? 

9 What, if any, obligation does a state have to regularly modify or amend its execution protocol? The 

10 response also depends to some extent on how much, ifany, credence should be given to Dr. Heath's 

11 opinions regarding what might be an acceptable lethal injection procedure and how it should be 

12 developed. 

13 Defendants appreciate that the testimony and exhibits at the hearing highlighted areas in 

14 which the state execution procedure might arguably be improved, not because the current version 

15 is unconstitutional, but because it can be made to operate in a more efficient manner. For example, 

16 issues pertaining to crowding in the antechamber, the amount oflighting, positioning ofthe IV bags, 

17 and testing of the IV s after being set can (and will) be explored by the warden and members of the 

18 execution team. The pharmacy's procedure for tracking the drugs used by the team for practice and 

19 executions should be improved. Not surprisingly, other states faced with similar legal challenges 

20 have made changes or improvements based on information developed in the litigation. See, e.g., 

21 Patton v. Jones, 2006 WL 2468312 at *3 (noting revisions made to Oklahoma protocol after suit 

22 filed and while denial of relief was on appeal). Absent a showing that some aspect of the state's 

23 procedure is so flawed as to unreasonably risk the imposition of wanton and unnecessary pain, a 

24 showing that Plaintiffhas been unable to make, changes or modifications may be encouraged, but 

25 enforcement of Plaintiff s death judgment may not be conditioned on such changes. See Taylor v. 

26 Crawford, 457 F.3d 902, 904 (8th Cir. 2006) (while district court clearly had authority "to 

27 determine the constitutionality ofthe then existing execution procedures originally presented, to set 

28 

Defendants' Post-hearing Brief And Response To Court's Questions - C 06-219 JF RS 

37 



Case 5:06-cv-00219-JF     Document 269     Filed 11/09/2006     Page 44 of 51


1 forth in detail its reasons for such holding, and to enter its ... order," and to grant an injunction or 

2 to deny relief totally or conditionally, circuit court questioned whether the district court had the 

3 equitable power to order state to adopt a revised lethal injection protocol). 

4 Similarly, the Court, like Defendants, might profitably look to the experience in other 

5 states when reviewing California's procedure. However, as Dr. Heath noted, no two state protocols 

6 are exactly alike. R T 663. Many of the differences may be the result of state-specific restrictions 

7 on where the execution is to take place,d§! or physical limitations relating to the mandated location 

8 or other court orders.lZI As such, procedures that are workable in one jurisdiction simply might not 

9 be feasible in another. In any event, as discussed above, the ultimate inquiry must be the 

10 constitutionality of California's protocol, not a comparative analysis with other jurisdictions. 

11 It should also be noted that this case "is but one of hundreds of similar complaints that 

12 have made their way to the federal court system in recent years." Lenz v. Johnson, 443 F .Supp.2d 

13 785, 792 (E.D. Va. 2006). That they involve "a familiar procedural history, substantially 

14 overlapping facts, and nearly identical arguments to many similar complaints that have been 

15 rejected ... in other federal courts across the country," id., has not deterred a rash of new, even 

16 successive, filings. Williams v. State, _ S.E.2d _,2006 WL 2659781 (Ga. 2006) (noting that 

17 defendant's challenge "failed to identify any particular aspect ofthe evidence admitted in the trial 

18 court that would require this Court to depart from its prior decisions holding lethal injection to be 

19 a constitutional form of execution"). Indeed, the evidence in this case demonstrates that 

20 incorporating procedures found sufficient in one state will not satisfy Plaintiff and his expert. See, 

21 e.g., RT 839-842 (where Dr. Heath opines that the Virginia procedures outlined in Walker v. 

22 Johnson, Exh. 147, a case in which he signed a declaration challenging the state protocol, RT 794, 

23 

24 
36. For example, California law mandates that executions be conducted at San Quentin State 

25 Prison. Cal. Penal Code § 3603. 

26 37. For example, in California federal court orders require all procedures from the time the 
27 inmate is brought into the chamber until death is pronounced, including insertion of the IVs, be done 

in full view of all the witnesses. California First Amendment Coalition v. Woodford, 299 F.3d 868 
28 (9th Cir. 2002). 
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1 ameliorated some of the flaws he perceives in OP 770, but declines to endorse their adoption); RT 

2 714-715 (where Dr. Heath opposes adoption of New Jersey's elimination of pancuronium as 

3 inconsistent with "due diligence"); RT 704-705 (where Dr. Heath acknowledges that he had raised 

4 complaints similar to those about California when testifying one week earlier in Maryland). The 

5 simple fact is that some people will never be satisfied no matter what the Court orders or the state 

6 does~/ 

7 Questions relating to the selection of execution team members are even less susceptible 

8 to intervention by the courts. Personnel assignments are quintessentially a matter of state 

9 prerogative. See Turner v. Safley, 482 U.S. 78, 89 (1987). The warden is responsible for approving 

10 the team. Beyond second-guessing the wardens, which Dr. Heath freely did, Plaintiff suggests no 

11 good reason for this Court to mandate procedures for selecting members ofthe execution team. To 

12 conclude otherwise risks "permanent judicial intervention in the conduct of governmental 

13 operations to a degree inconsistent with sound principles of federalism and the separation of 

14 powers." Garcetti v. Ceballos, 126 S.Ct. 1951, 1961 (2006). Similarly, the type and amount of 

15 training is an issue best left to the team members and the warden. In short, while CDCR can 

16 review, reassess, and modify its procedures as necessary, there is no constitutional basis for 

17 compelling it do so. 

18 "2. Assuming the continued use of pancuronium bromide and potassium chloride 

19 in executions, what are the advantages and disadvantages of using a longer-acting 

20 barbiturate, such as pentobarbital, with or without the use of a narcotic, to induce 

21 unconsciousness? What modifications to OP 770 would be necessary?" 

22 There is no provision of state law that would preclude CDCR from using pentobarbital, 

23 or any other drug, instead of thiopental, and the warden at San Quentin could simply modify OP 770 

24 

25 38. For example, in Missouri, the federal court, at Dr. Heath's suggestion, required, inter 
alia, a physician to mix the drugs and at least observe their delivery, the use of no less than 5.0 grams 

26 of thiopental, monitoring of anesthetic depth, and a contingency plan, Taylor v. Crawford, 2006 WL 
27 1779035 at *8-*9. Nevertheless, the most Dr. Heath will say about Missouri is that it is "coming 

very close" to a humane protocol, RT 438-439, but only ifthe state incorporated all ofthe procedures 
28 ordered by the court. RT 703-704. We note that the Missouri case is currently on appeal. 
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1 to reflect that change. As discussed above, Plaintiff has failed to carry his burden of proving that 

2 the current procedure is unconstitutional or, more importantly for purposes ofthis question, that use 

3 of thiopental poses an unacceptable risk that unnecessary pain will be inflicted by the process. To 

4 that extent, there is no constitutional compulsion for Defendants to change. There is certainly 

5 nothing in the record to suggest that making such a change would render the execution process any 

6 more or less acceptable from an Eighth Amendment standpoint, much less insulate it from 

7 Plaintiffs ever-evolving and unrelenting criticisms. 

8 Thiopental is an ultrafast-acting barbiturate, meanmg that it both rapidly causes 

9 unconsciousness and also wears off more quickly than some other similar drugs. RT 815-816. 

10 There is no dispute, however, that thiopental is "a very good induction agent." R T 815. Dr. Singler 

11 used it almost exclusively for twenty years, primarily for inducing unconsciousness but also as the 

12 exclusive agent for some shorter procedures. RT 1007-1009. While it is possible that thiopental 

13 could wear off, that seems improbable at the excessive doses used in executions, particularly with 

14 the current provision for a continuous infusion after the initial bolus overdose. Dr. Singler testified 

15 that he would expect a 1.5 gram dose of thiopental to result in unconsciousness sufficient to 

16 withstand painful stimuli within a minute, and to provide deep anesthesia for at least 12 to 15 

17 minutes, more than enough time to complete the execution. RT 1014-1015.fV Even Dr. Heath 

18 conceded that thiopental could cause unconsciousness in as little as 30 seconds after delivery of 1.5 

19 grams, and that it could last several tens of minutes. RT 697-699. 

20 By contrast, Dr. Ebling described pentobarbital as "a sluggish barbiturate that has slow 

21 onset and slow offset." RT 425; accord RT 1190.±Q/ In other words, it takes longer to get to the 

22 requisite anesthetic depth, but "it won't boil off' as quickly once delivery is suspended. RT 426. 

23 

24 
39. In his clinical practice Dr. Singler found that substantially lower doses of200 to 300 mg 

25 were sufficient to maintain a surgical plane of anesthesia for five to ten minutes. RT 1011-1014. 

26 40. In the meeting at the Governor's office Dr. Singler identified pentobarbital as a longer-
27 lasting barbiturate, particularly for a single-drug protocol. RT 1079-1080. He also mentioned a 

"medical alternative" using a combination ofthiopental to induce unconsciousness and pentobarbital 
28 to maintain it. RT 1082-1083. 
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1 Pentobarbital is the drug of choice for veterinarians because it lasts longer, RT 286, and Dr. Heath 

2 insisted that when given in high doses (as in animal euthanasia) pentobarbital becomes fast-acting. 

3 RT 816-817. 

4 Nothing in the record suggests there would be any overall advantage to switching from 

5 thiopental to pentobarbital. Absent a change in the delivery system or adoption of Dr. Heath's 

6 demand for a physician to monitor anesthetic depth, neither of which is necessary, we think it 

7 unlikely a change in the drugs alone would satisfy Plaintiff.i!/ As discussed above, if properly 

8 delivered thiopental will quickly result in unconsciousness, and the 1.5 gram bolus dose followed 

9 by a continuous infusion of an additional 5.0 grams will maintain the necessary depth of anesthesia 

10 for as long as is required to complete the execution. There is nothing in the record to suggest that 

11 pentobarbital would be any easier to use or deliver. In short, there is no reason, constitutional or 

12 otherwise, to effect a change in the anesthetic drug. 

13 "3. Again assuming the continued use of pancuronium bromide and potassium 

14 chloride in executions, what steps, in addition to those discussed in response to the first 

15 question above, can and should Defendants take to monitor inmates' levels of unconsciousness 

16 prior to and following injection of these drugs? For example, would the reliability of the 

17 protocol be improved by the use of a BIS monitor or an EEG? Is the involvement of medical 

18 professionals necessary, and if so, what type(s) of medical professionals should be involved 

19 in what ways? In the context of this question, what would be the advantages and 

20 disadvantages of eliminating pancuronium bromide from the protocol?" 

21 Defendants' response to this inquiry, as with the first two questions, begins with the 

22 caveat that absent proof that the current protocol creates a substantial risk that Plaintiff will suffer 

23 unnecessary and wanton pain during the execution, the state is under no legal compulsion to change 

24 any aspect of OP 770 or the execution procedure. That does not mean the state is unwilling to 

25 review, reassess, and amend its procedures, but the fact that OP 770 might be improved does not 

26 
27 41. Certainly Plaintiff has not assured the state otherwise. And Dr. Heath, we note again, 

was unwilling to give assurances that adoption of the court-ordered procedures in Missouri would 
28 preclude further criticism by him. 
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1 establish that legally it must be improved. 

2 Although Plaintiff insists that Defendants must continuously monitor anesthetic depth, 

3 the record does not support the conclusion that it is constitutionally necessary to do so. We begin 

4 by rejecting Plaintiffs assertion that a lethal injection execution must be treated like a medical 

5 procedure. As noted above, an execution "is not a medical procedure and does not require the same 

6 standard of care as one." Walker v. Johnson, 2006 WL 2619857 at *4. All of the experts agree that 

7 surgery requires giving enough anesthetic to ensure that the patient will not experience the pain 

8 associated with the procedures but not so much that the patient will suffer brain damage or die. 

9 State v. Webb, 750 A.2d at 456 (surgery involves "the delicate balance between unconsciousness 

10 and death"). Executions do not call for maintaining this delicate balance. To the contrary, the 

11 inmate is given a substantial overdose of anesthetic, enough in most cases to be independently fatal, 

12 followed under OP 770 with a continuous maintenance dose until the execution is completed. 

13 Monitoring of the inmate is functionally unnecessary and certainly not constitutionally compelled. 

14 Defendants are nonetheless always prepared to explore modifications to the procedure 

15 that would allow for closer examination of the inmate during the execution process. One approach 

16 might be the use of a BIS monitor but, as has been represented to the Court on earlier occasions, 

17 CDCR has been unable to obtain this equipment. See Robert Steinbrook, M.D., New Technology, 

18 Old Dilema-}4onitoring EEG Activity During Executions, 354 New Eng. J. Med. 2525 (2006) 

19 (noting objections of manufacturer to providing BIS monitor for use in executions). The monitor 

20 was approved by the district court in North Carolina, over the objections of Dr. Heath, who insisted 

21 that a physician was still necessary to monitor consciousness. Brown v. Beck, 06-3018 (E.D. 

22 N.C.).iY Defendants cannot be put to an impossible task, as the imposition of an insurmountable 

23 obstacle to performing an execution cannot, by definition, be what the Constitution requires. Use 

24 of an EEG to monitor brain activity and thus anesthetic depth may be feasible, depending upon how 

25 much physician involvement was required to monitor and interpret the results, although, again, 

26 

27 
42. Because the relevant orders in that case were not published and are not available in 

28 Westlaw, copies are attached as Appendix A to this brief. 
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1 Defendants are under no constitutional obligation to use that or any other equipment.~ 

2 The role of medical professionals has two aspects. Defendants agree that only persons 

3 with the appropriate training and certification should be responsible for inserting the catheters 

4 through which the drugs are delivered. It is also appropriate to have a physician present to monitor 

5 the EKG and pronounce death. However, no additional physicians should be involved, particularly 

6 for the purposes of monitoring anesthetic depth and controlling the execution as Dr. Heath would 

7 demand. 

8 As discussed above, it is unlikely the state could find an anesthesiologist, or any other 

9 appropriately trained physician, to do what Plaintiff contemplates. Indeed, the events ofthis case 

10 demonstrate our point. Moreover, the state is prohibited from compelling any physician, including 

11 CDCR employees, from attending an execution, nor may any personnel action be taken against a 

12 physician who declines to attend. Cal. Penal Code § 3605(c). At least one medical professor has 

13 made it a practice to lodge complaints with local medical licensing boards against any physician 

14 publicallyidentified as having participated in an execution. Jennifer McMenamin, Lethal Practice, 

15 Baltimore Sun, October 22, 2006. Requiring that a physician monitor anesthetic depth is 

16 unnecessary and would likely prove impossible to implement. 

17 The only reason to eliminate the use of pancuronium would, arguably, be to assist the 

18 execution team in determining, based on any physical movements the inmate might exhibit or 

19 statements he might utter, if he has regained consciousness when potassium is injected. This 

20 assumes, of course, that the thiopental is insufficient to establish and maintain unconsciousness, 

21 something Plaintiff has failed to prove. More importantly, and contrary to Dr. Heath's description 

22 of it as purely "cosmetic," RT 455, pancuronium facilitates the execution by preventing respiratory 

23 effort. Blocking the automatic drive to breath further insures that an inmate does not regain 

24 consciousness. RT 873-874, 958-959, 1033-1034, 1159-1160, 1173-1174. There is no advantage 

25 to excluding pancuronium and no constitutional mandate to do so. 

26 

27 

28 43. There is currently no EEG monitor at San Quentin. 
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1 "4. What would be the advantages and disadvantages of an execution protocol that 

2 achieves its purpose by using one or more sedatives, such as sodium thiopental or 

3 pentobarbital, with or without a narcotic, and eliminates the other two drugs that currently 

4 are used? Should a single dose, multiple doses, a continuous infusion, or some combination 

5 of these be used? What modifications to OP 770 would be necessary?" 

6 As stated in response to Question 2, there is no legal impediment to modification ofOP 

7 770 to reflect any of the scenarios suggested by this question. The issue, again, is whether there is 

8 any compelling reason, constitutional or otherwise, to do so. Defendants do not view a single-drug 

9 protocol as a preferable alternative to the current procedure. 

10 Dr. Heath testified that because potassium appears to be the lethal agent in most 

11 executions, it necessarily takes less time to complete the procedure using at least that drug in 

12 combination with thiopental than if an anesthetic drug were used alone. RT 447-448, 779-780. Dr. 

13 Ebling believes that a dose of 1.5 to 3.0 grams of thiopental would be fatal but is not certain how 

14 long it would take for death to ensue. RT 420. He did described a death by barbiturate overdose 

15 as "ugly" and slow; "it's not pretty to watch." RT 429-430. Dr. Singler estimated that death cause 

16 by an overdose ofthiopental alone would take from 20 to 40 minutes. RT 1188-1189. Dr. Heath 

17 expressed concern that use of a barbiturate alone could leave the inmate alive but brain damaged. 

18 RT 833-835. Because the state has a legitimate interest in ensuring that the execution be completed 

19 as expeditiously as possible consistent with its constitutional obligations, any procedure that might 

20 extend the process should be discouraged. 

21 Including a narcotic with the anesthetic as part of a single-bolus cocktail provides no 

22 advantages and has potential disadvantages. At best an execution in which a narcotic-barbiturate 

23 combination was utilized might be somewhat shorter than one in which just a barbiturate was 

24 employed. RT 1191-1193. Dr. Heath testified that if given enough narcotic any sensation of pain 

25 would be blocked, but added, "if the thiopental has gotten in, then you wouldn't need it in the first 

26 place." RT 614-615. Moreover, the record demonstrates that even if a narcotic were added to the 

27 cocktail Dr. Heath would insist upon monitoring, presumably by a physician. RT 613. Plaintiffhas 
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1 not established that use of a narcotic in conjunction with a barbiturate is constitutionally necessary, 

2 or even feasible. 

3 "5. What additional evidence, if any, remains to be submitted in connection with 

4 the evidentiary hearing?" 

5 Defendants do not anticipate submitting any additional evidence. We do reserve the right, 

6 if necessary, to file objections, to request an opportunity for cross-examination, or to submit 

7 additional testimony, exhibits or deposition excerpts in response to any additional material Plaintiff 

8 may offer. 

9 CONCLUSION 

10 A state invokes its "entire legal and moral authority" when executing ajudgment of death. 

11 Calderon v. Thompson, 523 U.S. 538, 556 (1998). An execution is a solemn event, one governed 

12 by the prohibition against infliction of wanton and unnecessary pain. Defendants have been fully 

13 mindful of those obligations in designing and implementing OP 770. Because there is no evidence 

14 that any condemned inmate has been or will be executed in a cruel and inhumane manner pursuant 

15 to California's lethal injection protocol, Plaintiff is not entitled to injunctive or any other relief. 
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