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OPENING BRIEF

INTRODUCTION

COMES NOW, The Plamnti [T s-Appellants, Daniel Immel and Thomas Willsey, pro e, by and through
Plwiniif-Appellant Thomas Willsey, do hereby tender iheic APPEAL from the trial cowrt's dismissal pursnant
to C.AR. 3(a) with this OPENING BRIEF.

NATURE OF CASE

Chis case that was filed in the 13" Dastric: Gourt in $terling Colorade, County of Logan on Seplenber 1
2005. Appellanis were asking for “Declaratory Relief”, the complaint asseried, that Gowernor Cwens. the
Colorads Parole Board, and the Colorzde Depadment of Cosrections were incormectly and improperly applving
the Stzmlory Guidelines for Parcie consideration feund in GRS, 17-12.5-4M. In addition, the Appailanis
asked for Class Action Certification because similar ¢laims apply virmizlly 1o al! inmates who commitied their
crimes between July 1, 1985 and July 1, 1993 Many alTdavits were filed in suppot of the ciaims. The
Appcllznts asked for clarification of their nghts under C. RS, 17-22.5-404 Fursuanl 1o C.R.C.P. Rule 57. The




Colorado Attemey Generals CTice Represented the Appelices and filed a Motion to Dismiss. Appetlants
Cormplaint on Qctober 28, 2003, On Movember &, 2005, Appellants [iled a Molion to Proceed with the Case in
Forma Pauperics and = Reply to the Defendants® Motion to Dismiss Comphaint.

Om November 30, 2005, the Honerablc Judge Michael Singer entered an Order Granting Defendants”
Motion to Dismiss Complaint, Subject To Privilege tu Amend. In 53id order. the District Cour rulesd that the
“Declaratory Judgraent™ was an irappropriale vehicle o examine that status of & prisoner of the Department
of Correctivns (DOC). The PlaintiT s did not seem to be challenging the constiumenalicy of the parcle siatate,
and that the Plairtiffs feiled w srate o slaim upon which relief could be granted. The Crder also states “the
court Gramted the Forma Pauperies Status™ on Nevember 1%, 2005, and allowed Pla:ntiff"s time to amend
complaint, but denied Cless Achion cerlification and appointment of counscl.

Or: Decerber 1, 2005, the Plaint:Ts also fled a Motion for Jury Demand pursuant w C.R.CF., Rule's 38
(b} and $7(m). On December 12, 2005, Judge Singer Denied Jury Demand under C.R.C.P. Rule 106 (a) {2).

On December 200, 2005, the PlantiiTs Gled « MOTION FOR EXTENSION OF TIME to File Arnended
Cormplaint. The Coutt granted said Motion. On January 17, 2008, Plaintils filed their Amended Compiaint
that re-asseried their ongmal claims and averred seme new cleim's pursuent 42 U.S.C. 1983 under C.R.C.P.
Rule 106, Cn Jaruary 27, 2006, the defondants fled a Motion 1o Dismiss Amended Complaint. Howevar, “i
does Tt appear” That the defendant”™s bave not asscrted amy kind of defense w0 the rew claans asseried in the
Amended Complaint.

Cm March 23, 2005, 1he Lial coun sntered a final DRDER granting the defendant’s MOTION TG
DIsMISS AMENDED COMPLAINT.

Plantifts have filed : NOTICE OF APPEAL and DESIGNATION OF RECORD on April 12, 2006 and
are now prepared 1o bring this APPEAL foraard.

ISSUES

I. Whether the mmial conrl erved by denving Deckarstery Judgment to Plaintiff's, by finding Tt the court
had no jurisdiction. and thes it was an improper apmoach for the Plaintiff*s to mke.

II. Whether the il court erred by denying Class Actiea.

T Whether the Irial court emed by deaving hearings to determing genuine issues of fact and (he COnIroveTsy
concerning whether the Parode Board 15 foilowing The Stantory Guldelines for determining whether or
nat to grant parole.

I¥. Whother the trial court erred by failing 1o determine the *DUE PROCESS™ rights of mmales under parole
ctamte’s 17-22.5-did, As intended by the Colorado Srate Legislature,

V. Whether the Trial Court crred by failing to recognize that the defendants failed o assert any kirul of
defense against the Plainti s new claims in the AMENDED COMPLANT parsuant to 42 T.5.C. 1983
andl C.R.CLE. 106, Thereby making the Plainii s new claim’s admitbed to.

V1. Whether the Trial court etred by delennining it nad 0o jurisd:crion Lo appoint counsel.

¥



VII. Whather the Trial Court emred by not discerning and finding the ambiguizy created in C.R.S. 17-22.%
404¢2) (b) as asserlel by the Planliff's,

V1L Plainnfls are asking the Court for clarification of al! the components merticned in 17-22.5-44, in it’s
entircty. Inmates are a0t getting any kind of answers from the agencies or individuals who have the
iformalion that is vicel to knowing how 1 get paroled. There ane eriteria’s that are mentioned in the
paralc statutes thet are supposed to gude the Parole Board, Department of Correcnons, and the
Lrepartment of Justice. {See echitars 2,3 4.5, & 6}

SUMMARY

In the PlainkifTs compdaint, they were asking the Disirict Coert 10 review the Parale Statutes of CRS. 15
22,5404, and to see if the Paroie Board and Uase Manapers are applying the stitute’s properly and correctly.
Plaintitts contend the Parole Board in its actions are net following (e statate's 55 it is written, and this is
¢realing conflicts with the “Actual Practices™ of the Parolc Board. Inmates anc not asking for rejease,
COmMpensation o1 a new hearing as the Atomey Ceneral and Distict Court implics, but would like some
imterpretation and clanfication of the parole laws that were in slace when the ment oned Class Action of
inmatesprisoners that were gentenced to the Depariment uf Comections.

The Plaintiff s believe that the Parole Board appo:nted, by the Governor, have stryed from their mission,
und griz aut using the parole guidelines approvad by the state legislature’s, tis is causing the prisan population
to swell with the mentinned Class Acticon of inmates being kept voass beyond their parole sligibility date.

Inma es/prisaners recoghize thar the Parole Board does Agye the ciscretion Lo grant o denvy parcle,
providing that they follow all of the “Ceuidelines™ sez up by the States Lepislaure's. The decisions that ane now
being made have the appearance of & wa parale polivp with 9000 - (pius) inmates whe are past their parole
eligibility. appellant’s, after going befure the Parole Doard severz] limes anc having tlked to hundreds of
immates in State and Privare Prisons, 2long wilh several Case Managers, and with experts and advocutes over
the vears (hat the Parole Board secms to be following the Civwerzors own philosaphy of no parole that has been
sived in the Public 2nd Press before and after Governor (rvens was eledled.

ARGUMENT

THE ISS5UES RAISED AND CLAIMS PRESENTED ALONG WITH THE CASE CITES BRING
FORTH QUESTIONS CONCERNING CONSTITUTIONALITY AND THE AMBIGUITY OF THE
COLUKADD PAROLE LAW, AND THF PROCEUDURES USED TO IMPLEMENT THOSE LAWS
MAKE IT CLEAR THAT INMATES BAD A RIGHT T{) HAVE DISTRICT COURT RULE ON THE
CLAIMS PRESENTED

Plaintifts are in similar situakions ard as are many inmates sentenzed between July 1, 1985 and July 1,
1993, The coust conld have certified this as a Class Action and cocld have appoeinted coonsel 1o bring abou 2
fair and jast decisicn 1o all. There arg over 9,000 plos inmaies whi are past their parole cligibility with many in
ke meationad Class 10 say the Parole Boards interpretation of the parile slatutes is absalute 2ad not
chal engeable fur clarificetion wnder a Declarstory Judgment, This pro s& Plaintff's helieves that a closes ook
at tae CRS 17-22.5-404 sections of the Parole Law will vhow that the Parole Beard Members are mor
following the stutule 25 il is writtes, fius net fillowog the Legslarive Intent. Tne Plainti(’s recognize thar the
Paralc Board retoins exsmsve discreticn in detestining (he appropnisisoess for parole for each and every
particular prisoner or inmate; gever rhe dess 1Le Paroke Board is not ot berty to deny arbitrarily apd



capriciously parole auchorized by State Statate. While the parole stanutes conferred ne liberty interest :n
parole, it did not grant the parle bl sheslate discretion © use scetions of the statutes that were maant for
other purposes, like determining the conditions and the length of parote.

The Pzrole Board guidelines are rubes and instractisns designed 1 direet the Members of the Board so they
oo e abuse their discretion by increasing the uncertainty in the application of the perule statutes. Inmales are
only asking for clarification in the wey porole statates in 17-22.5-404 15 being applied. It appears that the
Parole Board's interpretation of the State's Statute's concerning ‘nmates in denying o granling parole is
creating an ambigucun response by nol following the Statates as it is written, Clearly Sections 2, 3, ond 4 of the
Parole Statcte cannot Be reasons for granting o denving parole, bat only for setticg the length and conditions
of parole, lnmu.es beliave the legislative intent of the parcle statutcs were i he applied os il is writien, and not
the way the Parole Board is applying the mentione! Slalute. There are many ambiguous interpretations berween
the Parole Board Memhers, DU0.C, Case Managers, and 1he trmates g5 1o whil i lukes o gain parole,

The Departnent of Comections and the Department of Publie Safily both say they have no input inte the
decizion makine process, IF this i@ true, then why doss §7-22.5-414 (6) state, "The thres departments”™ will work
fogether to develop an “Objective Parole Criteria,” snd keep statishos on what is succcssful. Inmates are only
wsking fiw clarification to what the “Objective Parole Criteria™ is so that inmabe/prisones ean wotk wards
gaining parle Iamutes beiieve they have a limitec nght to know what the Objective Parole Criteris Is, and
bow it is administered. (sce: exhibil 7, page 53

The Plainifi™s are wsking the aane gueslions of the APFEALS COURT as wis asked of the Dhistrict Cour,
iere appears 1o be ambignity tn this part of the parcle fows of 17-22.5-404(2)K0)? Can the Parole Board
Mernhers take amy seclivns nf the stalate and use i to deny parole, even if the seetions are supposed 1o be used
1 ef the length and conditlons of parobe? If chis 13 true then the slatute appears to be conflicting and -
cenfizzing in the way 1! is being intevpested and applicd vy the Parole Board Members. Also, when members
contradict the statutes and maice off the wall eemmes:is have they crossed the line and violated legislative
intent? The comments alsa create an unccrtainty &% to what te inmates have to do 1o pain parole or even work
towards parole. lamates cannot find out what teals, instroments or forvolas that are heing used in making
their decisions, Inmares are only asking for elorification i the form of & “Declaratory Judgmenr”.

RULE 57, DECLARTORY JUNGEMENT

Plaindffs filed a complaint in the forme of o “Dreclaratry Judgment” secking only clarification of the
stasutes and seciicns of 17-22,5-304 that are being used in denving and granting pamole.

Plairfiff's utilized the recent Supreme Court Ruling of Fifkervon v Peton 123 5. Ct. 1242 (2005 hoiding
that inmates/paoners could challenpe (he constitutienality of Sine Parole procedings in wctions under 1963
“Decleratory Judgments™ and injunctive relief if the Blant s were net secking monetary damages of asking
for relense, the ariginal complaint only sowght reliet with wilization of C.RAC.P, Rule 57 “Declaratory
Judgment™.

in the Artsmey Genends reply and the District Courts fuling. both the orginsl and amended complaint
missed the boat when they sawd plaintifi Frled i smie 2 caimn, znd that Declaratory Jud gment wos not the
prover vemcle to examine the status of prisoners in ke Departmen: of Corvections. Defendants cte, Taylor v,
Tinstey, 138 Colo. 182, 330, P2d 9534(1938). The court and the Attommey General suggest thal the only remedy
availzble 1 o Habers C.R.C.P. 106{a) (4) procecding, The PlainifT™s disagree as Habeas is an action secking
release, shorting their term or seeking 3 new Paale Board hearing. This is farther from the truth. Planaff s
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have oaly 2ovght 8 procedural elanty m the Parole Hoards zhility to acoess and use other parts of the “Parole
Guidelines™ especially under CRE 17-22.5-404(61 “Titled Objective Parole Criteria.”

Defendant’s faiked to address the truc :ssucs of the complaint, shat is: the incertainly and insecunty being
raizes] by the Plainlifi™s concerning C.R.5. 17-22.5-404 uscd by the Defendants implementation and exccutions
of that Stamte.

“Reliet in the notice of o Dheclaralory Fodgnent w210 be altonded in apgroprizte circumstances 1o those pérsons
whi clain vacertainty and inscourity with respect (o their rights under n penal low
Ratheke v. MacFariame 648 F2d. 648 [(Colo. 1%92),

The purpose of 2 Declaramry Judgment Action i3 1o ieTmingts 4 Contrversy, @iving rise o the proceeding,
in situnlions where (he parties fsce soine uncestaaty rezarcing their legal relations

People v, ex-rel-Inter Church v. Baker, 133 Colo. 398, 404, 297 P2& 3773, 27701 456).

“Declaratory relief under this rule is an epproprizie means of challenging Adnumstrative Governmoet Action
that are nol subject lo review under CRCP 10662) (4)."Chellsen v, Fena, 557 ['.2d 472 (Colo. App. 1992).

*The rights o slatus to a declaratery "udgment exter.ds to & party who claims 10 be slversely alfected by

resulatior.” Martinez v, Department of Human Services, 97 P34 152 {Coladpp 2001).

“Ome whose rights are affected by statuie my have its constmction or validity dedermined by @ decluratory
jnégment” Tonelay v. Dolan, 197 Colo, 382, 093 PG 93601979,

“{Ine whase rights are favorably by statute is emtitled 10 scck a fadizial determinanion, 5o long as the coun ts
provided with a proper adverse context.” Silverstein v, Sisters of Charigy, 38 Cole. App. 286, 555, M2d 716
(1975).

“Oine whose Tights or status mey be atfecrad by stature is eniited w have any question of construction
deiernzd provided dhat a substantizi contre wvrsy brlween adverse parbas ol sullicient encugh to the
issuznce of & declwmiory judgment exists” Silverstein v. Sisters of Charity, 38 Cole. App. 286, 559, P24 714
(18767,

“Yhea the questions presented are nul uncerlain or bypothetical, and they ars presented in an action secking
a Declaratery Judgment, they are oo less justifiable tian (F presented by imjunction or olierwise”,
San Lufs Power & Water Co. v, Trujille, 93 Colo, 385, 26 Pid 537 ([933)

Secking Declaratory Judgment is proper concerning the isswes is proper. In Wilkenson v, Detxen, 125 5.
O, 1242 (2005). The Supreme Court kel St ariscazis'inmates cold challenpe constitutionality of state parole
procesiings i action under 1983 seeking Declaratory Judgment ard Injunction Relief if the Flaintiff's were
not sccking Money Damages or Rolease.

CLASS ACTION & APPOINT OIF COLUNCEL,

The Parole Board i3 appninted by Goverror Owens and is sworm 1o up hold the Parole Laws seémis to have
lost it5 way in the bock wen up, and keep um locked up in the late ¥0s and 905 to the present date. Inmates in the
Class Action beiieve the Parole Board i using parts of the sanite that cre made (o set the length and terms of
parcle and not the demlal of porole. [Inmates used he Declaratory Judgment route as they wers not asking for

bl




release or monetary pains, but oaly would ke some clarification zs to what exacrly is the *Crbjecdve Parale
Criteria,” amd how does nne gein parole?? { see Exhibit 4 & 5

In asking the Disirict Cowrt e Class Aetion smates for iunzies seotenced betwesn the dates July 1, 1985
and Yuly I, 1993, inmates who are under what is sometimes called the *Diseretionary Parole Laws™ have
simifar i and guestions that apply to bundreds and possibly thowsarids of inmates in Colorado State, Private
and out of state prizons. “Rule 23" of the Colorsda Rules of Civil Procedures provides the mechanism as the
Class Action mentioned is so numerous that joinder of all membsets would be mmpructicable. Thers wre questions
of law and facts that arz common te e mentionas] Class Action, Clarificallon conceming their stams pursuant
Io 17-12.5-404 js paramount to inmates of this Class Action as it would bring a fair and e“fuent wfjmdication (o
this controversy.

1t also appears that this Class Action of inmates and the state would benefit from appolntment of a Lawyer
beczuse of the pumber of inmates imvodved snd the disances of inmates in the Class Acticn. Willzey and lmmel
(P ainnif™s) have constraints thar may cause imaairments 1o the Class Action. Certifying as a Class Achon with
appointment of conmsel woulid be uf benelit o all, and vould bring justice to the Clazs Action.

Procedure Rule aliowing Class Acticn status is intended to promaete cfficient reselutions of elaims invalving
mulsiple parties with similer clamms o shmminae repetitive Lagaen, and to avoid inconsistent judgments,
Prescribe procedurcs to represem careful balancing of need for efficiency with the need of sdeguare protection
tor individual members of the Class Action Action. (Ses Gottileb v, Wells 11F3d 1004(10™ Cir. 1593)

*{lase Action cerlification is discretionary with the tral coutt judge, and mavbe altered, axpanded,
subdivided or abandoned os the case develops " Vasalavik v, Slorage Technology Corp., 133 FR.D. 264
L Cole, [998)

W iather Class Action is Superics ©o ether availoble methods for the fair 2nd efficient adjudication of the
contuversy, and whether a Class Action 18 a superior method of adijudizaliag such comtraversy const:iute amn
aren wiich calis ot the exerc:se of discrelions.”” Federal Ruies of Civil Frocedurs Rule 23 (hu3), 28

“Crilesa For assessing adequacy of represeatat:on for the parpose of Class Acticn certification nclude
whather the Plaint: IT has common indersst with the Class Action members and whether the representative will
vigorously prosecute the interests of the Class Action through qualified counsel.”

Federal Bules of Civil Procedure Rule 23a)d), 78 U %5004, Vaselavik v, Storape Technology Corp., 153
F.RD. 264 (D.Cola.1998)

Nom-Aferney siing pro se was not adequsce Class Action representative, Fyvmba v. State Farm & CasCa,
213 Fad (320 (107 Cir, 20000

“Dijgmiszal 07 a complaint for fzilive = sinie a clam is resdewed de novo.” Federal Rules of Crvi] Procedure
Rule 12(bi(6}, 28 U $.C. A, Fymbe v. Seare Farm & Cas.Co. 213 F3d 1324 (107 Cir, 2000)

“District Courts finding thet plaintisF was not aduquats Class Action represenative wes viewed for abuse of
discretion.” Federal Rulee of Civil Procedure, Rule 22(a)(4;, U.5.£.A Fymbn v, State Farm & Cas.Co. 213
FId 132G {197 Cor. 20060

“Diigtriel Courts finding that PLaintify was not adequste Class Aston represenlalive were seviewed for sbuse
of discretion.” Federal Rudes of Civil Procedure, Rule 23 (a){(4), 28 U.5.C.A. Fymbe v, State Farm &
Cas.Ca. 2173 F3d4 7320 (10" Cir. 2000)

10



“Federnl cases under Federal Rale of Civil Procedure 23 are persuasive because Colorado Rules unde
Civil Procedure is virtually identicat to the Federal Role. "Gaebel v, Dept. of Institution, 764 P2d 785
{Colo 1952} Higley v. Kidder, Peahady & Co. 920 P2d 884 [Colo App. 1996)

DUE PROCESS

I'laintiff's belicve the evidenee will show that the Gevernors Appointed Perole Board and Diepartment of
Corrections are ghuging their authority by abusing and’ o2 denying the substantive and procedural e Process
required by Colomdo Law when considering inmates parole sutabicity. Plainiff's know there i= no right ©
parole, that has long been estadished. however, Maintiff's also believe thers is & measore of Substantive and
Pracedourel Dae Pracess required concarning the decis:on-making process Concerrng the Marole Boerds
mandate by Colorade law, especially CRE 17-22 5404 coneerming parale guidelines.

Willsey end bmmel (Plaintifi"s) kave been eligible for Parche lur several years zs has those in the Class
Action, and have been tumed dewn for parole in what appears 10 be the use or non v of the sedions of Parole
Stanutes cf 17-22.5-404. There are ¥ parts w this statule, The Parole Board members, along with Mr. Stanley,
Dgard Chaitman, Boutinely clairm they are foliowing 17-22.5-904 which includes the mandate for the Board to
wse the *Colorade Actuarial Hisk Assessmnent Seale” (CARAS). The Pluomtiils and those in the Class Achon
bedieve thiz to be a false claim of the Parole Brard. 'The Board consistently and routinely denies parole
applications based on three primary reasons: a) Aggravaiing Circumstances, b) Fublic Risk, ¢} Keeds More
Time. These guestions need elarification is to what are the wnderlving rcasons and st fication baged upon,
ather than the crime the Plaintiff's were senensed foc? AN ol these 1ssoes were tsleen inte considémation when
the Mlaintifl™s were sentenced,

according to CRS 17-22.5-44, "Aggravating Facsrs” sre to'se considenal when deterruning the “length
nnd conditions of parole”™; not whether ur nol parclz should be granted. Those guidelines are outlined n
geparate subscctions of 17.22.8-404. Funthanmore, 11 s clearly apparen: hat the Board seems bo be abusing its
s o the Colorade Actuarial Bisk Assessznent Scale (CARAS) tocl. They seem to ignore the score when it
ts fovornble (o the inmate, or they contradict the score on the “Parcle Boards Action Forma™ by stating that the
irrnate is a pablic risk or parele Wisk when in fact the scor2 v Zero op Yow. Colorade law provides thata
Farule Hoard Member can be remeved frorn the poard for fzlure to vhilize this Soale: Plaintifls newd
clarification as 10 what conslitutes po? ulihzng i, How <an a imate scone Zere or Low points and still be
Izheled a Public Risk or Parole Risk, cspecially if he has had a clean proson record and 2 low custody rating that
wiruld suppor he is nel s Risk”  See: exhobit 7, page S

T should he noted that inmates/prisoners who are sentsnced for aggravating factors nave served rmore prison
ime 12 begin with before becominy efipikhs e srade.

Paroie Ciaidelines under CRS 17-72.5-464 are to be utilived for determining Purele Suitability, and the
length and conditiom of Parals. This neads clanfication.

Section 17-22 5-804(2) (o} (1) threrugh (XUT0} are to be used 1o derermine whether or not to grant parole, in
addition to tse of the "Risk Asscssmen: Scale™ Parssant w saction 17-22.5-40406).

Then secticns 17-22.5-404(3) “Aggraveting” criena ' and {7-22.5-404(4) "Mitigating criteria™ are tn he
usesd “to delermine the length and conditions of Parole”
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17-22.5-304 (6)(m) says, “It is the intent of the General Assembly™ that the Objective Parobe Criteria 1s
intendad to be usad by e Stale Board of Parole 43 additional consideration. i determining whethey to grant or
deny pare’c for an offender who is eligghie.

17- 22 5-404{ SHbN AN} Gives Turther directions and guidclines that ne eafy inclode the Board of Patcle,
bu: 172 Deparment of Corections and the Dept. of Public Salkty, and a Commission on Parole Guidalines to
be uscd by the State Board of Parole in making éecisions based upon factors defined in this section,

In additiom, Section 17-22.5-404(7{ 8} mandates responsibilioy to the Pamle Board o™ inplement ALL
aspects of seetions.

Trenates believe that the 13 Dizmict Court had the authonity 1o eeview the Claim and could have certified a5
a Class Action and appoitted connsel in the inlerest ol justice, The Distriet Court appears to have shmugped ilx
duties in passing up this very impeortant issue that affects several hundred inmates and their farailies with the tax
payer footing the bill for the errors being nade by the Govemors appointed Parole Board. lomates both Men
and Women are lingeting in prisons becanse the Parole Bovrd fails to tooognize and apply appropriate sinfutes.
lpmates recegnize they kave Minimum Protections of the Due Process Clawse, but it is stll protections
regardess what the District Cours and the Attorney General sty If the Parole Board used the Proper Seclions of
the Stattes thot the legislabire approved theze would not be aver 9,000 +(pius) inmates pest their Parole
Eligibility.

Whes the Parole Board Member checks a box on the Pavale Action Form and there is no explanatior. or
wrillen reasons for the denial. P airtits believe Lhat they have some sor1 of an explanation is i oriley us to how
they rasched Lhose conclusions, A of new it scoms to inrnates thid the Board Member had made ap their mind
before the ifttmate was seen ut the Tieanng, or there is some sort of secret formuila being wsed Mat the inmates
canmol [ind ot how the Board Member renchied hair sonclusion. In many cases the Department of Comeclions
Case Manogers say they are just as bafflod as to wity ane is depied er how they reathied the conclusion, Mo one
seeams to know what the “0bjective Parsle Crileria™ is ov 1F they know they are not telling tha inmates.

The Parole Board Guideines sre nzles ot instructions designed to dineet so that they don't sbuse their
discretior.. These guidclines are princinles set up by the iegisizmre to help govem the: Parle Board 10 which
mannsT its business shall be conducted.

The Plz:nti{fs in this case argues that although we hive nu liberty interest in Parole we have a Doe Process
Right to oe Tairly considered for parcls when we bovorn2 eiglble PFlaintifls contend that the defendant’s
reliance on oher sections of the Paraie Staiue sna comments made by the cefenibants in order to deny them
parale violites this minimum DUL PROCESE RIGHT.

Plainei[Ts believe that these claims sre rovegnizable under Colorado Law as Plaintiffs are challenging the
Parcle decision making, mol the ouleome, Plainti®f's claims are about Due Process being demied use of proper
parate procedures.

Plaintiff's recognize that the Parole Board retains cxtensive diseretion i1 determine the appropristeness of
parvle i each particular prisoner, never the fess, the Parnle Board is non ar lherty 1o deny arbitrarily and
capticiously parole authorized by stare stamte. While parole slatutes conferred no Hoerty interest i parcle, it did
el grant the Parole Board diseretion 1o use seclions o T e starutes that were meant for olet purposes like
detenmining condibions of pacole and lengih ol parole that has been poing or for years.
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A Simple question to the Appeals Cout: “why would the State Legislarure distinguish between
specific sections for specific phrases and purpose, if their intent was to allow the potential
free reign in the decision making process with ne guides”. Plaintiff Inmates contend there is
rhyme and reason behind the specific sections of 17-21.5-404 that the state of Colorado

passed into law?

All Priscnersinmales poteriially eligibie for Pasols have a liberty mnterest regardless of Purticular Stalutary
Language, BOP v. Allen, 96 L.Ed 2™ 1.5, 442, Poge 309

Diccision of the Board to deny porole (s no an sbuse of Aiscretion a5 lorg as there 15 sufficient evidenee before
(he board o suppor; Tts decision Metherry W, Neal 76F Supt.2d 1149

PAROLE ACTION FORM (PAF)

The PAF wied by the Parolz Soard Member, and Department of Correetton Case Managers to deny parole
under the gaisc that 17-22.8-404 (Db) stalue covers all ceates ambiguity that leaves the door wide open for
abuse, and leaves the imales in unceraiaty as o whar gaides them fowards parole. In reading the stahite,
Plainti s huve several issues of fuat snd controversy oncerning the Parole Boards action.

The parole hearng itself produces 2 controversy when locking at the PAF, the Parols Btalules produce some
contlicts with those imvolved. The Department of 4o mectons Case Managets can score the Jnmate a Low or
Fera by using the “Risk Assessment Scalc Mandated by stature, and the Parle Board Membet will call the
inmate a parole or public sk, The wnmasc sould bave completed alk required programs, weament or Class
A ction and the Parole Board Member will make the ssme recommendations as if the Parole Board Member had
not reviewed The e m listered Lo the Case Manager whe comes 1o the hearing 17 and goes over whal the
inrate has done during the past yeor or years leaving the impresgion that the Perole Board Member hed not
reviewst the inmates file or paid amv attenticn 1o whet the Case Manager had gong over or reviewed. Very few
inmates see the same Parale Bound Member the next year, so if one Boand Member made a recommendation for
the immate 1o take 8 Class, get a Trede, see Mental Health, go to ARP, CED The mew Board Mcmber docs not
recopnize what the previous Parole Board Memnber has wold 1he inmate. wid may even recommend something
else o the saime thing, It seems that e Boand Mener does not know what the other ong has done in the
previous year, The inmate is Ieft in the dark az 10 whes they vavz Lo do gain pacole. One Roard Member may
tecommend sorething slse or just check a sox and send e inmmate away ro do enother year o sevenal years
wondering what the “Othjeetive Parole Criteria™ is.

& closer ook at the PAF will divaize that Jere 2re na places oo the form thal would show what the immate
has dune before coming te prison or doring the inmaie’s mcarceration. There is no way ef knowing if the Board
Mo ber has even looked af an inmate’s record and file befors or during incarcerstion m making their decision.
When asking DOC Case Managers, they say thay dii nod know what the Board Member based their opinions
or.

I should he noted that the Department of Correstions e losger subimits an official pre-parole plan
investygation. The Department of Cosrections in the past wouid reguest this plan parsuant to 10 AR S50-0%
“Pre-parole Manning, and Parole Bnard Preseatativn, Parole Release.” Plaintifts belweve thot this prachica and
procecure was common itil Owens becarme Governor, &3 There nuw were fewer inmates geftting paroled. [t
seemns 1o M ntiffs that an iemate verified parole plan woald be of some impaortance when maxing a deciziom
e et oF demy parole.
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On the PAF, the Parole Board Member will mark “needs more dme” or “aggravated circnms lanees,”
“Iressl equarte time served.” This gives (he appearance that the Parole Board is holding a senvencing hearing, and
net @ parolc hearing. The inmmate must have served enough time or the inmate would not be before the Farole
Buard. The aggravated circumstances and needs more time were dealt with a1 the origingl sentencing hearing
ycars before. There arg ne clear markings on the PAF that gives an inmate some indication on what the
“{Ibjective Parole Criteria™ is or how to work towards parole mos: ¢f the time just checked boxes withour any
explanzricn from the Parole Bosrnd Member or (he inates Case Manager. See exhitdl

Plusntiff Willsey has heen tohl by Brard Members that they wanted to see him Progress or Transition
threugh Community Covrection, ISP, 2nd stabilize Implylng that kis woulil help gein parole i e fudure, In
reality neitker the Parole Board nor the Departnient of Courzetions can help the inmate get to the
recommended Commuriny Comection Progzram, . ms appears W be another wey to keep somenne in prison for
a longer peried of time. The Farole Beard makes & recoramendation knowlpgly can't be fulilled by Pamole
Boa-d or Departmend of Uorrections, This gives a false bope o the inmate/prisoriets and their tamilies. This
ruse is paid for by the tax payer.

Common Comments made te Willsey and lnurel (Plaintiff =) and ather inmates by the Parole Board who
believe inappropriste 35 they canrot 9¢ found <0 the Parole Statutes concerning paroke. Flantift was told by hus
Departrment of Comections Case Manager i a pre- Parole Board interview thet he would not get paroled and
[hat hz should go through the motions of the hasting 108 wilh Gevernor Owens in office there would not be
many Eelling paroled. Plaintiff alsa bas beer iold by Perote Boaxd Member that it was fo political (o give parole
or cven b0 have ki submitted to the Wl boared G possible pasele, Plaintiff was tosiod that to give him parele
would be 8 gift by a Parole Board Member. These quates are nat in the staies stulutes and ace owl of line and
have the apsearcnce of mocking the inmate who has worked to become ¢ligible for parole. In many cases it has
tuket years.

The Supreme Court has held that & priseners instinuticnal record is parsmoun: in determining his/hers ability
1o milheee b socielies laws upon release, ¥ ‘v, Daggert, 429 LLS, 78, BR-O0, 50 L kd. 236, 97 5,01 274
{1976} (iolding that an inmates institwion recerd ks cae of tie [most significant factors] in predicting an
immales ability to assume his place in sacicty.)

Parole precedures, the apportenity o he heanl, and not:ticaden of reasons fer denial of are peramount @ the
inmale. Greenholtz v. Inmates of Nebraska Penal and Jorreclional Complex, 1979, 99 50T, 2100, 442
e 1662 Fld 135

An inmate has 2 suhstantial interest in knowing the reason or reasims from the Parale Boards dendal and the
Board must glve written reasons net with skanding any other policy contrary. The Marole Board must by the very
terms and conditions of it own rules end regalations. give writler reasuns for denial or referal of parole to the
wmate coneerned. Johnson v. Higgie, 382, T.5upp, §3{Colz, 1972},

CONCLUSION

As shown asove the inmales are a1 o substantial dizadvantage ¥ he parole board is allowed to use the
entre slutule b deny an inmate parole, as it excludes the apporiunity to gain parcle. [ seecms to this writer and
others who are affected dhal Ay allowirg e Parole Board to use sections of the statute 1o deny parole that is

supposed 19 be used to grant and set temms and candition o parole is unfair.
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Lawfui incarcerstion itee]f does not extinguish all of the inmates protectad rigns. The nght 1o parale review
cannot be arbitrarily vitiated w5tk one depriving inmates of = hberty interest in violation of Due Process. Due
Process can only be satisfied with the Intmnates going to a Parolc Board Hearing, facing the proper Sectivns of
17-22.5-304. These are puidelines designed ¢ dinect the Farole Board so they don't abuse their discrction.
These guidelines are principals sexup by the states legislatire tohelp guide the members of the Parcle Board
sa that ther decisions are aclually mada o the designated critenia-

C.R.8. 17-22.5-304 in its entirery contains mandatory larguagze that ereates such due process that 15 due
inrmates of the Closs Action when applying for parale, thergfoce the claim of due process in the decision making
pricess of the Parole Board would be Tegitimete as ARISEN from the statutary source.

The Colorade Legistature has ereated a Suhstantive Right v passing the guidelines for Parcle Beard
Mernbiers und Departrnent of Cormection, aleng with the idepanment of Jugtiee to Follow,

THEREFCRE, in closing Plaintiffe pray that the appeals court will review all the arguments amnd cases
presented in considering these impartanl issuss bewng raised that net only effects the dlass of inmates. their
families, and the taxpayers, bim society in general, There ame just to many inmates who have demeonsirazed by
applying themseives 1o prograns mandated or seli-rzferred 1o Cducational and Memal Heallh programs o say
that almost half of the Prizson Population of Colorabe whi is eligible for parole is being kept in priscn yoars past
eligibility because the Paroke Board is not fallowing e statues or divulzine how ane o Colerado Penad system
gets parpled. The appointment ef counse] would lelp sors cut these errors being made by Members of the Parole
board. The Appeals Court in the intecest of justice cnn stap shese practices by baving who ever is responsible
for the *UBJECTIVE PAROLE CRITERTA™ ler thos: who are affeeted the mesr know. Referral back o the
District Court Leval for findings or hearings for a soluton would e mast apprapriae.

Respectfully submined by,

“H
Thernas Willsey pro se
L # 53529

CMEC -Z1

2925 Hast Las Vepns
Colorado Springs, OO 80506

On thiz dey of Seplember, 2006
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CERTIFICATE OF

I Thomas Willsey, HEREBY CERTLFY that a true and correct copics of the
Plaintiffs OPENTNG BRITF Case # 06CA718 was sent by LS. Mail from
Cheyenne Mountain Re-enlry Center through the Facility Mail Koom on the
helow date.

On this/s duy of Seplember, 2(H6.

5 Copies of the OPENING BRIEF to:
COLURADO COURT OF APPEALS
2 East 14™ Ave., 3rd Floor

Denver, Colotado 30203

1 Copy lo Allomey General
1525 Sherman St., 5™ Floor
Dienver, Colorado 30203

Thomas Willsey #63529
CMRC-2D

2025 East Las Vegas
Colorado Springs, CO R0906G
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—Exhipit 2

TJune 14, 2005

RE: Bapterbar 2004
Board Appearance

Dear Mr. Allen Stanley;

During my last Parcle Board Hearing in 2304
T was Jdanied again, and Lhe pasdis givan for this denial was
"Aggravated Circumstances L uer Enougn Time Served, "

Farcle Board Memboar Mr. REesen did ot discuss the ollence or the
cirocumstances surrounding the etffencoc. T zan't help wondering how he
came to this conclusian? My Caze Manager thought I was a good
candidare for Farcvle and discussed at lang*h with me this subiject,
The other question is abaut the saying "Not Enouch Time Served.™ This
iz kind of baffuling to me as T have basn eligible [ur Parele since
2033, I can't help but wonder if tarcle Board Mecber Rosan did el
have me mixed up with gomeonc else. I am under the nléer law and not
required Lo merved 75% of my time,

This last appearence has bren the shallowesl appearence 1 have had,
and L feel I Lave a Ehic right for some clariflication as ta what
exactly is the ammount of timc T will need te surve in order to gain
Parcle, T am 6§ years 2ld, I kave bheen ta Comnunity, and did very well
I worked as a sales man in downbown Durango dealing will h:hdr&gﬂt of
People without incident. I wae regresged because I had acme Medical
Proplems, and was not allewed Lo use my Secial Swcarity and Pedicare
Ratiremant Benifits. 1f you would address some of my question and
concerng sov T can pass them onto my Family and friends would be most
helpful I am at a lost as Lo what tc 5aY .

I thank you for your time and will look farward te hearing from yam
in the near furde,

Jinceraly,

~J T
Tom Willsey #63539 ——%\f—"
Box ®O20 Unit 31

Steriing, OO0 80751
-]

20



1511 ez
Ciawemie
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[airman
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Wice Chairman

Board Meonhars:
Deborah O, Adlen
Macthern . Bhrader
dohn H. Kamen

Werne K. Salar Winesnl
Sharea Hartlem-Waboer

Exhibit 3

COLORADO BOARD OOF PAROLE
100 W, 24tk Swect, Building 54
Fueblo, Colorada R1003
Telephene: (7197 583 %300
Fux: (T1%) 383-3815
Websile: waw.doo.state. co.us

Tune 27, 2003

Tom Willsey 463324
Sterling Correctional Facility
PO} Box 6000

Sterling, €20 30731

Dezar M. Willsey:

Reference is made to your letter received at the Colorado State Bozrd of Parole on
Fune 21, 2005 in which you request clanfication of your parelc application deferal,

Parole considerations are numerous, These considerations are outlined under
Colorado Revizsed Statute Fitle 17, Parole Bogsd Mermbers atternpt 1o do the very
hest job possible through review ol available facts. Each Board Member decides of
their own volition the merits of cach case snd makes determination as (o the
Approprisleness of purole an o casc-by-cess cvaluation. Mr. Rosen for his Ll
reasuny decided wpainst discretionary relesse at this Sme,

Parale is not a Constitutional “right ™ it is totally cizcretionary, Parole eligibifity is
the carbiest dile parole can be granled it in ng way binds the Board in any way,

Upan review of the record of vour Leariny; and fite, it is my feeling that the Board
acted within its statuory authority and the decision will stand. aur letter will be
forwarded 1o yuur facility Casz Manuger for presentation to the Board Member's)
couducting your next scheduled parole gpplication hearing.

Sineerely,

Vo ey

Allan F. Stanley
Chaiman

AFSMbrl
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Sxhibic 4

PN RECOREE ACT REQUEST
dctober 11, 2005

Celorado Divisan of Criminal Justlce
Pecords Custodian

T0d Elpling S5t., Suite 1000

Denvar, 00 0215

Thomaz Willaey #6354
Box GOCD Unit 31
Suerling, CO BDTSI

RE: Dpeh Meocrds Act Raguuel pursuant to CRE 24-72 304

Dear Recards Custodian;

Pursuank bo 17-22,5-404{6)(7), the Divielon of Criminal Ju=stica
is responmible for, among other things: 1. Collecting Data oun Parola
Decisicong; 2. To roport on that data; 3. Po wvalidate the Oolorads
Rigk Assessment Scale; and 4. To provide training to the Department
of Corrections oo the proper waee of the "ohiackivae Parole Crits=ia"
to be carried out semi-apnuoally.

In lighkt of CRS 17-2Z.5-404 {6)i7), the fecllowing reqguest is baing
made under the Qpan Recordm Act, and CRS 24-Ti=-304.

1. Copy of the cur-cnt "Objective rParaole friteria™, What i3 tha
Criteria?

£. Any lurm or forme thak are approved for usa by ths Colorads
Farhdd Board and / or the Devactment of Correctione for reviewing
Parcle Criterla in relatlon to parole applications being considercdj

3. Any Rupurt or documentsa rhat are ralated to, or consist of current
parols policies, including "Missicn Statements™, atc, for the
State of Colorado. '

4. Tha mopt reccnt report concerning the trajining porsuant to CRS
17-22.5=-404(6}, as well as the curticulum uswd [ur Lhat training;

According to the Opun Recorde het, Fursuant to CRS Z4-72-203(3)db}, I
"must notify you that an answar to the above requested informatloen
"should" be forth comihg Lrom your Department within a reascnable
rnmber of days, and “should' not erxcerd thirty(30) calender days.

Furthertore, inconpllance with CHS 24-72 203{3ila), I requaat now in
writing, that Lf Lhwe above menticnrd infarmation are not in the custody
or centrol af the Records Cuatodian of the DOJ with whoa this applica
tion is made, auch person or pesacns “shall” fecthwilh in writegg
notify this applicant of the astlona taken, and inform this applicant
wiere this information can and maybe ontalned.

Raegpuckfully submittad,

Thomas W1l lgay
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Exhibiyp g

Chuiniom of Crimins Justica
Faprind E i, Cecin
Ul Kl St
Suils 10800
Moo, GO0 B0315-2080

COLORADQ ' . F:cg;:um.. .
DEPAATMENT
GF PLBLIC SAFETY

Oetober 1§, 2005

Thomas Wilsey 63529
Rox 6000, Unit 31
Steling, OO 50751

Dicar Mr, Wilsey:

The enchosed book i the only iter that we are aule o provide you with from the Jst
ul thicuments that vou reguested.

Due to budpet cuts, we have col Teeen a5le o do the mentioned analyzis,
Thank you fur your inguiry,

o sincerely

QIWRRROR; IR - = -

ok
ERECLTNT B mecToR
Dwamr =i FPet Lounders

Tomewd Jomlem

ol W S
Pauu

Erdoiias thanm '
o Wemlgiem PL/me
i Safuty

C

1452 Pl s vemh riale o pcks
arblal: F e Sanghienfcdns shile s

23



Bxhihit 3

He.Don VanPelt, Chairman
Celoradn Roard ﬁf Paroles
Pushlo, Caleradd’

pE- INaccurate, Incemplete & False Infarmatian
Frovided to Comm.Corr,
Dear Chairman ¥anPeTt.
When I appearsd before the Board of Paroles
in September 200I. The Epard Pecommended that [ prodress to Community
Correctlieons, ISP, and stabilize.

My Case Manager Jonm Hall at ACC submitted & DOC Community Release
Form ?250-03 &.

I was depled placement, and could not find out why. I wanted the
reaton S0 [ could discuss this with the Board a2t my September 2002
hearing. ,

I wavad the September 2007 hearing., end attempted to get further Infor-
mation or clarificatien for my denlal of placement.

I recently got a copy ofthe Referral Information from the:Aitorney
Generalts Office that Case Manager Hall submitted.

Thiz Referral Form OOC 250-03 A submitted by Case Menager Hell was
incomplete, and contained inaccurate and fa§se information that I
believe played a roll in the denial for placement at a Community
Correction Facility, and full fil1ling the Parole Boards Recommendation.
fecording to 17-27-101 Legislative Declaration Commumity Corrections
was te provide the Parole Board with more flexfbiTity, and 2 broader
range af correctional aptions,. Case Manager Hall interfered with this
process.

fis an inmate trying te pay my debt for wrongs I have committed, and to
progress through th system to show sincerity and consistincey in re-
habiTitating myself, Correct Records are needed.

Hany peaple have supperted me thraugh out the years since my triafl

and incarceration.Family.friends and formear co workers are some who
have written to you, and to the Cammunityforrectfons Center in Durango
pffering tohelp withmy reintegration 1n miny wiys. This report that
Case Manzgesr HaTl submfited 15 a contradfction to what peeple said,
andwhat 1T s531d alsze. and creates z confifet with 2ll expressing their
desires to help me achieve success tn the total re integration process.

uggested that I write to you to
ate 1n my sentence, and eligikle
I am doinrg s0 I will not have a

Meny people in the free world have s
repert this un-caliled for behavior 1
for Community. ISP and Parole. This

canflict with the Bpard of Maroles.
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1 &b believe that an ¢rder from you to inyestigate would help . ..
clear the air, and the Board of Paroles would sge how Case Manager

Hall dnterfared with the process, and meyhave harmed me in his
doing so.

Hopefully | have clarified the need for this letter, and my writing
to you wilT not be used against me for reporting Nr. Halls derelictia
of duty. I do have the Form he submitted for pro®f,

I thank you Far your time in this serfous matter that affacts othars
besides myseTf. ’

Staceraly,

Tom Willsey # 635729
FHCC Box 200 Unit D
CamonCity, CO B1215
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Eixhibil &7

C.R.5.A. §17-12.5-4i4

WEST'S COLOBRADO REVISED STATUTES ANNOTATED

[ITLE 17, CORRECTIONS

CORRECTIONAL FACILITIES AND PROGRAMS

FACILITIES

ARTICLE 22,5, INMATE AND PAROLE TIME COMPLUTATION

PART 4. PARCLE ELIGIBILITY AND DISCHARGE FROM CUSTODY

Carrent through the end of the 2003 First Regular Bession of the a5th General Asseambly

§ 1722 5-404. Tarule guidelnes

{1 As to any person sentenced for 4 class 2, olass 3, class 4, class 5, or class 6
felony wha is elipible for paroic pursuant lo = section 17-22.5-403, the board may
conaider all applications for parole, as well as gl peranns to be supervised under any
interstate compact, and may parole any person wha 15 sentenced or commitied 10 &
conrectional facility when the board determines, by using the puidelines established by
this section, that there is a sirong and reasonable probability that the persem will not
thereafter violate the law and that bis release rom institutional custody is compatible
with the welfure of society. The board shall first consider the risk of violence to the
public: in every release decision it makes,

(24a) In considering ofenders for parele, the board shall consider, but nocd not
b Timnited to, the llowing facrors:

{T} The testimony of the victim of the crime or a relative of the victim, if the
viclim has died, purseant to = sestion 1 7-2-214:

{11) 'Fhe offender's condust which would indicate whether he has substantially
abserved all of the mbes and regulalions of the institetion o facility in which he has beon
confined and has fuithfully perfosmed the duties sssigned 1o him;

(1IN The offender's demonstration ot good faith efforts to make restilution to the
vielim of bis conduct for the sctual damages that were sustained, pussuant to = soction
17-2-200 5K e);

{1V} Tl offender's demonutrukion of good faith efforts s pay reasonsble costs of
purale supervision pursuant to = section t7-2-201(3)(h);
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{¥) The ollender's demuenstralion of good faith efforts to devote time to a specific
SHPIEITERL O GOCLEPALIOT;

{¥1) The offender's pood faith efforts to enroll in a school, college, umversity, or
courss of vocalional or lechnical raining designed to fit the student for gainful
amployment;

(W} Whether the offender has diligantly attenptod but has bemm uneble Lo oblaio
employment that provides the offender sufficient income, whether the offender has an
employment disability, ot whether the offender’s sge prevents him ot her from obtaining
employment;

(VTII) The nftendet's demonsteation of good faith cfforts to remain within
prescribed genpraphical boundaries and notify the court of the parsle officer of any
change w the offender's address or empioyment,

(LX) The offender's demonstration of good faith offiorls o report oz directed to (he
parale officer;

{X) The offender's demonstration of good faith cfforts te purticipale in some type
of cumamumily servics works

{XI) The offender has not harsssed the victim either verbally or in writing;

(HID) The offender's demanstration of good faith offorts to provide suppeort,
including by court-orderad child support, for any minor children;

(XL The offendet's participation in the Blerpsy covractions programs.

(b} Nathing in this subsection (2) shall preclude the heard from considering
fuctors other than those stated in paragraph (a) of this subsection (2) when considering
applicants tor paroe,

(3)(a) The board shall consider ihe fotlowing extroordinary aggravating
cfrenmstances when determining ¢he cenditions for parole and kength of parole
supervision when such appravaling cireumnstances show that an offender has a high risk
of recidivism or a high rsk of violence:

(T} The arime involved serious bodily injury, threal of sericus bodily injury, or
other acts Jisclosing a high degree of cruclty, viclousneds, of callousness,

i1} The offender was armed with ot wsed a deadly woapon st (he time of the
comumission of the offense.

(11T} The offensc invelyed multiple wietini.

(=]
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(1%} The viviim was particularhy wainerable duc to advaneed age, disability, il
heslth, or extremae youth,

(V) The offender's conduct was directed st an sctive officer of the courl or at an
active or former judicial officer, prosecuting atlorney, defenze attorney, peece olTicer,
cerrectional cooployes, or Grefighter dizring or hecause of the eaercise of his or her
official dutics.

(V13 The offender induced others to participale in the commission of the offense
ur veeupied a positon of leadership or dominance ol other participants n ifs commission.

(%10 The olender took advantape of a position of trust or confidence o commit
the offense,

(V1] The olfender committed the offimse pursusnl o an apreement that he ciher
pay ot he puid for ils cotmmnission.

{1) The circumstanees surmounding the offense indicate thet the crime was
carried out following substaniis] plarneng and deliberation

(%) The vhject of the crime was to acquire v lo abtgin control of a controlled
suhstenee or other item or material, the possession ol which is illegal.

(%1} The offender has engaged in a patlern of violent conduct which indicates a
serous danger to seciety

{X11) The alfender was on parole ot on probaliem (ior another flony when he
commitied the ollenae.

(X110 The oFender wis charped with or was on hand for a previaus felomy when
he committed the offense, and tor which provious felony he was subsequently comvicted.

(X1¥) The offender was imder confinement in prison or in eoy correcticnal
nstitation within this statc s 2 comyicled felon. or was an cseapee from any comectional
imstitetion within this stafe o anolher stale when he commitled the offense.

(2% The offender has numensus or increasingly semous convictions as wn adult
nt adjndications of delinguency as a juvenile.

i) Nothing in this subsection (3) shall preclude the board from considering
aggravating circumslances other than thase staled in paragraph (1) ol this subsection (3}

when considering applicants for parole.

(4)a) Tite bozrd shall consider the folfowing extraoodinary mitigating
circumistances when determining the eonditivns for parele and lengtl of parale
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supervision which show that an gffender has a low risk of recidivism or a Yow risk of
vinlence:

(1 The offender was a passive participant or played a miner role in the
conunission of the offense,

(11} The victim was an initistor, willing paricipant, aggressor, or provoker of the
incident.

(11T} Subslarial grenmds eaist tending to 2xcose or justify the offender’s conduct,
though fwaling to establish o defense.

{IV) The offendor committed the crime under dwess, enercion, threat, or
compalsion, insuificicnt to constitute a complesle defense but which significantly affeeted
hiz conduct.

{¥) The ssttisnder has no history of prior delinquency or crminsl activity or has
led a law-abiding Life for a substantial pertod of fime prior to the commission ol the
ifenge.

(V11 The offender voluntanly sckoowledoes wrongdeing or evideness temotse ar
penitones for his onminal conduct.

(V) The oflender is responsible for the maintensnce or financial support of
others and, to avoid undue kardship to his dependents, a shorter period of incarceration is
warranted.

{VTII Rohabilitation ol the affender weou'd be enbaneed by itposing a shorter
pariod of ineareoeration.

{iX) Before the parole bearing, the olfender compensated, or made a good faith
effort to eompensate, the victin of the eritninal cenduct for any damage or injury
sustained.

{h) Wothing in this subsection {4) shall preclude the board from considesing
mitigating eircumstances other than those staled in parzgraph (a) of this subsection (4)
when considering applicants for para/e.

{4.542) The parole bosrd, in sldition to any other eonditines, may requine, as 4
somdition of parole, any doefordunt wha is less than cighteen vears of zgc st the time of
parcle znd whe was convicisd ol an offense to atbemd schonl or an educational program:
or to wrork towerd the altaimnent of & bigh school diploma or a GED, as that tenin 18
defined in > section 22-33-102{4.3), C.R.5.; except that the parole board shall not
reguire any such juvenile to attend a sehoo] from which he or she has been expelled
wilthout the priar approval of that sehoel's igcal board of education.
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ib} Follow:ng specification of the terms and condilions of perele for a defendant
whi iz less than eighteen veanrs of ape at the time of sentencing, where the conditions of
parole include the requirement that the defendunt atiend schonl, e parole board shall
notfy the school diskict in which the defendant wili be earolled of such requirernent.

(5) Dedetad by Laws 2000, CF. 202, § 42, eff. May 24, Z000.

(&)(a} 1i is the intent of the general assembly that the ahjeetive parole criteria
developed pursuant 1o this subsection (6) shall not be construed to override or
supersedy the parole guidelines established pursuant to suhsections {2}, (3}, and {4)
of this section, The ohjective parsle erileris developed pursuant to this subsection
{6} are :mended to e vsad by the state hoard of parole a5 addibonal considerations in
determming whether o grant or deny perele to any particular offender whs @ eligibie for
parcls.

(b} Ir. addition to the guidelines contained in subsections (2), (3, and (43 of this
saction, the division of erimingl justice in the depuriment of public safety shall
dlevelup objective parole criteria which shall also e used by the stata hound of parale
inevalusting inmates for parcie. As used i this subssction {6}, "objective parale
crilerin™ neans the criteria which statistically have been shown to be good
predictors of risk tosociegy of release on parale,

(o} Deleted by Laws 2000, T, 202 § 42, eff May 24, 2000,

{d} The division of criminal justize shall collest data on parole decisions &nd
report the Tesults of such data collestion quarter!y to the slue boerd of parole and the
division of sdult parole. The stale boasd of parole ghall provide copics of the parole
puidelines forms and parole actica forms to the division for such parpose,

{#) The division of ceiminal justize shall valilate the Colorade Avernal Risk
Assessment Scale (CARAS) whenever vae predictive acewracy, as determined by
data collection, Falls below an aceepteble level of predictive accuracy of the scale as
detenmined by the state ooard of parcke and the division of adult parcie. Such
valldation vhall be carricd out Bt least every five years.

{) The division of criminal justice shall, in eaoperatfon with the department
of corrections and the state board of parole, provide rraining on the use of the
objective parole criteria to personnel of the depuriment of corrections. Such
training shall be earried owl on a semiannual basis.

() The division ol critainal justice, the depanimeat of consections, and the state
poard of parcle shalk comperst: 10 develop firms containing objective parule ontena
which shal] be published az offieial fros o, e department of corrections.

L

30



{7a) The department of corrections, the state board o] parele, the division of
adult parole, and the division of criminal justice shall cooperate in implementing alt
aspects of this section,

by Deeleted by Laws 2000, Ch, 202, ¢ 42, eff. May 24, 2000,

(%Y This section shall apply o any person to whom > section 17-22.5-303.5, as it
exiseed prior to May 18, 1991, would apply pursuant to the operation of = sootion 17-
22,5406, becauge the provisions of such sections are substantially similar,

CREDIT(S)

Added by Laws 1990, HB.G0-1327, § 19, ofi, June 7, 1904, Amended by Laws 1901,
SB.91-38, § 1, off May 15, 199]; Taws 1593, 5.B.93-242, 4§ 16, off. Tuly 1, 1993; Laws
1907, HB.ST-1220, § 9, ol Aug. 6, 1997; Laws 1994, Ch, 236, § 18, off. Aug. 5. 1998,
Laws 1909 Ch. 24, & 5, ff. July 1, 1999 Laws 2000, Ch. 202, § 42, ell. May 24, 2000

= < (General Materials {GM) - Relerenees, Arnotations, or Tables:

HISTORICAL NOTES
. HISTORICAL AND ETATLTORY NUTES
20015 Blectronic Pocket Par Updale
This section is repriated to conform w the state editon.

Lews 1998, Ch. 226, § 18, in subpar, (28a)( 1}, substituted "1 7-2-214" for " 7-2-
Z14Za)".

Laws 1900 Ch. 24, § 5, inserted subsce, [4.5).
Laws 1900 Ch, 24, £ 7, providas:

"liffective date--applicability. This sot shalf teke effect July 1, 1999, and shall
apply to offenses comunitted on o atfer ssid Sate”

Laws 2000, Ch. 202, § 42, i pur. (6)4h), deleted "Such crtena shall be subject oo
the approval of the Colorado commissien on parole guidelines cslablished pursuant to
subsection (7} of this section.”;  and in pars. {63(d) and {6){c). substitated "state board of
parole and the division of adult parale” for "Colorade commissien vn parole gnidelines”
in the first sentenes of each,
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Lawes 2000, Ch. 202 § 42 also deleted subsee. (5 and par, (£Hc), and rewrote
subsec. (T), which provided. respoctivel y:

"5} The division ol adult services shall develop a formm incomporating the
giridelines set forth in subsections (2),{3), and (3) of rhiz section, which form shall be
used by the members of the board when considering cach application for parde. Such
furm shall be acoumpanied by (he parolee’s arrese record. Such form shall be rmade
available 10wy mernber of the poblic who requests "

(6 (¢} The Colorade conumission on parole guidelines shall ulso develop
adwvisory guidelines to be used by the state board of parele in making parole decisions
hased upon other factors defined in this seetivn.”

(T} {5} There iz herehy eslablizhed in the depastment of public safety the
Coloradn commmission on parole guidelines. The commission shull consist of the attorney
peneral who shall serve as chairperson, the executive director ol the department of public
safery, the executive director of the department of correclions, the chairperson of the state
board of parole, the chairperson of 8 eomrnunity corrections board, a parole officer, a law
enforcement officer, and 4 privale cilizen, The latter four membors shall be appointed by
the govemnor and confnned by the semsie, The director of the division of eritwinal justice
of the department of public sefety shall serve as an ex officie member of ihe commission,

"{b) 'be commission established pursuant to this subsection (7) shall have
the power to approve ehjective parole criteria. as defined in subsection (6) of this
seclion, which arce developed by the division of eriminal justice.”

1948 Muin Volume
The 1981 wmencdment rewrotz subsec. (£), which puior thereto read:

“Iy addition to tie guidelines conlyined in subscetions (23, {3 and (4} of this
section, the divizion of criminal justive in the depertment of public safety shall dovelop
ohjcetive parole criteris which shail wise be used by the state beard of parele in
evaluating inmates for pursle, Such ceileria shal be subject to the approval of the
Colorads commisston on parole gludelnes astablished pursuant to subscctiom (7) of (his
suction and the general assembly by bill in the next regular session of the general
assemnbly following approval by the comnmission on parole guidelines. As used in this
subsection (81, 'ahjective perole crileria’ means the eriteria which statistically have been
shown o be good prediclors of ish 10 soctery of release on panole.”;

und added subaes. [8).
The 1993 amendment, in subpar. {2a)(%TT), changed a reference tfrom
"handicap” to "disabibity”.
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The 1997 emendment, in subpar. (2{a1, substigeled "17-2-2 42 ay" tor "17-
F2.5-106™ md inosubpat. | 23NV, substitated " firefighier” for "fireman”, and inserted
"ur her™.

REFERTMNCER
CROSS REFERENCESR
Administrative procedure aci, applicability of provisons, see = § 17-1-111,
RESEARCH REFERENCLES
Treatises and Practice Aids

15 Colorado Practice Series § 26,14, Fnhanced Penalty Offender-Habitual
Criminal Statute.

15 Colorado Prectice Series § 20.27, Parole-Eligibility and Criteria for Granting
Tarole.

15 Colorado Practice Series § 20.24, Preventence Confinement Crodit,

ANMNOTATIONS
WOTES QF DECISIONS

Activities poior to nffense = 1
Judicial review = 2

= 1, Aclivities prior to offense

Starute requiring parile board to consider inmale®s activities prior to commission
ui'his or her offense when Jdetermining conditions fur perote did pot roguire bosrd 10
consider inmnate's activilies. prior to his incarcerstion when detennining his eligihility for
parnle, in light o other provisions indicating legisluture intended parole board o consider
applicant's behavior atter ineareeration in determiniog parols cligibility by requiring
board b congider applicant’s demonstration of grod faith efforts 1o become emplayed, to
go to schoal, of b panticipats in commurity service work. > Fraser v, Colorado Bd. of
Parole, App.19%a, U31 £.2d 360, Pardon Apd Parole K 58

= 2. Judicial review
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Trial court had jurisdiction o consider merits of inmate's pro se complaint
challenging parolc board"s denial of parole by treating complaint as request for
mandarms relief, even thowgh inmate had nol expressly sought mandamus reliel, in light
of gravamen of complaint ssserting that purole board had failed to consider any events or
circumstances prior fo inmate's incarceration in direct violation of stubrtory puidelines for
parale. > Fraser v. Colorado Bd. of Parole, App, 1996, 931 P,2d 560, Adlommey And
Client K 62

{urrent through the and ofthe 2005 First Regular Session of the §5th General Assembly
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