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COI.OR."'OO COURT OF AJ'PEALS 
2 J-':11 'II I L til o\ v~r.uc; 3" FJ oor 
Dat•'t'1. Colorato 80203 

!);me~ Cov.t. Los .. ~ cOO.:Y7"cot«od;:o--cc"".ss=..,.=.:oo'-l<'=~:::"l"J76-------I 
l lU Rivcrv:cw Rd.. Dox 11 
S1<1ling, Colorodo 80?; l 

THOMAS WILLSI::Y AND DAN lM~1Ei. -· . 
App•IIOJlls·l'la:nt'fi\s) 

v. 

Bill. OWENS: Q:r:en:or-Stolt ofColondo; 
ALLEN STANI.F.Y: Cl!a.tman.Colond<> Board ofParol<s; 
BOARD ~tl:MBERS: CciO<ado BOOTd ~f P'"''"'; 
JOE OKT!Z: fu<ocUI:vc Dim:ro,..o.o.c.: 
CASE MANAGERS: Co.<.w:hto l)c:par1ma tlO(CoJ'recdons. 

i Tbomu Wilh ey. D.O.C No. 63529 
CMRC-2Y25las Vcg .. 
I:Clcndo Spri:>go. CO ! 11906 

and, 

1 
l>ttnic:l lmmcl, D.O. C. No. ~1862 
1651 Kcr.dall St. 
Lalcewood. CO 8(>2!4 

App!!1J .. ~s)-t>•lt:n~ru\l(s). 

OPENING BRita; 

ThTRODt:CJION 

1 t 
COURT l:SEONI.Y 

C..S.Nwnba : 
NC'A718 

C0111.£S NOW. The P1i!inli II' ""AJ'J>el.>ous, Daniellmnoel.,d Thoma< WIH~)' . pro,.., by and throoQh 

PliunlifT· .~I'I'•IIanl llwmas W illsey. do hcrroy 1cr.dcr t~oir Al'l't:.\ L from lbe tdal coct~'s dismissal poffiutnl 

to C.A.R. 3(•) whh !'hls OPJ-: NI;'\'G BJUEF. 

NATURE OF CASE 

'll.is c&Stlhat wa• filed in tho 11• llmric. Coun in Stct:ing Colorado. County of Logan'"' S"l"•:nber s6•, 

200S . .... PJlt.:llunls were asking for • Dtdantory Rf'Jit.f'',the co:nphtint asserted, that GovC1tlOt' OWer.s. the 

Col<>rado Parole Board, nn•l tl1r. r:"Juradc l)cpa:1mcnt of Co:rccliCins were in..::orl'fM~ ly und imp:oyerly applying 

lhe Suuutvry Ouideliucs for r arolt considcratkln J(lltllll i11 (;.K.S. 17-ll.S-t04. In addition. the A~eUanls 
asked for Clan Action CertWutkm because simile.; clair:u ~ply vimHl:lly 10 aU iru:'n\lct; who corrumncd their 
cnmes btttwocn Jul)' 1, 1985 tnd Juty t. 199~ Many ~ff.davits w:re filed in tuppon oJ' tlte claims. The 

Appcllcntt L<ked for clarific:.~ion of tbci' ,;g:,,. under C.R.S. 17-ll.>4G4 furruii!IIIO C.R.C.P. Rwt 57. The 
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Colcndo AUomey Gener•l• ()ITI<z R•p...,.,nled 11\o A~pcllca tnd tiled a Motloa to Dhmbs. Appell.n" 

Q>mpllliot on October ~8. 2005. On :-10\·embet' &. 2005, Appellant• fiku • M041ou to Proc .. d ..,·w. dl• Cur .bt. 

Fonna P•vpories a.'ld: Mtply to tho Dtfud.ou• MoriOD to Dlualn Coroplolor. 

On 'la..,·e:nbcr 30. 200S. the Jlonorab:c J:.ldge Mie\ael Si.l'W!f enter~i an Order Gr••ti.ng Ddeo-cb.wts' 

Modo• to Dis01Jss Compl•l•t, Subject To t'rivil"'c tCI Anl.t'a.d. In uid order, the OLStrid. Cour1 rulal that abe 

'"'lled ar arory J •dcrMDt" was an im·qpropricte vehicle: ~;o e:\aminc that !W\15 of a prisoner of t."te Department 

ofC.crrec,.-tinns (DOC). The Yktir.ti:rs diC. not seem m be clullcngirtg th~ oomttl\mon~:~.lh.y of lhc: parole &1at\lte, 
and lhat the Plair. tift's ft.ilcd to ~Htttt.· t• :•!Him urnu whh::h relief could be g.ra. .. ,ted. The Order also ttn:es "the 

ooun Gru•ted lht. f.orm.• Pau.puies Sutusl't l)n Nevl:'m'oa' 1 S. 700.S, itnd ali•Jwod I'Sa:ntiff's tirr.e co amend 

eo:opiaint.. b'.d dMied Cli'..S!i Atlum l;afi fic.aliuu aol: :appoktmmt ;,{COU:'lSCL 

Or.~ l , 2Co()S, th. Pl•ill1'ff'•"~ filed a Mo.;on ror Jury DtDWid pu,....wnc '" (:Jt.C.P, Role'o 38 

(b) aod S7(m). On Occemb<:r 12. 2005. lUI!~:-' S1n~tr n .. lod Jury Demaad under C.JLC.P. Rulr 106 (a) (l~ 

On Oe<cmbc.,. 20, 2005, 1he Vla•r.li7fs fJ)cd a MOTIOS FOR EXTENSIO.:\' OF TIME In Fil• Amouded 

\.um;IIOH\.l. The Cu~J.rt granted said MC1tio11. On Jnnuary 17,2006, PlaintiD.,$ ~led their Ameudtd ComplaS.t 

that rc.sssc:i~xl their ung\IU\1 claims ®0 avcrr«. some new c.le)D'I '$ pursue.nt 42 l i.S.C . 19fC~ undK C.R..C.J,, 

R•le J06. On Jar.·.wy 2?. 2006. th(' dcfendam• !'led • Motioo lo Dis mill Am•aded CompiJIDt. However, "il 

dl'K"t rut~~~· t1lat the c.dmdar.t's b ve nm.assmcd nrr;.' kfrtd of dettnse :o tJ1e MW cb,;ms a..~cd in the 

Jun<nded Ccmpl•ior. 

On Matd1 23, 2006, r;e l:ral .:oun onle:cd a final ORDER granriog rhe deferulanrs .\lOilOJ\ TO 

DISMISS AMENllEP COMPLAINT. 

l'la:nliOs have filed u NOTICE OF APPEAL OJJ<i DES IGNATION OF RF.CJORIJ 011 April l2, 2006 and 
ate .lOW prepared«> bring thit APPEAL f.)rw~ml. 

i SSUES 

I. Wb<lh« the mal <o>nt! mal by denying l>KbratOf!' Jadameot lo Pl:linnff's, by fmding t1>1 me court 

h.ld 1t0 juti ;;di~ion. and tht.: h was an imP"'JP":f tl]:f"O~h for the Plainritrs to tllkc 

II. V·ibelhcr :be :rial r..>utt err<!G by dmyiog Clau Acrioa. 

111. Whcth-c; the t:ritli roun B~Tet.l by dc:lyi:lg hcaiiogs to detcm:ine gt:neJittc: iss-ues of fec.t and the controvcrvy 

cnnc:cming wbctha the Parole Noo:rd JS fo;lowir.g Tbe Statutory GuldrUott fu,. dcle•n:iomg whether or 

not :n gnmt patolc. 

IV. Whc!t.er d:e trial cou:l trml by fliling In det•nmnc 6 c " DUE PROCISS" nP,IS ;Jf m:n.r"' Wldor porole 
statute's 11·ZZ.5~<&04 1 t\¥ 1111er.dcd by ~h.: C.oJorado Scale Legislarurc. 

V. Wherher :!.. T1;111 Courl erred by (aJUng ro re<ot~nl>o U1al tho delmdaols rantd to assert 011y kirul <>f 
defense "l!ainsl the PtAinuli"<' n•w <!aims in lhe A:\lE:-.IDED COMPLAfNT pwscant to 4% U.S.C. 1983 

11nd C.M.C.P. J06. Thereby rnoking the Pl.1in in'l'- new claim's admJtt(d ttl. 

Vl. Whc:the;- lhe Trial r..o.urr mod bf lkb:ndning it !\ad r-o juris11h:li.J.n 1 ~, appoint c::OIIDHl. 

2 
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VII. Wloelher tl:e Trilll Court erred by not dis<c:mioe. nnd 1\ndiog \he arnbigui:y crcotod :n C.R.S. 1 ?·22.5-

4041:2) (b) as os:;m,.l h1tht Plairotiff's. 

\"I l l. P:ainnfrs Jrc ming the Cowt for clariftudOM. of al, th-: c:m:pun~:ul$ tncntioac:d td J7•22 . .>404. in it's 

er.titcry. lnmac09 are :1.01 gemng any kiu:l ur oUlSWff! from the agmcics or individuals who have ttu: 

r:1formalion Lhat is viUtl to knowing hn~· 10 ~ct paro1~l.1'J • cr t: a.re ctiteria1a that are menaioncd in rhe 

parole st:ttllte5 thot are suppo!CC lo gu~de the Parole Board. Oepru'tmun1 t•fCmt~CbOnS, and the 

~ oflusri<x. ISut::rioibus 2, J. ~. ) , &6) 

SUMMAR\' 

ln tbe Pll•:nriO'" cmrlpl.aint. they were-lS.king \he DisrriCC Court H> review the Parole Statuta ofC.R.S. 17 .. 

ll.s-404, and 10 see if !he P1110ie Boinl ~nd c.,. Man>!:en ~ tPI'Iying 6c .Uiule's propH'f>' and ""''""111· 
'Piaintifti oonhmd lbc Pan)le Boud ir: hs acrio:u IV~ !!OI folk~wing l':.e starJtc"s ~it is ""rinm. and lhi$ is 

crcaJinc; confticu with lhe "A dual Pr.cticft" \,( lhe Pam~e Dot:d. tr .. 'tlatcs fin~ no[ as.k:ing t'ar rele-ue. 

4:~1npensaticlft or a 11tw htarin& a.s the Attorney Ocnerul :me~ ()istd~l ColJrt irnplics, but wou)d l ike some 

it'IIO'l'rcta.rion and lianfie.ation or the pa.rO!t Jaws that were in ?lace wht"!l the menlJoned CJas~ ActiOIS of 

tn.rn&lcstpri$()0tft that wc:rc semenCI!d :0 tht.l.}(~:rtmc:ol of eo~~ons. 

Tbe Plaintiff s lx'li""" that U10 ~1110lc Boanl lf'pO:nted, by lh~ Governor, h;ovo slnt)<d from lbcir missi<ln. 

u.nd (J£!UlliJ usit'IC the parole guidc:iocs appnwfd by the state lc:gislalttre's, thb is ~ausing the pri:Km pupulu.tinn 

to S\lr'ell with the: m~finned Cia..~ A'-ti<'n of i:'Ufl1leS ~lDg ktrt yt'A""S beyond 1J1eir parole eUgibllicy elate.. 

lnlnz<es!pri""""" r=!ll'it< !hit the Parole lloord tf<>« AaJ't the ciscr<1ioo 10 gram or liMy parole, 

pro"lding thaatbq. follow all oftJw. •·r.uitlditttt"' sc: u;:- by the States LC!rislart~re ·:;;, 'lbc- dcciAio11s thai arc now 

hemg made h.'tvo tl~e appearance: of a ~,,Jt. eeliq• 1.\'ifr• 9,000- (p;us) inmiJci ... ,,.be arc po.;n then puo lc: 

eligibility . ... ppellnnt's, after guing before the Parole Board seveJ?.IIim~Z ai\C having taliced to hundreds of 

tNUiltes in Stat~ and Private Prit ODi, .3~(m~ w1th ,..c:,·c:raJ Case ~11P!i&C:-s..11.rd whh cx-re:rts :md &dvocates ovcr 

!he>"""" !hat tho Yorole lloatd S<CIII$ 10 ~following lite Gt"'cHXJtS CWO pltilotopby of no ?UOIO lila! has been 

aired in the Public tnd Press before and aftc Governor Q9..ens was cld~ 

,:\RGlJMENT 

T HR ISSUES RAJSED 1L'ro CLAIMS Pllf-~·~·HtO ALOXG Wli'Jl TilE. C.~t CJTJ'.S BR~G 

fORTI! QUESTIO!'IS f:ONC [KNIJI/G CO~STITl'TJONALI n · ,\.'o'D TIU: AMBIGlfrTY OF nn: 
(.'OioUAADO PAROLE LAW, AND THf PR()(; t:;UURES US ltD TO IM Pt.~M I::NT T UOSE L.>!.WS 

~1AKE ITCLI'.AN Tlf.AT OOIATES IIAD A JUGHT Til H,'\VI::I)ISTRICT COURT RUL£ ON THI: 

CLAIMS PRF.StNTED. 

rlamtitl"~ are b similat sin..rivos ar.d as are rr.any inma1t.' .. (!1'\teo.;ed lx1w«n Jutr 1. ltSS ••d JuJy 1, 

1W.l . ·I he =o\!:1 coutd havctntltltd tt.Js as a Chts~ Action and cm:!d bJve •p~xMtued counstl to bringabou1 a 

fair andj'Jst dca:i~cm 10 all. There are ovc~ 9,000 plus )ruJ:,1•fll-l wh••are past thcu parole c:igibi!ily w:lh. many in 

tht~ •tteotiCI:tcd Class 10 say the Pf1n:1le Hoards inl(ltp:etatioo of 1M: parol~ s.hdu.lcs JS abs.olute t..'\d oot 

c.hiJ:~esble rm darifteition under a IHtlan.IOt')' JuJ~e-nt. n)1f prose Plt inriffs: ~!levu that a clos.er ~ook 

011:,., CRS 1 7·~~.s-104 soo:fion.• nflhe Par<>lo L•" ·..-i] >h<n••thal :lle f'ah~t lloatd Membas .,... '"" 

foliO\Vlr.g t.1c sl.u\utt as il is ¥mne:1, thus nc.t t:JJ),)w;,,& th~ Le~sla;ivc lnt.!nt. l'n~ Pb intifr$ recognjz~ th~ the 

Parole Board remms eKkm!\ivc di~crcticr. in dttetTi\tning Jhe Ol1J'I'C)pcie.':I:OeS$ for parole for cnch omJ t:'o't-1)' 

pai'Ucular prisc~ner or in;JU~~te; lfi!Wr thr IJ:..,._,. tltt Puole Bo.trd b n:ll o.t l:bef'ly "' det'Y arbnrerily anf. 

·' 
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""JM>ci<l~ly parole u!lot'iu<l by Slatt Stltul<. While the parole stanaeo c<on:erred no libeny oni<R>t :n 
parole .. il did no• grant the pam I~ t-1.-.Td !d)!"LJI.a.lc lli!Q..Tdiv'''" usc scctior.s of me itarutc:s thM wen: meant for 

ollocr P"'-Eke dacnnining the condltiotu and tile length of"'""'"· 
The hrolc Board guidelines""' rules Md ioslrJchon• d•; ien.xll<> direet lhe Members of tile Board so they 

do r·.o1 J.buse their d:scTCotion by ~nereasin,g the •uc:u tai.uty in 1he application of the ptf!"lllo shuu.h:t'. lnmuld ate 

ont~· asking fordari!"ttatlon in the wr.y puml" gtaUI~s .,, 17-ll.S--404 is beir.g .apptitd. It app~ thlt cbc 
l'a•ole Hoard!s intcrprttation of the. State's Stan.:tc's: c:ontem~ng ;nmates in dtmying or gnmlinK pi&Nlt i_$ 

crutiog an {lm"igu<"IUN n:::.-.ptn•::.e by mlt tbllowtne the !)latu.tc.s as it is 'k'rittcc. Clearly St<"tiOtlt 2, 3, or.d • ot'the 
Parole Stan:te cannot ;e rea.JOI"'!! for gra.atu:~g or d(•n:--ing rmy,Je, 1-.-.t onl)' fe r sct':i.r.g lhc I•DQth and tood.hioa t 
ofPQrok. luml!.t:S believe t.ie J~gislativc )ntcnl oftb~ parole sta.tutCi wue lC be applied Oii il ls writ:en, and not 
tbc: way 1IC Parole Board is applying the rru.~fiunetl Slft.h;te. Tt:e:e art many amt'lig..JOU$ intcrprctlllions bCIWCC'D. 
100 l"aru)c Boa.rd Me-mbers, D.O.C. Cast Managers. and 1hc ir.ma1c!: ts lo whbl !1 1take11 to &;1111 pam!c. 

The Department ofCom:ctions and \he D<partmooo of Pobl'c S..fdyb<•tlo saylheyhavc no inJ)III into the 
deci•ioo onakillg pr<><:es5. l f this it INc:, ohen why cloo,. 17-ll.s-404 (6) SLUe, ''The lhr•"' tl•'l"'•moml<"' ~;u """'* 
IJlJ:sJ/u!. lo dc<.-clop.., "'bjective Poml< Cr.oeria," and keep >tldi•t:C$ oo "i'& is SU«:dsf\olltlll'lates ere ooly 
L'ol..iu~ fo. d:t.riftatioa to wt'~ 0\e ... Obj«tlvt Pu-olt Crlttt11" ts So) tt.at Plmztcipri-KlllC':-S a n work oo"·ar<b 

gaining parole l:unt re. believe they 1\;n e al.muec r:ght lo M<>w ,.hat dl<: OI>Jt<t!v< Parol< Cri<•ri• b. and 
bo,. it is admblisttred. (sec: exhibit 1, pd!;J' 5) 

1 ·nc J•lainU ff's an~ ~in~ rhc: :uur'oo qu~ti(JI\.' \1f the lt PM:.o\..LS COURT 1:15 ~-.s Mked of the :>i.itrict Court, 
tlocre • Ill'"''" 10 be amblgoll)' ir. this put of the pacc:cloo'>'< rol 17-ll.S.404(2){b)1 Call the l'atolo Board 
Members sake any ~et.:til'!~S nftht ::ttat.lte al'll.i u~e it to deny paro1e. e"·cr. if the '¢Cti<>~ are !IU.ppo~ 10 be used 
10 w the ltoglb and condhto., ofparok'? If thi$ ht :nu:. tl1en lhe :-olatute appc,ars to be eontlietina and · 
ccnfusing in the w~:~y 1! is btin~ illltl"t:-.tt.c4 and s~p!icd l>i' !he -rarolc Board MtnthtTs. Al:tn, wl1c-:1 membOJs 
oontradict 6c starJtes. and ml\ke off lhe waU ('A.: lnmt:r:l~ have lhey Cfossed lhe line and violale<i lcgislftti"1: 
inte.nt'! 'I he cair..mc:nu. also et'e:sle an utKcrtuint)' u 10 wl".at th.e inm:.ne' have tn tJ..) to ;ain parole or I;Ven wotic: 
towanl~ parole-~ lnr:lates c:&0.'10t fu•d ou1 what cools, lna:trunleots or fonoul.s t''lat :m~ hnirg u~c:. l iu Ri.lk.iog 
their lkcis.lor.s. InmateS Jtre Gnl}' oskbg lor rlftrifkatloo Ul Uu~ fOI"!O ol a ... Dtdlr•Cory J odptnt ... 

RUL£ S?, OECJ.AKTOlW l lffiGF.""ENT 

Plaintiffs fi led a corr,pllint in the fonn of J "Dr<lorotooryJo~ruent" •eckinsO<>lyd.,lfkatloo <>fthe 
Sl::ule< and S<!C'.JCns of 17-U..s-404 ll'.>t ore bcule u..-.1 in dm~i.•J aud g ronfill% pa.'Ule. 

Pl:lir~iffs utiliz.ed tbe re<ent S. pr• ••• Co\lrt Rllilag of llilk,....,. •· f)qt<•n 125 S. Ct. 1242 (200S) hokling 
tbat i.Dmatcsl?fi:;oner.t O)()Jd thtUear.c t'\c con.-lihltioulity ofSme Parole ~tin~ iu Ml..tiuns under J913 
.. l>t:dantory Judg.ntlltt,. and injUJ'Idiva rclic:f'i t' r h.~ !ll;lrnnfi''s were not sccldog m~U .. ")" damagcsor ~king 

for rel~, 1hc m iginal conplaint onlv $0uaht relief •Ai.t!: u•ilizatio:l o t C .R.t:.t'. Kul-. 5 7 ·•Otclantory 

JIHI&noent". 

'n !be Attorney Gr.nc:ruls 1eply and the Distrl~ Cuuns Ru:i.ng. both tht oc.gu1al and a.mcndod com plaint 

m.hsed the boat when they sa:d plaintiff tU· Iod 11, ~l t rtr .1 . ..:t.a:Jll, and that Dedantory J udament wns n(){ the 
pro~ vehicle to \.'Xam!rJethe statU$ ofpriso:1cn in :he Dcps:'lr.Jl'J'H ,,rt\ me;;tlo'"· Udcndlr.ts cite,~ 
I:iDJia. 138 Colo. 182. 330, Pld 954( 1958). Tho: ' "'"n • mloloe Anomcy General •ugg.rst •h•l oho Ml y roonedy 
IW~lilddc ts o H1beas C.R.C.r . 106(a) (4) pJucccJlni. The J>labtiff'~ dis:atrtto as Habeas b an action seeking 
rtlt.ut, shortioa their tem'l or seetnns a nf:w Paro le Ooatd heari:1.g. This is farther fu!m the:. truth. Plrut·.ti{f) 
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VII. Wloelher tl:e Trilll Court erred by not dis<c:mioe. nnd 1\ndiog \he arnbigui:y crcotod :n C.R.S. 1 ?·22.5-
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er.titcry. lnmac09 are :1.01 gemng any kiu:l ur oUlSWff! from the agmcics or individuals who have ttu: 
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parole st:ttllte5 thot are suppo!CC lo gu~de the Parole Board. Oepru'tmun1 t•fCmt~CbOnS, and the 

~ oflusri<x. ISut::rioibus 2, J. ~. ) , &6) 

SUMMAR\' 

ln tbe Pll•:nriO'" cmrlpl.aint. they were-lS.king \he DisrriCC Court H> review the Parole Statuta ofC.R.S. 17 .. 

ll.s-404, and 10 see if !he P1110ie Boinl ~nd c.,. Man>!:en ~ tPI'Iying 6c .Uiule's propH'f>' and ""''""111· 
'Piaintifti oonhmd lbc Pan)le Boud ir: hs acrio:u IV~ !!OI folk~wing l':.e starJtc"s ~it is ""rinm. and lhi$ is 

crcaJinc; confticu with lhe "A dual Pr.cticft" \,( lhe Pam~e Dot:d. tr .. 'tlatcs fin~ no[ as.k:ing t'ar rele-ue. 

4:~1npensaticlft or a 11tw htarin& a.s the Attorney Ocnerul :me~ ()istd~l ColJrt irnplics, but wou)d l ike some 

it'IIO'l'rcta.rion and lianfie.ation or the pa.rO!t Jaws that were in ?lace wht"!l the menlJoned CJas~ ActiOIS of 

tn.rn&lcstpri$()0tft that wc:rc semenCI!d :0 tht.l.}(~:rtmc:ol of eo~~ons. 

Tbe Plaintiff s lx'li""" that U10 ~1110lc Boanl lf'pO:nted, by lh~ Governor, h;ovo slnt)<d from lbcir missi<ln. 

u.nd (J£!UlliJ usit'IC the parole guidc:iocs appnwfd by the state lc:gislalttre's, thb is ~ausing the pri:Km pupulu.tinn 

to S\lr'ell with the: m~finned Cia..~ A'-ti<'n of i:'Ufl1leS ~lDg ktrt yt'A""S beyond 1J1eir parole eUgibllicy elate.. 

lnlnz<es!pri""""" r=!ll'it< !hit the Parole lloord tf<>« AaJ't the ciscr<1ioo 10 gram or liMy parole, 

pro"lding thaatbq. follow all oftJw. •·r.uitlditttt"' sc: u;:- by the States LC!rislart~re ·:;;, 'lbc- dcciAio11s thai arc now 

hemg made h.'tvo tl~e appearance: of a ~,,Jt. eeliq• 1.\'ifr• 9,000- (p;us) inmiJci ... ,,.be arc po.;n then puo lc: 

eligibility . ... ppellnnt's, after guing before the Parole Board seveJ?.IIim~Z ai\C having taliced to hundreds of 

tNUiltes in Stat~ and Private Prit ODi, .3~(m~ w1th ,..c:,·c:raJ Case ~11P!i&C:-s..11.rd whh cx-re:rts :md &dvocates ovcr 

!he>"""" !hat tho Yorole lloatd S<CIII$ 10 ~following lite Gt"'cHXJtS CWO pltilotopby of no ?UOIO lila! has been 

aired in the Public tnd Press before and aftc Governor Q9..ens was cld~ 

,:\RGlJMENT 

T HR ISSUES RAJSED 1L'ro CLAIMS Pllf-~·~·HtO ALOXG Wli'Jl TilE. C.~t CJTJ'.S BR~G 

fORTI! QUESTIO!'IS f:ONC [KNIJI/G CO~STITl'TJONALI n · ,\.'o'D TIU: AMBIGlfrTY OF nn: 
(.'OioUAADO PAROLE LAW, AND THf PR()(; t:;UURES US ltD TO IM Pt.~M I::NT T UOSE L.>!.WS 

~1AKE ITCLI'.AN Tlf.AT OOIATES IIAD A JUGHT Til H,'\VI::I)ISTRICT COURT RUL£ ON THI: 

CLAIMS PRF.StNTED. 

rlamtitl"~ are b similat sin..rivos ar.d as are rr.any inma1t.' .. (!1'\teo.;ed lx1w«n Jutr 1. ltSS ••d JuJy 1, 

1W.l . ·I he =o\!:1 coutd havctntltltd tt.Js as a Chts~ Action and cm:!d bJve •p~xMtued counstl to bringabou1 a 

fair andj'Jst dca:i~cm 10 all. There are ovc~ 9,000 plus )ruJ:,1•fll-l wh••are past thcu parole c:igibi!ily w:lh. many in 

tht~ •tteotiCI:tcd Class 10 say the Pf1n:1le Hoards inl(ltp:etatioo of 1M: parol~ s.hdu.lcs JS abs.olute t..'\d oot 

c.hiJ:~esble rm darifteition under a IHtlan.IOt')' JuJ~e-nt. n)1f prose Plt inriffs: ~!levu that a clos.er ~ook 

011:,., CRS 1 7·~~.s-104 soo:fion.• nflhe Par<>lo L•" ·..-i] >h<n••thal :lle f'ah~t lloatd Membas .,... '"" 

foliO\Vlr.g t.1c sl.u\utt as il is ¥mne:1, thus nc.t t:JJ),)w;,,& th~ Le~sla;ivc lnt.!nt. l'n~ Pb intifr$ recognjz~ th~ the 

Parole Board remms eKkm!\ivc di~crcticr. in dttetTi\tning Jhe Ol1J'I'C)pcie.':I:OeS$ for parole for cnch omJ t:'o't-1)' 

pai'Ucular prisc~ner or in;JU~~te; lfi!Wr thr IJ:..,._,. tltt Puole Bo.trd b n:ll o.t l:bef'ly "' det'Y arbnrerily anf. 

·' 
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""JM>ci<l~ly parole u!lot'iu<l by Slatt Stltul<. While the parole stanaeo c<on:erred no libeny oni<R>t :n 
parole .. il did no• grant the pam I~ t-1.-.Td !d)!"LJI.a.lc lli!Q..Tdiv'''" usc scctior.s of me itarutc:s thM wen: meant for 

ollocr P"'-Eke dacnnining the condltiotu and tile length of"'""'"· 
The hrolc Board guidelines""' rules Md ioslrJchon• d•; ien.xll<> direet lhe Members of tile Board so they 

do r·.o1 J.buse their d:scTCotion by ~nereasin,g the •uc:u tai.uty in 1he application of the ptf!"lllo shuu.h:t'. lnmuld ate 

ont~· asking fordari!"ttatlon in the wr.y puml" gtaUI~s .,, 17-ll.S--404 is beir.g .apptitd. It app~ thlt cbc 
l'a•ole Hoard!s intcrprttation of the. State's Stan.:tc's: c:ontem~ng ;nmates in dtmying or gnmlinK pi&Nlt i_$ 

crutiog an {lm"igu<"IUN n:::.-.ptn•::.e by mlt tbllowtne the !)latu.tc.s as it is 'k'rittcc. Clearly St<"tiOtlt 2, 3, or.d • ot'the 
Parole Stan:te cannot ;e rea.JOI"'!! for gra.atu:~g or d(•n:--ing rmy,Je, 1-.-.t onl)' fe r sct':i.r.g lhc I•DQth and tood.hioa t 
ofPQrok. luml!.t:S believe t.ie J~gislativc )ntcnl oftb~ parole sta.tutCi wue lC be applied Oii il ls writ:en, and not 
tbc: way 1IC Parole Board is applying the rru.~fiunetl Slft.h;te. Tt:e:e art many amt'lig..JOU$ intcrprctlllions bCIWCC'D. 
100 l"aru)c Boa.rd Me-mbers, D.O.C. Cast Managers. and 1hc ir.ma1c!: ts lo whbl !1 1take11 to &;1111 pam!c. 

The Department ofCom:ctions and \he D<partmooo of Pobl'c S..fdyb<•tlo saylheyhavc no inJ)III into the 
deci•ioo onakillg pr<><:es5. l f this it INc:, ohen why cloo,. 17-ll.s-404 (6) SLUe, ''The lhr•"' tl•'l"'•moml<"' ~;u """'* 
IJlJ:sJ/u!. lo dc<.-clop.., "'bjective Poml< Cr.oeria," and keep >tldi•t:C$ oo "i'& is SU«:dsf\olltlll'lates ere ooly 
L'ol..iu~ fo. d:t.riftatioa to wt'~ 0\e ... Obj«tlvt Pu-olt Crlttt11" ts So) tt.at Plmztcipri-KlllC':-S a n work oo"·ar<b 

gaining parole l:unt re. believe they 1\;n e al.muec r:ght lo M<>w ,.hat dl<: OI>Jt<t!v< Parol< Cri<•ri• b. and 
bo,. it is admblisttred. (sec: exhibit 1, pd!;J' 5) 

1 ·nc J•lainU ff's an~ ~in~ rhc: :uur'oo qu~ti(JI\.' \1f the lt PM:.o\..LS COURT 1:15 ~-.s Mked of the :>i.itrict Court, 
tlocre • Ill'"''" 10 be amblgoll)' ir. this put of the pacc:cloo'>'< rol 17-ll.S.404(2){b)1 Call the l'atolo Board 
Members sake any ~et.:til'!~S nftht ::ttat.lte al'll.i u~e it to deny paro1e. e"·cr. if the '¢Cti<>~ are !IU.ppo~ 10 be used 
10 w the ltoglb and condhto., ofparok'? If thi$ ht :nu:. tl1en lhe :-olatute appc,ars to be eontlietina and · 
ccnfusing in the w~:~y 1! is btin~ illltl"t:-.tt.c4 and s~p!icd l>i' !he -rarolc Board MtnthtTs. Al:tn, wl1c-:1 membOJs 
oontradict 6c starJtes. and ml\ke off lhe waU ('A.: lnmt:r:l~ have lhey Cfossed lhe line and violale<i lcgislftti"1: 
inte.nt'! 'I he cair..mc:nu. also et'e:sle an utKcrtuint)' u 10 wl".at th.e inm:.ne' have tn tJ..) to ;ain parole or I;Ven wotic: 
towanl~ parole-~ lnr:lates c:&0.'10t fu•d ou1 what cools, lna:trunleots or fonoul.s t''lat :m~ hnirg u~c:. l iu Ri.lk.iog 
their lkcis.lor.s. InmateS Jtre Gnl}' oskbg lor rlftrifkatloo Ul Uu~ fOI"!O ol a ... Dtdlr•Cory J odptnt ... 

RUL£ S?, OECJ.AKTOlW l lffiGF.""ENT 

Plaintiffs fi led a corr,pllint in the fonn of J "Dr<lorotooryJo~ruent" •eckinsO<>lyd.,lfkatloo <>fthe 
Sl::ule< and S<!C'.JCns of 17-U..s-404 ll'.>t ore bcule u..-.1 in dm~i.•J aud g ronfill% pa.'Ule. 

Pl:lir~iffs utiliz.ed tbe re<ent S. pr• ••• Co\lrt Rllilag of llilk,....,. •· f)qt<•n 125 S. Ct. 1242 (200S) hokling 
tbat i.Dmatcsl?fi:;oner.t O)()Jd thtUear.c t'\c con.-lihltioulity ofSme Parole ~tin~ iu Ml..tiuns under J913 
.. l>t:dantory Judg.ntlltt,. and injUJ'Idiva rclic:f'i t' r h.~ !ll;lrnnfi''s were not sccldog m~U .. ")" damagcsor ~king 

for rel~, 1hc m iginal conplaint onlv $0uaht relief •Ai.t!: u•ilizatio:l o t C .R.t:.t'. Kul-. 5 7 ·•Otclantory 

JIHI&noent". 

'n !be Attorney Gr.nc:ruls 1eply and the Distrl~ Cuuns Ru:i.ng. both tht oc.gu1al and a.mcndod com plaint 

m.hsed the boat when they sa:d plaintiff tU· Iod 11, ~l t rtr .1 . ..:t.a:Jll, and that Dedantory J udament wns n(){ the 
pro~ vehicle to \.'Xam!rJethe statU$ ofpriso:1cn in :he Dcps:'lr.Jl'J'H ,,rt\ me;;tlo'"· Udcndlr.ts cite,~ 
I:iDJia. 138 Colo. 182. 330, Pld 954( 1958). Tho: ' "'"n • mloloe Anomcy General •ugg.rst •h•l oho Ml y roonedy 
IW~lilddc ts o H1beas C.R.C.r . 106(a) (4) pJucccJlni. The J>labtiff'~ dis:atrtto as Habeas b an action seeking 
rtlt.ut, shortioa their tem'l or seetnns a nf:w Paro le Ooatd heari:1.g. This is farther fu!m the:. truth. Plrut·.ti{f) 
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have oaly socghla prOC«!ural<lanty '" the Pomle Hoonls zhility :o a"""" and= other poll$ ofl!le "Parok 
Guideline>" npociaDy un<la-CRS 17-2B-40ol(6) ''Titk<l Objo<tin Parol< Critor1L" 

Dcfendan1's fai~ to addtn3 the lru.t' !SIC('$ of the CO[T.plnint, ::h<~l is: lht: lJHt%110inly .tOO lnr.ecunty being 
nti!4al h)' !ht· Plaj:~titrs C(H\oemins C.R.S. 11·22.5--404 ·J.Sed by rhc Ddmdants implcmcnt!Won Md ex.cr:.utions 
of that Sta:ute. 

"Rehefin the notice 0011 Doohtr.tiOI'} lud~ru::tH Wlll he aftOu.ltlll in appropriate circumsu.nccs 10 those persor.s 
who claim U."\certainty and insecurity with respect co U'.CJr rig,hiS under n penal low 
Ratltckc v. Mact'arlaae 6<l8 Y2d. 6<l8 ((.olo. 1992). 

The purpost of a ~larator)' Judgmt'nl Action is :D tc:lT.ina-;c a C(lntrovers)r. givin~ ri!te 10 the pn:x:oeding. 
in situu1ior.l,l: "'·hae lh~ ptn1ies !bcec !June unc..e:Ut.:nty 1egar6n!; their legal relations 
Peoplt v. n-crHntu Church v. Baktt1 JJJ Co:O. 398. 404.297 PU 27~. 27?(i~JS6). 

"[)e;lar;.tOry relief under this ntlt> is an approp:'ltte: me3N of r.h';lkr:gi-1!, A~bnulaltllttve UtwerrunMI Ac:tioo 
lbotore""' >Ubj<ct to r~itw under CRCP 106(a) (4~"Chlbu y. fen~ SS7 r .2d •n (Colo.Af'P. 1992). 

1bc rit;;hts ot SbTJ5 to a declaratory : udgrr.cnr u ter.ds. 10 & peny \\1Jo chri:ns m he advcnely afTo;'cd by 
n::gulattoc ... Martina v. Pso•rtmmt nCII ul!lln Strvic~ 97 P.Jd U2 {COM-4.pp.200l). 

VOOnc wJ.ose rig:hL~ arc ~~.m;\:•W b y ,,.,\t\W UJ y lne'-'C ih <:Otl$1(."'Uction or vall<lit,y ddi""T'"Ii n.-,1 hy a '~~lllttllmy 

j •h;gmenl." I!!.~.cht>' "·Dolan. l'J7 (.'olo. J8.!. !IY:\ P.2d S'5t'(l979) . 

.. c )ne wh\loSe rights are fav~rably by statute is ~ntitled to seck a 2udicial dctl!'m'l.in..·uion, 1M} long 1\S the ooun is 
prov'ded with a proper odvt= contr.> 1.'' 1i!.lton.!Sl!LX, Sbttrs of L'harib·, 3ti C~lo. App. 286, ~59, 1'2d 716 
( 19'7G). 

"One whose rights cr starus tn.l!.y be a·tT('("H,\.11-y :Uahnt! is e11:il.c:d ll.) ha\•e any G.Uestion of COCUU1.1Ction 
dctcnaw~ pJtn·ideJ d1at a substlJllicl ..:ontro·:~rsy bt~lwcco adverse p~~.rt'~" ,,r sul11i:it:~ lt cr•~•ugh to Utt 

i!ISUO."lce o -:' a dec)318XIf)" judb'Tncttl c,..;i:dt'.'' Silytrstt.in "'· Sisters of CMriry.. 38 CoJc. AJ)1). 286. 559. P7.d 716 
(197b). 

"1\'hcl lbo!queslio« pre-.cod ort nol uncmoin cr t.)'llOtbet:cal, .00 they are pro<eottd in an octioo """'-ing 
a Oc-o!aratcry Judgment, d!cy an:: eo lm JUSiifublo d.., :r ?ru <nted by onjurl<:!io> M Olhcrwisc". 
Sao Lui$ Power & Water Co. v. Tru!Wo, 93 <.u:o. 385.16 Pl.d 537 (1933) 

$¥4!kUtx lkclaraJ"'7 Ju4,flfWltt i5 P"'JHr nHtC'trtdltl rht isstlt'$" ~ prDpH. In WilkuJon ' '· DoliN. 12:S S. 
Ct. 12.' 2 (lOOS). The Supm:ne C.()ttn hcle11iu•• ;tfl:t~·.t::t;~.'m.:nitcs cm:.ld ~}'lallen.ge ~r.sti\utionaliry of state parole 
pnx:a::~f ill~<t( t il t!Ction undc:r 19'83 ~L:ing Otcl•rn·tory Judg;m~nt and J:njundioo Kelt.!f L( Che Plaintiff's were 

Jot Je.;king Mo•ey l>a~Wagn ur Rokaa~t. 

CLASS A\.JJ.ON & APPOt:'lT OF COlJNCI::L 

The ]Jn.role Bo,mi i 'll;tf'l~i.-.ted hy Onvc:rr,or Owens a11d is sworn to up bold 1ht ••amltt l.sws scarts \1..) have 
JQ!I its way :n the 1\>c~ um up. and keep ;1m lt.w.ltt:d .Jf1 i11 tlie Jate XOs and 90s to tile: prcs(..1\t tnte, lnmarcs in the 
Clr..ss .Action b~;n~ve.: ~c ?arok Board js us.ir.w pam of the s~atutc th.ar ::rt: mwte to .set the len&th and ttnus o( 

pf.IV!e Md 10t the dnltl ofpnrole. Ln:ru\H;, mwl ll·e l~la.ratot')' Jud~tat rout.: ~S: rhcy were nol ;u.idng for 
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relea<renr monetary gaiM, bul oell' ... ook! 1,~ some d arifo.aolioo os to wbal exactly it 11\e "'bjKt:tvt Paralt 
Criteria, n t•d how d~ ooe aaln par•lk-~ ( Joe EJ.hibit 4 &:: ~ 

In asjjng lht: OisLrie[ c.~urt t~'lr n•~s Adio11 s:.a.tu fer umatas scvtc;J.cd between the dates J1111ly f, 198S 
tDd JuJy l.1993~ inmates who are under wbat i.s somctiiDC'3 ~~~k~ rhe '·Oiscrctionury ,tto-le Laws~· J\3ve 
simibrr is::~Ut~ ~r•d t{OC:StiOM that aptJI y t(') hw'lldreds and pc-s~ibl)· lhoU$iU".ds of i!U'llao:cs in Colorado Suuc, Private 
and out of .s.tate prisons. ''Rule 13"' of :hc ColorOd4l ,Rul<'·t nf c.n.u Prucrdures pro\·ides the :nc<:hani!m as the 
Clw;s Aclioa •Hc:ntioned is so nunlet'Ous that joinder of a[ me-robers would be imprnctie<tblc. Th.:re tt~ que~-tiun." 
oflu.w and focts that are oomrnr.\0 to ttw 0\l,nt i • u"~ l•ll Clus!o' t\dinu. Chuificatton concerning thtir sta~ pursuant 
lo 17-ll.s-404 is patan10U,.\t to htr.'lllcs oft:-lis Cla.ss: }\,, (jon as i: wuuld b:in~ «fair nn.:l••ffiui&.-nt tuljmlit21Jiun In 
this oontroversy. 

ll Jlso a1>poars !h&llhis Class Action of:nmatct and the .tate wo~id b<ncfi' from appotntmrni o£ a Lawya
bece.usc of the muob~ of illT'"lUits 1n'\.(l.l,·od Wid I he tbsaances of Snmatt;S in the Class Aeticn. Wiltsey and lmmd 
(P -"--IHifrs) h&.ve corutniots tbat may Co41Wt im?ainnents ti) the Clau .'\ction. Cenifyir.g as a Chw At.tlon whh 
a:ppointrlmt <Jf OMm;.cd 'k UUJtl he ut bc.uefil lt1&U. and Y."Ould br.ngjustite tO the Qa_u Attioa. 

Ptoccdu-e Rule al;owiog. Oass .'-.ction SUtus i.s inta:dcd to J'I1T.'l01C cff.cicrn ~ o' difims in\'01\oing 
mul:iple parties with siJnilu ('IMms to drm~ro:r. n:pdili\"e l i;.ig<~ti1!1t, a.:.'"ld to avoid iJx.oasistent jud~ts. 

PR:5C!1Ue ptt<o.tJra til rqJracm earcl\11 bJ.lind:ns, n£ n~...d fur efficienc~· wi~h chc:> :l~d nft~drtQuatc pmtectton 
(or indiv:dual rr:""'b""' oflhe C l""' A<IIOtl AtiJC.>(See Go!tiJsll v, W•ll• II F3d I 004( 10' Cir 1993) 

"Class Action eet'litication is di11creti()IW)' wah the tr:a.l ccurt judge. md rr.a~e <iltt~OO. t'~C f'l: •ndo-~, 

subdhi.dcd or abnndorted as :he c:as.e dev~lolpti ' Vp~J lavik \'. S tvr11se T t-th•oloey Corp .. lSl F.R.D. 264 
(U.Colc.t998) 

••w11~e~ Ch1.s.s Action is Sup<..Tior '<.~ f! lher av:~ituh le met1mi"' f·x the fair aod eft1cient adjudieznion of the 
uuu(I\J\'~·~y. aud whether a CJa.ss Actt()f'l i~ a superior mctboci of ad.iudi::-ru i:-.~ such controve~y coruilltulc au 
area which c:'~"-~1:~. l~:·r rhc c:x.~rt.:: l\e ol dtsc:etton~t , ' ' f ederal Jt~,~.lu of Civil f'rl)(:ed•rt Rult: 1:3 ( h)(3), Z8 

IJ.S.C.A. (D.Co:o. 1971) Alam•d• Oil Comnu y v. ld<•l Bo.Oc h1dostms lne..l26 F, Supp. 98 (O.Colo.l971) 
"C'rill:ri.:~. f~f .1.SStSSing. adequacy o!reprc)C:\Iat~on for tAc p·.trpo1C ofCIAS!t Action ot~titl-cat.on tncludc 

whether the PJaiot:rrt.as: -t~nmTT"H,n inl~t w•th tl•t Class Act1on member.s .&J)d whether the Tq)f'e$cntlitivc \1.'111 
visvro~ty ?fUS:cut< :be interests oft.hc Class AC1i;..J;i. tbro••~ qualif:dCJ c~lUnsel." 
Ftd<rol Rulos of(;,·~ Proe•dun: ll.ol•lJ(a~4~ l5 l:..S.C.A. Vw:Javlk v . .Storae• T.rhm!IOI!' C"? • 11\.1 
F.R.O. Z64 (D.Colo.1998) 

~oa~Anomcy ~gpo se was not adequ&(c Oass Ac;ticn tepreseotath-,;. [ \.mho v. Starr ftrm & Cn.c..._ 
11! t'Jd !~lO(lQ'~ Cir. 1000) 

"Dismi:il:i!ll o: a ('O:nplaint for ti':: ili.re \ _\ :ilr.lt 1~ c.:la.m i~ r:..--...jew::d de r.ovo."'fe~ Rul~ ofC:vil Proccd\U'l: 
Rule 12(h)\6), 23 l: S.C. A. fpnbo '· s,..,. f orm & c.,.Cb .. 213 ~'3d IJ2() ( lo" Cir, 2000) 

"OiSirict Couns findir.g.thet plainri!l'Wll.9 n••t 1WI~ur•1111e (~I a.~~ l\ctjon rcprcstn~ative wes \icwcd for abuse of 
diw·eticn.·· ff!denl Ru_lft or Civil ('t'!)t~dutt. Rlil" 23(&)(4/. U.S.(: . ..\. f"mho ' '·Stale Jo'arn1 8s Cas.Co. 2 l3 

FJ~ IJZO(:<i' C:r. 2600) 

.. ~btrid Court.~ tlndfng th.::.•. PhaiT1tiO' wut~ r.ot adcqus:t Clas.~: A~t:on rcprc$t.:nhdiv~ \4/tre :.av1ewtd for abUliC 
of diScr<lion." 'ftdtnl Rulu of Civil Pro..,dou·o, llolo B (•)(4), 28 !.'.S.C .. ~. fymbe v. Stair Farm & 
C11t.C:tl. 21 J P3d :32.0 ( 1 e,.:n C ir . .2000) 
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"Fcdml C3SCS Ull<k1r Ftdcnl Rule or Civil Proccd• r• Z3 are per"""ivc ;..:..,.. Colocodo .Rul .. uodor 
Chill'romlur< is vir1w.Uy idtoli<al tO the Ftd<rol Rule. "Goebel v. O.pt. or IM11turloll, 764 Pl d 78S 
(Cok• 1988) Hlclq •· Kiddor, Pe•IM•d> 8; ~· '12il PN ~84 (Col<l.App. 1996) 

OUK PROCESS 

rtainti.trs bcliC"VC the evidence will show ti\IU lh(: Govetnors ,\ppotnted 1-'l'.rolt BoDJ(~ Htwl Dcplt.r1men! of 
Co:r~bOJtS are~ their :authority by abu&ine aodf N deny:os the subsunrivr: nnd r mooctursl D•c Pm«il 
rtq\lirOC by Colorndo Law when CJPnsidt:rint, imulJt~J IJI.UOie s.·.utabj.ity. f)aintiffs know there i~ no rig.ht to 

p4rolt, lh&t tas long been eSt~isht.d. hown·tr. Plaintift"'~: a)s(1 believe 1hert: i!; a mea9ure oi'Suhn:antive and 
Proredar•lll"-t: PmrL'-"'~' r~um:d UlH~.:Cru ins tile .see,~~·,n-making pr('lce5s Concerr.,og the 1"11rolc Bouds 
maoCa~t brco;,~ 'aw. e-s.pecia!ly CRS 1':'-12.!--404 t-'t.'lnt .. rrninr, plcmlc: guidelines. 

\y;IJ"')· ond lr:unel (Piaintiff'<l t.uve been rt.J;il>lr for P•n>lc fm .everal )'Oaf< ts bas those in the O &u 
A<li<>n. and have been tumtd dmo.n for twolt in \\fwll tpP<JtS ·~ be tbe use or non • ..,.. af thc -..:ti11ns ofPorole 
Starulel c.fi7-ZZ.S-4N. lltere ar• Krout<«> thi• stohde. The Par3le Boanl nt<r!ll>cn, Ilona with Mr. SWI!ey, 
Doorc CluirmaD, Routinely claim they are f0llowi"!! 11·22.S-4t4 w~ldl mcludd! the "'""tiiU• fur the ao.rd to 

""tbe "Colorado ActloariaJ Ritk ,.,..,. ... At Stal<'' (CARAS}. The Plaintitrs ond tl!osc in the 0&$$1\ollon 
bclic-.•c 1tis 1o ben faJ~ claim t~flhe ?'~n1 le Kr ard. ' Ill< l:kJard coosistc:ntly aOO routindy denies parole 
&pplicati(lns based on thl"ft primllr)' rcason1: a) Aggmw~tbtg CircM/JfSUllf~i'S, b) JlubJk RJ;~t, () h'r.~td..J Mun 
Titrt~. 'f'hest: 4uestious nted clarificatiOn 1!= :0 '.'1lalar~ the- '.mC.edyi.J'lg: reasons a.1d justi fic.arion basOO upon, 
ocher than the crime the rtaintitr's ••-crt S('ftt<.'.tll".('d fv.:? All ()fth<:~t: •s~ues we(e t:i.kcn into c:oruide:-ation when 
tl.c: ~hunt: IT's were JWntenud. 

Acoordinc to CRS 1'·12.s....464. ''Aaauvaclng F.actot"S'' tire tt., ·~ (:t~'l'{idc:::Tbl wl1e11 tleterr.ul"'ing the "le.oatb 
rmd coadit1ons of paroJe": nol wholh<r ur 11vl paH; lc S;llould be grmtcd. TtM>se guidclbcs fY'<: ourlir"~ in 
lepat4t<:: subsections of 17·22.5-4()4, runh!!nr.ore, i1 is l::carly 3?fHJrrot that the Board seems to be abu.s-ing its 

use of the Colorado A~t'-11'1.11 Rilk Antsmwu Suit (CARAS) tool. They~~ to lgJl\H"e tht~ 5¢0(0 when it 
is fiavoroble to the uunate, or they oor.tradic:l the ~~01c orl ·.be ··x•arole Douds Action Ponn" by S1C1ting lhaf lhe 

inmate is a p1blic: ridt or parole rkk \vhen in roc: the score lS 'tt-ru L•• low. Colorado taw ;>rovi<iel that a 
Parule &ard Member c10 be re:ncved f.-orn ':tic: Ooard !\JT (c.:Jt:.te to utitize rhis SCMie.; PhUntin~~ nebd 
t b rific-ation as 1•) wlw con:..liMef !!iJI. ul~hz.og tl How wn ~ inmate sco;c Ztro« Low polnt.s and still be 
labe.Jcd a Pu>ti< IU$k or r..-ole Ri<l:, espcda:ty if he hs had a clean pnscn rocord and a tow custody ralina tbat 
would svpp<H1 he i~ nt~ a RLc.k"! ~: exh.bh 7, ?f18c S 

II ~:"'fd ~ IVlted that imnatcs/pnsoncn wt..o ate c;e.m.:nc« foe aggra.variae: fan:K'S :\llYC sc:'YCd more prison 
time t;, begin with bffon becom11,g dl~hl.., li.r ,l"lrolt:. 

Pnroie Gu1dehnes und<:r CRS 17·ll.S404 an: to be utilized for d.crcrmirwin~ P:~n1le s .it•hUfty, and tbc 
lm,:tb and coaditio• of Parole. This needs clnril.,.atioa. 

Se~tioo 11·12.5404(2) (fl) (I) lhr•h•gh (X IH} •uc W b' ~sed to dttctmJ..e wbct:wror nnl hl ttrant parole. in 

a..klllioo to l:.Sc of the ''Risk Asscssn,cni Soole'' Pur.n:om ·~ l ct:;;.t.il.:on J7-Z2.5-404{6). 

Thrn •<don$17-22.5-404(3) "AggrO\'alht~t" cnlena. ' and 17-ll.s-40414) ".\'lhiMIIilll crimri•" urc too he 
used "h,l ck:c~nnin6 the lt•gtb. and coodiUoas o f Parole". 

; 
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17-n ,5-404 (6)(o) says,"~ is the int"'' of!~ Gontr~~l A ... mbly" :hat :be ObjKiive Porole Critma is 

intended to be used by I he :O.tate Board of Paroh: as additional oonli<lero:ior. Ill d.-.lt'lmlinivs wl:ttheJ' to grant or 

dim)' pll'O:c for au offendc:- who is L~ligih~o. 

17- 22.5-404( 6)(bl(d)(t)(l) Clh•c< furt~er dore<tiotu a...S gujddbcs thol ""' o'f/y t'lcliAie the Bou<d ofP1<0le, 

h<l: '"" IJ<spor:ment ofCom:e1ioo:s !nd thc Ocpl. ofP>Jblic $ar.:y, .00 a CcmmiSS.on on Puo:c Guidc~n"' 10 

be used by the State Board of ~arol( :n makii\Q, Gecisrons based uron fat'1UN d efi ned itl thl~ !t-ed:IOO. 

ln :tddihilu, s~ctioon J7 .. 2l,.S.....CQ4(1)(a) nw-~datel :esponsJbili0' to th~ P ... n•lc R(•a.r<! to" iruplemtnt ALL 

Upedl Of tcdiOD.I . 

lnmucs believe thof '"" IJ•Da:ri;t Cour. hac 1he aumod1y 10 rcoiew lite t1ai~n and could have u rtilieclu 

a Cllus AtAioD anC appoir.ted C"'Omel in thn inh;:n::-.1 tlfJl6hcc-. Tbt District Covn appC4tS to have sh:uggerl ib 

duties in pll ~':'ing up lhl~ very itnp(lct&nt is:n:e thal affects Sl.'VCJ'itl hllfl<lr'ed •r:.;lUIIcs and their far:tillcs with the tax 

payer footb,g the bill for the emu~ bt:ing r11,"k hy tire Gvvc:nors J.ppoiotcd PnJole Board. lrtmi\tes both Mm 

and Wo.nu:o arc Jiog.erint !n p:i10ns because the Parole BN. ~,l f~uls tn rccocm~e a.nd aj)?ly appropriate sm:rutes. 

Inmates C'C'COgtrizethey tavc: Mj111j10um ?'rottdionl of the Due Proress Ow usc. but it rs.still potccrions 

...gardl ... what the D:ltrict Cour: and ti!O Anomey Oen.-.l .. y. 1r the Parol< Doanl u«<< thc Proper Sedioos or 

the Stn:utts !'hot tbe legaslo.hi.rc: ap;xov\."\1 lhc:-:1.: w.Ju!J r.ot be t~ver 9,000 + f.piu~) uunates psst 1lo.cir Pl.rok 

Elij:i.bilfty. 

~'hen &.t: Ptlm1c Bt1U1"d Member clM:clts 11 bulo. ou tlu.: Pa r-oil' Action F"r.-, aud there is no "-PI~cior. or 

wtitJ.:td rcasom fortM de~al P'airJif."S believe lhai lhcy hsvc MJtnc :C'n of r.n explanation il m urt!~:~ a! to bow 

they r~llh.~ ootdusj005. M ,rncw h sccmt to ir.roatcslhal the 8oart Manbcr bad made :.&p their r.rirwl 

before tl'.t inmate was S<t:m 1~t ' he ht:a1 11l& or there !5 .somi' son. of stcrc' formo la being.~«! that the i.aoaates 

ronn;-.1 liJrd (Jilt hen": the B~ Member reacl'l~l lh ~i r Ol)r . .:.:·u,;ion. In marty c:.sc' ch.e Department of Cc..1rrccti()M 

Case Mnno~ers soy rhey ~trc j u.\'t as bsfflOO ~tO ""~'~Yon.:- is d(,~ni.t.'>:l f!r how they rc~ch.ed the conclusion. ?\o one 

seans to krK1w •t•.;hu tbe "Objfocti\'t' P~role <:rir~ri•"l i:-. ~r :.(they koow th1.")' o.re nol tel:in~ the innra.te&;. 

Tb< f'volc lloMd Guidennes an: n>l<S Ot insrrucrio:u; d<>igncd 10 eli= ,., 0111 they don't abuse thci: 

di~rtt1or .. Tbcsc t;uidc:Hncs ate principles set up by ~he ~t:g,$1U'UJ'C: 10 help gowm tht·: Pan>te Bo.··ud 10 wbici:t. 

manner h!t busines.s sh.• lt be wndu.etOO. 

The l' l,;,ut:ff's in this c.uc argues lh:Jt nlll\m,:.jQl wot h.:v;; uv I ibCI1}' intertsf in Pnro14J wr. havt a Out froeeu: 

Rigbl tO be fa.trly cunside.'tld fer pa.rv:e ~hto ·~·: bc·::;OJ7•.! t.-IJ.tjblt Phintifl!. contend that t..l-te defendant·~ 

rdtance Ol' o::bc:r ser:tions ortbe Par-Jie St11we ..1.1.16 comments ~c by :be' Cef•:Y1rbm:s i11 a tdec 10 ckny them 

parolt' 'llul:.·c:oo thi;Stnir:~jnn:.rn DUL PROCESS RIGHT. 

J.'lainti ff!l l.Jdjeve thai these clums ~rc rt.'tX:t,tlin:hJ< under CoiOt:tdo La·.\· as PIDintilfs ttn: chi.illellging the 

Parole dC'ci$1on malcio~, n.:l the outcome. Pta.intiff's dairns sr(' .tN~ut Due Proctts being derried use of propf'r 

par<>!<: pnx:tdona. 

Pla:ndft"s .rcc:ogrriz.e m::.t tbo Y~J~: Bo:ud rctams cxten.sivt" di~ic:.:-. u dctonni.ne. lt.c app:-o,;oten.ess vf 

ptJmtr. .\u cath particr.tlar prisoner. ntv t-r r!\(' ''"~ , l :; t:: Pa..-otc Duatd is f!.OI iH lihcrt} ;.o deny 1cbitrarily aod 

caplki<lusly J)ttf01e amhorizcd by ~1s:~ st:nnue. While ;xaol\•. ~ l .th:h!:S. (X)Ilfmed no liberty :nh~re:st :n parole. il did 

rk~t 6fant l.he ?aroJe Bom-d di~tion IC· utX: sc:c1iun~ oJf tiJc- l1&tute:. th!lt w~r~ uMSaJtt for ot:tcr purposes like 

clc(e:minirtf ..:.:wKiihons o(pltole ar..d Jcng~:, oi' p=.ro;e t.!uu n:t.'io bttl\ goins or. for )~r.; . 
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A S"""lc question lo tho! ~rpc:•l• C<>.uc uwhy would the Stott Ltgislllts"e di!Jting11ish between 

,tpuijic sections/or spuifw ph rust'-< and purpn~e. iftltdr inttltl was to aJ/Qw the poullflal 

f ru reign in the d~/Qn lflllkin& process with 11u guilks •: Phlintiff Inmates conund tl11re Is 

rltym t and ".4'"'' behind tlle specific sections o/11-22.5404 that tho s iM11! ofColurlldb 

posutl into law? 

AU Priooners.'inmlltt-S polt:illiul'y llli~;i.blt foe Pa.role have • libnt) 1ntc~ rta;ardlr.st of Panicular St1tu1ary 

LAnguage. nor v. AUt!!. 96 L.Ed 2'"1 U.S. 482, I'oge ;OQ 

Dcd lion o:'tl:.e Soard to di.:ny purolt j:~ no) an ;.to~e 'lr dh ... nfi.on as le>L:g as lhcre ;s suffic::ient e\i.d~ before 

lh: bc'u.uJ to S:lf'POC: its c:lc:c'Won ~hlbem· V. N~•'-. %T ~Upt. .ld) 14'1 

PAROLE ACtiON FORM (PAf) 

T!'le PAF •tsed by the:: Pll!t)le t:lo&Id Meml:x:r, and De~mcnt ofCorrcct!Oll C..:.o:\t MnNigers to deny parole 

under the guise t'>at 17-22~04 (!)(b) slatuo .,,. ... •ll "'""'"' ombiguity lt.atleaves lbe door wide open for 
abu._qt; and \ett'''* Uu: Uurl*l.O! in ULH:ci1ainly as 10 ""hat gJ..idcs ibcm ~ow1mls purt•l"- In rtalding the S1atute, 

PlahuJffs have several issU('S off~, ~.~ :tn.:l c:lPnlm\• t:~·sy l.!tul.:et·ni.ng the ParoJe Boords accion. 

~ ,aroJe :.eor.o~ ttsldf prod• cr" a controYtrt)' wt.m kdcing at t:-.c: PAr~ rhe PMTOlv Srttfulcs pro6.1L-e ~ne 
cooflkt$ lri:h those il!YOJwd. The (.)rep.anment oi V"Ti."CUons (.ase :\Imagers c:ll"\ 'COre lbC: :nmate a ~· cw 
Ze-ro by U.'UJ'8the .. Risk Ar~mfnt Scak "'bDdatc-d b) 5111\."tt, ar.d the Pan,lc Bourd Member will C'.'lll the 

1nmare a pa~~ or public: risl . lbe lnr:ur.c: ;o4.Jld hll• c Ctl:llplcted all r«Julred proJO'Ilmi, ttaa'lilent or Cl~ 

1\c:Ch)l) and the Parole Ooard Member will m!Xe the s•mt M:Ximmeodations as if the rarolc: Board ~ember had 

not re\' i("Y.·~~Ithe-1·1 1~ l'•l !LSter.cd to tt.c Case Matt3ger whc : orncs 10 the nearing 1" und t;"Ot::;~ over whul the 

inr.'l3te has d¢ne(.•Jring tbc pwn ycur <•r yeafN le3\'lng rho impre5si~n that the Parole Boord Member he.d not 
revir.wuc{ the ;,,;nates file- or pAid any attention 10 whut tht~ <":Me t\l.:mage: had ~ont uvc£ or Jt'\'iev.•ed. Very few 

inmttcs see the same Pltr\Jie M..~t~&rd Member the nc "t year, so if one Board Mer:1her rrutde a reconu:nendott.ion for 

tho tmn•te to tzkc • Closs, 8"' a Trr.de. soo ~\..,IHI H""lth, go to AKP. GED Tht ••w Board Mc:mb..'T docs not 
~r.niu ~hat ibe ptcviws Parole ooa.'d :~em her :u" l\'kt tfJc inmak. ru:d f'l'\.ay even l"ei(X)!'Uff.c:od somdlint 

cbc ex the: sm-..c ttria.g...lt seems th~t o :t Ri.4a.J :O.:Icl'ii.H.r docs :lO~ know ~1'la1 thr nthcr one m.~ Cone ! ft the 

[KtWkiUS )'C:ac. The i.Jtmale is left in the dark as; 117. \ttv•~ th+•) ;uev~ t!t d!J :;:, gai:w puolc. One Doatd ~1ember may 

recommend 90f:ldt,jog else (lr ju!ll d•eck. a !xlx .ll!d sa,N. t~..: ir..ma.te awa;; w d.u c:.rk)\h~r )t:a•· tH' )everal yean 

wondcri.nJ; \t.th&t the "Objtctlve Pnrnle C..:riteri•,.,. is. 

A. closer look at the P.4.t' '"'~ II dtvu~ge that U;~rt are no pbtc-s on lhe fonn tht•l \\ouukl ::;:h(•w whl the irtmate 

Ms duue hefC'Ire o:omin.g to prisO"n ()r during thl! inn~..:le' ~ mcalccn:tfion. There is r:.o way cflcnowing if the Board 
Member has eveo lo<>l<eol 01 an uur.a.tc's :CC<'nl ar.d fi ltl>cfO<; or duti:>g ino:an:.rtl ion m r.utl:ing :bci1 d«ision. 

Wh.,tll:llin& DOC c ... tv. ... g~XS. :b<y say tlw;y di.l'"" koo~· w>at 1be lloard Mcmba l>asod 6cir opinioos 

011 

U ~!1ould be ocred tbat the Dcparmte.lt ofCorrP.<.-:ri,u· ... nl+l~;:\gtr submits an oftk!al preeparot~ plan 
i.nvcsri,¥1'tion. The Oepartmacl of Cv:1~;Hons :D -:.h~ pate WoJ\': tO rcqt:c!-1 1l1is p:an pUtlluant t<'ll. O .C . AR 5S()..08 

"l'n-parole Planni:Da.IWI PuroJe Bot~rci llr~:.~nu.tio•. Parole RcJun." Phlintifl~ t.clieve lhot this pt3c:tcoe Md 

pr04'lec!iJre was colllJiloa '.ll'ltU Owens bt:oCarne G::wemor, 1\'t lh~t: 'IU\4. wc:-c fewer inmates. geui:'lg paroled. h 

scans to rtla:ntiffs thai no h:male vt:rified pa>:)le plan woJ·.::J be of som.e i mrw•rf•n~ M•ht:JI nlill:tng a decilio• 

to HJ'&:II or deny parole. 

9 
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On \he PAf. me Parolt Board Mcabc:r .... m mark .. dttdJ M(l.l't dmtt"' or 14awwvated ci,..., .. " ... lk'a., .. 

•in:actcqwur t1mt= served.~· This t;IVftf th~r GpfJ'CMln""C that the Par'l)le Boat-d is holding 1 sm~ina htarins. and 
not a parole hearing. The: inmate must ha,.·c scr\'cd enoo~1 time or th~ 1nmate wuuhJ oot be before the PWe 
Rua.l'd. The aggravated ~iKilmEt~Jtc;tS end need$ more time 't\'crc dealt with at the origino.l scntenc:inp, M4ring 
yean bcfim' .. Tbcrearc nn clem-mark•nf." on !he I~ AI-' that g~.ves an ic:uatc someindiGatton on ~hal the 
"Objtcrivt l"arole Criteria'' is or how 10 work towards parol~ mos: cf tt.e ti:ne just ehedced hoxc;:t; Without any 
exp}Maricn fium th.: P·l~Ul t: RtN!nl \1cmhtlf \II lhe lfllllldes Case 1\lanag<::r. se~ exhibit 

Plumtlff Willsey lu-ts hc:cu tHkl hy Bt)lud Membe'~ that :hey waottd to see him Pro1rtn or Transition 
th•·oush Comrounily Correction. lSI\ :1.'\d scabilizc lmplylni Ch~t his wcml1l ht:lp giJr• r•illOie i1t the future. In 
rc•llty oe,ttic:-lh.c Parole Boatd nor Lht Oepii.'Tl\'lt::nt ofC{ur: ctions 4.!a.n he1p the i.ntnate Act to the 
ncoaant('ndM Commur.iry Ccmec:io~ l'rOfCI'I.V'n. "} '\IS ;11=1'1:m h' be Wl(.ltllel' ~ray to keep someone i:t prUon (or 
a Jouger perivd c.ftitr.c. The Parole Board malccv n rccom~duioa k:nO"·Iam' C".sn' t he:: ru.llil:cd byPIU'(Jlt 

Bc;tit·d ilr Department of l:orreclions. llais J.i"ct.ll r..L;.c t~ to tt.e irunatc.'pri.soners and thei-:- families. -r.Hs. 
o:use is psid for by 100 tal< P"Y"T· 

C'oiDmOII Com""'" '' mauk lo WoU"'> a11d llrur;d (Plaiollff'sj orA o:het innutcs by lhe PIC'Oie Board ~>tlo 
belt eve ioappropriote u the)• cw:ot be filo!:ld :a the l'velr Slti\Jt,.,. oonceming ramie. flaootoff Wll> a>ld by hi$ 

Oeparttnent t.rCum•:fioo" <A"" \ 1-ge-r ·'' 1 prt· Parole Boanl ir.I<Mew U..: be wowd aot &ct ;>otolcd 8l>d 
t..,.t b: sbowd g:> through &.e morioos oflh<- bcc>n;. '""' • :lh c;.,·,.. ao• Owens in cfficc: then: ""'old oot be 
many gd.tinz parolee!. Plaintiff alw bs beer. tc.~d ~,. ? arolt' &s..~ Manber that it ~ws lc pnlit.iul to g;-..e parole 
u:- \:-' I.:U CQ l,.l,' C bi.:n submJ«ed tl) lh~ (u11 h' '"'" ' fh r IJot"'"" iltl..: ~'tfJ'ok. Pl::.jat:ff w.u "'~d d\o:JI to give him pvole~ 

wouJd ~a gUt by a Parole Board Mrn1bcr. The:sc q_uoles .ire not !n thl:l' s1:11~ Nhatuh:s aud a(t out of line aod 
ht~.ve the ltp?eatmce of mock.tnt Uu; inr:1ttlc- \"J'o h.as worktd to b~one t:ligible for parole. ln many (':ft~ it hi•~ 
tilkcn years. 

The SU;KC":'ne Court has held thfl l a Jnisone~ lnsritUJk•nal reoord is pannnout.t i:' detem1inina hit/hen abili(y 
tu t'lf llnm:: hi SI)Cfel!eS Laws upon release. Mooch· v. D:agL~tt. 429 u.s. , I\, 8&-~~o. 5CJ l.. ~d. 336, ~? s.ct. 274 
(1976) (iioldi.nb that an lnm11f~ ins:li!uthu) c~H..l. It( u.•.: of ~lte [rnos~ $igniticant fa¢tors: in predicting an 
imm.le$ alallty to as!"umc hi.s ptact In socicly.) 

Pa.t'Oie procedW"E'!S. the opportm,ity h• he h.wrd., l'lnd n:ttfit:&:io:l of r=a,s;)ns fer Grnial of arc paramount to the 
1nm11.lc. Grel"nhoftz w. Jnmaln o(Nt bntkll'tn.l l and ::'otrrcfio•~~~ol Cum.pln, 19/9, 99 S.CT. 2100t 442 

l 1.S. : 602 f24 155. 

An tnmatc bas a st=.bstantial iotctC'.sl in knc,wing ch.t n:i&SOII ()( r~.J,;.crm fn•m the Parole 8omb denial and dle 
Boord ot oSt p 1011:ten rea<oll! 001 wolh sla•tiJijl OJ y other poi icy """""l'· lbc P""'lc 8oanJ m..,. by U1e very 
terms arA:t condi1ions of:ts O\\"n ruics lind :tau1atiol'\.q. ~, ... ~ wnder. ri:"aron.-s f<~t denil.! or referral o( parole to rhe: 
Inmate COnt..'t':rn(':(). . • ltthns:on V. Higg;r, jb2, f .~upp. SS ,(( ob. 19'?3). 

C0l\CLUS10N 

As shown a'xwc the inmate~ nr~ Jll n su!~tan:1t\l djo;advaota~r-e :f1hc parole bonrd i$ allowed to use thl: 
entm~ !:IH:ult: to deny .ut inmate- paro:e-. as it C;\cludes th~: c'IJ'IJICUtunily to g:tin pa.rolt. U seems to this writer nnd 
othcrs who arc affected thMt ;,y '•l luwi•·a the f'11olc Hoard to use sections of lltt~ , :,uute u~ deny rmwlc that is. 
suppo!-cd to be used co ann• n.nd set 1~!.1 aru1 C'lllttttl!i(IH ~•( IJa.role as ufair. 

1(\ 
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!.awful in=atioo itsel f dots r.ol e~tinauish aJ: o~tltc inma1~ prOtected rig.,~. Tl:e nAtu to porolc n:vie»· 
cannot be arbitrarily vftlatfd W:t~ ()Ul dt.-prh'ing lnmetes o f :! bben.y intcr~1 in "'iolation or Doe Pr ocess. Due 

Pfflftl! ~only be satisfied with the InmateS 8QU'18 to a Paro!c-Bo~ Heoring tacmg tt1e proptr Sections of 
17-22._5...4&4. These .re gniclelinc~ doig,rtc:eJ lv die~"l t~1e Pa~·(l lc Board Si) t~e) don't abu!c their dise«tion. 
n 1ese gllideli.oes arc principals w. up by tbc stotcs lq,;i; lat .•n' to help g>J;de :he manber• of lhc Parole B<>•nl 
so that rhcir dt":l:isim•~ a~ a.Clwtll ) "'ad& Of. ti'J~. desig•\at~ cri1cria. 

C.R.S. 17 .. ~2.5-404 in its entirety cor.tains mandatory lar.gu11gc tt,at crcah~~ •uch clue l'rtM..'flS that •5 due 
inrnntC$ of the Closs Action whtm i:4p;"'yinf, r~ ~r I"HI(•lr:, lht:rel.:>te the claim of due process in the decision making 
p:roc;css of the Puole BoSJd would be legilimil.tC M ~~from :he statuto")' suurce. 

The Colorado Legislature itM ~~~a Suhni:J\Iwc R:t.h1 '~ ~···~the ~uid•~,,.. for P•role Board 
Mt:nbc:rs uu6 Department ofCorr~ion. alor.i "Hh ~ Deparrmcot Jf }~.&Stice U> rollow. 

nif.REFCR£. in ;lo:5,iog Ph.irmtfs p:-a,!- that the lpp(&.h CC.l\lrt will n.~ew ell Ute ar~ and Cl\SCl 

prcsmred ir:~drring ll-~c iu1Jlll llll:.")I J)o$t...~ .>eu-.~ n.iscJ that net only eF.eas the class ofi.nr.la.tes. their 
famtlies. md Ue Wtpaye:rs.. bU110Citly i:l genaal. n.cw .m ju.il to lii:W)' uunatc:s who blvc dcmonr.n.:.ed by 
oppt)'"f! "'""''"'"""' tn JXC'\)>'&mS mand&~cd or y.l\-n:f<rr<d to r ducatioMI and M•n .. t H"'"" pNI<mR' to say 
thal •lnt(>SI h3lf e>fthe Pni<ID Populo:IO'> orr .. tnrntk: wlao lH!ogJbfe for parole ;, bcil\ll kepc In prison ycus pa>l 

chgitrilily btcause t.~ Parok Board iJ not f.)li()Vr.inS •ht stalut'S fJr dw\Jii'}n~ t:uw ~lne ul Co&orldo Venal S)'ltan 

g.ets paroled. The appoinl.nKll of c•Jw~l w(l.&l'\l l~lJ) sort out these errors being madt by Mc::rnbm of:he Puuk 
~U. T1tt.: Afp~ C<>ust in chc intcluc ofi..,,~,(.c: .:r:, sl•,v •he">.: pnu;c:.:.::$ by ba'V\.DS who C"o~r i~ t~p~Mibl• 

~hr tte .:.o8JJ::t."l' l V£ P,\ROL£ C RITERlA ''I~~ t: . .,lSi: " h~ arc affl!cted them"~' L:nnw. RcfmW hbl.:k to lllc 

District Coun Level tOr tlnd1n~ or f1eaf'.np fo: u ooluhon wo:dd be ~ost appropria1c. 

Res;>«t(olly subminoo by, 

?~ifM,I;,) [)oQi ~ 
Thooas Willsey prose 
OOC~6:;S29 

CMRC -2D 
2925 E&Stl.a< Vegas 
Colorado Springo, CO 80906 

On Ill:> d•yofSeplember, 2006 

I I 



16

TA lU,F. OF CASES 
rage 

Wiikusoo v. O<>Uon 124 S.CII242 (2005).... .. ......... ........ .. . ... . . .. ... .. .. .. 4, $ 

T•ylor v. Tlruley, 138 Colo. 182 . 330. P2d 9S4 (19SSJ .... .... .. .... ........... .. 5 

Ratheke \'. M!cF'arliDC 648 P2d 648 (Culu. 1992).... .. .......... .......... ........ S 

People v. •~·rei· lntor (:hurc~ v. R10kc:r, 1 ~3 '••lo. 398, 404, 29i P.2d 273, 277(1956) .... S 

Martinez • . Llept. ofHunt&n &CI'\'i"'* 9i P3d I S2(Colo. App.2003) ... ......... .. ............ S 

l'ood.ay v. Dolan 197, 382, S9ll'2d 956(1979) ................................. .............. 5 

Silvcntein v. Simn ofCboril)·.J8 Colo. .~pp. 216, 5S9. P.2d 716 (1976) ............ ...... .S 

San Luis PO«'CI' k Waror (A Trujillo. ?3 C'A>Io, ~85, 2b J"?..d Sj? (1933) .................... 5 

Gurt1eb v. Wdb llf'ld 1004 O OIJ\ Cit. 111\Jl) .... .... .. . .... ..... .................. ........... • 6 

Va;;>.lavik ' '· Swage Tec;~J10108)' Corp. 18 F .R 0 . 264(1). Colo.l998) .... ........ .. .. ....... ~ 

Alameda OU Co. V. Ideal Basic Industries Inc. 316 F. Sopp. 9~ (D.<<•Iol911)......... 6 

Fymbo v Stale Fonn &tOM Co. 213 Fld l l?.O (HJ" Cir.2000) ...................... .. ... .. .. 7 

G<M:hel v. J.)ept. ofl.rNitulions, 746 P2d 785 (1998) ........................... .... .. .. .... ... 7 

Higley v. Kidder Peabody & Co. 920 P2d 884 (Colo. App. !996) ........ ................... 7 

BOP v .. ~Uen. 96LEd 2d 2,. U.S. ~2. Poge309 ............................................. 9 

Mulbary v. Joll>8196 F.S...-p. 2d t 149 ............... ....................... ....................... 9 

Moody v. O.ggott, 429 U.S. 78. 88-90. SO LL!. 236 S.Ct. 27~ (1976) ..................... 1 I 

O.....rocltz \',lcmllcs of:Vcbnslca Penal & Corrections C.ornpla, 1919, 99, S.CJ. 
2 1 00,442l'.S.J62(1 ~~<1 ISS ................ .............. ....... ....... .. ............. ... ....... 11 

Jolulson v. Higgie, 362, F2d 262, F.Supp. 851 (Colo.19?3) .. ....... ............ ........... I I 

fraser v. C<>lo. Bd. ofParo1e. App. 1996. 1931 P2d 560. see st.atute 17·22.5-404 ......... 8.9 

c 



17

TABLE OF SIA TUTES & RliU:S 

Page 
COl llRAilO RULES Of CIVIL PROCEDURE (CRCP} 
CRCP Rules 23 & 23 (a) (4) .... .. .. .... ........ .. ................. ........................... 6 
CRCP Rule 38 (b) .. .. ............. .......... ..................... ..... ........................ 2 
CRCP Rules 57 & S7 (m) .................. .. .. ........ ...................... ........... ....... I, 2 
CRCP Rule 106 (a) (2) ........ ...................... ..... .. ........... .... .... ........ ...... .... 2 

42 U.S.C. 19&lll11der C.RCP Rulc:s 106 .. .. ....... .... ... .................. ... ............. .2 

C:OLORADO ... PF.AI. Rill .F.S (GAR) 
Rules 3(o) ................ ................. ... ..... ...... ...... . ..................... ............. I 

C:OLORADO REVISED ST A lVTES(CRS) 17-22.S-404 
(2}(•) ...................... .. ........ .. .................................. ...................... 3, . 
(2)(1>) ......... .. .... . ...... .................... .................................... ........... 3 . .. 
(3)(•) ................... ................................. .. .. ... .. ............... ............... & 
(4)(8) . ..................... .. .. .. .............. . ........ .... ............. ...... ... ...... . ........ R 

(6) (a) (b) (d)(<) (I) Clt) ......................... . .... .. ................................ .. ... .. 4..S,8 
(7) (a) ..... , ........ . ........ ................ .......... ..... . ... .. .. .. . .... . .. ..... ...... ......... 8 

COLORADO DEPART).IE'NT OF CORRECTIUN:S 
AI>MINISTRATIVE REGULATION S (AltJ) 
ARSSO.OS Pro-Pol\•le Plann;n)l ............ .......... .. .... .... .. .. ......... ......... ... ..... 10 

COLORADO ACCIJRAI. RISK ASSeSSMENT SCALE (CARAS) ..... ................ 7 

Slacks Law DictM>nuy, Paacs 103, 1567 ........ ........ .. .. .. ........................... 10. II 

ABUVlATIOI'S 

U~l E<lt>eation Diplo.'DI 

PAF-Puole Action Form 

AG-Attomcy Gtn.,.l 

CRCP.Colonod<l Rul .. of Civil Procc.1~>r" 

CRS-Colorad<> Re..;SC<t Stal\lles 

B 



18

CF.RTIFJC.A TE OF MA!Lf~G 

I Thomas Willsey, !IEREBY l'I:IO'II·Y that a tn1e and correct copies of the 
l:'laintiffs OPFNTI\G BRIEF Case# 06CA718 was scot by L".S. Mail from 
Cheyenne Mountain Rc·cotry Center through the 'Facility M.ail Room on lhe 
below date. 

On thislf' day ofSeptember, ?.006. 

S Copiesoftbe OPENING DRJ.Ef to: 
COLORADO COURT OF APPEALS 
2 East 14'" Ave., 3nl Floor 
Denv.,, Colorado 80203 

t Col')' to Attorney General 
I 525 Sherman Sl., 5'" Floor 
Denver, Colorado 80203 

Tbomas Willsey 1163 529 
CMRCr 2D 
2925 East Las Vega.~ 
Colorado Spring"- CO ~OQOii 
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RB: S:eptcn".ber 20:)4 
!\Oard Al)pea ('o,nee 

Dea r M.t:. Allen Stanl e)'i 

::l U!'"in;~ my laat Parolu Bo:~~rd Heariuy 'Jn 200 f 
t VA$ -~aole.d again, anC UtP. b311-' given fot th,S.s 4enla: w.s.u 
""Aqqra.vatod Cit'cWDsta.ncQA & ~ot J:o"noogh 'l'iroe Stn·ved. u 

~aro!e Board Me~t.bO.r !":r. Ro!ll•:l did not dis =u:tl tlle t.>! (ence or the 
Cl L'CUJOCt.!lneas surr ouudlnCJ the oU.eoco. t c.a n' t help wu n,erinq how he 
ca~e to th1 1 concluejon? ~Y CAve Mao3qer thou9ht I ••~ a good 
candi&t.e for faruh~ and dis cuseed a:; l e ncr:.h wi th oo t.hir. a·.Jbj ect ~ 
ThG o thAr que5tio u i !'5 About thw saying •Hot ~now;-h T 1~•.: S~rved." Thie 
1 ~ 1r; ind o t. b4ffulinq to =-e a.s I have M +!'\ ~~tl19iblo Cur Jl.arole si t't09 
2000. ! c• n"t ht.!l(' but wonder 1t Pa r ole .Board M~o:.bu.r ~csen dici no~ 
h&ve me m.lxud up wi th co1•eonc else. z •• cnO.o_z: the olCe r law itOcl not 
required lu !l:e=ved 75'\ of ay t i ••·· 

Thie last oppeare:"\c• haa been the ~baJlo\lo·~oL .appP.arence J biive had, ~nd 1 f eel I ~~vo b ~ic r i ght for SOfte cl4r11icat ion A$ t o what 
cx::actly illtl the c"..i'U)Oua.t of t.imo I wi ll need to tturve i !"I orde r '::o ;a in 
Pa rolQ. I am 66 y~a ra old, L tavo been to comounity, ~nd d14 very well 
I work.e~ aa a salos ~ !.n dowr.t0\10 oora:1go cSeaUr.:~ wil i h•.J:ndre1:6.. of 
people ~iehout l ne tdent. I waG reqress•d beca~s~ I hftd so~ Medical 
Proble&s, .nd W4S not allowed to ~e 2y Soc1al s~car 1 ty &~d ~edic&rc 
Rcti reme.n t 8enif1ts. lf you -.oulct addr••s s o:n..: uf my question and 
coneernp ao r co o pa.s ' thifHit onto my Fal!.lly am1 f'Clends would be moPJ t 
he.lp t ·.:l I ~;~• at o lost a.e to w!\at t o 1&)- . 

I thAnk ycu for )'OUr time an~ W'lll l ook f orw;\Tci t o h earing f1.·o11. ynu 
in the nu~r fut~e . 

Si uccra ly , 
roo Wiiloey 163~29 
Box 6 0vO ur.it 31 
St•rii~9. co 807 5 1 
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Alliin t'- $\a~l..y 

(:tloiln""" 

Bclcl!d Mca>~~ 
OtbcfJ.liC~. All~!l 
Mltlh_.., J. Wllf..kS 

•Jollnal ~ 
~II:. Wu'4'illllt:hl 
~~·~'*i.o 

COLORADO B0.4.RD OF PAROLE 
J6(l0 W. 24lh Su ect. Jhilttiag !\4-

rvoblo, l'oloredCI lll003 
Telephone: (1 19) Sll3 $800 

FlllL: 0 19) 5-83·51ll~ 
Wctmac.; •....-w.do.: .Jtaw .co-w 

l-27, 2005 

Tom 1\~llsey 116~529 
S!er)iog Com=c:tional Facility 
PO !lox GOOO 
St<>din£, t:(l 80751 

Dear Mr. Willsey: 

E><hibH 3 

'!U.te-re..l'.le io m.:ail<.> to your hlttcr rec.ei v~\.1 ti l 011: {;iJloradO SW.I.t: Board Of PMole on 
June 2 t , 20()5 in wh!ch you request cWrifico.til.)l'.i vf }'Out parvlc applicmion defenal, 

Parole COJI!rld~un.s are numc:mus. '111e.sc: CQnsi:dcnltioos are ~utll.o.ed under 
Colorado ikvised Sta.hue Titl~ 17. l'aa:ole Bowd Men1btrs attempt lo do the "'C£)' 
best job JX>l'll(j~Jc thrt\ugb rcvie."~ of nvailable ft'\Cts, Each Oomi Merntx::r decides-of 
their own vQlition rhe merits of each c:tse aad nuzke~:~ dctenniruJtion a..C~ to the 
~pproprio.lcnc:.ss of puole on u cas-e-by~~ cvah.1a.tiun. Mr. Ro:u:11 for hi" own 
rca<O!J> decided ogoinst di..:rctionat)' rdco:se :u !IUs time. 

Pumlc is not a Coll.$lituti(llh'il .. right, .. it b cota-11;· discretionary. Parole ~ligibi!ity is 
th~: ear!i~SL d11Cc parole can 00 granl~d it in no w~y binds thL: B<lard in any way. 

Upoo ""1cw of the rooonl of>""' beariAI!' and file, it ;, my f.-ding tb:u the Board 
acted \owithin its l::l:Jh .. -rory authority and (he decision wjJ! StAnd. Y~l.lf !otter wiU be 
fon:wr~cd 10 ymrr fac:llily Cuse MattUl)t:C for presentntion to the Board MCiiDbcr(s) 
cmJ<!octing your next S<bodulcd parole upplication h<:aring. 

s~ 
~-~ y 
Allan F. Stunlcy 
CbaiDDII• 

AFS/brl 
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OPT.N ~•CORDS ACT RBQUSST 

COlora~o Oivieon of Cri~ina l 3UJtiO& 
ReQOr4a Cuetodian 
700 «l p l1n9 St., Suit• 1000 
Denver. 00 10215 

Thoa~~ Wil l sey 1635%9 
Do• 6 0CO On.it )1 
•~•&ling, 00 8075 1 

RR: Opth Meocrda Act RG~~·t p~rsuant t o cas 2f-12 304 

bear R~r.nr~l Cuatodian; 
Pur•u4bt bo 17- 22.5- 404( 6J(?), t ha Oi vi l iO~ of crimi na~ J u sti~e 

b relpof'll lble 'for, .adiO.r.g other thl.nQt: 1. Col:ect1nq D.kt& uu Pa role 
Oecieione: 2. ~ rcpo~t on tha t data: !. r o va!idate the Oolora~o 
aJak A.s a•s•·eent Sc:-.1-e; and. ". To pc9vlda tra.J..nin9 to tbe O.p.Ar t.ent 
of Coc.c.otJona on the proper U ll'llft of 't hl! "'Ohjft<'! Uvt"! Pa.t'O lo CXlta:-ta• 
to bA c • rrJ • d out eeei-anm.tallr. 

In l i ;ht o f CRS 17- 22.5-tOt {6 ) (7) , t ile fol l owi:tg. r cquoct . .io boi ng 
m.lde undnr t })e Qpen Kecorda Act, • Pd CRt~ 2 4- ·t~-)04 . 

1 . Copy of t M ou.c::cnt ' 10bject1vtt l"Aro le Ct"i teE'i a 11
, Whot-. t n t he

txitnri A? 

2. A4y (u~m or forms thAt ~~- orpr oved for U&e by th6 COlor ado 
p·•·ri>l:: lloarc.\ and / or t h e D• 'Oa rtm•n t c f Correet1otH~ for r•v!•v ;.ng 
?a1'01• crt.~ia. 1n .n. l • t l ou to p.~.role app!.lcat!.ons be.inq con.nider~l 

3. Any Aupu~t or dqcuaent~ t~o t ar• r~l~t.O to~ o r cona1st o f currEnt 
~rolo poUct e s , iDclud1.nq "·tuaalc n Stat.~t.e " , e tc . l:or t .he 
Stat e of ~lor~Oo. 

4 . Th• ·ao8t ~cent report eo~e~rnin9 the tra i~~nq portuant to CRS 
11:.22! ~-404 (6}, $ $ well 4 1 tJ'.:• CUL'ClCul-wo. \l&wd tu& t.ILat. train1!19i 

Aceor dlr.; to th• Ope.u Records Ac t, Fu r!lUt\flt t o CRS 2 4 ... 1 2 ... 20J(J H .b) . I 
" • uat notify you t hat an ~n.,..,.r to tM a bove r equested i nfc-l'J:Iat.lo i'J 
11nhou\d'" .t>t forth comiil9 Lrua your 'l)epart..ent vi t bln a ti':IOIIOR4ble 
ni.IIAI.ber o f <layts1 aad ••should' no t ttweettd thirty( JO ) ca.lend• r dayi . 
P\lrt.herllore , l neoB;>lla nce wi th Cf'I.S 14 - 72 203{3) Ca), I roqu .. t nov t n 
writ.J.n9, tiW.t J. { Uw •bove. aM:ntJ o nt'l~ !!l!nrm•"tt~n ar. not i!l the c: u.stoc;.y 
or conttol o! t~~ ~eoorde ~uato41an of t be DOJ Wi th vho~ t~• •ppll~a 
tion 1• JM6e, s uch Ptr •on or pe.r eont • eh.ll" tor:t.bW'iLh le wrt t.a 99 
notify t~l• applicant o f th~ aot l on4 takon, a nd lnf ora tht• applleaa~ 
where thl• lnforaat.ion can •M .. V~ obt&ln.cl. 

Reapecttal l y t Ubaittod; 

71\o ... e " lllaey 
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1!<.\ibit 5 

cd s 

··~ ~w,._ 
D£o::vrwt I)~ ..,_. 

() ... .. J ...... 

~---.......,_ ·-· n.,:w..t, 

0 

Odob<:r 16. lOOS 

'rhoa.u.-. Wilwy #63S29 
Box 6000. Unit 3 I 
Ste.rli:1g, CO SC1S 1 

Dear Mr. Wil&ey; 

The: ono)oa.cd book i,; the Ollly ik:t:l U:at we llC able :u provide you 'loltith frvtn tbe hst 
uf ducumcau tbat you requested. 

Vue to budget cuts. we: have oot !toCO t'l.)lC to do ~.c m:ntionod an.alyris.. 

Thank: )')U k" your inquiry. 

Sincerely 
.----.~_;, / ' .. ~~~ 

Pat.!...<luoch:rs 

PUme 

lt:nl ,.. ""-····110~ ... ~,.~~·~~"'-"'-

I 
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M~. Q p~ l•nPe tt, . c~ i ~~-~ ~
col~redo Board of Paroles 
Pueblo ·;. ColoradO_.. 

RE: lnaeeurate, Incomplete & False Information 
~rovlded to Comm.C orr. 

Dear Chairman VanPelt; 

Exhibit S 

When I ap p~ared before the Board of Paro l es 
1n September 2001. The Board Rec omme nded tha.t I progress to Co mmunfty 
Correct1ons, ISP, and s t abi1ize . 

r~y Case lla nager J on Hall at ACC submltted a DOC Com11un1ty Releas e 
Form 250-DJ A. 

I was deni ed p1a cement, and c o~ld not f ind out why. I wa n ted t he 
r~a~on so l cou l d discuss th i s with the Boa rd at my Se ptember 2002 
hear1ng. 

I wave d th~ Sept ember '002 heartng. and attempt ed to get furt~er 1n f or
mation or clarfficat1on for my de n1al··of placam~nt. 

I r!ceot1y· got a copy ofthe Roferral I nformati on f~om the i A~torn&y 
Generals Of fice that Case M~ ~ ager Ha11 submitted. 

This Referral Form DOC 2so:c3 A submlt t ed by C·ase Manage r Hall was 
1ncomplete. and conta i ned inaccurate and false information that I 
bel i eve played a rol l 1n the de n tal for pl~cement at a Community 
Correction F~ci1it y . and ful l f1lling t he Parol~ Boards R ecomm~ndat1on. 
Accord1ng t o 17-27-10 1 l~g1 s l ative Declaration Community Corre ctions 
~as t o provide the P~ro l e Board with more fl~k1b111ty, and ~ broader 
rang e af correctitHtaT op·tions . Case Manag e r li~ll i nterfe r ed w1th th1 s 
process. · 

As an inmate trying t o pay my debt for wrongs I have commit t ed. and t o 
progre s s t hr ough th s ystem to s how sinc er i ty and con s isti ncey i n re
habilitati ng my self, Corr@ct Records ar e needed. 

~8ny people have sup portP.d M~ t~rougb out the years sir.ce ~y trial 
and ineareeratto~.Fan11ytfr1ends and f ormer co workers are some who 
have wrttten to you, and to the C~mmunityCorrectfon s CEnter in Durango 
off~ ring to~elp w1thmy reintegration 1n many ways. Th1 s report that 
C as ~ Man ~ gP.~ Ha l l subrnftt~d 1$ a con t r adfctton to what peop l e saidt 
andwhat 1 s ~1d ~lso, and tre~tes a ton f 1fct wfth all expressing t he i r 
de s ires to hel p me achiev~ success fn t he tot~ T re 1ntegrat1on proc~ss. 

M&ny people f~ the free world hav q suggested that I write to you to 
report th1 s un-cal l ed for b~ha~1or l a t~ 1n my sentence, and eligfble 
f or Community . ISP and Pa r ole. This l am doi ng s o I wi l l not have a 
confl i ct with the Soard of Paro l es. 
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l ~P. bel1o~e. th~~ an order fr~ll YQU tO. .. Inyest lgato WQUld .. h•lP. ... .... 
c) oar the al r, · and th& 8o'"d .. of .. Parolts wout d SQ~ .. ~ow Case Manager 
Hall 1nterf•r~d wi th the proctst, and mayha ve harMed Me In his 

. doing so. 

Hopt fu lly f hate clatified the need . f or this letter, and • Y wr t t1ng 
to you will not be used against • • for reporting Mr. Halls derellctfoo 
of duty. I do havo the For• he sub•ftted for pr .. f. 

I than k you fo r your t1~e tn th t ~ serious matter that e ffects oth~rs 
besides mysol f. 

Sincerely, 

Tom Wi llsey f 63529 
F~CC So• 200 Unit 0 
CanonC ity, CO 81215 
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C.R.S.A. § 17-21.54414 

WEST'S COLORADO RF.VISRTJ STA T\JTES AN!'IOTAT.IiV 
TITLE 17. CORRECTIONS 
CORRECTIONAL FACILJT((;S ANI) PIUXiRAMS 
FAC!LIT1ES 
ARTICI.'F. 22.5. IN~! AT!! AND PAROL!:: TIME CO~WFTA TION 
I' ART 4. PAROLE ELIGIBILITY AND DISCJii\RGE FROM C:lJSTODY 

ll<hibitll7 

Curren<lltrougb !he eod of !he 2005 Fint Rcgul>cr Ses..i<>n of me 65<b <koaal Assanbly 

§ I 7-22.5-404. Parole guid.li-

Ct) A.\ ro MY pcr!ion sccrcnoc:d for a cl~;: 2. da.-ss 3, class 4, cl! ss .5, oc clus 6 
felony who is eHgthle for pn tc pur'$u.an1 to > section 17·22.5403, the boMd may 
~tn);iUt:r all ap(J!k-...Liuu:l (ul p~ul\:, tL:t ""UI.l l:'~ ttl\ pet·,o;on~ to bc.supcrvi:scd t~a<lcr Any 

interstate compact. and may parole tmy pt.non who is sentenced or romrnincd t<J e 
oorrettional facility when the board dcten:nincs, by using tlle gu,delinC3 4.:3tl.tblished by 
this section, dun there is t1 strong and fOO.'O(muhle probability that the per.«m will n<ll 
thereafter violate the taw ~l'Mlthnt t1iM rch:a.~ li'om institutional cu:<iltxly is cornptl.tiblc 
with the weliUre t) f S(l(:it:ly . 11'e hoard s l&all fir~t wn$ider the. risk ofvh.>lcnco to Chc· 
pubtie in every releru::e d6:ision it mkUl. 

(2)la) In ~m~icl("ri'fiQ offtlldtn fM parole~ the bounJ ~ oon.,ider. but n<:<:d oot 
be lim)tod to. the li)lJ()~A-'ins fucron;: 

(T) The testimony of the ' 'ict.im of th~; t.-rirne or a relath•c of the vicljm, ;r tlle 
>i<tirn has die<!, pursuuo<<o > :«x:~ioo I 7-2-214: 

(II) 'fhe oifenda's conduc.1 wbicb would indJaxc whc:!he: he 1u< <Ubmntially 
-..1 all of the roks mel rqrJlalioos o flhe institurioo or f""lilY in "<hich he hAs bcea 
conliood .00 lu>< firithfullj pcrt'onll<d t:he cluli"' aW.~ to him; 

(ITT) The t)ftendtts dcmonm tion or good f.t.ith efforts to muke ~litmion 10 rho 
... i<.:tlm cf bis conduct for the :tecu& dnn1age~ th.tt were sustainc:d. pUJ'SuaJ\t to > soc:tion 
I 7-2-201(S)(c); 

(IV) The offendc,..s rlc:mon!dnuion of good faith effOrts to pay reucnab1c co~ts of 
purole supervision pur!luMt t<J > ~cl.lti~'Jn IJ .. 2 ·20l (S)(h); 
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{V) The oJiend.,.s domonslt$tion of good faiO• eff<>n< to devote time 10 a specific 
emrloym .. •t (>1" (l()Cl.'Palion; 

(VI) The offender's good faith efforts to enroll in a schoC'I), wllcgc, uniV\.."t"Sity. or 
Ct)ur5>e of vo~ationo.l or techftical training dt:s.igned to fit the srudent for gainful 
emplnyrnent~ 

(VII) Whether the ofl'ende< ha.' diligently attemptod but hos bCI."Jl un•blc w obtain 
emplo}n,ent that provides the offender suffidcnt inoomc:, wht::ther the off'ender h.as an 
employment disability, or whcthcr the offcnd<....,.ts age prevents him or her from obtaining 
employment; 

(VIII) The offo.1der'< demonstration of good faith cffortsro rtirulin within 
pre;cribed ~eographical boundarie.~ and tlotify the coun or the pArole officer of any 
change in the offender~ addre<;~ or employment~ 

(LX) The offender's demonstration of good faith cffi1rt.!i tu report as di.tected to lhe 
parole officer; 

(X) The offend("'''ti demo•lstt.Ui,ll\ of h"''od faith c.fforts tv pt~rtieip~c in sotnc rypc 
(1f ouurmunity ~rvice \vork; 

(XI) The offcnd('l'( h3.s not bar~tr.scd th1.: vict-im ~thet' veti>aUy or in v.'J'iting: 

(XII) The ofl(oo<ler's demonstration of good faith efforts to pnwidc ::iupp<·,rt. 
including 1111}' colll'l-<>rde<ed c.~ild support, for any ntinor cbildron; 

(XLII) The offender's partjcip3tion in the lih::rucy {;On'ections pr:ogr.uns. 

(b) ~~thing in this subst:ctiun (2) Mu\11 preclude the l:to.:trd fTom considering 
fuctt)rS o ther than those st<lh!d ill paragroph (~)of this suh:-;c:ction (2) when oous.idering 
atJidicants tOr parole. 

(3)(o) The board •baD consider tbo fOllowing exll'oordinary aggr.vating 
drcunutances "''hen d~terruioi.og the cu-odili.ons for parole aod lengtb of parole 
supcrvisiOfl when ~u.~.:h I:I&,'THvSJting circlnlBtances show that ~n otl'cndtr has a lrish risk 
of recidivism or~ high risk uf vi•>Jencc: 

(I) The crime involved !>erious bo..1Hy injury! L~ror ,:;.erious bodiJy injury: or 
oth<,T act:: disclosing a. hlp.h degree of cmclty, \icioum.ess. M callousness. 

(11) 'l'he offender was annod wHh vr used a. deadly weapon :tt.lhe time oi.the 
conunissiofl of the <\fft.-nsc-. 

(Ill} The offense i!tvohcd multiph.~ victim!;. 

2 
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(IV} The viclim Yo OS pru·ti,-ulnrly vulnerable due to adv3llccd age, disability, ill 
hcallh, or <xlr'omc yoolh. 

0/) The offcndc(.<J (.)lmduct wa.'i tlirt:.eted at an active officer of the C()UTII)T" at 11n 

a~tivc or fonnes judicial ollictr. pro~ecuting auorncy, defense attomey.pcuet: ullietr. 
oorrcctional cmpluyc'-" or fircfii}\l.er (lurhlg or hecausc of the exercise of his or her 
official duties. 

(VI) Th~ cffMder induced others to par~icipa.te in the commission of the offi,Tisc 
ur o~cupied a pos1tion ofkad<'J'sllip or tit>mimmce of other par..icip3nts in ittt commi~i~m. 

(Vll) Theoffr:nder &OO)[ lll:lv&ntage or a position of trus1 or confidence 10 commit 
th<: offmsc. 

('.111) The offender comnuned lhe offi:nsc pur.;ullollO an agreement O..t be cithtt' 
pay OT be paid lOr its coouniss.ion. 

{IX) The circumstances :li.lm:u . .ndins the offense indicate ih 1¢ the t:rirno w tU 

~~-ed out fuUowi.ng :sub.;,lanli l\1 pl4rlnin~ and dc:hbcnttion. 

(X) The vbj«l (If the <:rtme was to acc.1uirc or l.O obtain control of a controlh:d 
sub:;ta:nce or other item or material. the possc.oJsion of which is illegal. 

(XI} Tile offender has al}>U~tt:i.l in 41 puU.em of violent rond\14.1 which indicates a 
seriou.<t danger to society. 

(XII) Tho offend« wn< on p:>mle or on probali<m r,, another felony when he 
oornmittod th" olr..,se. 

(Xlll) '1 he offender wu chatgt..-d wiUt N wa~ on hund :or a previou' felony whc::f'l 
he committed the offen~ e.:nd tOr wbkt. proo.iouJ felony he was subsequ.efltl)' c:tmvictc4. 

(XIV) The offender was uola eonfmement in prison or in *"JJ a wrecuona! 
inslitolion within this mac as a ~ricted rmn, or was an~ from :my CO!TCCI'iurull 
insait:Jtioo within this state or tll'lOiher SliLe \lr-ben he committed the offense. 

(XV) 'lb.c offondc:r hfl.-t nu.mc.·ro~ n: inaeasingly scrio~ ~oov!ctions 1\S !11"'1 odull 
or adjudications of d\llinquency a.\ a juvenile. 

(b) ~othing in llris IU~ec:ion (3) <haU prcclo<le the bo:>rd from wn~idering 
aggravating <.:iTCun\SitlllC~ Othef thnn tJHHC sluled in paragraph (a) vnhi~ li.Ubr.tetlon (3) 
when ounsiderins opp"cl\nts fo•· p8rulc. 

(4)(a) l 'be board :llhaU c:on-l<lcr the t'oUrnving extraordinary mitigatin; 
cireuJustanecs when d~term.iaing t.bt: oonditloos for parole and lt:o#th of pll'ole 
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supervision which show thlll .an onender ha~ a lo·w risk ofrccidhism or a low risk of 
vil''~lence: 

(I) The offender was a passive participant or playt:d a mint.>T ro1e in the 
el)nunission of the offense. 

(II) The victim was an initi&ur, wHiiDg participant. aggresoor, or provoker of the 
incident. 

( t11) Suhslntnial grotmds exist rending. to a~cuse or jus-tif): the Qf(i:ndd's ~·onduct, 
thnuyh tailing lu e.itllh1isll u def\:n:>~. 

(IV) The offender oonunitu.~ the crime under dure.~.., , coercion, threat, oc 
compulsion, insuffidcnt to con.stirut..: a ·~omplc::lc defe.,se hut which significantly aft'cx..1cd 
hii oonducr. 

{V) The ntli.-ndt'T has no hifrtt)r)· of prior delinquency or t:rimim;,l activity Of hilS 
led a law-abiding lili:: f(·•r a substantiu1 period o,)ffime prior to the cummis:;iun of the 
nff ef\i'o4). 

(VI) The offCndt.'f vulunhuily acknowledge~ wrongdoing or v··videnoes reo,on:;e or 
pc::nitcnoc tOr his <:rimiDul CQnducr. 

(Vfi) TI!e offendet' is responsible for tbc maink'nance or financial support of 
other..; and, to avoid undue hatdshjp to his d(;"PCJldent.'i, a shartet period of incarceration is 
warranted. 

(VIII) R~habililolion ofthc offe,;d..- .vou~d be cnilancctl by impo<ing a slwrter 
period ofincarc<..TMivn. 

{JX) Before the pt~role bcn.ring, the oUCnder compensated, ur mude a good faith 
dlOrt to oompc.nsate. the 'ViCtin'i (If the criminal oonduc( for any damage or injury 
sustained. 

(b) 1\vthing in this subsection (4) sh•ll preclude the board ftum OO<~idering 
mitigating c.ircumstances other than those statc:x.l i n paragraph (a) of this subsection (4) 
when cunsjde:ring applicants fur par~Jc. 

{4.5X3.) The parole boord) in ttddition ro any other conc1itions, may require. as a 
wmJitit)O of parole, 3ny dcf\.."nn.hmt wh<•lr.less than cig~·u~en years of age at th~ time of 
p.strole and who W!I.S com·h .. 1td or ar, (,ffcnse to attcmd school or an Wucatic.mt~l pTOgram 
or to work to,.,.mi lhc: attait~l'l'H:':nt of a high scho<.llt\ip~oma or a OED, ~s lhat lenn is 
defined in > ,;cction 22-33-102(4.5), C.JtS.; •xcept dat the parole bonrd shall not 
require a.ny ~uch ju•,.enile til attend a schoui frmn which he or she hu.>~ been expelled 
without tl~ jl(ior appmval i:lftbnt schoc,l's \ocaJ beard ofOOucation. 

4 
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(b) foJlowmg specit\cacior. of the tcr.ns Rll.C.I txmdilior~ uf puH)Ie for a d~fcndant 
wOOls ltJ$$ dun eigh:ccn )'Ql" of ast: at the time of Kntcr.cing.. whcte th(' conditi•ln)l of 
;>arolc include :he requirement that the dcf .. ·m.hml :•ltt:nd ~:lool, the pa!·oh: board shal~ 
no~fy lht s;;hool di~tri(l in \l.'b.iC~ the ckft11dtnt will be enrolled ohuch n!qUirenu:nt. 

(5) Deleted by Laws 2000, (.'):. 202, $ 42. eff. May 24, :l(I(IQ. 

(6)(•) IIi! tho iuttnl of lb• ~uoral an•mbly tbat the objrcl1\•• pan1le rrittrla 
denloped pursuant to thl• f\l'bwction (6) ~ uot be toostrwd to override or 
J.upen.ed~ the patole g•ldellau tU.abl'thtd. plln•aat to suMeeticlal {2), (3), atld (4) 
of Ollis Rc'doa. ·n.r oblrt,Hn f.•a~~rulc t.rilui• de\·eloped pMn-ua_ut to dtb Albt«doo 
(6} are :ntc:ldod to be t:.JCJ b)' lbc S!att bc.Mrr; of JWmh: •~ i:.Jd.Jbooal c.xtsi6erJtiO:U in 
detennmmg ""'::<b<t 10 g~an1 Ot deny puol< 10 illlY puti<:ulllroffurvlu- v.t.J >< et;:;iblo lOr 
su:rok. 

(b) lr. oddition lo !he s-.Udel;nes roo1:liucd in •\lb$ec"io:u (2). (3), ond 14) oflh;• 
$."1:000,"" divioioa or criminal juJii« '" :h< deport.,.•• ~r publit Olftty lUI 
th.'vdup OOJtcUve parvl~ crtttrJ:a "'tlh.:h ah~:t -.1."' t~ as.ed t-y •he .,t;dt'l hc•,.,nJ \)f pcwnlc 

ifl e\o'Luating irrm~~t~ro li'r pl:n.:,· c. 1\~ ~ m tNs subs:c::tion (6), '' objecth·t parolf' 
cr\tuia" dlta.us the c:rihma •,..•Jti~l• su.tUtluiJ~· h.avt heca show• to be guud 
p~il:'ton of ri¥\c tn s.och.-.)' "r rei(·II.So on pu-o)t. 

(c) l.leleled by Law• 2000, c;:,. 202. ~ 42 • .,n: M•v 24, 2\iliO. 

(d) The division of crintinfll julC'Ii::u :!luill :.il)lle;.,..i: data on parole dedslo.s &nd 
report t.heTc:s.l)ts of such data ~ollc:tio:t qu01.r.cr!~ to tht~ :.1L:JJe hnard of pa:olc and the 
divhlon .:>f !iddt p~uole. l1u: t.hth: l"'-'J:''t ()(parole 1JL&Il provi.je copiu M :he parole 
guidel.iot.s (cm~s and p.~~role acdvn fomu; to 1hr. divi:o;:nu ft,.· r:.udt p·.lf'90$C. 

(t ) Tbt divbioD of Mmlaelju~d~ shv.ll "1llklatt~ tb~ Colorado Att.:n!al Bbls. 
A!l'Of'U~t St-ele (CA.Ic.AS) \o\ohcllh~VI'r fiH p«:dJCth't' ltt•ncy, u detft"lllll•td b )' 
d2ta ~oa, falls bc>Jt.w an M«..,l•b•• l.n et of pr<dkli.\'f' a«Vr~· of th~ tc"ak • • 
drt£nnUttd by th.c state ooard of parok • nd l h:t dhtisiotl of adtdt pstole. S• cb 
va:Udati011 , .... n he etrritd out •t lf'a't cnt")' rn·e yurc. 

(f) Tille divisio• of cri.rwUntl juJd« si11U. In raopuat!on 1'¥ilb. the dq)anmeat 
of torrectlo•s aDd lhot st11tt hi'Nird ~.~ r Jlliltolot, ~ tnining oo the uu• oft.he 
ohjh.'tive J!1I2b erittrU to ptrsua.n\'1 oflhe dfpl•l1a\\!•t of (OrrKtions. Such 
tralailla, shan be tarried 0 111 on • svndannual basis. 

(g) The division ,,fcr;JI\in.at j'Mt\ct, 1he dt'PnTinu;at CJf Cl)ttections. and the state 
iJCiltd o{parvlt thaU <'A.10,•crt:.l..: 1.\ <1~~ \'~lvp [,; ,till c:ontair~ing. ~lccth•c p.arnlo ct:ttns 
wl1i..:h !!!JU be pt.~Nishtd dS ~~ :om,£. i}. t.l\! t.lep•_rlu1ent of c:or~t1otn. 
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(7)(o) The dcp:lrtmcnt of com:chons. the st•tc b<Jard of parole. d>e division of 
adult parole, and the division of criminal justice shalt eooperate ln implemenlin:g aU 
aspe«s -.>f thjs section. 

(b) l>cl<1od by lows 2000, Ch. 202, s 42. etl'. M•y 24, 2000. 

(8) 11\is $0::tion sh~1l orply 10 ony per!'ln to wnom > se.-tion 17-22.5-303.5. u it 
Qiisted prior to May 18. 199! , would apply pursuant to tlte opcr.ttion of> l!C(X.1jon 17~ 

22.5406, because the provisions of such &ectiom: are substantially similar. 

CREDIT(S} 

Added by uws 1990. H B.Q0-1 327, f 19. <fi.lun< 7, 19911. Amended by unn 1991. 
$.1:1.91·58,§ 1,elf May 1 ~, 1901; l.a"" 1993.S.B.~242,~ 16. <ff.h!ly 1.1993: '-"'•s 
199?, R.B.97-1220, § 9. oiT. Aul!- 6, 1997; La"" 199~, <.:b. .226, § 1&, c:ff. Aug. 5, 1998; 
La"" 1999, Ch. 24, § 5, cff. l ui)' I, 19\19; lows 2000. Ch. 102, § 42, dl: May 24, 2000. 

HISTORICAL ~OTES 

IJISTORICAL AND STATwTOR Y 1\'<.Yrtl~ 

2005 Eloctronic Pockc1 Pm Updule 

Tiris section is repl'inred to conform 10 the ~hltc tiliLlO;t 

Lawsl?98. Ch. 226. § 18. in ' " bJ>at . (lXa}(l), substituted "17-2-214" (or "17-2-
214(l)(a)". 

r ....... 1999, a.. 24. ~ s. uua1cd sd>sa:. (4.5). 

Laws 1999,Ch.l4. § 1. rmvi<k-.: 

"llffMivc d31c--applic:ahility. This t.ct slwlllo'<c eflect July I, 1999, ond sboll 
app!y w offeru:e::; con\mined on or after l~ld :jaw." 

r.aws 2000, Ch. 202. ~ 41. in I'"'· (6)1\>), deleted •such criteria shall ~e sullject"' 
the approval of the Colorudo ~.tm_mi!k'lh:m ou parole guidelines established purm~ant to 
subsection (7) of this scx.1inn.": and '" purs. (6)(d} :md (6)(c:). substituted •stnte board of 
parole and the di\•ision of w.lult JlllnJh:" lin· "Cc,lvrado comrnjs;jon un parole Quidl!lincs .. 
in the ftr$t sentence of each. · 

6 



32

. . . 

l.ow• 2f.OO, C:k. 202 § 42 olliO deleted st~b=. (5) Slld pitt. (6X<l, and rewrot~ 
S'clb5ec. ('7), wkith prO'.idcd. rcSJ><cti\'clY, 

"'(S) TI1e divisiun ut" adult ~~vic~ shall develop a fonn ine<.lrp<lratin~ the 
guidelines set 1brlh in tmhs.ecti011~ (2), (3), and (4) of this section, which fonn sha.ll he 
used by !he mernbm of the ho~u·d wlle11 001aidcring each applicalion for porole. Sw:h 
tOm! slulU be ocoumpnnicd by the pm"Oiee's "'"''" record. Sucb term slulll be made 
a\'ailable 10 ~:~nymtmber ofLhe p\lblic who requests h .'' 

"{6) (e} Thi! ColorJdo Ql')ftunis!l.i.ou ou paJ'Ql~ g:uidcllno. shall ulso de\o-clop 
ad\-isory guidelines to be u$00 by the S1l\tc board ofpar\1-le in making parole dodsions 
based upon orber !itcrors defined ill 1hi:s >O<tivn. • 

"(1)(o) Thc:n:i:t h<Td>~ dlllhlished ;., lhe dqmtmcm<>fpub~ safecy lhe 
C.olorndn commi•,riun on panlle Slriclelines. The rommission sbuD consist of lhe anomey 
b'Cflcr.d wbu shaD ~w as cha~ tho executive: d!:n:rur. of th-e departmtru of pub.Jic 

safety, the e::tecuti\'C director o f lhc ck.-purtmcnt o f (;om:ction.~ the chairperson o( the Stlk:' 
board of parole, the c~o:'l or u w'muuniLy oorrectio:~s board, a parole ofJicer, a: law 
~ufoH;c:t!J•t:uL uffi t.:"-'1• l:UuJ a ~ll ~ttlc: ~.>ilit.cu.. Tl'lc 1att.el· four- n1c.mb<.n Wll b.: Cipp()in1N by 

the govem1r and cor.finnc.;l by th<.: sc;na,t. The director of~c divi~sion of criminlll Ju.uice 
of the department of (rub lie s11.fcty sh11ll t«-:rvc a~ an ex officio mcmlxr oflhe romml~!tlon. 

·'(b) l 'be tommh,don Clihihlbhtd punu.:tot to tbis ~uhsoctiuo (7) thllll have 
tbe JXJWt'r to apJJr<we ul,lgstfvc pQroJe critul~ a• defined In subsection (6) of tbJv 
stt.lioo, ""''htch art developed by the c.Ul·isiun of criminal jurdce." 

1998 Msin V<>1ume 

The 1991 m•etidtnC"Jlt rewrote ~UbM:c. (6), which ptior thereto reouJ: 

•to additw>n 10 ti>e KUid;:IU.C. Co.Jut•ipod in sul>scctioos (2), (:l). ond (4) ofthi• 
section, the di,'JSion ofcriminaljwlioo in <he doputmcntofpublicsafetyshall dc:vclop 

oh.f«tt're puote critaio .. bic:h .n.a ,,:,., bo used by !he state buatd of parole in 
f'...tmting iruna1<s for pllr.llo. Su,l. uileri• •h• IJ be subj::<~ 10 the approval of !he 
Color:uin commission oo p3r0le au..ddtllQ ¢:"lab limed J'HJtSU3!lt to subsection (1) of th is 

section and the ~~\assembly b)· bill in J.he ne.xt regular session nfthc o~m:ral 
us~nh1)· foltt)Wing appro't·a! by the cott~n,iMion on parole gujdclin~. Aa ust:d iD. dUs 
subsectior. (6), 'ohj«tivc paruh,, criteria.' nt<-ans the <.Theria which staE~tica!ly h11.vc been 
sboWrJ to b~ good predictors l'fri::st.. t~ ~<tc;e1y of release or.~. parole.'"; 

und odded subsec. (8). 
The 19'93 ll.mendmU'!'t, in auhpar. {2)~~){Vll) , changed a reference fTnm 

"handicap .. to "disabHily". 

? 
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Th< 1997 p.mendmen~ In !:Uhpar. (2)(o)(1), substituted "17-2-214(2)(a)• for "17· 
22.5 -106"; .,din <ubpar. (l)(a)(VJ, cubstiM<d "tireligh<.,." fur "fireman", and imcrtcd 
••or her". 

REFERI'.NCF.S 

CROSS REFiiJH~NCt~S 

Ad;ninistraLive j)tOCedure act, ilPPil.:ab~lity of pmvi:-.iuns. see~ § 17·1 ~111 . 

15 Colorado Pr.!cticc S.rics § 2().14, F.nban«d PemityOffi:ndor-Hol>iiUlll 
Crimi:~al Suuutc.. 

IS C'..ol&rado Practice Serias § 10.2•t, l?IU':Icmlet\ce Co!lfinemcot Crodit. 

ANNOTATIONS 

XOTCS 01' OECISJONS 

Activltie~ prior tn offense > 1 
JudiciaJ review > 2 

SLatute rcqWing prrvle hoard 10 mnsickr inmate's activities prior to comrnib;on 
ofhis or hu offense whc:n tlnenninulg conditions fur parole did no;: rcquin: bud \() 
ooflsider imt1at~ at."tivitid. prior to his iru::arccnrtinn wbeo detenniniog hl'\ digjbllhy fot 

f.WOlc~ in light o f mher ptl'Wislons lndie.ting lcgi~lu.ture intended J)l!tnlc bu.ud w coe\Sidcr 
applicant's behav1or atter lnarc\.'l'"tion in dete•·n\iniog p..vol~ eligihi\icyby requiring 
board to consider applican(< dcrnonsttlllion of good faith cfl0r1S 10 beromo employed, to 
go to schO(ll, or ro panicipate in community ~et'lice wmk. > FnHr '"'· Colorado Bd. of 
Parol~, App.l996, 93 1 1'.2d S60. Pard<>n A"d Parole K 58 

:> 2. Judicial review 

& 
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Trial coun bad juri!Jdictiunlo wmillet mtriv; of inmate's pro sc complaint 
challenging parole ooaru·, dcnittl ufpa.rvle b)' tteoting oomplaint as rcqu~t for 
mandilmUS relief, even though inro~t4: bttd nQl e.Apressly SQught mandamu:.-~ relit:!'. in light 
of g.mvame.n of complaint lt~.·•cning thHt parnle hoard had failed to consider any c:vmts or 
circumstances pci(lr to inmll1tC111 incurt~lltiun in direct violation of st:dutnry guidelin~ rl)r 
parole. > Jo'rll$tr v. Cnlnn&do Bd. uf PHroJt. App.l996~ 93 J ·P ,2d 560. Atlt)rncy And 

Cli""' 1< 62 
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