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UNITED STATES DISTRICT COURT 
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BRIAN KEITH MOORE, 

Plaintiff 

) 
) 
) 
) CIV. ACTION # 3~06-CV-22 

CAPITAL CASE 
) 

V. ) 

JOHN D. REES, 
Commissioner, 
Kentucky Department of Corrections,) 
Frankfort, Kentucky 1 

1 
THOMAS SIMPSON, ) 

Warden, Kentucky State 
Penitentiary, Eddyville Kentucky, ) 

1 
SCOTT HAAS 

Medical Director for the 
Kentucky Department of Corrections ) 

ERNIE FLETCHER, 1 
Governor of the Commonwealth ) 
of Kentucky 

and, ) 
) 

UNKNOWN EXECUTIONERS, 

Defendants. 

MOTION TO INTERVENE AS PLAINTIFF-INTERVENOR 
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Pursuant to Fed. R. Civ. P. 24(a) (2) and 24(b) (2), the proposed Intervenor 

Jeffrey Leonard’ hereby moves this Court for leave to intervene as a plaintiff in this 

action as of right. In the alternative, movant seeks permissive intervention. As a death 

sentenced inmate in the same procedural posture as Brian Keith Moore, Leonard has a 

significant interest in the subject matter of this case and the existing parties may not 

adequately represent that interest. Further, the parties to these proceedings will not be 

prejudiced by this information. The grounds for this Motion are set forth in the 

Memorandum below. 

MEMORANDUM IN SUPPORT 

Plaintiff Brian Keith Moore, a Kentucky death sentenced inmate, filed this action 

under 42 U.S.C. $1983 for violations and threatened violations of his right to be free from 

cruel and unusual punishment under the Eighth and Fourteenth Amendments to the 

United States Constitution. Proposed intervenor Leonard is also a Kentucky death row 

inmate awaiting execution of his death sentence. The Federal District Court for the 

Western District of Kentucky granted Leonard’s petition for a writ of habeas corpus. 

However, on June 13th the United States Court of Appeals for the Sixth Circuit reversed 

the District Court, reinstating Leonard’s death sentence. Thus, Leonard is now in the 

same procedural posture as Moore - - having been denied habeas relief by the Sixth 

Circuit. 

Leonard is a true party in interest because he is similarly situated and asserts the 

same cause of action as the Plaintiff, with the exception of compromised veins. Leonard’s 

proposed complaint makes the same arguments as Moore. See Intervenor’s Proposed 

’ James Slaughter’s real name is Jeffrey Leonard. He never officially changed his name, so for the purposes 
of this litigation, he will be referred to as Jeffrey Leonard. 
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Complaint (Exhibit 3). Specifically, he argues that the Commonwealth’s current lethal 

injection procedures including the chemicals the defendants plan to inject and the plans 

for injecting the chemicals are unconstitutional under both the Eighth and Fourteenth 

Amendments. Like Moore, he also challenges the defendant’s lack of adequate life- 

preserving equipment and personnel if a stay of execution is granted after the first or 

second chemical is injected, as well as the constitutionality of electrocution.2 He should 

be allowed to intervene under Federal Rule of Civil Procedure 24(a), which allows for 

intervention of right because his rights would be not justly adjudicated if he were not 

allowed to join. If he is not allowed to intervene under Rule 24(a), he should be allowed 

to intervene under Rule 24(b), which allows for permissive intervention if he shares a 

question of law or fact with the original lawsuit and intervening will not substantially 

impair the rights of the original parties to the pending action. 

A. Leonard Satisfies the Requirements for Intervention as of Right Set 
Forth in Fed. R. Civ. P. 24(a) (2). 

Rule 24 (a) of the Federal Rules of Civil Procedure provides in relevant part as 

follows: 

Upon timely application anyone shall be permitted to intervene in an 
action ... when the applicant claims an interest relating to the property or 
transaction which is the subject of the action and the applicant is so situated that 
the disposition of the action may as a practical matter impair or impede the 
applicant‘s ability to protect that interest, unless the applicant’s interest is 
adequately represented by existing parties. 

* In both Ohio and Arkansas, parties in the position similar to Leonard have been allowed to join parties 
already involved in litigation similar to Moore. See Order Granting Motion to Intervene, Nooner v. Naris, 
No. 5:06cv001OOsww-jff (E.D.Ark. May 26, 2006) (attached as exhibit 1); Order Granting Jefiey Hill’s 
Emergency Motion to Intervene, Cooey v. TaJ, ef al. No. No. 2:04cv1156 (E.D.Ohio, Jan. 9, 2006) 
(attached as exhibit 2). 
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Fed.R.Civ.P. 24(a) (2).3 The Sixth Circuit has interpreted Rule 24(a) (2) to lay out a four- 

pronged test to determine whether an individual can intervene as a matter of right. (1) 

Whether the applicant's application is timely; (2) whether the applicant claims an interest 

that relates to the property or transaction that is the subject of the action; (3) whether the 

applicant is so situated that disposition of the lawsuit may as a practical matter impair or 

impede his ability to protect that interest; and (4) whether the applicant's interest 

adequately represented by existing parties4 Any close cases should be viewed in favor of 

the proposed intervenor's interest in the subject matter of the underlying a ~ t i o n . ~  

Leonard easily satisfies all four requirements. 

1. Leonard's application is timely. 

Until June 13, 2006, Leonard's death sentence had been reversed. On June 13, 

2006, the Court of Appeals for the Sixth Circuit reversed the District Court's grant of 

habeas relief. Only three days have passed from the time of the reversal of his habeas 

petition until the filing of this motion to intervene. Leonard moved to intervene as soon as 

it was feasible for him to do so. He is moving to intervene in a very timely manner. 

The defendants in this case have not filed any documents, save a request for a 

briefing schedule. Discovery has not yet begun, nor has the discovery conference 

occurred, allowing Leonard to intervene would not lead to a duplication of efforts in 

terms of the litigation process. Granting Leonard's application to intervene would not 

See Cuyahoga Valley Ry. Co. v. Tracy, 6 F.3d 389 (6" Cir. 1993) (noting that applicants for intervention 
must show they have applied to intervene in a timely way, that they have a significant legal interest in the 
pending litigation, that the decision in the original lawsuit would impact their opportunity to protect their 
legal interest, and that the parties already involved in the suit cannot adequately protect the proposed 
intervenor's interest.); Jansen v. City ofCincinnati, 904 F.2d 336 (6" Cir. 1990) (noting that intervention of 
right is proper when intervenors intervene in a timely way, that they have a significant legal interest in the 
pending litigation, that decision of the original action may impair their ability to protect their legal interest, 
and that the parties already in the litigation cannot adequately protect the proposed intervenors' interest). 

3 

Purnellv. Akron, 925 F.2d 941 (6" Cir. 1991) 
Grutter v. Bollinger, 188 F.3d 394 (6" Cir. 1999). 5 
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lead to any harm to the defendants.6 Because there is no harm, the application must be 

timely. 

2. Leonard has a significant legal interest in this case that relates to 
the transaction that is the subject of the action. 

The Sixth Circuit has held that Rule 24(a) (2) does not require a specific’legal or 

equitable interest.’ Rather, an intervenor must have a legal interest that is sufficiently 

related to the legal interest of the parties already in the lawsuit in order to intervene. In 

making this determination, the intervenor’s “’interest’ is to be construed liberally.”8 

Leonard satisfies this Circuit’s test. 

The transaction or occurrence in this case is the carrying out of an execution by 

lethal injection and the means by which Defendants plan to do so. It is the interest in 

ensuring that this is done without an unnecessary risk of pain and suffering that is before 

this Court in Moore’s case and that is the interest Leonard seeks to protect. Both Moore 

and Leonard will be executed by Defendants in the same manner. Thus, Leonard seeks to 

protect the same rights that Moore is trying to protect in the same action, so this prong of 

the test for determining whether to permit intervention is satisfied.’ 

See Order Granting Motion to Intervene, Nooner v. Noris, No. 5:06cv00100sww-jff (E.D.Ark. May 26, 
2006) (attached as exhibit 1); Order Granting Jeffrey Hill’s Emergency Motion to Intervene, Cooey v. T u ~ ,  
et al. No. No. 2:04cvl156 (E.D.Ohio, Jan. 9,2006) (attached as exhibit 2). 
’ Purnell, 925 F.2d at 948. 

Bradley v. Milliken, 828 F.2d 1186, 1192 (6’ Cir. 1987). 
See Order Granting Motion to Intervene, Nooner v. Noris, No. 5:06cv001 OOsww-jff (E.D.Ark. May 26, 

2006) (attached as exhibit 1); Order Granting Jefiey Hill’s Emergency Motion to Intervene, Cooey v. Taji, 
et al. No. No. 2:04cvl156 (E.D.Ohio, Jan. 9,2006) (attached as exhibit 2). 

9 
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3. Leonard’s ability to protect his interests will be impaired if he is 
not permitted to intervene. 

A party seeking to intervene does not need “substantial impairment” of their 

interests or that “impairment will inevitably ensue from an unfavorable disposition.”” 

Rather, an intervenor is only required to make the low threshold showing that the 

disposition “may impede [their] ability to protect [their] interest.”” That is easily done 

here. 

Because the issues that both parties are asserting are practically identical, if 

Leonard is not permitted to intervene, he may be collaterally estopped from asserting this 

claim at a later time under the doctrine of claim preclusion. Collateral estoppel may be 

asserted when a party had the opportunity to intervene in a case with similar or identical 

issues but chose not to. If Moore’s case on the merits is decided without allowing 

Leonard to intervene, it is possible that the Court would not allow Leonard to litigate the 

same issues, thus precluding his ability to obtain relief. 

4. Leonard’s interests are not adequately represented by Moore. 

During the pendency of Moore’s lawsuit or even if Moore prevails, Moore’s suit 

will not prevent the defendants from asking for an execution date on Leonard and 

carrying out his execution. Moore’s case is a perfect example of this. Despite lethal 

injection litigation on behalf of Ralph Baze and Thomas Bowling that stopped their 

executions until the litigation is completed, the defendants asked for an execution warrant 

on Moore. No matter what the status is of Moore’s litigation, the defendants will likely 

do the same thing with Leonard unless he is allowed to join this litigation. 

l o  Purnell, 925 F.2d at 948. 
” Id at 947. (emphasis in opinion). 
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In light of the Supreme Court of the United States’ decision in Hill v. 

McDonaugh’’, preventing Leonard from intervening could result in a situation where 

Leonard is executed not because of the merits of his lethal injection case because of the 

timeliness of his lawsuit. For these reasons, Moore cannot adequately request Leonard’s 

interests. 

B. Leonard Satisfies the Requirements for Permissive Intervention Set 
Forth in Fed. R. Civ. P. 24(b) (2). 

If Leonard is not allowed to intervene as a matter of right, he should be permitted 

to intervene pursuant to Rule 24(b)(2) because he is asserting an identical Eighth and 

Fourteenth Amendment claim asserted by Moore in this action. Rule 24@)(2) allows a 

party to permissively intervene when the party makes a timely application to intervene in 

an action that shares a common question of law or fact with the party seeking to 

intervene. l 3  Leonard’s motion to intervene is timely and raises a “question of law or fact 

in common” with Moore’s claim. In addition, the defendants will suffer no harm from 

Leonard intervening in this suit. 

Leonard’s appeal was decided on Tuesday, June 13, 2006, placing him the same 

procedural position as Moore. Leonard could not have intervened earlier because until 

June 13, he had been granted relief from the District Court. Thus, until the Sixth Circuit 

reversed the grant of relief, Leonard was not under a sentence of death. On June 13, his 

appeal in the Court of Appeals for the Sixth Circuit was decided against him, reinstating 

his death sentence. Because only three days have passed since the Sixth Circuit reinstated 

Leonard’s death sentence and Leonard has moved to intervene, his motion is timely. 

I’ 547 S.Ct. ----, 2006 WL 1584710 (June 12,2006) (slip op.) 
I ’  PurneN 925 F.2d at 950. 
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Second, Leonard raises an issue of law or fact that is in common with Moore. 

Both parties are contesting the use of certain procedures. Both parties have been 

sentenced in an identical way, and under Kentucky law, their executions are to be carried 

out in an identical way. Both parties challenge the constitutionality of the chemicals used 

in the lethal injection process, as well as the insertion of the needle during the actual 

execution. Because these issues of law or fact are common to both Moore and Leonard, 

Leonard should be allowed to intervene to obtain relief.I4 

Finally, allowing Leonard to intervene will not “unduly delay or prejudice the 

adjudication of the rights of the original parties.”” The defendants have not filed any 

responsive pleadings, and discovery has not yet begun. Because Moore’s suit is in its 

early stages, it would not require duplication of efforts that have already been put forth. 

In addition, Leonard is not raising only additional claims, so allowing Leonard to 

intervene will now overburden the defendants or require additional time for them to 

respond. Thus, neither Moore nor the defendants will be unduly delayed or prejudiced by 

Leonard intervening in this suit.I6 

C. Administrative Remedies 

Finally, although not required for intervening, Leonard has not exhausted his 

administrative remedies. However, this should not affect this Court’s decision on his 

intervention for three reasons. First, exhausting administrative remedies is not a 

requirement to intervene. As this Court ruled in the June 13, 2006 order in Moore’s case, 

l 4  See Order Granting Motion to Intervene, Nooner v. Noris, No. 5:06cv00100sww-jff (E.D.Ark. May 26, 
2006) (attached as exhibit 1); Order Granting Jeffrey Hill’s Emergency Motion to Intervene, Cooey v. Tap, 
et al. No. No. 2:04cvl156 (E.D.Ohio, Jan. 9,2006) (attached as exhibit 2). 
Is Fed. R. Civ. P. 24(b). 
l6 See Order Granting Motion to Intervene, Nooner v. Noris, No. 5:06cv00100sww-jff (E.D.Ark. May 26, 
2006) (attached as exhibit 1); Order Granting Jeffrey Hill’s Emergency Motion to Intervene, Cooey v. TaJ, 
et al. No. No. 2:04cvl156 (E.D.Ohio, Jan. 9,2006) (attached as exhibit 2). 
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there is nothing suggesting that the Prison Litigation Reform Act overrules the Federal 

Rules of Civil Procedure. Thus, since the Federal Rules of Civil Procedure do not 

mention exhaustion of administrative remedies in the context of intervention, doing so is 

not a prerequisite to intervening in a lawsuit. Second, Leonard is dealing with prospective 

injuries that cannot be remedied after they occur. Third, exhausting administrative 

remedies should be excused because there is no adequate corrective process for doing so. 

Moore filed a grievance with the prison. That grievance was rejected as non-grievable 

because it involved a statute. Thus, there is no adequate process for grieving this claim 

through the inmate grievance system. If Leonard filed a grievance, it would be treated in 

the same way. Thus, there is no relief that can be afforded through the administrative 

grievance process, and therefore there is no available administrative remedy to exhaust. 

Leonard should not be required to exhaust his administrative remedies because will be no 

relief given from them.17 

” See Order Granting Jefiey Hill’s Emergency Motion to Intervene, Cooey v. Tuft, et ul. No. No. 
2:04cvl156 (E.D.Ohio, Jan. 9,2006) (attached as exhibit 2). 
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Conclusion 

For the foregoing reasons, proposed Intervenor Leonard respectfully requests that 

his motion be granted and that he be permitted to intervene in the instant action. 

RESPECTFULLY SUBMITTED, 

J J$LLYQ m*,& & w s  
DAVID M. BARRON 

Department of Public Advocacy 
100 Fair Oaks Lane, Suite 301 
Frankfort, Kentucky 40601 
502-564-3948 (office) 502-564-3948 (office) 

MA&UERITE NEILL THOMAS gf-. 

Department of Public Advocacy 
100 Fair Oaks Lane, Suite 301 
Frankfort, Kentucky 40601 

Assistant Public Advocate Assistant Public Advocate 3””’; 1 
w{6- 

502-564-3949 ( f a )  502-564-3949 ( f a )  

COUNSEL FOR JEFFREY LEONARD 

June 16,2006. 
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CERTIFICATE OF SERVICE 

I hereby certify that on this date, I caused a true and correct copy of the foregoing 

Motion to Intervene as Plaintiff-Intervenor 

and its accompanying proposed order and exhibits to be served via personal delivery, on 
the following individuals: 

Hon. Jeff Middendorf 
Hon. Thomas Self 
Hon. Holly Harris-Ray 
Counsel for Defendants 
Department of Corrections 
125 Holmes St 
Frankfort, Kentucky 40601 

Hon. Susan J. Balliet 
Hon. David M. Barron 
Hon. Marguerite Thomas 
Counsel for Brian Keith Moore 
100 Fair Oaks Lane, Suite 301 
Frankfort, Kentucky 40601 

f i L A k L d  
COUNSEL FOR JEFFREY LEONARD 

June 16,2006. 
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