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UNITED STATES DISTRICT COURT @aﬁ,%

EASTERN DISTRICT OF KENTUCKY 1%,
FRANKFORT DIVISION /3 2"”%
Y D ey,
** CAPITAL CASE ** v 2y 2
Clé‘@é@?{iggg%k 06‘
S o, Ok
CIVIL ACTION NO 06-CV-22-KKC NS
<Ol’/§”>
BRIAN KEITH MOORE PLAINTIFF
VS: ANSWER
JOHN D. REES, ET AL. DEFENDANTS

Come the defendants, and for their Answer to the Complaint For Declaratory
Judgment and Injunctive Relief, state as follows:
I. ANSWER
FIRST DEFENSE
The complaint fails to state a claim upon which the relief sought within can be
granted and, therefore, should be dismissed, in its entirety.
SECOND DEFENSE
The issues raised in the complaint have been previously litigated in the
Franklin County Kentucky Circuit Court, and therefore are precluded from review
pursuant to the doctrines res judicata and collateral estoppel.
THIRD DEFENSE
The matters raised in the complaint are subject to the doctrine of abstention

and are precluded from this Court’s review.
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FOURTH DEFENSE

The plaintiff’s complaint is barred by the running of the applicable statute of

limitations.
FIFTH DEFENSE

The plaintift‘ s unreasonable delay in raising his claims precludes equitable

relief, including the injunctive relief prayed for by the plaintiff.
SIXTH DEFENSE

At all relevant times, the lethal injection protocol relied upon by the
Department of Corrections (DOC) has served and does serve a rational and
reasonable purpose and/or has promoted and does promote the public health, safety,
and welfare of the citizens of the Commonwealth and others who rely upon the
orderly imposition of lawfully imposed punishments for crimes. Defendants assert
and rely upon same as a complete and/or partial bar to the claims that are asserted
within the plaintiff’s complaint.

SEVENTH DEFENSE

1. Defendants admit the allegations within paragraphs 1, 7, 21, 22, 23,
24, 25, 30, 32 (as limited to executions performed by the Commonwealth), 34, 35, 36,
37, 38, 42, 45, 50, 51, 52, 54,57,75,76,77,78, 79, 80, 81, 82, 83, 84, 86, 88, 92,
93, 96, 97, 100, 101, 102, 103, 104, 105, 106, 107, 108, 110, 111, 115, 116, 126, 132,
137, 144, 152, 153, 158, 163, 199, 244, 248, 250, 251, 253, 254, 261, 277, 288,
290, 291, 318, 325, 332, 336, 350, 351, 352, 364, 369, 371, 376, 377, 379, 388, 412,
413, 414, 422, 426, 428, 433, 434, 436, 438, 440, 444, 445, 447, 450, 452, 453, 456,

480, 481, 483, 484, 485, 486, 487, 488, 489, and 490 of the complaint.
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2. Defendants deny the allegations within paragraphs 3, 8, 9, 10, 11, 12,
13, 14, 26, 47, 48, 49, 53, 55, 56, 59, 60, 67, 68, 91, 94, 109, 112, 127, 128, 130, 131,
138, 146, 150, 154, 155, 156, 227, 228, 229, 241, 242, 243, 247, 249, 256, 259, 278,
279, 280, 284, 286, 287, 305, 307, 308, 309, 310, 311, 316, 317, 320, 323, 324, 326,
328, 329, 330, 331, 334, 335, 343, 344, 345, 348, 349, 353, 367, 368, 370, 372, 373,
374, 375, 378, 380, 381, 382, 383, 390, 391, 397, 398, 399, 400, 401, 402, 410, 415,
416, 417, 418, 419, 420, 421, 427, 429, 430, 431, 432, 441, 443, 446, 448, 449, 454,
457, 458, 477, 479, 482, and Claims A through DD of the complaint.

3. Defendants are without sufficient knowledge or information regarding
the Plaintiff’s statements or the underlying premise of the Plaintiff’s claim to admit or
to deny the allegations within paragraphs 4, 5, 6, 15, 16, 17, 18, 19, 20, 27, 28, 29, 31,
33, 39, 40, 41, 43, 44, 46, 58, 60, 62, 63, 64, 65, 66, 69, 70, 71, 72, 73, 74, 85, 87, 89,
90, 95, 98,99, 113, 114, 117, 118, 119, 120, 121, 122, 123, 124, 125, 129, 133, 134,
135, 136, 139, 140, 141, 142, 143, 145, 147, 148, 149, 151, 157, 159, 160, 161, 162,
164, 165, 166, 167, 168, 169, 170, 171, 172, 173, 174, 175, 176, 177, 178, 179, 180,
181, 182, 183, 184, 185, 186, 187, 188, 189, 190, 191, 192, 193, 194, 195, 196, 197,
198, 200 through 226, 230 through 240, 245, 246, 252, 255, 257, 258, 260, 262
through 272, 273, 274, 275, 276, 281, 282, 283, 285, 289, 292 through 304, 306, 312,
313, 314, 315, 319, 321, 322, 327, 333, 337, 338, 339, 340, 341, 342, 346, 347, 354,
355, 356, 357, 358, 359, 360, 361, 362, 363, 365, 366, 384, 385, 386, 387, 389, 392,
393, 394, 395, 396, 403, 404, 405, 406, 407, 408, 409, 411, 423, 424, 425, 435, 437,
439, 442, 451, 455, 459 through 476 and 478, of the complaint and, therefore, deny

same.
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4. Defendants admit the allegation within paragraph 2 of the complaint
that no government in the United States may use a method of execution that violates
the Eighth Amendment’s protections against cruel and unusual punishment, however
the Defendants deny the method currently employed in Kentucky violates said
protection.

5. Defendants deny any and all other allegations within the complaint
including, but not limited to, those within the plaintiffs’ preliminary recitations and
prayer for relief that are not otherwise addressed herein.

EIGHTH DEFENSE

1. The matter brought by this plaintiff | was brought in the Franklin
County, Kentucky, Circuit Court in September 2004, by the Department of Public
Advocacy, and most of the present plaintiff’s attorneys represented the plaintiffs in
that case. Please see, Ralph Baze and Thomas Bowling v. Rees, et al., 04-CI-1094,
and attached Order overruling approximately all of the same issues raised in the
present case.

2. The trial court in Baze and Bowling v Rees allowed plaintiff’s counsel
to conduct approximately 17 depositions, (over 30 were requested) and conducted a
bench trial into the allegations that consumed twelve days of work (from 9 a.m. to 5
p.m.) and in which over 20 persons testified. At the end of this, the trial court found
Kentucky’s lethal injection protocol satisfactory, with the one exception that an IV

line could not be placed into the neck for purposes of executing a person.
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3. The plaintiffs have appealed that decision, however, a new plaintiff, is
now attempting to revisit the same issues and shop for a favorable forum in the
present court.

NINETH DEFENSE

The plaintiff’s challenge to the constitutionality and methodology of
electrocution is waived or otherwise mooted due to plaintiff’s decision not to select
electrocution as the method of execution pursuant to KRS 431.220, and therefore is

not a proper subject matter of this civil action.

WHEREFORE, the defendants demand judgment that the Complaint For
Declaratory Judgment and Injunctive Relief be dismissed with prejudice, and for all

other relief to which defendants are entitled.

Respectfully submitted,

FERY THOMAS MIDDENDORF
HOMAS SELF

HOLLY HARRIS-RAY

Justice and Public Safety Cabinet

Office of Legal Services

125 Holmes Street, Second Floor
Frankfort, Kentucky 40601

Telephone: 502-564-3279
COUNSELS FOR DEFENDANTS
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CERTIFICATION OF SERVICE

This is to certify that the original of the foregoing Answer was hand-delivered
this is 20™ day of June, 2006 to the United States District Court, Eastern District of
Kentucky at Frankfort, 313 John C. Watts Federal Building, 330 West Broadway,
Frankfort, KY 40601 and a true and correct cogy of the foregoing Answer was
mailed, first-class, postage pre-paid this the 20" day of June, 2006 to:

David M. Barron

Assistant Public Advocate
Department of Public Advocacy
100 Fair Qaks Lane, Suite 301
Frankfort, KY 40601

Susan J. Balliet

Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 301
Frankfort, KY 40601

Marquerite Neill Thomas
Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 301
Frankfort, KY 40601

ﬁfUNSqL FOR DEF?E’fJANTS
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ENTERED
COMMONWEALTH OF KENTUCKY
FRANKLIN CIRCUIT COURT JUL = 8 2005
DIVISION 1 —
. FRANKY, cu
CIVIL ACTION NO 04-CI1-01094 JANICE MARSH M_E_r %‘E‘g

RALPH BAZE
and
THOMAS C. BOWLING PLAINTIFFES
V. FINDINGS OF FACT AND

CONCLUSIONS OF LAW
JOHN REES, Commissioner
Kentucky Department of Carrections
and
GLENN HAEBERLIN, Warden
Kentucky State Penitentiary
and
ERNIE FLETCHER, Governor
Commonwealth of Kentucky DEFENDANTS

EhbktkkkkktkdhkiiihRhkkikiRikhrxx

This action involves a challenge to the constitutionality of Kentucky’s death
penalty lethal injection protocol on grounds that it constitutes cruel and unusual
punishment under the Eighth Amendnent to the United States Constitution and Section
17 of the Kentucky Constitution.! There are no issues before the Court involving the
Plaintiffs’ guilt and convictions by jury. Nor are the jurys’ recommended death sentences
at question. The only issue to be decided is the manner in which the Commonwealth of

Kentucky will carry out the sentence on the condemned Plaintiffs. A bench trial was - -

' The 8" Amendment 1o the United Statcs Constitution dnd-Section 17 of the Kentucky Constitution state:

“Excessive bail shall not be required, nor excessive fines u:nposed nor cruel and unusual pumsbmcnls ‘
inflicted.”™ .
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conducted and the parties have submitted post-trial briefs. This Court now makes the
following findings of fact and conclusions of law.
BACKGROUND

In May of 1977, Oklahoma became the first state to adopt lethal injection. 2
Execution through the administration of drugs intravenously was recommended by Dr.
Deutsch, then head of Oklahoma's Medical School Anesthesiology Department because
lethal injection was “[w]ithout question. .. extremely humane in comparison 0™
electrocution and lethal gas. > The typical lethal injection consists of three chemicals. *
The first chemical is an ultra-short acting barbiturate, sodium thiopental (trademark name
Sodium Pentathol). The second chemical is pancuronuim bromide (trademark name
Pavulon), a muscular paralytic agent. The third chemical, potassium chloride, induces
cardiac arrest.

Since Oklahoma’s adoption in 1977, thirty-seven States have approved lethal
injection as a means of execution. § However, there is scant evidence that ensuing States’
adoption of lethal injection was supported by any additional medical or scientific stodies
that the adopted form of lethal injection was an acceptable alternative to other methods.
Rather, it is this Court's impression that the varions States simply fell in line relying
solely on Oklahoma’s protocol from Dr, Deutsch in drafting and approving a lethal

injection protocol. Kentucky is no different.

2 Deborah W, Denno, Symposium Addressing Capital Punishment through Statutory Reform,63 Ohio 5t
1.1, 63 (2002),

* [d. a1 95-96.

* Althongh the original lethal injection protocol from Oklahoma recommended only the first two chemicals,
Sodium Pentathol and Pavulon.

*1d. at 98.

® Sranford v, Kemucky, 492 U.S. 361, 362 (1989), abrogazed by Roper v. Simmons, 125 5,Ct. 1183 (2005).
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In 1998, the General Assembly of the Commonwealth of Kentucky adopted lethal
injection as a method of execution. The relevant statute, KRS 431.220, states in part:
“‘every death sentence shall be executed by continuous intravenous injection of a
substance or combination of substances sufficient to cause death.” Thereafter, Phillip
Parker, Warden at the Kentucky State Penitentiary, instituted a protocol for the injection
of Sodium Thiopental, Pancuronium Bromide, and Potassium Chloride. On May 25,
1999, Eddie Lee Harper became the first and only inmate to date to be executed under
Kentucky's lethal injection protocol.

The Plaintiffs in the case at hand, Ralph Baze and Thomas C. Bowling, are both
death sentenced inmates under the supervision of the Kentucky Department of
Corrections, and held at the Kenmcky State Penitentiary in Eddyville, Kentucky. By
default, both Plaintiffs have selected the lethal injection method of execution. See KRS
431.220(1)(b). The Plaintiffs filed this action in the Franklin Circuit Court pursuant to
Civil Rules 57 (declaratory judgment) and 65.01 (injunctive relief) for threatened
violations of their right to be free from cruel and unusual punishment under the Eighth
Amendment of the United States Constitution and Section 17 of the Kentucky
Constitution.

The Plaintiffs maintain that the Defendants’ lethal injection protocol violates their
state and federal constitutional rights against cruel and unusual punishment because it
utilizes the drug pancuronium bromide (Pavulon), provides only a low dose of a short-
acting barbiturate (Sodium Pentathol), and fails to implement adequate execution

procedures. ’ The Plaintiffs assert that the chemicals used cause a level and risk of pain

7 The Plaintiffs also presented a challenge to the use of a “cut down™ procedure to obtain venous access,
which is no Jonger at issuc duc to Defendanis’ voluntary removal of the procedure from the lethal injection
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that is more than the Constitution tolerates and is unnecessary because readily available
alternatives exist that pose less risk of pain and suffering.

The Plaintiffs ask the Court to issue a declaratory jodgment that the Defendants’
procedures are cruel and unusual beczuse they: (1) use pancuronium bromide during an
execution; (2) use potassium chloride during an execution; (3) fzil to administer an
analgesic; (4) use an ultra short acting barbiturate; (5) fail to ensure that they are
delivering an adequate concentration of sodium thiopental; (6) fail to specify the
concentration of sodium thiopental; (7) insert a needle into the condemned’s neck; (8)
spend up 1o 60 minutes to insert an 1.V.; (9) fail to monitor for anesthesia awareness; and
(10) lack equipment and trained personnel for resuscitation of life in the event of a stay.
Last, the Plaintiffs request a declaratory judgment on the issue of whether the Defendants
are violating KRS 431.220 by not providing a continuous administration of the lethal
injection chernicals.

The Defendants, Kentucky Department of Corrections Commissioner John D.
Rees, Kentucky State Penitentiary Warden Glenn Haebertlin, and Governor Emie Fletcher
maintain that Kentucky's execution protocol by lethal injection passes constitutional
muster. The Defendants argue that the Plaintiffs have failed to demonstrate that
Kentucky’s lethal injection protocol is incompatible with evolving standards of decency
or involves the unnecessary and wanton infliction of pain. Rather, the evidence presented
proves that there is no unnecessary pain inherent in an execution by lethal injection and
chemicals utilized in the protocol according the corresponding dosages would result in a

quick and painless death.

protocol. The Plaintiffs also challenged the constinwionality of electrocution, which this Court dismissed in
an order dated October 13, 2004, Neither Plaintiff has elected 1o be executed by electrocution.

4
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In further support of the validity of Kentucky's lethal injection protocol, the
Defendants emphasize: (1) the protocol eliminates any undue risk of consciousness, (2)
the protocol allows medical professionals discretion to perform their duties, (3) there is
minimal risk of error in reconstituting Sodium Thiopental, and (4) any speculated risk of
accident during the execution process does not need to be eliminated in order to survive
constitutional review. In sum, the Defendants assert that the Plaintiffs have not
demonstrated that Kentucky’s lethal injection methodology creates an unreasonable and
medically unacceptable risk of subjecting them to undue pain and suffering.

STANDARD OF REVIEW

This action was filed in accordance with Kentucky Rule of Civil Procedure 57.
The Plaintiffs ask the Court for declaratory judgment that Kentucky’s lethal injection
execution protocol violates or threatens to violate their rights to be free from cruel and
unusual pumshment. To prevail, the Plaintiffs must establish this constitutional violation
by a preponderance of the evidence. Woods v. Com., 142 S, W.3d. 24, 43 (Ky. 2004).

A method of execution is viewed as cruel and unusual punishment under the U. S.
Constimtion when the procedure for execution creates a substantial risk of wanton and
unnecessary infliction of pain, torture or lingering death. Gregg v, Georgia, 428 U.S.
153, 173 (1976)(plurality opinion). When considering whether the method of execution
violates the Eighth Amendment to the U. S. Constitution prohibition on cruel and unusual
punishment, courts must consider whether such is contrary to evolving standards of
decency that mark the progress of a maturing society.” Trop v. Dulles, 356 U.S. 86, 101
(1958).
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Under Section 17 of the Kentucky Constitution, 2 method of punishment is cruel
and unusual if it shocks the moral sense of all reasonable men as to what is right and
proper under the circumstances, Weber v. Com., 303 Ky. 56, 196 S.W.2d 465, 469 (Ky.
1946).

The framework for addressing the constitutionality of an execution method
includes a determination: (1) whether the method of execution comported with the
contemporary norms and standards of society; (2) whether it offends the dignity of the
prisoner and society; (3) whether it inflicts unnecessary physical pain; and (4) whether it
inflicts unnecessary psychological suffering. Weems v. United States, 217 U.S. 349
(1910).

FINDINGS OF FACT

Based upon the evidence presented at trial, the Court finds as follows:

1. In 1998, the Commonwealth of Kentucky first drafied a lethal injection protocol.

2. Those persons assigned the initial task of drafting the Commonwealth of Kentucky’s
first lethal injection protocol were provided with little to no guidance on drafting a
lethal injection protocol and were resolved to mirror protocols in other states, namely
Indiana, Virginia, Georgia, and Alabama.

3. Indeveloping a lethal injection execution protocel, the Commonwealth of Kentucky,
Department of Corrections, did not conduct any independent scientific or medical
studies or consult any medical professionals concerning the drugs and dosage

amounts to be injected into the condemned®, Nor were any medical personnel

* Kentucky appears to be no different than any other state or the Government of the United States. In
addition, the Pleintiffs have not presented any scientific study indicating a better method of execution by
lethal injecdon.
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consulted in 2004 when the lethal injection protocol dosage of sodium thiopental
(trade name Sodium Pentathol) was increased from 2 grams to 3 grams.

4. The current lethal injection protocol requires the injection of the following drugs in
the condemned in the sequence of; Sodium Thiopental (3gm), Saline (25mg), Pavulon
(50mg), Saline (25mg), and Potassium Chloride (240 meq). Priot to execution by
letha! injection, the condemned will be provided with a therapeutic injection of
Valium if requested.

5. The current lethal injection protocol requires the Warden of the Department of
Corrections to reconstitute the Sodium Thiopental into solution form prior to
injection. The Warden has no formal training on reconstituting the drug, which
requires inserting a syringe into the solution supplied by the manufacturer until the
entire solution is drawn from the vial into a syringe which is then injected into the
powder and shaken until no precipitate remains. If the manufacturers” instructions for
reconstitution of Sodium Thiopental are followed, this Court finds there would be
minimal risk of improper mixing, despite converse testimony that a layperson wonld
have difficulty performing this task.

6. The current lethal injection execution protocol employs certified phlebotomists and
emergency medical technicians (EMT) to perform the necessary venipunctures.
These persons (I.V. Team) are provided up to one (1) hour to find suitable IV sites
and to correctly insert 1.V. catheters in the arm, hand, leg, or foot of the condemned.
The one (1) hour window is not excessive but rather necessary due to potential
problems that may arise when attempting a venipuncture including: failure to find a

suitable L.V, site, “blowouts,” problems with scar tissue, and problems caused by
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nervousness. The possibility that there may be minor difficulty locating a vein does
not subject the inmate to offensive punishments the Eighth Amendment prohibits.
Reid v. Johnson, 333 F.Supp.2d 543, 551 (E.D.Va,, 2004).

The current lethal injection execution protocol provides the I.V. team with the option
of inserting a catheter into the neck of the condemned, by use of the carotid artery or
jugular vein. However, a medical doctor for the Department of Corrections advised
against this procedure and would not perform the procedure. The medical staff who
would perform this procedure are inadequately trained to do o and there are
substantial and unnecessary risks associated with insertion of an intravenous catheter
into the carotid artery or jugular vein.

. Sodium Thiopental is an ultra short acting barbiturate. Three (3) grams of Sodium
Thiopental, when administered properly, will render a person unconscious within one
(1) minute of injection. Sodium Thiopental is the “bumane” component of
Kentucky’s lethal injection protocol.

. Pancuronium Bromide (Pavulon) is a muscular paralytic agent. Fifty (50) milligrams
of Pancuronium Bromide properly adrinistered will cause the rapid onset of

paralysis in the condemned. The use of Pancuronium Bromide in Kentucky’s lethal

injection protocol serves no therapeutic purpose. Ifs primary use is to prevent

muscular movements in the condemned, involontary or otherwise, that may result
from the subsequent injection of Potassium Chloride. Pancuronium Bromide’s

secondary purpose in Kentucky’s lethal injection protocol is to stop respiration.

10. Potassium Chloride is utilized in Kentucky’s lethal injection protocol to ensure death.

Proper administration of 240 meq of Potassium Chloride will successfully induce

F=017

Nude
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1.

12.

13.

14,

15.

16.

cardiac arrest in the condemned by disrupting electrical signaling necessary for
proper heart function.

The contact of Sodiurmn Thiopental with Pancuronium Bromide causes a precipitate,
which may cause serious problems in the execution process including clogging of the
LV. line and inadequate dosages of the drugs injected into the condemned. However,
there is a minimal risk that a precipitate will form. The lethal injection execution
protocol contains the procedural safeguard of flushing the I.V. line with a saline
solution after the administration of each drug to prevent residual contact.
Kentucky’s lethal injection protocol uses an electrocardiogram (EKG) to verify the
death of the condemned. Kentucky’s lethal injection protocol does not use the EKG
during administration of the drugs to monitor for consciousness.

Kentucky’s lethal injection protocol does not use a blood pressure cuff during
administration of the drugs to monitor for consciousness.

A BIS (Bispectral Index) monitor is 2 device that uses algorithms from EEG
(electroencephalograph) waves to monitor for consciousness. It is not regular
medical] standard to use a BIS monitor during surgery to monitor for consciousness.
Kentucky’s lethal injection protocol does not use a BIS monitor.

An automated defibrillator and crash cart are present in the event that a stay of
execution is ordered and the condemned is to be revived. There is a medical doctor
present that will assist in any effort to revive the condemned prisoner.

If there is a stay of execution, it is not probable that a condemned inmate will be

revived after injection of the second drug, Pancuronium Bromide (Pavulon).

F-017
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CONCLUSIONS OF LAW
Based upon the above findings of fact, this Court makes the following

conclusions of law:

1.

Kentucky’s lethal injection protocol is not in violation of the literal langnage of KRS
431.220. The protocol provides for a continuous administration of the lethal injection
chemicals. The Plaintiffs’ argument to the contrary is predicated upon a strained
interpretation of the “continuous administration” language in the statute.

The Plaintiffs have not demonstrated by a preponderance of the evidence that
Kentucky's method of execution by lethal injection deviates from contemporary
norms and societal standards in capital punishment. See Stare of Connecticut v.
Webb, 750 A.2d 448, 457 (2000)(“Of the thirty-eight states permitting capital
punishment, at least thirty-four have adopted lethal injection as a manner of
execution. They have done so because it is universally recognized as the most
humane method of execution, least apt to cause unnecessary pain.”).

The Plaintiffs have not demonstrated by a preponderance of the evidence that
Kentucky'’s method of execution by lethal injection offends the digrity of the
prisoners and society as a whole.

The Plaintiffs have not demonstrated by a preponderance of the evidence that
Kentucky’s method of execution by lethal injection inflicts unnecessary physical pain
upon the condemned. Although evidence was presented that other drugs were
available that may decrease the possibility that the condemned may experience pain,
the Eighth Amendment and Section 17 of the Kentucky Constitution do not provide

protection against all pain, only cruel and unusual pain. Moreover, the fact that other

Services Sectior

10
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drugs are available that may further assure that the condemned feels no pain, this
Court may not require the legislature (or in this case the Executive Branch) to select
the least severe penalty possible so long as the penalty selected is not cruelly
inhumane. Gregg v. Georgia, 428 U.S. 153, 175 (1976).

5. The Plaintiffs have not demonstrated by a preponderance of the evidence that
Kentucky’s method of execution by lethal injection inflicts unnecessary
psychological suffering upon the condemned.

6. The Plaintiffs have not demonstrated by a preponderance of the evidence that
Kentucky’s lethal injection protocol, as it pertains to reviving the Plaintiffs in the
event of a stay, is so inept that it deprives the Plaintiffs of due process and
fundamental faimess. The New Jersey Superior Court, in In the Marter of Readoption
with Amendments of the Death Penalty Regulations, 842 A.2d 207, 211 (2004), has
stated that “an inmate who is being executed in error because a stay of execution has
been issued after the injection is administered is wrongfully deprived of due process
and fundamental fairness. . .if the State does not take every feasible and possible step
to correct that error.” The standards the Plaintiffs would have this Court apply would
require that all executions take place in a trauma center with a team of cardiac
surgeons standing by. The Kentucky lethal injection execution protocol takes the
necessary steps for revival sufficient to satisfy the due process rights of the Plaintiffs.

7. The Plaintiffs have demonstrated by a preponderance of the evidence that the
procedure where the Department of Corrections attempts to insert an intravenous
catheter into the neck through the carotid artery or jugular vein does create a

substantial risk of wanton and unnecessary infliction of pain, torture or lingering

11
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death. Accordingly, that portion, and only that portion, of Kentucky’s lethal injection
protocot allowing for this procedure is stricken as violating the Plaintiffs’ safeguards
against cruel and unusual punishment under the Eighth Amendment of the United
States Constitution and Section 17 of the Kentucky Constitution.

CONCLUSION,

The citizens of the Commonwealth of Kentucky, through their elected
representatives, have chosen the death penalty as punishment for certain offenses. These
elected representatives have also selected lethal injection as the method for carrying out
this pumishment. While the ultimate responsibility lies with the citizens, the duty of
implementing these decisions has been delegated to the personnel who operate the
institution where the death chamber is located. Those persons who developed
Kentucky's lethal injection protocol were apparently given the task without the benefit of
scientific aid or policy oversight. Kentucky’s protocol was copied from other states and
accepted without challenge umti] this action occurred.

This action may be the first real public discussion of the lethal injection protocol
in Kentucky. During the course of this litigation the protocol has been amended by the
Department of Corrections to increase the dosage of the short acting barbiturate, to drop
one procedure (the cut-down), and the Departiment’s medical personnel have agreed that
any injection in the neck is inappropriate. The unilateral actions by the Department are
commendable.

The Department of Corrections should amend the current protocol to eliminate the
need to protect its contents from public view. This Court has specifically maintained the

confidential nature of the security procedures surrounding an execution for obvious

12
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reasons. Since the nature of the drugs used and the method for administering those drugs
during an execution have been discussed publicly in this action, there seems to be little
reason why the Department of Corrections cannot publish a lethal injection protoco! that
does not compromise the security of the institution or the personnel involved. The
citizens of this Commonwealth are entitled to icnow the method and manner for
implementing their public policy.

There are no methods of legal execution that are satisfactory to those who oppose
the death penalty on moral, religious, or societal grounds. And although this Court would
prefer that Kentucky's protocol for lethal injection be based upon more independent
medical or scientific studies, that is not a current requirement of the U.S. or Kentucky
Constitution.

The Defendants are enjoined from utilizing that portion of the protocol which
pexmits injection of lethal chemicals into the neck of the condemmed prisoner. The
execution protocol adopted by the Commonwealth of Kentucky, with the one exception,

complies with the constitutional requirements against cruel and unusnal punishment.

SO ORDERED this the 7 _day of July, 2005,

ger L. Crittenden
Jldge, Franklin Circuit Court

This is a final and appealable order.,

ited

13
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