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IN THE
UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
FRANKFORT DIVISION

ELECTRONICALLY FILED

)
BRIAN KEITH MOORE, )
)
)
)

and
JEFFREY LEONARD )
Plaintiffs ) CIV. ACTION # 3:06-cv-22
)
V. ) CAPITAL CASE
)
JOHN D. REES, )
Commissioner, )
Kentucky Department of Corrections,)
Frankfort, Kentucky )
)
THOMAS SIMPSON, )
Warden, Kentucky State )
Penitentiary, Eddyville Kentucky, )
)
SCOTT HAAS )
Medical Director for the )
Kentucky Department of Corrections )
)
ERNIE FLETCHER, )
Governor of the Commonwealth )
of Kentucky )
)
and, )
)
UNKNOWN EXECUTIONERS, )
)
Defendants. )

THOMAS CLYDE BOWLING'S EMERGENCY MOTION TO INTERVEN E
AS PLAINTIFF-INTERVENOR
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Under Fed. R. Civ. P. 24(b), Thomas Clyde Bowliregeby moves this Court for
leave to intervene as a plaintiff in this actions #e attached intervenor complaint
establishes, Bowling shares a common legal questittmBrian Keith Moore and Jeffrey
Leonard’s complaint: whether the implementation Kéntucky's lethal injection
procedure and chemicals will subject him to an asoeable risk that he will suffer cruel
and unusual punishment. Because this case isnstil early stages, allowing Bowling
to intervene will not unduly delay or prejudice thdjudication of the rights of the
original parties. In addition, neither the failuoeexhaust administrative remedies nor res
judicata prevents this Court from considering Bowls challenge to the chemicals and
procedures used in Kentucky lethal injections. S tis Court should permit Bowling to
intervene in this action as it did with Leonard.

Because Bowling will likely receive an executiortelbefore Moore and Leonard,
Bowling requests expedited review of his motiomtervene.

The grounds for this Motion are set forth in thenvgandum below.

MEMORANDUM IN SUPPORT

Thomas Clyde Bowling should be permitted to interevén this action because he
is asserting an identical claim to that raised bgok and Leonard and is raising his
claim in a timely fashion. Fed.R.Civ.P. 24(b), ip&s intervention upon a timely
application that establishes that the interveniadys claim shares a question of law or
fact with the original parties and intervening witht substantially impair the rights of the
original parties to the pending action. PlainBffian Keith Moore, a Kentucky death
sentenced inmate, filed this action under 42 U.81983 for violations and threatened

violations of his right to be free from cruel angusual punishment under the Eighth and



Case 3:06-cv-00022-KKC  Document 100-1  Filed 11/27/2006 Page 3 of 11

Fourteenth Amendments to the United States CotistituFour months later, this Court
allowed Jeffrey Leonard to intervene. Bowling isr@e party in interest because he is
similarly situated, asserts the same cause ofrgctind makes the same arguments as
Plaintiffs Moore and Leonard, with the exceptioncompromised veinsSee Intervenor
Bowling’s Proposed Complaint (attached).

Specifically, Bowling argues that the Commonwealtburrent lethal injection
procedures including the chemicals Defendants pdamject and the procedures for
injecting the chemicals are unconstitutional untéeth the Eighth and Fourteenth
Amendments. Like Moore and Slaughter, he also lehgés Defendants’ lack of
adequate life-preserving equipment and personreelsty of execution is granted after
the first or second chemical is injected, as wsltlee constitutionality of electrocution.
Because these are the same claims presented byeMadrLeonard, the commonality
requirement is satisfied. This motion is also genmade in a timely fashion and will not
unduly delay or prejudice the adjudication of tights of the other parties. Finally,
neither exhaustion of administrative remedies ®ar judicata poses an obstacle to this
Court’s authority to allow Bowling to intervene.

A. Bowling satisfies the requirements for permissig intervention laid out in
Fed. R. Civ. P. 24(a) (2).

Rule 24 (b) of the Federal Rules of Civil Procedaltews a party to intervene if
three requirements are satisfied: 1) the applinatio intervene is timely; 2) the
applicant’s claim or defense and the main actiomeha question of law or fact in
common; and, 3) intervention will not unduly delaryprejudice the adjudication of the
rights of the original parties. For the reasorssdssed below, each of these requirements

is satisfied.
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1. Bowling’s application is timely.

In determining whether Bowling’s motion to intereeis timely, this Court should
consider the extent to which this case has progdeasd how quickly after the action
was initiated Bowling moved to intervene. Moorkedi this action approximately nine
months ago. At the end of August, this Court aldw.eonard to intervene. No action
has occurred in this case since then. Curremitly,dase remains in its infancy as the pro
se clerk’s office considers numerous discovery amsti Thus, the current status of this
case will not be impacted by allowing Bowling taarvene - - a request that he is making
less than a week after the Kentucky Supreme Cagaiddd his case, thereby removing
any impediment to Bowling joining this action. Thgpedience in which Bowling has
moved to intervene and the lack of progressiorhisf tase means that Bowling’s motion
to intervene is timely.

2. Bowling’s claim and the main action have a questioof law or fact
in common.

As this Court recognized in permitting Leonard mbervene, the commonality
requirement for permissive intervention may be séail where the legal question
involved is the same, notwithstanding factual défeces between the parties. Like
Leonard, Bowling shares a common legal questioh Wibore’s complaint: whether the
implementation of Kentucky’'s lethal injection procee will subject him to an
unreasonable risk that he will suffer cruel and swal punishment and whether
Kentucky's life-saving equipment is sufficient teamtain life if a stay of execution is
granted after the first or second lethal injectobremical is administered. Bowling thus

satisfies the commonality requirement for permissintervention.
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3. Intervention by Bowling will not unduly delay or prejudice the
adjudication of the rights of the original parties.

Allowing Bowling to intervene will not “unduly deja or prejudice the
adjudication of the rights of the original partiésThis case remains in its early stages as
this Court has yet to rule on numerous discoveryions. Admittedly, mandatory
disclosures under Fed.R.Civ.P. 26, responses toesécfor production of documents,
interrogatories, and admissions have been providedthis should have no impact on
this Court’s decision to allow Bowling to interveneMuch of these initial discovery
methods were undertaken prior to this Court’s gtiowing Leonard to intervene, and
Bowling does not intend to file any additional digery requests. Further, Bowling will
likely receive an execution date prior to Moord_eonard. For these reasons, neither the
current Plaintiffs nor the current Defendants veillffer any delay or prejudice from
Bowling intervening in this action. Rather, alloygi Bowling to intervene will further
the interests of all parties and this Court by footing Bowling to duplicate efforts by
filing a separate lawsuit. Accordingly, the unduglay and prejudice analysis for
permissive intervention favors allowing Bowlingitaervene in this action.

B. Administrative Remedies

Bowling has not exhausted his administrative reegdHowever, this should not
affect this Court’s decision on his interventiorr filhree reasons. First, exhausting
administrative remedies is not a requirement terirgne. As this Court ruled in the June
13, 2006 order in Moore’s case, there is nothinggssting that the Prison Litigation
Reform Act overrules the Federal Rules of Civil¢&adure. Thus, since the Federal Rules

of Civil Procedure do not mention exhaustion of adstrative remedies in the context of

! Fed. R. Civ. P. 24(b).
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intervention, doing so is not a prerequisite teméning in a lawsuit. Second, Bowling is
dealing with prospective injuries that cannot benedied after they occur. Third,
exhausting administrative remedies should be extumerause there is no adequate
corrective process for doing so. Both Moore andriaed have filed a grievance with the
prison. Their grievances were rejected as non-ghkevbecause it involved a statute.
Thus, there is no adequate process for grievirgydlaiim through the inmate grievance
system. If Bowling filed a grievance, it would lredted in the same way. Thus, there is
no relief that can be afforded through the admiaiste grievance process, and therefore
there is no available administrative remedy to eshaFinally, this Court allowed
Leonard to intervene before he exhausted admihistraemedies. For these reasons,
Bowling should not be required to exhaust his adstriative remedies in order to
intervene in this action.

C. Res judicata does not prevent this Court fronexercising jurisdiction.

By prohibiting Bowling from deposing or otherwis@eagtioning the execution
team, the state courts deprived Bowling the opmpaigtito discover information that was
necessary to fully prepare and litigate the isswegerning the chemicals and procedures
Defendants intend to use to carry out his executibhis prevents the application of res
judicata in this case.

Res judicata does not apply where the losing partye first decision did not
have a full and fair opportunity to litigate theaich or issué. This includes situations

where a plaintiff was denied sufficient discovemhich has the effect of burdening the

2 Allen v. McCurry, 449 U.S. 90 (1980).
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plaintiff's ability to prepare his or her cadeWhen “there is reason to doubt the quality,
extensiveness, or fairness of procedures followegrior litigation,” redetermination of
issues is warrantéd. Here, there are substantial reasons to doubt qinality,
extensiveness, or fairness of the procedures usethe Kentucky state courts to
adjudicate Bowling’s lethal injection claims.

The state courts prohibited Bowling from deposimgotherwise examining the
execution team members. As a result, at the staig hearing, both Bowling and the
court were required to rely on representations nigdeounsel for Defendants and other
individuals who neither participate in carrying @axecutions nor are physically present
during crucial stages of the execution processesé&hepresentations included statements
about the qualifications and experience of the ettec team, what happened in past
executions, and what will happen at future exeastioThe representations also include
the responsibilities of individual members of theeeution team. Four days ago, the
Kentucky Supreme Court upheld the lower court’sngil By doing so, the Kentucky
Supreme Court made it clear that it was not gaingejuire a full and fair opportunity to
litigate the constitutionality of the chemicals aptbcedures Kentucky uses in lethal
injections.

As recent lethal injection litigation in Missoura proven, representations from
attorneys and corrections personnel who are nélh@mexecution team is no substitute for
guestioning the execution team members and caméelitference between prevailing

and losing on a challenge to the chemicals andepitoes used in lethal injections.

% West v. Ruff, 961 F.2d 1064, 1066 (2d Cir. 1992) (citing theklaf sufficient discovery as one of the
reasons why the plaintiff lacked a full and faipoptunity to litigate his claim in state court).
* Montana v. United States, 440 U.S. 147, 164 n. 11 (1979).
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In Taylor v. Crawford,” after hearing testimony from Dr. Heath and Dr. $bevitz
(two experts that testified in the state court détimjection litigation), a federal district
court judge in Missouri upheld Missouri’s lethajaation procedures and chemicals - -
the same chemicals that are used in Kentdckyn remand from the Eighth Circuit to
conduct a more thorough hearing, a Missouri fedeliatrict court judge allowed
interrogatories of members of the execution teathaananonymous deposition of one of
the members of the execution teAmThe information learned from the Missouri
execution team proved that the previously madeessgntations about what would
happen during an execution are not what were dgtoeturring.

At least some members of the execution team hadesn a written execution
protocol and were not fully aware of their respbiiies® In addition, deviations from
the protocol were occurring on a regular basis rmedthbers of the execution team were
found to not be as qualified as the Missouri Departt of Corrections had held them out
to be? Thus, it quickly became clear that what was belieto be occurring during an
execution that was considered constitutional by iasburi federal court judge was
merely a theoretical plan that was not taking placea fact that only became known
because the judge allowed discovery of the execudam. Relying on the information
obtained from the execution team members, the &dadge in Missouri ruled that
Missouri’'s lethal injection procedures create anagessary risk of pain and suffering in

violation of the Eighth Amendment to the United t8%a Constitutiot’ Thus, a

> No. 2:05-cv-04173 (W.D. Mo., order dated, JuneZB®)6) (attached).
®1d. at 2-3.

’1d. at 4.

®1d. at 8-10.

°1d.

1d. at 13.
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constitutional procedure became unconstitutionatabse of information that was
obtained only by examining the execution team. Same thing could happen here if
Bowling is given the opportunity to examine the @x&on team members, which has also
been permitted in California, Louisiana, and Manga

In addition to not being able to examine the membhdrthe execution team,
recent information out of California and North Clara showing that the testimony of Dr.
Dershwitz - - the only expert that testified on @klof Defendants in the state litigation -
- was misleading, inaccurate, and possibly intewliy so casts substantial doubt on the
reliability of Dr. Dershwitz’s testimony the only medical testimony that contradicted
the evidence Bowling presented in state court. fEleent developments which discredit
Dr. Dershwitz’ testimony and the state court’'s safluto allow Bowling to depose or
otherwise examine the execution team members cfaateason to doubt the quality,
extensiveness, or fairness of procedures followethé prior litigation.** As a resuilt,
the state court’s adjudication of Bowling’'s clainvas “inadequate for ascertainment of
the truth,” making it this Court’s “duty to disraghthe state findings and take evidence

anew. 3

1 As discussed in Bowling’s intervenor complainiitmlogy analysis results from individual executad
North Carolina after the state court trial in Bavgis lethal injection case that were conductedrtwve Dr.
Dershwitz’s conclusions have done the exact oppdsitproving that the amount of sodium thiopental i
the condemned inmates body was not enough to prefieninmate from feeling pain. In addition,
California execution logs prove that inmates do cedse breathing within a minute of the injectidn o
sodium thiopental as Dr. Dershwitz alleges.

'2 Montana v. United States, 440 U.S. at 164 n.11.

13 Townsend v. Sain, 372 U.S. 239, 316 (1963) (holding that where aring is “seriously inadequate for
ascertainment of the truth, it is the federal judgiuty to disregard the state findings and takielence
anew").
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Conclusion

The three requirements for permissive intervention a timely request to
intervene in a case where the intervenor’s claich #fwe main action share a question of
law or fact and intervention will not unduly delay prejudice the rights of the parties - -
are satisfied here. Bowling’s motion to interveisebeing filed four days after the
Kentucky Supreme Court affirmed the denial of h&na, thereby affirming the fact that
he would not receive a full and fair opportunitylittgate his claims in state court. As
this Court recognized in allowing Leonard to intsme, Bowling’s complaint shares a
common legal action with Moore’s complaint. Aneéchuse this case remains in its early
stages with discovery issues not having been redodnd no action beyond discovery
have taken place, none of the parties to the maiorawill be prejudiced by allowing
Bowling to intervene. Thus, the requirements fernpissive intervention are satisfied.
The failure to exhaust administrative remediesr@msnpact on this Court’s authority to
allow Bowling to intervene. Because Bowling wag atbowed to depose or otherwise
guestion the execution team members and new ewedeasts doubt on the only medical
testimony presented by Defendants in state caestjudicata also does not bar this Court
from allowing Bowling to intervene in this casehus, Bowling requests that this Court

grant his motion for permissive intervention unBed.R.Civ.P. 24(b).

10
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RESPECTFULLY SUBMITTED,

/s/ David M. Barron

DAVID M. BARRON
JOHN ANTHONY PALOMBI
Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 301
Frankfort, Kentucky 40601
502-564-3948 (office)
502-564-3949 (fax)

COUNSEL FOR THOMAS CLYDE BOWLING

November 27, 2006.

CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing doe@minwas electronically filed with the
Court by using the CM/ECF system on thid'2/ay of November 2006 and that a copy of
the foregoing document was personally deliverellanguerite Thomas at 100 Fair Oaks

Lane, Suite 301, Frankfort, Kentucky, 40601 ongame day.

/s/ David M. Barron

Counsel for Thomas Clyde Bowling
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IN THE
UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
FRANKFORT DIVISION

ELECTRONICALLY FILED

THOMAS CLYDE BOWLING

Plaintiff CIV. ACTION # 3:06-cv-222

V. CAPITAL CASE
JOHN D. REES,
Commissioner,
Kentucky Department of Correctio
Frankfort, Kentucky

s.)

(= T AN NN

THOMAS SIMPSON, )
Warden, Kentucky State )
Penitentiary, Eddyville Kentucky, )

)

SCOTT HAAS )
Medical Director for the )
Kentucky Department of Corrections )

)

ERNIE FLETCHER, )
Governor of the Commonwealth )
of Kentucky )

)
and, )
)

UNKNOWN EXECUTIONERS, )

)
Defendants. )

COMPLAINT FOR DECLARATORY JUDGMENT AND INJUNCTIVE R ELIEF
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l. NATURE OF ACTION !

1. This action is brought pursuant to 42 U.S.0O83 for violations and threatened
violations of Plaintiff's right to be free from ceband unusual punishment under the Eighth and
Fourteenth Amendments to the United States Cotistitu Plaintiff seeks equitable and
injunctive relief.

2. Defendants’ current method of lethal injeatis unconstitutional because there is
an unnecessary risk that Plaintiff will be tortuteddeath. No government within the United
States may intentionally or negligently use an eesiatingly painful and unreliable procedure or
chemical for carrying out executions, particulanpen readily available alternative means of
carrying out the sentence exist.

3. Kentucky's alternative method of execution fodividuals sentenced to death
prior to 1998, electrocution, violates the Eightm@&ndment of the United States Constitution.

4, Kentucky uses three chemicals to carry out ldthactions: sodium thiopental,
pancuronium bromide, and potassium chloride.

5. Each of Defendants’ lethal injection chemicalsgs an unnecessary risk of pain
and suffering.

6. Defendants’ execution procedures fail to enghe¢ personnel responsible for
anesthesia and monitoring of lethal injection awgpprly trained and qualified.

7. Monitoring to ensure that the inmate is in tperapriate plane of consciousness
to prevent the inmate from feeling pain is essémti@nsuring that the condemned inmate does

not feel pain during an execution.

! Plaintiff incorporates by reference the memorandaditaw and exhibits filed by Brian Keith Moore tinis case.

2
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8. Defendants’ protocol lacks standards for adrtenisg lethal injection and
monitoring consciousness.

9. Defendants’ fail to monitor for the approprigddane of consciousness that
prevents the condemned inmate from feeling paimduhe execution by lethal injection.

10. Defendants’ execution procedures fail to previfbr identification of and
addressing of contingencies that may occur dunmgx@cution, in event of problems.

11. Kentucky’s failure to have adequate equipntentaintain life if a last minute
stay is granted after the first or second chemgadministered and failure to have adequately
trained individuals to operate the equipment vedahe Eighth Amendment to the United States
Constitution and federal due process.

12. Plaintiff is not alleging that Defendants couldver execute him. Rather, he
asserts that any execution must comport with theedrStates Constitution. Plaintiff could be
executed if: 1) no separate legal challenge resdnseconviction or death sentence; 2) Plaintiff
does not receive executive clemency; 3) Defenddedsggn a constitutionally acceptable method
for executing Plaintiff, which can include lethajection if done in a manner that does not pose
an unnecessary risk of pain and suffering, and hhmnitors for consciousness; and, 4)
Defendants maintain proper equipment at the exacwfhamber for maintaining life if a stay of
execution is granted after the first or second abainis administered, and have adequately
trained individuals at the execution chamber torajgethe equipment and render life saving
measures.

13. Plaintiff seeks a temporary restraining ordmmd preliminary injunction
preventing Defendants from carrying out his exexutintil Defendants come up with a means

of guaranteeing venous access.
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14. Plaintiff seeks a temporary restraining ordamd preliminary injunction
preventing Defendants from carrying out his exexutby the means currently employed for
carrying out an execution by lethal injection ie @ommonwealth of Kentucky.

15. Plaintiff does not claim that lethal injectienper se unconstitutional, but instead
seeks an Order declaring that Defendants’ curréeimicals and means for conducting an
execution by lethal injection violates the EighthdaFourteenth Amendments to the United
States Constitution.

16. Plaintiff also seeks an Order that Defenddmaikire to have proper drugs and
equipment for maintaining life if a last minute ystaf execution is granted and Defendants’
failure to have adequately trained personnel atddeth chamber to operate the life-maintaining
equipment violate due process and the Eighth Amendmno the United States Constitution.

17. Plaintiff seeks an Order declaring that etemition violates the Eighth and
Fourteenth Amendments.

[I. PLAINTIFF

18.  Plaintiff Thomas Clyde Bowling is a United Staté&&en and a resident of the
Commonwealth of Kentucky. He is currently a desghtenced inmate under the supervision of
the Kentucky Department of Corrections. He is haldthe Kentucky State Penitentiary in
Eddyville, Kentucky.

19. The Kentucky Supreme Court affirmed the demflPlaintiff's state-court
challenge to lethal injection on November 22, 208@cause Plaintiff was not allowed to depose
or otherwise question the execution team, he didexeive a full and fair hearing in state court.

Thus, principles of res judicata do not bar thisi€érom reviewing the claims in this complaint.
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1. DEFENDANTS

20. Defendant John D. Rees is the Commissionghe@fKentucky Department of
Corrections

21. Defendant Thomas Simpson is the Warden e@fkiéntucky State Penitentiary,
where Plaintiff’'s execution will occur.

22. Defendant Scott Haas is the Medical Director Kentucky Department of
Corrections. He is responsible for designatinghgsian to examine Plaintiff in the weeks
leading up to his execution, and for designatiqdpgsician to be present at the execution facility
to render medical treatment if a stay of executsogranted after the first and/or second chemical
is administered.

23. Defendant Ernie Fletcher is the Governor ofhtiieky. He is responsible for
scheduling Plaintiff’'s execution and has the autiido call off an execution if a suitable vein in
Plaintiff’'s body cannot be accessed within 60 masutf attempting peripheral venous access.

24. Defendants Unknown Executioners are empldyedr under contract with the
Kentucky Department of Corrections, to make prejpama for, and carry out, Plaintiff's
execution. They include, but are not limited thygficians, emergency medical technicians,
phlebotomists, physician’s assistants, the exegugam, the executioner, the I.V. team, and the
team leader. Plaintiff does not yet know theirniitees and Defendants will not reveal the

identities of these persons.
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V. JURISDICTION AND VENUE

25. This Court has jurisdiction pursuant to 28.0.$%8 1331 (federal question), 1343
(civil rights violation), 1651 (all-writs), 2201 édlaratory relief), and 2202 (further relief).

26. This action arises under the Eighth and Feutte Amendments of the United
States Constitution, and 42 U.S.C. § 1983.

27. Venue is proper under 28 U.S.C. § 1391. D&llendants reside in the same state.
The principal place of business for Defendant RBedendant Fletcher, and Defendant Haas is
Frankfort, Kentucky.

28. All Defendants are state actors acting undier aj state law.

V. FACTS
29. Defendants are responsible for carryugesecutions in Kentucky.
30. Under the Eighth Amendment to the Unl¢ates Constitution, cruel and unusual

punishment claims involving a particular means ftéctuating a sentence of death are analyzed
under a six prong test in which proof of any onengr establishes an Eighth Amendment
violation:
a) the physical pairliciéd is excessive in light of readily available
alternatives;
b) the risk of pain is madhan the Constitution tolerates;
c) the risk of pain and suffering is unnecessatight of available alternatives;
d) mutilation of the bodyring the execution;
e) unnecessary psychological suffering;
f) the particular means@iectuating the sentence of death violates emglvi

standards of decency.
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31. Defendant Rees worked with the Oklahoma Depant of Corrections from July
1976 until December 1980.

32. The first state to adopt lethal injection \zddahoma in 1977.

33. Defendant Rees was involved in creating tHeipe and procedures for carrying
out lethal injections in Oklahoma.

34. In 1978, Oklahoma drafted the first lethakatjon protocol in the country.

35. Defendant Rees was involved in drafting Oktabs 1978 lethal injection
protocol.

36. Prior to adopting the 1978 protocol, Oklahomegther conducted nor consulted
any medical or scientific studies in deciding wichemicals to use or the quantities of the
chemicals to administer.

37. Oklahoma’s original execution protocol called the administration of a short
acting barbiturate in conjunction with a paralydigent. Potassium chloride was mentioned as a
possible paralytic agent.

38. Potassium chloride is not a paralytic agent.

39. The first lethal injection execution in theitéd States was carried out in Texas in
1982 by the administration of sodium thiopentahqaonium bromide, and potassium chloride.

40. Prior to the first lethal injection in 198@¢ state conducted or consulted any
medical or scientific studies in determining whichemicals to use for lethal injections or in
what quantity to administer them.

41. No state has conducted or consulted any mledricscientific studies on sodium
thiopental, pancuronium bromide, or potassium dtiéorduring lethal injections, or into the

guantity of each drug to administer.
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42. Defendants intend to executenBfhby administering the following drugs in the
following manner:
a) sodium thiopental (also known as sodium pentp{Bagrams);
b) pancuronium bromide (also referred to as payuldd milligrams); and,
c) potassium chloride (240 milliequivalents)

The drugs are injected in succession, one afteother. Saline solution is injected in
between each drug.

43. Defendants use these three chemicals betisese chemicals were used by other
states at the time Kentucky created its first leitjaction protocol.

44. Defendants neither conducted nor relied tponmedical or scientific studies in
determining to use these chemicals.

45. Defendants neither conducted nor relied tponmedical or scientific studies in
determining the quantity of chemicals to administer

46. In deciding which chemicals to use in Kentutdthal injections, Defendants did
not consult with any anesthesiologists, doctorstber medically trained personnel.

47. During state-court lethal injection litigatioon behalf of Plaintiff, Defendants
changed their protocol to increase the dose ofusodhiopental from 2 grams to 3 grams. This
change was made in late 2004.

48. The decision to increase the amount of sodhiopental was made by Defendant
Rees.

49. Defendant Rees has no medical training.

50. Prior to increasing the amount of thiopentaif 2 grams to 3 grams, Defendant
Rees did not consult any medical professionals taibateasing the dose of thiopental.

8
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51. Defendant Rees conducted no medical or siestudies on the effects of the
lethal injection chemicals before increasing theant of thiopental from 2 grams to 3 grams.

52. Defendant Rees did not consult any anestlogssts or medically trained person
about increasing the amount of thiopental befocegasing the dose from 2 grams to 3 grams.

53. Prior to April 18, 2005, Defendant Rees thHduthe directions on the lethal
injection chemical bottles would say how much & @memical to administer.

54. The package inserts and labels on the letipattion chemicals do not say how
much of the chemicals to administer during a lethijgiction.

55. Other than the fact that sodium thiopentahguronium bromide, and potassium
chloride are used in other states, prior to Ap8il 2005, Defendant Rees had no idea why these
three chemicals are used in Kentucky lethal inpeti

56. Defendant Rees currently has no knowledge tlvbge three chemicals are used
in Kentucky lethal injections.

57. Prior to April 18, 2005, Defendant Rees dmt Rnow why Kentucky lethal
injections used three chemicals instead of oneor t

58. Defendant Rees still does not know why Kekyulethal injections used three
chemicals instead of one or two.

59. Until April 18, 2005, Defendants thought tredl states that carry out lethal
injection administer sodium thiopental, pancuronionmomide, and potassium chloride.

60. New Jersey’s lethal injection protocol does mge pancuronium bromide.
Instead, they administer only sodium thiopental pothssium chloride.

61. Prior to April 18, 2005, Defendants were un@@aaat New Jersey uses only two
chemicals: sodium thiopental and potassium chlaondsarry out lethal injections.

9
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62. Defendants have not consulted with the NeweleDepartment of Corrections
about why they do not use pancuronium bromide graher neuromuscular blocking agent in
lethal injections.

63. Defendants have not considered adopting Neweysr chemical combination
(sodium thiopental and potassium chloride).

64. Defendants have not consulted any anesthemtdogbout the viability of
administering only sodium thiopental and potassainoride.

65. Defendants have not consulted any medical gsaieals about the viability of
administering only sodium thiopental and potassainoride.

66.  Assisted suicide is legal in Oregon. Accogdio the Death with Dignity reports
required by Oregon law, more than 170 terminallpdéople have been prescribed medication to
end their lives in Oregon.

67. In almost all of these cases, the termindlllgarson was prescribed a large dose
of pentobarbital, a long-acting barbiturate, asahky chemical to cause death.

68. Defendants have not consulted any medical peetcabout replacing sodium
thiopental with pentobarbital.

69. Defendants have not considered replacing sothiopental with pentobarbital.

70. Defendants have not consulted any medical peedoabout administering
pentobarbital as the sole chemical to cause death.

71. Defendants have not considered administeringoparbital as the sole lethal
injection chemical.

72. The usage of sodium thiopental is not mandayeKentucky law.

73. The usage of pancurium bromide is not mandayd€entucky law.

10



Case 3:06-cv-00022-KKC  Document 100-3  Filed 11/27/2006 Page 11 of 59

74. The usage of potassium chloride is not maadiay Kentucky law.

75. Finding that any one, a combination of, ortladlse chemicals violates the Eighth
Amendment to the United States Constitution will remuire statutory amendment or variance.

76. To carry out Plaintiff's execution, Defendamigend to insert two 1.V.’s into
Plaintiff.

77. The three chemicals will be injected fronfyane 1.V. line.

78. The L.V. insertion team will spend up to 6Ghaotes attempting to insert an L.V.
into Plaintiffs’ body.

79. If the I.V. insertion team is unable to indkk 1.V.’s after 60 minutes, Defendant
Rees and Defendant Simpson will ask Defendant ldetdo call off the execution and
reschedule it.

80. The chemicals are injected from outside the@tken chamber by pushing them
through a tube that flows approximately five feet the catheter that is inserted into the
condemned inmate’s vein.

81. The chemicals are injected by a member of Xeewdion team referred to as the
executioner.

82. The executioner (the person who actually isjékse chemicals) has no medical
training.

83. Plaintiff has never been allowed to depose tberavise question Kentucky’'s
execution team.

84. Plaintiffs in lethal injection litigation in bér states have been allowed to depose

or otherwise examine the execution team in CalilgriMaryland, and Missouri.
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85. Based on information learned from questioningdduri’'s execution team, a
federal district court judge in Missouri reverseild becision upholding Missouri’'s execution
protocol and instead ruled that the chemicals andgulures Missouri uses in carrying out lethal
injections pose an unnecessary risk of pain aniérgod in violation of the Eighth Amendment
to the United States Constitution.

86. Testimony from the only expert presented by state inBaze v. Rees is now
known to have been inaccurate.

A. Facts related to the unconstitutionality of thetri-chemical cocktail used in
Kentucky lethal injections.

87. Sodium thiopental (pentothal) is an ultrarshoting barbiturate.

88. Sodium thiopental begins to wear off almost edately.

89. Pancuronium bromide is a curare-derived agjest paralyzes all skeletal and
voluntary muscles.

90. Pancuronium bromide has no impact whatsoemeawareness, cognition, or
sensation.

91. Potassium chloride is an extraordinarilynpai chemical which activates the
nerve fibers lining a person’s veins and interfergth the rhythmic contractions of the heart,
causing cardiac arrest.

92. This particular combination and sequenceheimicals create an unnecessary risk
that Plaintiff will suffer an excruciatingly painfand protracted death in violation of the Eighth
Amendment to the United States Constitution.

93. Prior to injecting sodium thiopental, Defendamiffer the condemned inmate

Valium.
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94. If Plaintiff refuses to take Valium prior toshexecution, Defendants will force
him to do so if Defendants determine that Valiurawdtd be administered.

95. Defendants have no guidelines for determinimden what circumstance a forced
administration of Valium should take place.

96. Valium can interfere with sodium thiopentalfteetiveness.

97. Sodium thiopental is a powder that must be thiréo a liquid before injecting it.

98. According to the package insert for sodium ghittal, it should be administered
only “by individuals experienced in the conducimdfavenous anesthesia.”

99. Defendants are not experienced in the prodassravenous anesthesia.

100. The executioner, the person administeringptmtal, is not experienced in the
conduct of intravenous anesthesia.

101. According to the package insert for sodiurngkntal, “individual response to the
drug is so varied that there can be no fixed dasage

102. Defendants inject the same dose of thiopénmtal condemned inmates.

103. The concentration of thiopental injected datees the potency of sodium
thiopental, i.e., if the sodium thiopental is tatutkd, it will be less potent, and not ensure that
the condemned inmate does not feel pain at anyt danmg his execution.

104. Defendants are not adequately trained inngixine lethal injection chemicals to
ensure that the concentration of thiopental ingtatéo the condemned inmate prevents the
inmate from feeling pain.

105. Sodium thiopental is an ultra short-actiagbiturate which is ordinarily used

only in the induction phase of anesthesia to reradeurgical patient unconscious for mere
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minutes, specifically so that the patient may rexdeen and breathe on their own power if any
complications arise in inserting a breathing tubeegurgery.

106. Defendants administer sodium thiopental tovgmethe condemned inmate from
feeling pain.

107. Sodium thiopental is the only chemical adntémesd by Defendants to prevent the
condemned inmate from feeling pain.

108. Sodium thiopental does not relieve pain.

109. Analgesics (which include opiates) are tlas<lof chemicals that relieve pain.

110. Sodium thiopental is not an analgesic.

111. Defendants do not administer an analgesitewarrying out lethal injections.

112. Sodium thiopental is almost never used asotlly anesthetic during a surgical
proceeding.

113. During surgical procedures, a barbiturateadsninistered to render a person
unconscious and an analgesic is administered tremtisat the patient does not feel pain.

114. Both a barbiturate and an analgesic areramiisly administered during surgical
procedures.

115. Sodium thiopental was a state of the art badde in 1977 when lethal injection
first became a method of execution in the Unitetest

116. Sodium thiopental has been supplanted imiatical field by propafol.

117. As of April 20, 2005, Defendants are aware gw@dium thiopental has been
supplanted in the medical field by propafol.

118. Propafol is a safer and longer acting bardiéuthan sodium thiopental.
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119. Defendants have not consulted any medicalepsainals about the viability of
using propafol instead of sodium thiopental.

120. Defendants have not taken any steps to lowkthre viability of using propafol
instead of sodium thiopental.

121. Defendants have not taken any steps to |doktle viability of replacing sodium
thiopental with pentobarbital.

122. Because of its brief duration (usually dbfive to seven minutes), there is a
reasonable probability that sodium thiopental ¥ail to provide a sedative effect throughout the
entire execution process.

123. Three grams of sodium thiopental or even geladose is insufficient to induce
unconsciousness if sufficient sodium thiopental sdo®t reach the condemned prisoner’'s
bloodstream.

124. The concentration of sodium thiopental netdibse of thiopental injected into the
condemned inmate determines whether the condemneate will feel pain.

125. Defendants fail to monitor the concentrat@f sodium thiopental and fail to
monitor to ensure that the full quantity of sodithiopental reaches the inmate’s bloodstream.

126. Defendants fail to determine if the inmataumgonscious to the point of being
unable to feel pain prior to administering pancunonbromide and potassium chloride.

127. Defendants’ only form of monitoring for unsaiousness prior to injecting the
second and third chemical is physical observatich@inmate.

128. Prior to the administration of pancuroniumriae, checking corneal reflexes or
pinching a person to see if a person responds atkoas that could indicate whether a person
can feel painful stimuli.
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129. After the injection of pancuronium bromide,animes such as an EEG monitor
can be used to monitor for the ability to feel palistimuli.

130. If a person is able to feel pain, pancuronionmomide and potassium chloride
would be extremely painful.

131. Because Defendants choose to use potassiwndehlinstead of less painful
alternatives, it is essential to ensure that agmecainnot feel pain.

132. There are multiple levels of unconsciousness.

133. General anesthesia, also known as surgicatlesa, is the level of anesthesia a
person must be in to not feel pain during a lethalktion.

134. A person who appears unconscious to the lagrabr may not be in a state of
general anesthesia.

135. A person who appears unconscious can feelgravake up from painful stimuli
if they are not in a state of general anesthesia.

136. A person who is unable to respond to verlalwdit might be conscious enough to
wake and feel painful stimuli, such as the painseduby pancuronium bromide and potassium
chloride.

137. When sodium thiopental is the sole anesthatieast 39-42 mg/L of thiopental in
the bloodstream is necessary to ensure that arpeniocnot wake up from painful stimuliSee

Baselt, Disposition of Toxic Drugs and Chemical$/ian.

138. The 39-42 mg/L is the amount of thiopentalessary in the blood stream to
prevent a person from waking from painful stimuh fther words, the amount of thiopental
necessary to achieve surgical anesthesia), noartimint of thiopental necessary to prevent a
person from responding to a verbal command.
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139. North Carolina injects sodium thiopental dgréxecutions.

140. Numerous toxicology reports on executed deathinmates in North Carolina,
including toxicology results from four executionsnducted between November 2005 and the
end of January 2006, indicate thiopental levelswe39-42 mg/L.

141. Because the level of thiopental in bodiesnofates executed in North Carolina
was below 39-42 mg/L, these inmates were likelg &blfeel pain during their executions.

142. Because North Carolina injects pancuroniumminie, the condemned inmate
could not communicate that they were consciousfegithg pain, and evidence of consciousness
could not be apparent to the observers of the ¢ixecu

143. South Carolina administers two grams of sodiuopental.

144. Toxicology reports on death row inmate#iizona and South Carolina indicate
that numerous death-sentenced inmates in Arizodé&Banth Carolina had less than 39-42 mg/L
of thiopental in their bloodstream when executed.

145. Because the level of thiopental in body ofiates executed in Arizona and South
Carolina was below 39-42 mg/L, these inmates weelyl able to feel pain during their
execution.

146. Because both Arizona and South Carolina irgaacuronium bromide, none of
the condemned inmates could communicate that thene wonscious and feeling pain, and
evidence of consciousness could not be apparehetobservers of the execution.

147. Edward Harper is the only person judicialke@ited by lethal injection in
Kentucky.

148. Toxicology reports show that the level obiental in Edward Harper’'s blood at
the time of his execution by Defendants was betv&and 6.5 mg/L.
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149. The concentration of thiopental in Harpersddstream was insufficient to
ensure that he could not feel painful stimuli dgrins execution.

150. Edward Harper likely was conscious enougifel pain when pancuronium
bromide was administered.

151. Edward Harper likely was conscious enoudieébpain when potassium chloride
was administered.

152. Because Defendants injected Harper with pamowm bromide, Harper could not
communicate that he was conscious and feeling [@end, evidence of consciousness was not
apparent to the observers of the execution.

153. Dr. Dershwitz, who has testified on behaliufitiple correctional departments in
lethal injection challenges in many states asshetneither Harper nor any other inmate were
likely conscious, defined by him as the ability tespond to verbal stimuli, during their
execution.

154. Dr. Dershwitz has conducted no studies orusodhiopental.

155. Dr. Dershwitz bases his opinions on how chalsjother than sodium thiopental,
react with the human body.

156. Dr. Dershwitz bases his opinion on his knolgéeof the use of sodium thiopental
in conjunction with other chemicals to render amate unconscious.

157. Dr. Dershwitz's opinion is also based on @ngount of thiopental necessary to
ensure a lack of response to verbal stimuli.

158. Dr. Dershwitz rarely relies on thiopentalthe sole anesthetic during surgical

procedures.
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159. Dr. Dershwitz has not reviewed literature injecting thiopental as the sole
anesthetic and, until he testifiedBaze v. Rees, he was unfamiliawith Baselt's standard text for
determining the amount of thiopental necessarynsuee that a person will not respond to
painful stimuli.

160. A larger concentration of sodium thiopentahéxessary to obtain and maintain
unconsciousness when thiopental is used as thechelyical for this purpose.

161. Anindividual who is unable to respond tobastimuli can feel pain.

162. A larger concentration of sodium thiopentahecessary to ensure that a person
who cannot respond to verbal stimuli also cannelt pain.

163. Even according to Dershwitz, with 7 mg/L ofdson thiopental in the
bloodstream, 50% of the population will be ablegspond to verbal commands.

164. Based on Dershwitz's calculations, the amoohtthiopental in the blood
necessary to prevent a person from feeling pairt bribigher than 7 mg/L.

165. Toxicology results from numerous individualgeeuted in Arizona, North
Carolina, South Carolina, and the lone lethal ingecin Kentucky indicate that the thiopental
levels in the bloodstream were lower than 7 mg/L.

166. Dershwitz has calculated the amount of thitgddre expects to find in the blood
five minutes after an injection of 3grams of thiofa. Dershwitz’s predictions on this change
depending on what state has hired him as an expert.

167. In litigation in Maryland on behalf of Stev€¥ken, Dr. Dershwitz testified (by
affidavit) that 30.15 mg/L of thiopental shouldibeOken’s blood five minutes after injection.

168. 30.15 mg/L is below the 39-42 mg/L threshelkl necessary to prevent a person
from feeling painful stimuli, according to Baselt.
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169. Toxicology results from Oken’s execution shibnat 10 mg/L of thiopental, not
30.15 mg/L, was found in Oken’s bloodstream.

170. In the four most recent executions in Noréndlina, blood to test for the amount
of thiopental was drawn shortly after death anthattime of the autopsy.

171. Steven Van McHone’s toxicology results showmdpental levels of 1.5 mg/L
and 21 mg/L.

172. The thiopental levels in McHone were lowerrtipredicted by Dershwitz.

173. The thiopental levels in McHone were lowarttihe amount Dershwitz says is
necessary to prevent 50 % of the population frospeading to verbal stimuli.

174. The thiopental levels in McHone were lowaartithe 39-42 mg/L of thiopental
necessary to prevent a person from feeling pastioiuli, according to Baselt.

175. Elias Syriani’s toxicology results showedtiental levels of 4.4 mg/L, 11 mg/L,
and 12 mg/L.

176. The thiopental levels in Syriani were lowrt predicted by Dershwitz.

177. The thiopental levels in Syriani were loweart the amount Dershwitz says is
necessary to prevent 50 % of the population frospeading to verbal stimuli.

178. The thiopental levels in Syriani were lowkart the 39-42 mg/L of thiopental
necessary to prevent a person from feeling pastioiuli, according to Baselt.

179. Kenneth Boyd's toxicology results showeapleintal levels of 11 mg/L, and 29
mg/L.

180. The thiopental levels in Boyd were lower tpaedicted by Dershwitz.

181. The thiopental levels in Boyd were lower tltae amount Dershwitz says is
necessary to prevent 50 % of the population frospeading to verbal stimuli.
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182. The thiopental levels in Boyd were lower tithe 39-42 mg/L of thiopental
necessary to prevent a person from feeling pastiiuli, according to Baselt.

183. Perrie Simpson’s toxicology results showegental levels of 8.7 mg/L, 12
mg/L, 42 mg/L.

184. Two of the thiopental levels in Simpson wexger than predicted by Dershwitz.

185. Two of the thiopental levels in Simpson wkneer than the amount Dershwitz
says is necessary to prevent 50% of the populétoon responding to verbal stimuli.

186. Two of the thiopental levels in Simpson wéeer than the 39-42 mg/L of
thiopental necessary to prevent a person fromrigglainful stimuli, according to Dershwitz.

187. According to Dershwitz, 5 grams of thiopénthould render a person
unconscious in about one minute.

188. Recently, Delaware executed Brian Steckel. tobk many minutes for the
chemicals to take effect.

189. After the sodium thiopental was injected,c& was able to speak and asked
why it was taking so long for the chemicals to takect.

190. Steckel was not rendered unconscious withimiaute of the injection of
thiopental.

191. The length of time it took for Steckel to remdered unconscious shows that the
concentration or amount of thiopental (or both) tieched his bloodstream was insufficient to
prevent him from reacting to painful stimuli.

192. Witnesses to Steckel's execution observedk8tsc convulsions during his
execution.

193. Convulsions are caused by potassium chloride.
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194. Pancuronium bromide prevents witnesses froaingeconvulsions caused by
potassium chloride.

195. Because Steckel convulsed during his execguti@ pancuronium bromide did
not paralyze the body.

196. Because the sodium thiopental did not pre@atkel from feeling pain, he was
able to feel the excruciating agony of pancuronhromide and pain of potassium chloride.

197. California administers 5 grams of sodium tbiatal.

198. Recently disclosed information on the last I&®al injections in California
establishes that many inmates are conscious, arsdféleling the pain of pancuronium bromide
and potassium chloride during their executions.

199. Because sodium thiopental begins to weaalaifbst immediately and cessation
of respiration does not mean death, within five utés or less of the injection, the inmates will
be able to feel painful stimuli.

200. According to Dershwitz, a 5 gram dose of swdthiopental will cause virtually
all people to cease respiration and consciousnigssa minute.

201. Evidence from six executions in Californiawhbat, even after a 5 gram dose of
sodium thiopental, a condemned inmate’s breathoegs dot stop within a minute, and in some
situations has lasted for as long as twelve minutes

202. Jaturun Siripongs was executed in Californra February 9, 1999. The
administration of sodium thiopental began at 12304. and the administration of pancuronium
bromide began at 12:08 a.m., yet respiration diccease until 12:09 a.m., five minutes after the
administration of sodium thiopental began and onmute after the administration of
pancuronium bromide.
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203. The amount of time that elapsed before raspir stopped establishes that
Siripongs did not stop breathing within one minot¢éhe injection of sodium thiopental.

204. The amount of time that elapsed before resmirastopped creates a high
likelihood that the sodium thiopental was not watkiand that Siripongs was able to feel pain
during his execution.

205. Manuel Babbitt was executed in CaliforniaMay 4, 1999. The administration
of sodium thiopental began at 12:28 a.m. and tieir@dtration of pancuronium bromide began
at 12:31 a.m., yet respiration did not cease U2tiB3 a.m., five minutes after the administration
of sodium thiopental began and two minutes afterdatministration of pancuronium bromide
began.

206. In addition, brief spasmodic movements wéxgeoved in Babbitt’s upper chest at
12:32 a.m. Babbitt maintained a steady heartab®5 or 96 beats per minute for seven minutes
after he was injected with sodium thiopental.

207. Babbitt's heart rate and the amount of tihed elapsed before respiration ceased
establishes that Babbitt did not stop breathinghiwitone minute of the injection of sodium
thiopental

208. Babbitt's heart rate and the amount of tihved £lapsed before death establishes
that the sodium thiopental was not working and Balbbitt was likely able to feel pain during
his execution.

209. Darrell Keith Rich was executed in Califorrsm March 15, 2000. The
administration of sodium thiopental began at 12306. and the administration of pancuronium
bromide began at 12:08 a.m., yet respiration didcease until 12:08 a.m., when pancuronium
bromide was injected, two minutes after the adnai®n of sodium thiopental began.
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210. Chest movements were observed in Rich frod912:m. to 12:10 a.m.

211. The above information on Rich’s executioralelsthes that Rich did not stop
breathing within one minute of the injection of aod thiopental

212. The above information on Rich’s execution ldgthes that the sodium thiopental
was not working and that Rich was able to feel fpistimuli during his execution.

213. Stephen Wayne Anderson was executed in @abf@n January 29, 2002. The
administration of thiopental began at 12:17 a.ndl #a@ administration of pancuronium bromide
began at 12:19 a.m., yet respiration did not caadd 12:22 a.m., five minutes after the
administration of sodium thiopental began and thremutes after the administration of
pancuronium bromide began.

214. The above information establishes that Andexdid not stop breathing within
one minute of the injection of sodium thiopental.

215. The above information establishes that theusodhiopental was not working
and that Anderson was likely able to feel paintuhsli during his execution.

216. Stanley Tookie Willlams was executed on Ddmam13, 2005. The
administration of sodium thiopental began at 12a2&., the administration of pancuronium
bromide began at 12:28 a.m., and the administratigrotassium chloride began at 12:32 a.m. or
12:34 a.m., yet respiration did not cease untilezitl2:28 a.m. or 12:34 a.m.

217. The above information establishes that Wilkadid not stop breathing within a
minute of the injection of sodium thiopental.

218. The above information establishes that tredtuso thiopental was not working

and that Williams was likely able to feel painftihsuli during his execution.
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219. Clarence Ray Allen was executed on Januayy2@@6. The administration of
sodium thiopental began at 12:18 a.m., yet respiratid not cease until 12:27 a.m., when
pancuronium bromide was injected.

220. The above information establishes that Atleh not stop breathing within one
minute of the injection of sodium thiopental.

221. The above information establishes that thiuso thiopental was not working
and that Allen was likely able to feel painful stilnduring his execution.

222. Defendants do not keep logs on whether amdlbog the condemned inmate is
breathing.

223. Defendants have taken no precautions orctoreemeasures to ensure that three
grams of sodium thiopental will reach an inmatd@oldstream in the correct concentration and
render the inmate unconscious enough to not feel pa

224. Defendants do not use any medical equipneemionitor the condemned inmate’s
respiration, heart beat, pulse, or brain wavesgute execution.

225. If thiopental is not injected directly into \ein, it will not render a person
uNCoNScCious.

226. If the vein collapses, thiopental will leaka the surrounding tissue and fail to
render the inmate unconscious.

227. If thiopental is injected into a locationtive body that is not a vein, the thiopental
in the inmate’s body would be extremely painful.

228. During the execution of Joseph Clark in GdmoMay 2, 2006, Clark appeared to
fall asleep, but about three or four minutes laterraised his head and began speaking.

229. Clark’s vein collapsed after the chemicalgdwmeto flow.
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230. Because Clark’s vein collapsed, the chemioafgan to flow into other parts of
his body, causing pain but not rendering him uncmus or causing his death.

231. It took one hour and twenty six minutes toycaut Clark’s execution.

232. In surgical procedures, the quantity of Hredg administered depends upon
factors unique to the patient including size, weigind past drug usage.

233. Administration of valium can lessen the eftig of sodium thiopental.

234. In an individual who is resistant to soditmopental, a higher dose of sodium
thiopental is necessary to induce unconsciousreesiset point where the person will not feel
pain.

235. An overweight person is likely to be morasest to sodium thiopental.

236. Prolonged usage of barbiturates builds wgs@tance to sodium thiopental.

237. Edward Harper presented none of the aboveéionexd risk factors.

238. An insufficient amount or concentration ofdsmn thiopental reached Edward
Harper’s bloodstream.

239. Due to the chemical combination and sequersed in the Kentucky execution
process, there is a probability that the sedatifexeof the sodium thiopental will be neutralized
instantly by the second chemical, pancruonium bdemi

240. When sodium thiopental is exposed to pancunorbromide, sodium thiopental
precipitates, i.e., returns to the solid condition.

241. Once sodium thiopental returns to its solidditoon, it no longer performs its
anesthetic function.

242. If Plaintiff is not adequately sedatedthe point where he cannot feel painful
stimuli, he will suffer the conscious experiencebaing paralyzed while suffocating and an
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intense fiery burning sensation in every nerveisidody, if Defendants execute him with the
three chemicals Kentucky plans to use for his etxecu

243. The second chemical involved in the lethakatipn process, pancuronium
bromide, is a derivative of curare that acts asw@e@muscular blocking agent.

244. Pancuronium bromide is a long acting neuraoias blocking agent.

245.  While pancuronium bromide paralyzes skélehd voluntary muscles, including
the diaphragm, it has no effect on consciousnefiseoability to feel pain.

246. Pancuronium bromide will serve only to masle excruciating pain and
convulsions suffered by Plaintiff.

247. Pancuronium bromide prevents a consciousithahl from notifying anyone that
he or she is conscious or in pain.

248. Pancuronium bromide prevents a consciousighgal from showing any signs of
consciousness or pain.

249. Defendants do not monitor for consciousnegsor after the injection of sodium
thiopental or pancuronium bromide.

250. Many means of monitoring for consciousnesterainjecting pancuronium
bromide exist, including blood pressure cuffs, EE®nitoring, using an EKG machine (if
located in the execution chamber and read througtie execution, not just at the end to
determine death).

251. None of the above means of monitoring forsctusness after injecting sodium
thiopental or pancuronium bromide are used by Diats.

252. A condemned inmate who appears unconscioud terl pain because
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1) less than the expected dose of the anesthetizungy dodium thiopental, has
been successfully injected into the individual’'sdastream, or has failed to
remain in the person’s bloodstream;

2) sensitivity to sodium thiopental varies greatly amdhe population and some
individuals;

3) the duration of the effectiveness of sodium thigpkhas worn off; OR,

4) the concentration of sodium thiopental was insigfit to render the inmate
unconscious to the point where the inmate canrebii@n.

253. If a condemned inmate regains consciousrese ability to feel pain during an
execution, the inmate will suffer the agony of satition and paralysis due to pancuronium
bromide and the excruciating pain of potassium ritiéo

254. The pain suffered by a conscious inmate waaldess if Defendants replaced
potassium chloride with some other chemical to shepheart.

255. Pancuronium bromide collapses the lungs i@nd,conscious person, causes the
extreme agony of paralysis and suffocation.

256. Death by suffocation is akin to drowning.

257. Death by suffocation is akin to dying igas chamber.

258. Pancuronium bromide can cause individualste a gastric reaction that causes
vomit to fill an inmate’s mouth.

259. The vomit caused by the usage of pancurobitomide can flow into a person’s
lungs causing suffocation.

260. Because pancuronium bromide paralyzes idyghhgm, a person is unable to
regurgitate the vomit.
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261. If a person is conscious when the vomit §omto the mouth, a person paralyzed
by pancuronium bromide is likely to suffer extremp&n and suffering as the person silently
chokes to death on vomit.

262. The American Veterinary Medicine Associat{&VMA) condemns the use of
neuromuscular blocking agents such as pancuroniomitle in the euthanasia of animals when
a sedative (anesthetic or barbiturate) is admirgdte

263. At least 31 states have made the use of pamom bromide on domestic
animals illegal. Kentucky is one of a majority&thtes that have banned its use. K.R.S. section
321.181(17) and 201 K.A.R. 16:090.

264. Since legislatures began prohibiting usingrosauscular blocking agents with
sedatives, no legislature or other governing bodg lkxpressly condoned this practice or
repealed statutes forbidding it.

265. The first lethal injection procedure designedhe United States called for a
paralytic agent to cause death.

266. Using pancuronium bromide or any chemicaltég sespiration is not necessary
to cause death.

267. Potassium chloride, the third chemical inedivin Kentucky's lethal injection
process, stops the prisoner’s heart, and, therabseccardiac arrest and death.

268. With the use of potassium chloride, pancunonbromide is not necessary to
cause death.

269. Pancuronium bromide serves no legitimateqgaepn a lethal injection execution,
particularly considering the readily available aiegive of conducting the lethal injection
execution without pancuronium bromide.
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270. Pancuronium bromide is administered to nthkelethal injection process more
aesthetically palatable for the official withesd®s preventing the witnesses from seeing any
involuntary twitching, convulsions, or seizurestthey be caused by the potassium chloride or
the dying process itself.

271. The involuntary muscle reactions caused lbggstum chloride can be avoided by
using many other non painful ways of stopping tearhthat will not cause involuntary muscles
reactions.

272. Eliminating pancuronium bromide from the #&thnjection process will not
increase the amount of pain that a condemned insudifiers during the dying process.

273. Preventing official witnesses from seeingdffects of each chemical during the
lethal injection process is not a legitimate reamoadminister a drug, particularly when the drug
increases the risk of inflicting horrific pain aadffering upon the condemned person.

274. Preventing witnesses from seeing the effeictbe killing agent prevents public
perception and awareness regarding that agentthaisdviolates the Eighth Amendment to the
United States Constitution because it preventspiligic from moving towards an informed
consensus either for or against the use of thiadgitthemical.

275. A chancery court in Tennessee has foundusiage of pancuronium bromide
during lethal injections to be arbitrary and unrsseey.

276. The use of pancuronium bromide during arcetx@n violates evolving standards of
decency.

277. The use of pancuronium bromide during an &t@t creates an unacceptable risk

that Plaintiff will suffer an unnecessarily painfigath.
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278. Potassium chloride, the third chemical usedKentucky’s lethal injection
process, is a strong alkaline chemical.

279. Potassium chloride is commonly used as rald s

280. In Kentucky lethal injections, potassium cide is used to stop the heart from
beating, and thus to cause death.

281. The EKG printout from the one lethal injentiexecution in Kentucky (that of
Edward Harper) shows that Harper was alive wheagsoam chloride was administered and that
potassium chloride caused his death.

282. During the execution of Clarence Ray AllerCialifornia on January 17, 2006, a
second administration of potassium chloride hade@dministered because the first one did not
kill him.

283. The dose of potassium chloride administeredlten should have caused his
death in less than a couple of minutes, as sodheagotassium chloride cycled through Allen’s
body.

284. The fact that a second dose of potassiumideltiad to be administered to Allen
establishes that the full dose of potassium chéodid not reach Allen’s heart.

285. When potassium chloride reaches the heddarge doses, such as that used in
Kentucky lethal injections, it causes a massivetregtack.

286. The administration of potassium chloridextremely painful when administered
intravenously.

287. Potassium chloride ravages the organs bgirmg an extremely painful burning

sensation in every nerve as it courses througbhadhs.
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288. Pancuronium bromide prevents an inmate frapressing the pain caused by
potassium chloride.

289. Potassium chloride can be replaced by manypaorful chemicals that would
stop the heart in a short period of time withoutstag any convulsions.

290. Dilantin is a non-painful chemicals that wbstop the heart in a short period of
time without causing any convulsions.

291. Veterinarians do not use potassium chlondsuthanizing animals.

292. Veterinarians euthanize animals by injectingthal dose of pentobarbital.

293. Pentobarbital is a long acting barbiturate.

294. Pentobarbital is a potential alternative te thni-chemical cocktail used in
Kentucky lethal injections.

295. Defendants have shown a deliberate indiftereto the risk of inflicting
unnecessary pain and suffering and towards serndical needs, by copying lethal injection
procedures from other states without investing nmegginl and independent efforts to ensure that
Kentucky's lethal injection execution proceduresnpty with contemporary medical standards
and long-standing constitutional standards.

296. Upon information and belief, Defendants hemeducted no scientific or medical
studies concerning the chemicals and procedurgsube for lethal injection since they were
made aware of potential problems with the procegsuigust 2004.

297. Defendants’ failure to conduct medical oestfic tests on the chemicals since
August 2004 and their failure to adopt alternatoleemicals and procedures in light of the
information presented to them since August 2004wnshtheir deliberate indifference towards
known medical needs.
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298. The risk of inflicting severe and unnecesgaain and suffering upon Plaintiff
during his execution is grave because Warden Simpsbo is in charge of the prison where
executions take place, has never been involved gxacution by lethal injection.

299. The risk of inflicting severe and unnecesgaaiyn and suffering upon Plaintiff
during his execution is grave because Warden Simpsbo is in charge of the prison where
executions take place, has never witnessed an #&xedwy lethal injection.

300. The risk of inflicting severe and unnecesgaain and suffering upon Plaintiff
during his execution is grave because executiom teeembers regularly have had difficulty
inserting the 1V needle into test subjects durimgchknlethal injections.

301. The risk of unnecessary pain and sufferingréare because when the Kentucky
Department of Corrections carried out its first amdy lethal injection, unanticipated problems
occurred and the Department of Corrections proakedout correcting these problems.

302. According to witnesses at the executiona&d Harper on May 25, 1999,
it took ten minutes and at least three stabs witteedle to find a suitable vein to inject the
chemicals.

303. According to witnesses at the executionaw&rd Harper on May 25, 1999,
within two minutes of the administration of sodidlmopental, Harper’s face turned purple and
became puffy.

304. Defendants did not determine if a purple poffy face was normal during an
execution by lethal injection, but continued wille texecution.

305. Defendants have taken no steps subsequentlgtermine whether a purple and
puffy face is normal during a lethal injection.

306. The risk of unnecessary pain and suffasrmgyave in Kentucky because the

33



Case 3:06-cv-00022-KKC  Document 100-3  Filed 11/27/2006 Page 34 of 59

individuals responsible for mixing the chemicafssarting the 1.V.s, and injecting the chemicals
are not adequately trained.

307. The risk of unnecessary pain and sufferiregraalfunctions in the lethal injection
process is grave in Kentucky because Defendargstithie chemicals from outside the execution
chamber by sending the chemicals through a tubtectiraéies the chemicals to the vein rather
than injecting the chemicals directly into the vein

308. The lethal injection chemicals travel throwagtube in the wall for five feet before
entering the condemned inmate.

309. Defendants could inject the chemicals diydatio the vein if the executioner was
inside the execution chamber and inserted the aadsndirectly into the catheter.

310. Plunging the chemicals through a tube caedeto a catheter rather than
injecting the chemicals directly into the vein i@ases the risk that the condemned inmate will
suffer unnecessary pain during his execution.

311. How fast the lethal injection chemicals auvshed through the plunger into the
tube impacts whether the chemical will get intaeaspn’s vein.

312. How fast the lethal injection chemicals pushed through the plunger into the
tube impacts how long it will take for a chemicaltake effect and how quickly that effect will
wear off.

313. The executioner is not trained in how fagiush the plunger.

314. The executioner is not instructed on howt@apush the plunger.

315. The package inserts and labels on the latfedtion chemicals do not say how

fast to push the plunger.
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316. There is a high risk that the executioner magh the lethal injection chemicals
into Plaintiff too quickly or too slowly.

317. If the lethal injection chemicals are pushetd Plaintiff too quickly or too
slowly, Plaintiff will suffer unnecessary pain.

318. Defendants use one size catheter to ifjedethal injection chemicals.

319. The size of the catheter used during lethjgctions is different than the size
standardly used in medical settings for drawingtlor inserting an 1.V.

320. If too small a catheter is used during Rii#is execution, the chemicals will not
reach Plaintiffs’ bloodstream as quickly as thegugt.

321. Using too small a catheter creates an unsaessk that the injection of sodium
thiopental will not prevent the inmate from feelipgin throughout the execution.

B. Facts relevant to inserting an I.V.

322. Defendants plan to insert two L.V. line®iRaintiff.

323. Different size catheters are used in megicadeedings depending on the height
and weight of the patient and the size of the ptieveins.

324. If the catheter is too large, the vein cdaltmv out.

325. A blown vein means that the chemicals wowddgbing into a part of the body
other than the vein or not entering the body aif &licauses the 1.V. to dislodge.

326. Injecting the lethal injection chemicals irtgart of the body other than the vein
would be extremely painful.

327. Injecting the lethal injection chemicals irtgart of the body other than the vein

would prevent the chemicals from having the desaféeict.
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328. Injecting sodium thiopental into a part aé thody other than the vein means that
the thiopental would not render a person unconsciou

329. Defendants use only one size catheter digthgl injections.

330. Defendants do not take into consideratierctndemned inmate’s weight, height,
or the size of the inmate’s veins in determiningatvize catheter to use during the inmate’s
execution.

331. The size of the catheter used by Defendamisgl lethal injections is different
from the size most commonly used when drawing blmodserting an 1.V. in a medical setting.

332. The size of the catheter used in lethal trgas increases the likelihood that
Defendants will not be able to insert an I.V. iRlaintiff's veins.

333. Training and experience in drawing blood iffecknt from training and
experience in inserting a catheter.

334. The L.V. team has no experience in insewicgtheter.

335. The L.V. team has no training in insertincpgheter.

336. Defendants will spend up to 60 minutes gtterg to insert the two L.V. lines.

337. The decision to spend up to 60 minutes imgeran LV. is a change to
Defendants’ execution procedures that occurrechduhe lethal injection litigation on behalf of
Ralph Baze and Thomas Bowling.

338. Defendant Rees made the decision to regh@eskecution team to attempt to
insert the 1.V. for 60 minutes.

339. Defendant Rees did not consult any medicafiepsionals concerning attempting
to insert an LV. for 60 minutes prior to requiriige execution team to spend 60 minutes
attempting to insert an 1.V.
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340. In Kentucky, doctors and nurses are not irealin obtaining venous access.

341. In Kentucky, doctors and nurses are not gedhito intervene if complications
arise from attempting to obtain venous access.

342. Defendants may attempt to insert an 1.V. theogroin.

343. Inserting an L.V in the groin creates an wessary risk of pain and suffering.

344. Inserting an L.V. in the groin mutilates thaly.

345. Inserting an L.V. in the groin violates thgrdty of man.

346. Defendants have stated that if they are unablaedert an I.V. after 60 minutes,
they will ask Defendant Fletcher to call off theseution.

347. Defendants have not declared what they willfdefendant Fletcher refuses to
call off the execution.

348. If Defendant Fletcher refuses to call off éxecution, Defendants may use a cut
down procedure to insert an L.V. into Plaintiff ohg his execution.

349. If Defendant Fletcher calls off the exeautiDefendants will practice and attempt
the same process of inserting a needle into Plainti

350. This cycle of calling off Plaintiff's execon, practicing inserting LV.’s,
rescheduling Plaintiff's execution, and performitige same method of inserting an L.V. will
continue repeatedly with no likelihood that Defentdawill be able to insert an I.V. into Plaintiff.

351. The likelihood that a problem will arise irtg®y an I.V. needle is great because
Defendants had difficulty inserting an L.V. needhbethe only lethal injection execution they
carried out, and because Plaintiff has bad veins.

352. In executing Edward Harper on May 25, 19880k Defendants ten minutes to
access his veins.
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353. The difficulty accessing Edward Harper’s veuring his execution in 1999 was
an unanticipated problem.

354. Similarly, Ohio’s difficulty accessing theing of Joseph Clark on May 2, 2006
was an unanticipated problem.

355. It took the execution team more than twentyutes to insert an 1.V. in Clark’'s
vein.

356. When Clark’s vein collapsed, it took the exmm team approximately 40
additional minutes to reinsert an I.V. into Clarksin.

357. Throughout the attempts to insert an L.V. #m&l injections of the chemicals,
Clark was heard moaning and groaning in pain.

358. It is likely that Defendants will have difiity inserting an L.V. into Plaintiff
during his execution.

359. If veins or blood vessels blow during an exien, the chemicals will not have
the desired effect.

360. If the chemicals do not remain in Plaintifi®ins, Plaintiff will suffer an
excruciatingly painful death.

361. It should only take two to three minutegsert an 1.V.

362. Well before 20 minutes of attempting to rhs@ 1.V. has elapsed, the inmate will
experience a great deal of pain and discomfort.

363. After 20 minutes of attempting to insertladh, the 1.V. team will have exhausted
all available locations to insert a needle.

364. Attempting to insert a needle for 60 minutedilates the body in violation of the
Eighth Amendment to the United States Constitution.
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365. Attempting to insert a needle for 60 minusesxcessive in violation of the Eighth
Amendment to the United States Constitution.

366. Attempting to insert a needle for 60 minugeannecessarily painful in violation
of the Eighth Amendment to the United States Caurtgin.

367. Subjecting Slaughter to the possibility ofltiple attempts to execute him causes
unnecessary psychological suffering, in violatiédrthe Eighth Amendment to the United States
Constitution.

C. Facts relevant to Defendants’ inadequate equipemt and personnel for

maintaining life if a stay of execution is grantedafter the first or second chemical is

administered.

368. Life can be maintained after 3 grams of sodiniopental has been injected into a
person.

369. Maintaining life after an injection of 3 gramf sodium thiopental would not be
difficult if medical personnel certified in cardidde support are present at the execution
chamber and provided with the proper equipment.

370. Life can be maintained after the administrabf pancuronium bromide during
lethal injections.

371. Maintaining life after an injection of pameaoium bromide would not be difficult
if medical personnel certified in cardiac life soppare present at the execution chamber and
provided with the proper equipment.

372. There are chemicals that will stop the hebui, are easier to reverse than
potassium chloride.

373. EMT’s, phlebotomists, and doctors of generatlicine are not trained in how to
reverse the effects of sodium thiopental or pantura bromide.
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374. No member of Defendants’ execution teandeqaately trained in reversing the
effects of sodium thiopental or pancuronium bromide

375. No doctor or medical professional is predaside the execution chamber to
reverse the effects of sodium thiopental or pantura bromide.

376. Having a medical professional trained in howeverse the effects of sodium
thiopental and pancuronium bromide physically ledai the execution chamber is essential to
reversing the effects of the chemical before deatiurs.

377. If a stay of execution is granted after sodthiopental or pancuronium bromide
is administered, Defendants have an obligationate@ tmeasures to maintain the life of the
condemned inmate.

378. During lethal injection litigation on behaif Ralph Baze and Thomas Bowling,
Defendants created a one page document on theafucdtonset of the chemicals, and how to
reverse the effects of the lethal injection cheisica

379. This one page document is what Defendaptsedying on in determining how to
reverse the effects of the lethal injection cheisica

380. This one page document is incorrect on howeterse the effects of the lethal
injection chemicals.

381. This one page document instructs Defendantsé equipment and chemicals to
reverse the effects of the lethal injection cheisitiaat could cause the inmate’s death.

382. This one page document instructs Defendantse equipment and chemicals to
reverse the effects of the lethal injection chetsitiaat would not reverse the effects of the lethal

injection chemicals.
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383. This one page document fails to instruct Deémts to use equipment and
chemicals to reverse the effects of the lethalciigg chemical that are absolutely necessary to
reverse the effects of the lethal injection cheisica

384. Defendants have a “crash cart” available @ueglly to maintain life if a stay of
execution is granted after sodium thiopental orcpaonium bromide is administered.

385. Defendants’ crash cart does not have alttieenicals listed on Middendorf's one
page document.

386. Defendant Haas designates the person whopalate the crash cart.

387. For the previously scheduled execution ofnid® Clyde Bowling, Defendant
Haas was the individual who would operate the ccash

388. Defendant Haas is the Medical Director fer Brepartment of Corrections.

389. Defendant Haas has not worked in an emergereglical setting since medical
school.

390. Defendant Haas is a practicing psychiatrist.

391. Defendant Haas has not treated patients my iy@ars.

392. Defendant Haas is not adequately trained aintaining life after sodium
thiopental or pancuronium bromide has been injertexda person.

393. No medical professional employed by the KekyuDepartment of Corrections is
adequately trained in maintaining life after soditmopental or pancuronium bromide has been
injected into a person.

394. The crash cart Defendants have availablbheatKentucky State Penitentiary is
insufficient to maintain life after sodium thiopahtor pancuronium bromide has been
administered.
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395. Medications to increase blood pressure amdraxct the heart are necessary to
maintain life after 3 grams of sodium thiopentad baen administered.

396. Epinephrine is necessary to maintain lifeeoBagyrams of sodium thiopental has
been administered.

397. Once pancuronium bromide is administeretfical ventilation is necessary to
maintain life.

398. Artificial ventilation is not part of the eigment included on Defendants’ crash
cart.

399. Insulin is also necessary to maintain lifa gtay of execution is granted after the
lethal injection chemicals have begun to flow tlgloshe condemned inmate’s body.

400. Insulin is not one of the drugs in Defendarrash cart.

401. Neostigmine is necessary to maintain life stay of execution is granted after the
lethal injection chemicals have begun to flow tlglothe condemned inmate’s body.

402. Neostigmine is not one of the drugs in Defentsf crash cart.

403. Because Defendants’ crash cart does not ioothia equipment necessary to
maintain life after sodium thiopental or pancurenibromide have been injected, Defendants’
crash cart does not meet the minimum constituticeglirements for maintaining life.

404. It would not be difficult for Defendants tittain the necessary equipment for
maintaining life after the first or second chemilsat been administered.

D. Facts Relevant to the Due Process and FundamahFairness Claim.

405. The Due Process clause prevents a person deong sentenced to death and

executed upon information that he is barred frofutireg.
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406. The Due Process clause requires notice lenopportunity to be heard prior to
depriving a person of life, liberty, or property.

407. In Kentucky, inmates sentenced to death poidarch 31, 1998 are permitted to
choose electrocution.

408. In order to make a knowing and intelligehbice between lethal injection and
electrocution, death sentenced inmates must hawpportunity to review the entire execution
procedures for both methods.

409. Defendants refuse to disclose the execuirocedures that will be utilized in
carrying out Plaintiff's executions.

410. Due process and notions of fundamentaldagmandate that Defendants provide
Plaintiffs with a copy of the execution procedutieat will be used to extinguish their lives so
that they can make an intelligent and knowing denisf a method of execution.

411. Due process and notions of fundamentaldagmandate that Defendants provide
Plaintiffs with a copy of the execution procedutieat will be used to extinguish their lives so
that they can independently determine whether &icpéar aspect of the lethal injection or
electrocution process may constitute cruel and walupunishment, and to consult medical
experts concerning that possibility.

E. Facts Relevant to the Electrocution Claim.

412. In Kentucky, condemned inmates sentenced fwiblarch 31, 1998, may choose
between electrocution and lethal injection.

413. Plaintiff will not select a method of exéon.

414. The default method of execution in Kentuckletkal injection.

415. If lethal injection is found unconstitutiorat its face, Kentucky law requires
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executions to be carried out by electrocution.

416. Execution by electrocution violates the Bighmendment of the United States
Constitution.

417. Nebraska is the only state in the countat tltilizes electrocution as the sole
method of execution.

418. Warden Simpson, who is in charge of theoprishere executions take place, has
never been involved in an execution by electrocutio

419. The Deputy Wardens at the Kentucky Statet@aimry have not participated in
an execution by electrocution.

420. Execution by electrocution will cause PIl#into consciously suffer an
excruciatingly painful and protracted death.

421. The American Veterinary Medicine Associatiblans electrocution in the
euthanasia of animals.

422. Electrocution causes death by asphyxia ardlac arrest.

423. At least 2000 volts of electricity are nesaeyg to cause heart death.

424. If heart death is not immediately achieveagecution by electrocution is
excruciatingly painful.

425. During an execution by electrocution, theyb@uids heat to a temperature near
the boiling point of water.

426. Execution by electrocution causes third fandth degree burns.

427. Third and fourth degree burns are extrerpaigful.

428. Consciousness is controlled by the brain.

429. The human skull insulates the brain fronhhigltage electricity.
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430. If high voltage electricity does not realsh brain, Plaintiff will remain conscious

during his execution.

431. There are documented cases of condemnedasmwab were alive after the first
administration of electricity.

432. Condemned inmates’ hearts have beaten hédlow of electricity has stopped.

433. The continued beating of the heart afteccdssation of the current indicates that

unconsciousness was not instantaneous.

434. Respiratory movement has been observediteroned inmates after the flow of

electricity has stopped.
435. Respiratory movement indicates brain functiand a lack of instant
incapacitation.
436. Respiratory centers are located near deepcpaiers.
437. Respiratory movement shows that the pairecgmtre not instantly destroyed.
438. If Plaintiff is conscious during his eleaution, he will suffer an excruciatingly
painful death by asphyxia and cardiac arrest.
439. Unnecessary pain and suffering is inhereekatutions by electrocution.
440. Botched electrocutions have occurred in th#ed States.
441. Execution by electrocution causes mutilatibthe body including:
a) severe burns to the face and scalp;
b) burns to the legs;
C) burns to other parts of the body;
d) discoloring of the skin;
e) layers of skin pealing and melting away;
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f) contortion of the limbs, fingers, and toes;

Q) vomiting blood;

h) vomiting drool; and,

) exploding body parts.

442. The Commonwealth of Kentucky has carriedané execution by electrocution
since 1962, the electrocution of Harold McQueemhd8a7.

443. According to the post mortem examinatiotdafold McQueen conducted by the
Western Regional Medical Examiner, McQueen sufféhediollowing types of injuries from the
electrocution:

a) a 1-2 mm ring like contact electrical burn enanglthe parietal and frontal
scalp, gray-brown in color, which was bordered bgmam -1 cm rim of
pallor, which was bordered by a lateral rim of @p3cm. of subcutaneous
congestion;

b) a 17 x 6 cm. “irregular” contact electrical bumm he right calf just below the
knee;

c) partially charred skin with blistering;

d) a1-2 mm “C” shaped electrical burn on the righgh

e) pressure marks from the electric chair straps ptesethe face, back of head,
extremities, and abdomen;

f) red-purple ecchymosis (escape of blood into trsaiéson the right bicep;

g) “irregular” red-purple ecchymosis on the upper fefearm; and,

h) a cluster of red-purple petechiae (hemmorrhagehemlorsal right foot.
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444. Execution by electrocution violates theetrand unusual punishment clause of
the Eighth Amendment because electrocution:
a) causes unnecessary pain and suffering;
b) creates a risk of unnecessary pain and sodgfer
C) mutilates the body;
d) serves no legitimate purpose consideringeiistence of readily available
and less painful alternatives; and,

e) violates evolving standards of decency.

VI. EXHAUSTION OF ADMINISTRATIVE REMEDIES

445. Exhausting administrative remedies througprigon grievance policy is not
required for this type of action because the iegirare prospective in the sense that the
injuries will not occur until the execution takdage.

446. Bowling has not filed an institutional griecan But based on the treatment of
Moore and Leonard’s grievance, it is clear that imistrative remedies are unavailable for
the type of claims at issue in this case. With Mo®efendants denied his grievance on the
basis that it was not a grievable issugee Grievance Rejection Notice for Brian Keith
Moore attached to Brian Keith Moore’s complaint.eféndants did the same thing with
Leonard’s grievance. Thus, Bowling need not exhadministrative remedies because there
can be no relief afforded through the institutiogakvance process and thus no available
administrative remedy to exhaust.

447. This Court allowed Leonard to intervene ins tlaction without exhausting
administrative remedies. Thus, the law of the ¢asleat exhausting administrative remedies

is not a requirement for intervening in this action
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VIl. CLAIMS FOR RELIEF
Claim A - - administration of chemicals.

448. Defendants intend to extinguish Plaintifffe by administering chemicals
in a manner that creates an unnecessary risk af grad suffering in violation of the Eighth
Amendment to the United States Constitution.

Claim B - - three chemical combination.

449. Defendants intend to execute Plaintiff byeatipg a combination of three
chemicals - - sodium thiopental, pancuronium boemand potassium chloride - - that creates
an unnecessary risk of pain and suffering in viotabf the Eighth Amendment to the United
States Constitution.

Claim C - - analgesic

450. Defendants’ failure to administer an analgesiring the lethal injection process
creates an unnecessary risk of pain and sufferingalation of the Eighth Amendment to the
United States Constitution.

Claim D - - sodium thiopental

451. Defendants’ use of sodium thiopental as dnéhe lethal injection chemicals
creates an unnecessary risk of pain and sufferingalation of the Eighth Amendment to the
United States Constitution.

Claim E - - pancuronium bromide as lethal injectionchemical

452. Defendants’ use of pancuronium bromide asodrtkee lethal injection chemicals

creates an unnecessary risk of pain and sufferingalation of the Eighth Amendment to the

United States Constitution.
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Claim F - - pancuronium bromide preventing public perception of effects of chemicals

453. The use of pancuronium bromide prevents pubiareness necessary to any
change in consensus for or against lethal injectioriolation of the Eighth Amendment to the
United States Constitution.

Claim G - - pancuronium bromide under standards ofdecency

454. The use of pancuronium bromide does notoconfvith evolving standards of
decency, and thus, Defendants’ use of pancuronitomide violates the cruel and unusual
punishment clause of the Eighth Amendment to thigedrStates Constitution.

Claim H - - potassium chloride

455. Defendants’ use of potassium chloride as afnthe lethal injection chemicals
creates an unnecessary risk of pain and sufferingalation of the Eighth Amendment to the
United States Constitution.

Claim | - - deliberate indifference involving the cvemicals

456. Defendants’ adoption of lethal injection cleaits on the basis that other states
use the same chemicals, their failure to consuth wiedical professionals, and their failure to
consider using alternative chemicals for lethakdtipns after they were put on notice of
problems with the lethal injection chemicals ansslpainful alternative chemicals that could be
used to carry out lethal injections constitutesbaglte indifference towards medical needs in
violation of the Eighth Amendment to the Unitedt8saConstitution.

CLAIM J - - monitoring to ensure that the inmate does not feel pain
after sodium thiopental injected

457. Defendants’ failure to ensure that the condmimnmate is incapable of feeling

pain after the injection of sodium thiopental arefdoe the injection of pancuronium bromide
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creates an unnecessary risk of pain and sufferingalation of the Eighth Amendment to the
United States Constitution.

CLAIM K - - deliberate indifference for not monitor ing to ensure that the inmate does not
feel pain after sodium thiopental injected

458. Defendants’ failure to ensure that the conmtEiminmate is incapable of feeling
pain after the injection of sodium thiopental arefdoe the injection of pancuronium bromide
creates constitutes deliberate indifference towargslical needs in violation of the Eighth
Amendment to the United States Constitution.

CLAIM L - - monitoring to ensure that the inmate does not feel pain
after pancuronium bromide is injected

459. Defendants’ failure to ensure that the comiEminmate is incapable of feeling
pain after the injection of pancuronium bromideates an unnecessary risk of pain and suffering
in violation of the Eighth Amendment to the Unitgthtes Constitution.

CLAIM M - - deliberate indifference for not monitor ing to ensure that the inmate does not
feel pain after pancuronium bromide is injected

460. Defendants’ failure to ensure that the conmtEiminmate is incapable of feeling
pain after the injection of sodium thiopental arefdoe the injection of pancuronium bromide
constitutes deliberate indifference towards medieads in violation of the Eighth Amendment
to the United States Constitution.

CLAIM N - - training of execution team

461. Defendants’ failure to provide adequate tngnn inserting 1.V.’s, mixing lethal
injection chemicals, injecting the lethal injectichemicals, and monitoring to ensure that the
condemned inmate cannot feel pain creates an usseagerisk of pain and suffering in violation
of the Eighth Amendment to the United States Cautsin.

CLAIM O - - inserting an I.V. in the groin
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462. Inserting an 1.V. in the groin creates an weseary risk of pain and suffering in
violation of the Eighth Amendment to the Unitedt8saConstitution.
CLAIM P - - attempting to insert an I.V. for up to 60 minutes
463. Attempting to insert an L.V. for up to 60nmies causes excessive pain and
suffering in violation of the Eighth Amendment teetUnited States Constitution.
CLAIM Q - - pain from attempting to insert I.V. for up to 60 minutes
464. Attempting to insert an L.V. for up to 60 mies creates an unnecessary risk of
pain and suffering in violation of the Eighth Ameneint to the United States Constitution.
CLAIM R - - mutilation by attempting to insert I.V. for up to 60 minutes
465. Attempting to insert an 1.V. for up to 60 minutesititates the body in violation of
the Eighth Amendment to the United States Constitut
CLAIM S- - not having a guaranteed method of obtaiing venous access
466. Defendant’s failure to have a guaranteed miareecessing Plaintiff's veins will
cause Plaintiff unnecessary psychological suffenngiolation of the Eighth Amendment to the
United States Constitution.

CLAIM T- - deliberate indifference for not having guaranteed means of accessing
Plaintiff's veins

467. Defendant’s failure to have a guaranteed méamsccessing Plaintiff's veins
evinces deliberate indifference towards known maddiceeds in violation of the Eighth
Amendment to the United States Constitution.

CLAIM U - - maintaining life if a stay of execution is granted
after the first or second chemical is administered.

468. Defendants’ failure to have the proper eapgipt, chemicals, and personnel
available at the execution chamber in case a dStayexution is granted after the first or second
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chemical is administered constitutes the arbitiggprivation of life in violation of the Eighth
Amendment and violates substantive due process.

CLAIM V - - deliberate indifference involving maint aining life if a stay of execution is
granted after the first or second chemical is admiistered.

469. Defendants’ failure to have the proper egeipin chemicals, and personnel
available at the execution chamber in case a Stayexution is granted after the first or second
chemical is administered is deliberate indifferetm&ards known medical needs in violation of
the Eight Amendment to the United States Consbituti

CLAIM W - - deliberate indifference for lack of training in emergency cardiac life support

470. Defendants’ failure to adequately train itsspanel in reversing the effects of the
chemicals and in emergency cardiac life supportlaiberate indifference towards known
medical needs in violation of the Eighth Amendmienthe United States Constitution because
despite knowing that a stay of execution could ntgd after the first or second chemical is
administered, Defendants have done nothing to enthat their execution team is adequately
trained to maintain Plaintiff's life if such a stasygranted.

CLAIM X - - deliberate indifference for not seeking medical advice on what equipment,
chemicals, and personnel are necessary to maintdife
after the first or second chemical is injected.

471. Defendants’ reliance on their general counskd is not a medical professional,
to inform them of what chemicals, personnel, andigent is necessary to maintain life after
sodium thiopental or pancuronium bromide is injdcteather than consulting medical
professionals experienced with these chemicalsdebberate indifference towards known

medical needs, in violation of the Eighth Amendnterthe United States Constitution.

CLAIMY - - Refusal to provide Plaintiff with execution protocols.
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472. Defendants’ refusal to provide Plaintifftwa complete copy of the electrocution
and lethal injection execution protocols deprivesriiff of federal due process and fundamental
fairness because it prevents them from making anmglul choice between methods of
execution as permitted under Kentucky law, and bseat prevents them from reviewing the
execution procedures to determine if additionalstitutional violations may exist for which they
are currently unaware.

CLAIM Z- - electrocution as mutilation.

473. Execution by electrocution is unconstitutiobacause it mutilates the body in

violation of the Eighth Amendment to the Unitedt8saConstitution.
CLAIM AA - - electrocution as inherent pain

474. Execution by electrocution violates the Eightnendment to the United States
Constitution because pain is inherent in the metifazkecution.

CLAIM BB - - electrocution and the risk of pain

475. [Execution by electrocution creates an unnecgsssk of pain and suffering in
violation of the Eighth Amendment to the Unitedt8saConstitution.

CLAIM CC - - electrocution violates evolving standads of decency

476. Execution by electrocution is contrary to evolvstgndards of decency and thus
violates the Eighth Amendment to the United St&tesstitution.

VIl - - PRAYER FOR RELIEF

477. Plaintiff requests a temporary restrainingeo and a preliminary injunction
barring Defendants from carrying out Plaintiff'seextion during this lawsuit.

478. Plaintiff requests a temporary restrainindeo and a preliminary injunction
barring Defendants from carrying out Plaintiff'seexition in the manner they currently utilize
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for carrying out lethal injections. Plaintiff alseeks an order declaring that Defendants’ current
chemicals and procedures for carrying out lethakions violate the Eighth Amendment.

479. Plaintiff requests a temporary restrainingeorand preliminary injunction barring
Defendants from carrying out his execution un@ytltome up with a reasonable, humane means
for guaranteeing venous access during his execution

480. Plaintiff requests a temporary restrainindeorand a preliminary injection barring
Defendants from carrying out his execution by hdétnjection process that does not administer
an analgesic. Plaintiff also seeks an order diegjahat the failure to administer an analgesic
during the lethal injection process violates thghth Amendment.

481. Plaintiff requests a temporary restrainingleorand a preliminary injunction
barring Defendants from forcibly medicating Pldintivith Valium prior to his execution.
Plaintiffs also request an order declaring that iadstering Valium when using sodium
thiopental violates the Eighth Amendment to thetebhiStates Constitution.

482. Plaintiff requests a temporary restrainindeorand a preliminary injection barring
Defendants from carrying out his execution by &detnjection process that utilizes sodium
thiopental. Plaintiff also seeks an order deckarinat the use of sodium thiopental in lethal
injections violates the Eighth Amendment to thetekhiStates Constitution.

483. Plaintiff requests a temporary restrainindgeo and a preliminary injection barring
Defendants from carrying out his execution by ahdéktinjection process that utilizes
pancuronium bromide. Plaintiff also seeks an ordeclaring that the use of pancuronium
bromide in lethal injections violates the Eighth &miment to the United States Constitution.

484. Plaintiff requests a temporary restrainindeorand a preliminary injection barring
Defendants from carrying out his execution by &deinjection process that utilizes potassium
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chloride. Plaintiff also seeks an order declarthgt the use of potassium chloride in lethal
injections violates the Eighth Amendment to thetekhiStates Constitution.

485. Plaintiff seeks an order declaring that Ddénts’ failure to consider using
alternative chemicals in lethal injections conséisudeliberate indifference in violation of the
Eighth Amendment to the United States Constitution.

486. Plaintiff requests a temporary restrainingeorand preliminary injunction barring
Defendants from executing him by lethal injectionlass Defendants inject the chemicals
directly into his vein.

487. Plaintiff seeks a temporary restraining oraled preliminary injunction barring
Defendants from carrying out Plaintiff’'s executiathout adequate procedures for monitoring
for the ability to feel pain prior to and duringethnjections of pancuronium bromide and
potassium chloride. Plaintiff also seeks an omtlelaring that Defendants’ failure to monitor
for the ability to feel pain prior to and duringethnjections of pancuronium bromide and
potassium chloride violates the Eighth Amendmernhé&United States Constitution.

488. Plaintiff seeks a temporary restraining orded preliminary injunction barring
Defendants from carrying out Plaintiff's executiomless an anesthesiologist monitors for
consciousness throughout the execution, and urilessanesthesiologist can take remedial
measures to stop Plaintiff from feeling pain if dogesthesiologist determines that Plaintiff is in
pain at any point during the execution.

489. Plaintiff seeks a temporary restraining oraled preliminary injunction barring
Defendants from inserting an 1.V. in the groin amdorder declaring that inserting an 1.V. in the

groin violates the Eighth Amendment to the Uniteéat& Constitution.
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490. Plaintiff seeks a temporary restraining oraled preliminary injunction barring
Defendants from attempting to insert an L.V. intaiftiff for more than 20 minutes and an order
declaring that attempting to insert an 1.V. for mahan 20 minutes violates the Eighth
Amendment to the United States Constitution.

491. Plaintiff seeks a temporary restraining oraled preliminary injunction barring
Defendants from carrying out Plaintiff's executiontil Defendants have the proper equipment
for maintaining life after sodium thiopental andhparonium bromide have been injected, and
until Defendants have properly trained individual®perate that equipment. Plaintiff also seeks
an order declaring that Defendants’ current equigni@ maintaining life after the injection of
sodium thiopental and pancuronium bromide is ig@ds insufficient to maintain life, and that
their failure to have the proper equipment at tlxecation chamber violates the Eighth
Amendment to the United States Constitution.

492. Plaintiff requests a temporary restrainingeorand preliminary injunction barring
Defendants from carrying out Plaintiff's executiontil they have been provided with a copy of
the lethal injection and electrocution protocolsl given adequate time to review the protocols.
Plaintiff also seeks an order declaring that thieifa to disclose the execution protocols violates
due process and fundamental notions of fairness.

493. Plaintiff requests an order declaring thagcetion by electrocution violates the
Eighth Amendment to the United States Constitution.

494. Plaintiff requests such further relief tHastCourt finds necessary.
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RESPECTFULLY SUBMITTED,

/s/ David M. Barron

DAVID M. BARRON

JOHN ANTHONY PALOMBI
Assistant Public Advocate
Department of Public Advocacy
100 Fair Oaks Lane, Suite 301
Frankfort, Kentucky 40601
502-564-3948 (office)
502-564-3949 (fax)

COUNSEL FOR THOMAS CLYDE BOWLING

November 27, 2006.
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CERTIFICATE OF SERVICE
| hereby certify that a copy of the foregoing do@mnthwas electronically filed with the Court by
using the CM/ECF system on this™d@ay of November 2006 and that a copy of the forego

document was personally delivered to Margueritermia® at 100 Fair Oaks Lane, Suite 301,

Frankfort, Kentucky, 40601 on the same day.

/s/ David M. Barron

Counsel for Thomas Clyde Bowling
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