UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

ADRI ENNE G LANI AN, )
Plaintiff, )
)
V. ) Civil No. 01-11580-NG
)
CI TY OF BOSTON, SUFFOLK COUNTY, )
RI CHARD J. ROUSE, MARY POE, JANE )
DCE, )
Def endant s. )
CERTNER, D.J.:

VEMORANDUM AND ORDER RE: SECOND MOTI ON FOR SUMVARY JUDGVENT
August 30, 2005

| NTRODUCT| ON

On Septenber 14, 2001, Adrienne Glanian (“Glanian”) filed

a conplaint against the Cty of Boston, Suffolk County,

Suffol k County Sheriff Richard Rouse (“Rouse”), and two

uni dentified Suffol k County corrections officers, alleging that
she was unconstitutionally strip-searched twice while in pre-
trial detention at the Nashua Street Jail in March 2000. In
light of the Court’s rulings to date, only Glanian’s 8§ 1983

cl ai ms agai nst Suffol k County and Rouse (in his official

capacity) remain pending.'! Moreover, only the second of two

Y'0'n her conplaint, G Ilanian sought damages under both 42 U . S.C. § 1983
and the Massachusetts Civil Rights Act (“MCRA’), Mass. Gen. Laws ch. 12, §
11(1). On April 30, 2002, the Court dism ssed all clainms against the City of
Boston because it had no role in pronulgating or inplenenting the custons or
policies at Nashua, and because a city cannot be sued under the MCRA. On My
20, 2002, the Court disnmissed the MCRA clai ns agai nst Suffol k County and Rouse
because a nunicipality cannot be sued under the MCRA and a cl ai m agai nst Rouse
in his official capacity would constitute a clai magainst the County. In
addition, the Court barred a claimagainst Rouse in his individual capacity
because G | anian had not alleged that he had personally engaged in any
unl awf ul acts against her. Finally, in the Menorandum and Order of June 3,
2004, the Court dismssed all clains against the two unidentified Suffolk
County corrections officers because, nearly two years into the suit, plaintiff



searches specified in Glanian’s conplaint remains at issue, as
this Court granted defendants’ notion for summary judgnent on the
first search, but invited further discovery on the second search,
in the Menorandum and Order of June 3, 2004.

Def endants Suffol k County and Rouse have since filed their
second notion for summary judgnent on the constitutionality of
the second strip-search, arguing that Suffol k County’s policy of
strip-searching all detainees being transported to court is
necessary to institutional security and that therefore the second
search of Gl anian was constitutional [docket entry # 33]. In
addition, even if the second search is found to be
unconstitutional, Rouse seeks qualified imunity. Plaintiff
G lanian has filed an opposition, as well as a cross-notion for
sumary judgnent, contendi ng that defendants | acked the
reasonabl e suspi ci on necessary to nmake the second strip-search
constitutional [docket entry # 37].

| DENY defendants’ notion for summary judgnment on liability
for the second strip-search, but GRANT it as to Rouse’ s request
for qualified immunity [docket entry # 33]. | also DENY
plaintiff’s cross-notion for sunmary judgnment [docket entry #
37], pending additional briefing on whether defendants’ new

policy of segregating inmates like G lanian fromthe general

had not identified (and therefore not served) them
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popul ati on can be used as evidence that this was a feasible
alternative to strip-searching.
1. FEACTS

A Plaintiff’'s Arrest and Strip-Searches?

On March 14, 2000, Gl anian’s nother, Christina Jourdon,
went to the Brookline courthouse to report that she was in fear
of her daughter, who had threatened to kill her and her husband.
Plaintiff was arrested in her home that day, and spent the night
at the Brookline Police Station.

The foll ow ng norning, March 15, 2000, G| ani an was
transported to the Brookline District Court to answer to a
warrant that she had defaulted on in July 1994. The warrant
charged her with assault and battery in an incident also
i nvol ving her nother.® After Glanian was arrai gned on the
warrant, the judge ordered her detained in jail overnight and
turned over to the West Roxbury District Court the follow ng day
to answer to yet another outstanding warrant. This second

warrant was issued by West Roxbury when, on May 21, 1992,

2 The relevant facts are generally restated fromthis Court’s Menorandum
and Order of June 3, 2004.

® Plaintiff alleges this incident arose out of an argunent with her
nmother in their apartnent; their downstairs nei ghbors called the police.
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plaintiff allegedly failed to appear to answer to a charge of
assault with a dangerous weapon.*

G lanian alleges that police officers transported her from
the Brookline District Court to Suffolk County’ s Nashua Street
Jail in handcuffs.® After being processed, plaintiff was taken
to a small roomby corrections officer Mary Poe (“Poe”). Poe
ordered plaintiff to strip and then to bend over, spread her
| egs, and raise her arns, while Poe visually inspected her body
and body cavities. In a Menorandum and Order dated June 3, 2004,
the Court granted defendants sumary judgnent on this first
search, holding that it was supported by reasonabl e suspicion, as
G lanian was in a class of detainees that could have had access
to contraband, and that it was conducted in a reasonable

f ashi on. ®

*Plaintiff all eges that this incident arose out of a disagreenment with
her landlord. Her landlord "went to [her] apartnment | ate one evening with
liquor on his breath demanding the rent money. . . . The plaintiff opened the
door to him then regretted it, and he called the police, alleging that the
plaintiff had tried to hurt him" Pl.’s Oop’'n to Def.’'s [First] Mdt. Sunm J.
at 3 n.5 [docket entry # 22].

However, according to plaintiff, the charge was effectively di sposed of
when, on March 11, 1992, it was placed on file at the request of all parties.
I nexplicably, a sumons issued on April 11, 1992, with no return of service
for the plaintiff, and a warrant issued on May 21, 1992.

®The Nashua Street Jail is classified as a maxi mum security facility,
as it houses detainees awaiting trial for all crimes, including capita
of f enses.

® | found that G lanian could have had access to contraband because she
was arrested after allegedly threatening her parents’ lives, and spent 24
hours in a local jail (where she was not strip-searched) and a full day in the
Br ookl i ne courthouse | ock-up and courtroom Moreover, the search was
reasonabl y conducted because it entailed only a visual inspection, and was
conducted by a female corrections officer in a private room
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After plaintiff’s first strip-search and body cavity
i nspection, she was given a junper to put on, and a male officer
escorted her to her own cell, where she spent the night of March
15, 2000. Defendants contend that G | anian was booked into a
general popul ati on housing unit with other femal e detai nees.
Plaintiff disagrees, further alleging that she at no tine
commngled wwth the general prison population. |In her
deposi tion, however, G| anian described other wonmen wat chi ng
tel evision upon her arrival to her unit in the jail, which
suggests that she could have had contact with other inmates in
the unit.

The foll owi ng norning, on March 16, 2000, G I anian showered
al one, had breakfast with one other fenal e detainee, and then
took an elevator to a holding cell where she remai ned for four or
five hours with only that one detainee. Subsequently, she
returned to the small room where she had been strip-searched the
ni ght before.

In this room plaintiff was subjected to the second search
now at issue. Again, she was ordered to strip and was visually
i nspected by corrections officer Jane Doe. Only this tine,
plaintiff alleges that there were nore than four wonen present,

i ncl udi ng anot her fenal e detai nee and additional jail enployees.
Def endants concede that, “[g]iven the nunber of persons going to

court each day, the nunmber of officers assigned to transport
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them and tinme constraints required to have detainees in court by
9:00 a.m it is sonetimes necessary to search nore than one
inmate at a tinme.” Sunpter Aff. § 18. Mre specifically, since
the jail |ogbook does not indicate who conducted plaintiff’s
search or who was present in the roomduring the search
defendants admt that “[p]laintiff may have been searched in the
presence of another inmate.” 1d. | 21.

B. Suf f ol k County Search Policy

Def endants admt that, at the tinme of the incident at issue,
they strip-searched all inmtes before transporting themto
court. They contend that such searches were called for by the
Code of Massachusetts Regul ations, the Massachusetts Depart nent
of Correction policy, and the Suffol k County Sheriff’s Departnent
Pol i cy S530.

The Code of Massachusetts Regul ations states that strip-
searches may be enpl oyed when inmates are transported “to and
fromcourt/medical trips/visits.” Mass. Regs. Code tit. 103, 8§
924.06(2) (b) (West 2005); see also Massachusetts Departnent of
Correction, No. 103 DOC 506.04.1. (2004) (“strip searches may be
enployed . . . before and after court . . . .”). These searches
are to be conducted “in relative privacy with as nuch dignity as
possi bl e and by two security personnel of the same sex as the
i nmat e, except in an energency.” |d. 8 924.06(2); see also

Massachusetts Departnent of Correction, No. 103 DOC 506. 04. 2. A
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(“Strip searches of individual inmates should be conducted in
relative privacy usually by two security personnel, rendering as
much dignity to the situation as possible.”).

The Suffol k County Sheriff’s Departnment Policy states that
“[i1]nmates being transported froma Departnent facility wll
undergo a conplete strip search, including visual inspection of
body cavities. Searches will be conducted by transporting
of ficers of the same gender as the inmate.” Suffolk County
Departnment Policy, S530, § II.G

I11. LEGAL ANALYSI S

A. Summary Judgnent St andard

Summary judgnent is appropriate when “the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnment as a matter of law” Fed. R Gv. P.
56(c). “Material” facts are those that “m ght affect the outcone

of the suit under the governing | aw . Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 248 (1986). Disputes about materi al

facts are “genuine” if “the evidence is such that a reasonabl e
jury could return a verdict for the nonnoving party.” |d.

In construing the evidence, the Court nust draw all
reasonabl e inferences in favor of the non-noving party. Suarez

v. Pueblo Int’l, Inc., 229 F.3d 49, 53 (1st G r. 2000). However,
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summary judgnment nust be entered “against a party who fails to
make a showi ng sufficient to establish the existence of an
el enent essential to that party’s case, and on which that party

will bear the burden of proof at trial.” Celotex Corp. V.

Catrett, 477 U.S. 317, 322 (1986).

B. Constitutionality of the Second Search

1. Reasonabl e Search Standards under the Fourth
Anendment

Convi cted prisoners and pretrial detainees retain basic
Fourth Amendnent rights agai nst unreasonabl e searches and

sei zures. Roberts v. Rhode Island, 239 F.3d 107, 109 (1st Gr.

2001) (citation omtted); see also Ford v. City of Boston, 154 F.

Supp. 2d 131 (D. Mass. 2001) (establishing unconstitutionality of
Suffol k County’s policy of strip-searching all jail admttees, no
matter what their crinme or circunstances, w thout reasonable

suspicion). The Suprenme Court in Bell v. WlIfish, 441 U S. 520,

559 (1979), held that “[t]he test of reasonabl eness under the
Fourth Amendnment . . . requires a balancing of the need for the
particul ar search against the invasion of personal rights that
the search entails.” 1d. In weighing these interests, courts
are to consider “the scope of the particular intrusion, the

manner in which it is conducted, the justification for initiating



it, and the place in which it is conducted.”’” 1d. (citations
omtted).

The class action plaintiffs in Bell (pretrial detainees and
sentenced prisoners at a short-termcustodial facility in New

York City) challenged, inter alia, the Bureau of Prison’s

requi renent that all inmates undergo a strip-search involving
exposure of their body cavities for visual inspection after every
contact visit with a person fromoutside the institution. 441
US at 558. Admtting that “this practice instinctively gives
[it] the nost pause[,]” id., the Court nonethel ess uphel d such
searches after contact visits, as long as they are not done in an
abusi ve or otherw se unreasonabl e fashion, see id. at 560. |In

Arruda v. Fair, 710 F.2d 886, 886-88 (1st G r. 1983), the First

Circuit followed suit, upholding a blanket policy of strip-

searching all inmates confined to a special maxi mum security unit
wi thin MCl-Wal pol e when they enter or |leave the unit to go to the
law library and infirmary, and after they receive visitors in the

unit’s visiting roons.?

" The scope and place of the intrusion are clear here, and would be
acceptable, if the strip-search had been properly justified and conduct ed.
The crux of the subsequent analysis rests on the justification prong. See
infra Part 111.B.2.

® In reaching its conclusion, the Arruda court reasoned that the prison
was a maxi mumsecurity one, the inmate in question was confined to a special
area for particularly dangerous innmates, and the record contained a | engthy
hi story of prison contraband probl ens, including eight instances of guards
t hemsel ves snuggling contraband. 710 F.2d at 887-88. The circunstances at
hand are entirely distinct with respect to the second factor. Moreover,
“[c]lourts have given prisons far nore | eeway in conducting searches of inmates
wi th outside contact than in searching everyone, sinply because such visits
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Years later, in Swain v. Spinney, 117 F.3d 1 (1st Cir.

1997), the First Crcuit found that an arrestee had been
unreasonably subjected to a strip-search and visual body cavity
i nspection while being held in a cell at a police station. The
court noted that all courts considering the issue, including the
First Crcuit, have recognized “‘the severe if not gross
interference with a person’s privacy that occurs when guards
conduct a visual inspection of body cavities.”” Swain, 117 F.3d

at 6 (citing Arruda v. Fair, 710 F.2d 886, 887 (1st G r. 1983).

At the sanme tinme, it acknow edged that decisions such as Bell
have found “[i]nstitutional security . . . to be a conpelling
reason for conducting warrantless strip and visual body cavity
searches.” |d. at 7 (citing Bell, 441 U S. at 559). Bal ancing
these interests, the First Circuit concluded that, “to be
reasonabl e under Bell, strip and visual body cavity searches nust
be justified by at |east a reasonable suspicion that the arrestee
is conceal ing contraband or weapons.”® |d.

In Roberts, the First Grcuit recognized the divide between

Swai n, where reasonabl eness rested on particul ari zed suspi ci on,

often allow smuggling of contraband.” Roberts, 239 F.3d at 111. Meanwhil e,
as di scussed bel ow, the evidence of the history of contraband problens at the
Nashua Street Jail does not speak directly to the need for a bl anket search of
all pre-transportation detainees. See infra Part II1.B.2.

°® The court found that an obj ective officer would not have had a
reasonabl e suspicion that Swain was conceal i ng drugs or contraband on her
person. See Swain 117 F.3d at 8-9. Moreover, the court concluded that the
institutional security justification was absent because “[t]here was no risk
that [Swain] would come into contact with other prisoners, or be able to
smuggl e contraband or weapons into a secure environment.” 1d.
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and Bell and Arruda, where the Suprene Court and the First
Circuit, respectively, allowed bl anket searches in certain
situations, even w thout suspicion that an individual inmte had

recei ved contraband. See Roberts v. Rhode Island, 239 F.3d 107,

111 (2001). The court reconciled these cases to nean that a
strong institutional security “justification for initiating” a
search obviates the need for a finding of reasonabl e suspicion of

i ndi vi dual wrongdoi ng. See Roberts, 239 F.3d at 110-11

In particular, the Roberts court found “[t]he institutional
security concerns in play [to] fall sonewhere between those
exhibited in Swain, which were insufficient to support a search,
and those in Arruda and Bell, which nade broad-based searches
W t hout i ndividual suspicion reasonable.” 1d. However, it
determ ned the Rhode Island policies at issue, providing that al
mal es commtted to the state prison be subject to a strip and
vi sual body cavity search upon incarceration as a matter of
routine procedure, to “fall on the Swain side of the

constitutional line.” |d.; see also Savard v. Rhode |sland, 338

F.3d 23, 27 (1st Cr. 2003) (“The Roberts decisions . . . hold
unequi vocal ly that the ACI’s policy of strip-searching persons
arrested for non-violent, non-drug-related m sdeneanors, in the
absence of particularized suspicion, violated the
Constitution.”); Ford, 154 F. Supp. 2d 131.

2. Justification for Initiating Glanian’'s Second
Search: Institutional Security?
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The parties’ positions in this case reflect the Swai n/ Bel

di vide. Defendants Suffol k County and Rouse adnit to a bl anket
strip-search policy, and therefore seek to justify the second
search of G lanian with evidence of general institutiona
security concerns, rather than with individualized suspicion
about Glanian as a threat to security. Glanian retorts that
i ndi vi dual i zed suspi ci on was necessary to nake her second search
reasonable. Since Glanian’s circunstances do not fall precisely
into the categories of blanket searches upheld in Arruda and
Bell, this Court nust conduct a specific inquiry to determ ne
whet her the institutional security interest was strong enough to
obvi ate the need for individual suspicion or whether individua
suspi ci on was necessary to justify the search under these facts.
If the latter is true, then sunmary judgnment mnmust be granted to
the plaintiff, as defendants were openly unconcerned wth
i ndi vi dual suspi ci on.

In the Menorandum and Order of June 3, 2004, | noted that,
while the First GCircuit has suggested that the “reasonabl e
suspi cion standard nay be net sinply by the fact that the i nmate
was charged with a violent felony,”!° Roberts, 239 F.3d at 112, |
did not need to reach this issue because the reasonabl eness of

t he second search was conplicated by the fact that plaintiff had

9 As indicated in Part I1.A, Glanian faced an out st andi ng warrant on
a violent felony.
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al ready been searched | ess than 24 hours before and the
institutional security concerns present at that point were
unclear. Mem and Order at 10-11. Accordingly, | invited
further discovery to shed light on the magnitude of Suffolk
County’s institutional security concerns.! On the basis of this
information, | deny summary judgnment on liability to both parties
at this point.

In response to ny inquiry, defendants have asserted that
strip-searches of all inmates were conducted prior to
transportation to court as a security precaution to prevent
escape and injury to staff, inmates,!? court personnel and the
general public. In particular, they note that “[t] he safe and
efficient running of a court session requires that individuals in
cust ody who appear before the Court are not in a position to harm
anyone or disrupt the proceedings” (i.e., through possession of a
weapon). Defs.’” Mem in Support of Mt. for Summ J.

[ hereinafter “Defs.” Mem”] at 7.

11 posed the follow ng questions to defendants: 1) What is the

likelihood that a detainee, who is strip-searched | ate at night upon arriva
tojail, will acquire contraband before being transported to court |ess than
24-hours later? 2) Have there been instances where pretrial detainees |ike
G | ani an have harned a corrections officer or attenpted escape during
transport fromthe jail? 3) Was there a history of contraband, attenpted
escapes, or other particular security concerns at the Nashua Street Jai
during the time in question? 4) If yes, what portion of these problens have
been attributed to pretrial detainees? 5) Wuld it have been possible to
segregate plaintiff fromthe general popul ation?

| al so sought additional information about the nature of the search: Wo
was in the roomwhen plaintiff was searched for the second tinme?

2 Det ai nees are transported to court in groups (as nany as 14 detai nees
may travel together in one van). Sunpter Aff. § 15.
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Def endants present the availability of contraband within the
jail as one potential security threat. |In his affidavit, Eugene
S. Sunpter, Jr., the Superintendent of the Nashua Street Jail
i ndi cates that contraband can be introduced into the jail
“through inmates . . . , via the mail, through visits,

deliveries, and by staff and volunteers, either intentionally or

unintentionally.” Sunpter Aff. 1 6. It has been found in comon
areas of the jail, including the unit television area, the eating
area, and the shower area. 1d. § 9. Specifically, honmenmade

weapons or "shanks" and drugs have been discovered in the
kitchenette area, nulti-purpose roons, and storage closets. |1d.
1 10.

Def endants conpiled disciplinary reports alleging i nmates’
possessi on of contraband during the two years preceding
G lanian’ s incarceration (1998 & 1999) and revi ewed them
al ongsi de correspondi ng disciplinary hearing results and i nmate
statenents. Cawl ey Aff. § 3. They purportedly elimnated al
reports pertaining to “nui sance” contraband and tobacco. 1d. §
4. On the basis of the remaining reports, defendants created a
list of approximately one hundred itens of contraband di scovered

from Decenber 27, 1997, through Cctober 7, 1999, ranging from

drugs to weapons. See id. § 5. Over the two-year period, “sone

contraband was | eft conceal ed by the previous occupants of
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cells,® and universal handcuff keys were discovered twice (in
t he possession of an inmate and attached to the underside of a
cell). See id. T 6-7.

Def endants further contend that, while it is inpossible to
predict wth any accuracy the likelihood that plaintiff could
have acquired contraband in the tinme between the first and second
strip-searches, the opportunity was present. Wen Gl anian was
brought to her cell, other inmates were out on the unit watching
television. G lanian Dep. at 46-47. She had breakfast with
anot her detainee after showering in the unit. [d. at 48.
According to John Barnes, a Jail Oficer at the Nashua Street
Jai |, contraband has been discovered on inmates conmtted |ess
than 24 hours. Barnes Aff. 1 8 Al though other inmtes would
have been searched prior to incarceration with the general
popul ati on, as noted above, contraband has been abandoned in
cells and can be found in common areas. Under the circunstances,
def endants believe that their response was not exaggerated,
particularly given the crimnal charges pending against plaintiff
(which they cite only in retrospect).

Plaintiff contends that, even assum ng defendants’ security
concerns to be legitimte, she was kept apart fromthe genera

jail population and thus had no opportunity to acquire contraband

13 The 1ist provided explicitly refers to three instances of contraband
- a handcuff key, a honenade pipe, and razor bl ades - concealed in cells by
prior inmates.
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between the first and second searches. |If this were true, it
m ght wel |l dimnish defendants’ security interest to the point of
warranting sumrary judgnent against them However, defendants
mai ntain that all detainees were integrated into the general
popul ati on when plaintiff was in custody. And, in her
deposition, G lanian indicates at | east sone exposure to other
inmates. See supra Part I1.A  Thus, evaluating the evidence in
the light nost favorable to defendants, summary judgnent cannot
be granted in plaintiff’s favor under the theory that she was
separated fromthe general population during her detention.
Nonet hel ess, Gl ani an nakes a second, nore neritorious point
- that defendants do not denobnstrate a history of security issues
of the magnitude or type warranting the second strip-search. She
notes that there were a total of 1,821 disciplinary reports filed
in the two-year tine period exam ned, capturing events rangi ng
from abusi ve | anguage to failure to obey an officer. Pl.’s Qop’'n
to Defs.” Mot. for Summ J. [hereinafter “Pl.’s Opp’'n"] at 6.
From t hese reports, she gleaned 160 incidents of contraband
confiscation (including nuisance contraband). She suggests that
not only are contraband confiscations a small percentage of the
total docunented incidents, but also that, “[w hen conpared to
the total nunber of strip searches conducted, for which there is
no docunentation, the contraband confiscations |ikely becone even

nore de mnims.” Pl.’s Oopp’n at 6 n.6.
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Additionally, out of the total set of reports, plaintiff
identified only three escape attenpts and seventy assaults on
corrections officers. Defendants admt that none of the assaults
or escapes were perpetrated through the use of weapons agai nst
jail officers, suggesting that, for the nost part, strip-searches
woul d not have prevented these incidents. Moreover, only 14 of
the 1,821 reported incidents were alleged to have occurred while
a detainee was in transit, and the records fail to reflect the
particul ar nature of these incidents. 1d. Even if all three
escape attenpts occurred in transit, Sunpter’s affidavit suggests
that a body cavity inspection m ght not have prevented them ®°
Accordingly, plaintiff concludes that the vast majority of
security issues at the Nashua Street Jail were not the sane
issues - risk of escape, and injury to i nmates, staff, court

personnel - cited by defendants to justify her strip-search.

1 pefendants state that, in 1998 and 1999, there were nunerous
i nstances of violence against jail officers, though none occurred during
escape attenpts, and none invol ved weapons or foreign objects. Cawley Aff. 1
8. Defendants were not able to ascertain the commitment date of inmates
involved in assaults on staff. 1d. ¥ 9.

15 During his tenure with the Sheriff’'s Department, since 1989, Sunpter
recalls at | east four instances of escape or attenpted escape during
transportation: 1) “[o]ne detainee kicked out the wi ndow of a cruiser and
escaped through [the] broken wi ndow’; 2) “inmates were able to sonmehow unscrew
the nmetal grate in the transportation van and escape through the w ndow’; 3)
“two inmates were able to slip their handcuffs and escape fromthe van”; and
4) “a detai nee escaped fromthe courthouse . . . after slipping off his
handcuffs.” Sunpter Aff. q 11. Unfortunately, it is inpossible to tell from
Sunpter’s description whether the detainees who slipped off their handcuffs or
unscrewed the netal gate did so with the aid of some sort of contraband. As a
result, it is inpossible to determ ne whether strip-searches are inportant to
preventing such incidents. NMbreover, Sunpter nentions very few such incidents
over the course of his long tenure.
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Def endants admt that “the record does not indicate a
pl et hora of escape attenpts or assaults on correctional staff
during transportation” and “that little contraband has been
di scovered as a result of the visual rectal search.” Defs.’” Mem
at 7. However, they argue that this “is as nmuch a testinony to
[the practice’s] effectiveness as a deterrent as [to] its
i neffectiveness as a discovery tool.” 1d. Their rationale
echoes that of the Suprenme Court in Bell:
A detention facility is a unique place
fraught with serious security dangers.
Smuggl i ng of noney, drugs, weapons, and ot her
contraband is all too comopn an occurrence.
And inmate attenpts to secrete these itens
into the facility by concealing themin body
cavities are docunented in this record, and
in other cases. That there has been only one
i nstance where an MCC i nmate was di scovered
attenpting to srmuggle contraband into the
institution on his person nmay be nore a
testament to the effectiveness of this search
technique as a deterrent than to any |ack of
interest on the part of the inmates to
secrete and inport such itens when the
opportunity ari ses.

Bell, 441 U. S. at 559 (citations omtted).

However, the First Crcuit’s interpretation of contraband
evidence in Roberts is nore akin to Glanian’s position.
Recogni zi ng both that “a policy of searching all inmates is nore
reasonabl e when the record indicates a ‘|l engthy history of
contraband problens,’” and that “the record [in Roberts] does
indicate a |l engthy history of contraband problens,” the court

nonet hel ess found that “[t]he lack of specific instances where a
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body cavity search was necessary to di scover contraband supports
a finding that the policy of searching all inmates is an
unreasonabl e one.” Roberts, 239 F.3d at 112. In the case at
bar, not only do defendants |ack such specific evidence, but they
al so fail to produce evidence that body cavity searches woul d
address the types of security problens that have arisen during
the transportation of detainees.®

Still, it would be disingenuous to quote Roberts w thout
acknow edgi ng the fact that, w thout evidence on this record that
the security conditions at the Nashua Street Jail did not cal
for body cavity searches before they were routinely conducted, it
is inmpossible to definitively discount defendants’ theory that
their policy of searching all pre-transportation detainees is the

reason for few security incidents during transportation. Wth

% 1n finding bl anket strip-searches of arrestees to be unreasonabl e,
the Roberts court also relied on the following factors: 1) unlike in Bell or
Arruda, Rhode Island did not Iimt its searches to prisoners who had contact
with outside visitors, and though arrestees have the opportunity to introduce
contraband into prison, this is far less |ikely subsequent to an arrest than
during a contact visit; 2) although the Intake facility at issue in Roberts
was maxi mum security, prison officials made no effort to identify the nost
dangerous i nnmates and ensure that they not have access to weapons or
contraband; rather, Rhode Island policy severely infringed on the privacy of
far | ess dangerous inmates (like Roberts, who was arrested for his failure to
appear in famly court); and 3) though the reasonabl e suspicion standard may
be met sinply by the fact that the inmate was charged with a violent felony,
no evidence was adduced to indicate that Roberts’ offense was the type
normal |y associ ated with weapons or contraband. 239 F.3d at 111-12

Simlarly, defendants did not limt their searches to contact visits or
to the nost dangerous inmates. Though, relative to Roberts, Gl anian mght
have been consi dered a dangerous i nmate, defendants do not purport to have had
a reasonabl e suspicion on the basis of her charge. Myreover, they potentially
had at their disposal a sinpler, |ess invasive way of ensuring that she not
pose a security risk, given that she had al ready been searched once before her
short stay at the jail. See infra.
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that said, it would be inpracticable to require defendants to
produce scientifically rigorous evidence of the efficacy of their
policies. But, it would also be unfair to allow themto rest on
a generalized record of security troubles, |like the one at hand,
that in no way dictates a bl anket pre-transportation search
policy.

G ven the challenges of interpreting the evidence at hand,
the resolution of this case at summary judgnent may hi nge nore
soundly on a “less-restrictive alternative” argunent. At the
time of plaintiff’s incarceration, all inmtes conmtted to the
Nashua Street Jail by a court (like Glanian) were transferred to
t he general population. Defendants rely heavily on this fact to
justify their second search of Glanian. Assumng that G| anian
did in fact intermngle with the general popul ation, she argues
t hat defendants had the option of avoiding a second strip-search
by sinply keeping her segregated fromthe general popul ation
until her trip to court. |If segregation was feasible at the
time, in opting against it, defendants violated G lanian’s Fourth
Amendnent rights.

In Roberts, the First GCircuit rejected appellants’ argunent
that all arrestees had to be strip-searched for security reasons
because they intermingled with the general population in a
maxi mum security facility. Roberts, 239 F.3d at 112. “To pl ace

so nmuch wei ght on one (potentially alterable) characteristic of
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the state prison system would gut the bal anci ng approach endorsed
by the Supreme Court in Bell and applied by this Court in Swain
and Arruda.” 1d. at 113. The court found that, on the record,

“l ess invasive (and | ess constitutionally problematic) searches
woul d have been equally as effective in revealing contraband.”?
Id. at 112; cf. Bell, 441 U S. at 559 n.40 (Suprene Court was
concerned that “‘[t]he logic of [] elaborate | ess-restrictive-
alternative argunents could raise insuperable barriers to the

exercise of virtually all search-and-seizure powers[,]’” 441 U S.

at 559 n.40 (citing United States v. Martinez-Fuerte, 428 U. S.

543, 556-57 n.12 (1976)), and that, “assum ng that the existence
of less intrusive alternatives is relevant to the determ nation
of the reasonabl eness of the particular search nethod at issue,
the alternative suggested . . . sinply would not be as effective
as the visual inspection procedure.”).

On this record, | need not go so far as to reconmend any
alternative search techniques to defendants, much |ess
“el aborate” ones. G lanian had already been strip-searched once
upon her arrival to the Nashua Street Jail (a reasonabl e response
given the violent nature of her charge, anong other factors). To

the extent the record suggests that Gl anian could have acquired

" The court so concl uded despite its acknow edgnent that the Bell
analysis is a “deferential one, giving due regard to the ‘professional
expertise of corrections officials,” . . . and the limted role of the
judiciary in operating and supervising correctional facilities . . . .”
Roberts, 239 F.3d at 110.
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contraband in the general popul ation before being transported to
court, it appears defendants could have entirely elimnated the
risk, and therefore the need for a second search, by keeping her
in a section of the jail where access to contraband woul d not
have been a viable possibility. 1t was unreasonable for
defendants to choose the nore invasive route, if segregation was
in fact possible.
Def endants concede that, after Roberts, which was deci ded

| ess than a year after G lanian’s search, they began keeping al
det ai nees hel d over on default warrants (like Glanian) in the
booki ng room overnight. Defs.” Mem at 9 n.4. Plaintiff
contends that these individuals are not strip-searched during
their detention. Pl.’s Opp’'n at 10. Accordingly, she argues
that “clearly there existed a far | ess intrusive and easily
i npl enent ed manner of providing for the safety of those in
transit . . . .” 1d. Defendants nake the following retort:

Theoretically, any specific detainee could be

segregated fromthe general popul ation.

However, various factors, including staffing,

avai |l abl e space, and the popul ati on count

woul d necessarily need to be consi dered.

It is difficult to determ ne four years after

the fact whether Plaintiff could have been

segr egat ed.
Defs’ Mem at 8-9.

It is hard to believe that defendants’ resources changed

significantly during the short period of tine between Glanian’s
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second strip-search and their policy change. However, | am
reluctant to rely on defendants’ policy change w thout additiona
briefing fromthe parties about the inplications of Fed. R Evid.
407 in a civil rights context. See Fed. R Evid. 407 (precluding
the use of “evidence of subsequent [renedial] neasures . . . to

prove negligence, [or] cul pable conduct,” but allow ng such

evi dence “when offered for another purpose, such as

feasibility of precautionary nmeasures, if controverted”).
Accordingly, | DENY both defendants’ and plaintiff’s notions

for summary judgnment on liability, pending additional briefing on

whet her | can appropriately rely on defendants’ policy change to

concl ude that segregation was, at the tinme of Glanian’s second

strip-search, a feasible |less-restrictive nmeans of addressing

institutional security, or whether a trial nust be held on the

i ssue of feasibility.?®

C. Def endants’ Liability

1. Suffolk County’'s Liability

¥ plaintiff al so nakes some suggestion that the manner of her search
(namely, the presence of at |east one other inmate and one officer besides the
one inspecting her) conproni sed her dignity. Defendants respond that, even if
plaintiff was searched in the presence of another fenale inmate, courts have
held that this would not make the search constitutionally defective. However,
they cite only Elliott v. Lynn, 38 F.3d 188 (5th Cr. 1994), which held that
defendant was fully justified in searching inmates collectively during an
emergency situation where a Louisiana State Penitentiary was plagued with
i ncreasi ng nunbers of prison nmurders, suicides, stabbings, and cuttings. 38
F.3d at 191. bviously, the circunstances of Glanian's search are not nearly
anal ogous. Under these facts, then, there is even sone question as to the
appropri ateness of the search conditions.
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To hold a | ocal governnment entity |iable under 42 U S.C. 8§
1983 for civil rights violations conmtted by its enpl oyees, a
plaintiff nust establish that the violations resulted from
i npl enentation or execution of a policy or customof the entity.

Monell v. New York City Dept. of Social Services, 436 U S. 658,

690-91 (1978). Here, there is no question that, at the tine of

G lanian’s second search, Suffol k County had an explicit policy
of strip-searching all inmates pre-transportation, regardless of
their individual characteristics. |In fact, defendants attenpt to
support the constitutionality of plaintiff’s strip-search by
citing this policy.' See supra Part I1.B. Thus, if Glanian's
second search, a direct result of this policy, is found to be
unconstitutional, the County will be Iiable under Mnell and a
trial will have to be conducted to determ ne the particul ar noney
damages owed G | ani an under 42 U.S.C. § 1983.

2. Sheriff Rouse’'s Liability

| concluded in Ford that the Sheriff of Suffolk County “‘has
final policymaking authority for establishing policies for
conducting searches of prisoners at the Nashua Street Jail.’”
154 F. Supp. 2d at 146. Accordingly, if this Court determ nes

that G lanian’s second strip-search is unconstitutional, Rouse

1 Mere reliance on regul ati ons does not circunvent Fourth Amendnent
scrutiny; courts comonly find Fourth Anendnent viol ations despite the
exi stence of regulations. See, e.qg., Ford, 154 F. Supp. 2d 131.
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wi |l bear responsibility because he was Sheriff at the tine of
t he incident.

Nonet hel ess, his liability in damages for the second search
woul d depend on whether he is entitled to qualified imunity.
“[G overnnment officials perform ng discretionary functions
generally are shielded fromliability for civil damages insofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person woul d have

known.” Harlow v. Fitzgerald, 457 U S. 800, 818 (1982). |If the

law at the time of the violation was not clearly established, "“an
of ficial could not reasonably be expected to anticipate
subsequent | egal devel opnents, nor could he fairly be said to
‘“know that the | aw forbade conduct not previously identified as
unl awful .” 1d.

In Ford, where | exam ned a Suffol k County policy that
subjected all jail admttees to strip and visual body cavity
searches, | determ ned that Rouse was entitled to qualified
immunity for all unconstitutional searches conducted prior to -

but not after - the decision in Swain. See Ford, 154 F. Supp. 2d

at 147. | reasoned that Swain signified the First Crcuit’s
shift away fromthe plain authorization of visual body cavity

i nspections. See id. The sane rationale could be used to deny
Rouse qualified imunity here, since the second search of

G | ani an occurred several years after Swain was deci ded.
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However, the ruling in this case will turn on evidence of the

hi story of security concerns and the concept of |ess-restrictive
alternatives clarified significantly in Roberts, rather than on

t he reasonabl e suspicion requirenent introduced in Swain. Before
Roberts, the First Grcuit’s application of Bell to these issues
was unclear. Accordingly, since Roberts was decided nearly a
year after G lanian was strip-searched, | hereby GRANT Rouse
qualified imunity.

V. CONCLUSI ON

For the reasons stated above, | DENY defendants’ notion for
summary judgnment with respect to liability for the second stri p-
search of G lanian, but GRANT it as to Rouse’'s request for
qualified imunity because the resolution of this case will hinge
on facets of the law that were unclear at the tine of the search
(i.e., before Roberts). | DENY plaintiff’s notion for summary
judgment on liability, pending additional briefing on whether
can appropriately rely on defendants’ policy change (requiring
segregation of inmates in Glanian’s position) to conclude that,
at the tinme of Glanian’s second strip-search, segregation was a
feasible less-restrictive neans of addressing institutional
security, or whether a trial nust be held on the feasibility
issue. Plaintiff's brief is due by Septenber 15, 2005.

Def endants’ reply brief is due by Septenmber 31, 2005.
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SO ORDERED.

Dat e: August 30, 2005 [ s/ NANCY GERTNER, U.S.D.J.
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MASSACHUSETTS

ADRI ENNE G LANI AN,
Pl ai ntiff,
V. Cvil No. 01-11580-NG
CI TY OF BOSTON, SUFFOLK COUNTY,
Rl CHARD J. ROUSE, MARY PCE, JANE
DOE

Def endant s.
GERTNER, D. J.:

N N N N N N N N N

ORDER RE: MOTI ONS FOR SUMVARY JUDGVENT

For the reasons set forth in the acconpanyi ng Menorandum and
Order, defendants’ notion for sumrary judgnent [docket entry #
33] is DENNED with respect to liability for the second strip-
search of G | anian, but GRANTED as to Rouse’s request for
qualified imunity. Plaintiff’s cross-notion for sunmary
j udgnment [docket entry # 37] is DEN ED, pending additional
briefing on whether | can appropriately rely on defendants’
policy change (requiring segregation of inmates in Glanian's
position) to conclude that, at the tinme of Glanian’s second
strip-search, segregation was a feasible less-restrictive neans
of addressing institutional security, or whether a trial nust be
held on the feasibility issue. Plaintiff’'s brief is due by
Septenber 15, 2005. Defendants’ reply brief is due by Septenber
31, 2005.

SO ORDERED.

Dat e: August 30, 2005 [ s/ NANCY GERTNER, U.S.D.J.
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