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for further consideration. On remand, the 
Court of Appeals held that since that court 
had affirmed the District Court's judgment 
in large part it was appropriate for the 
District Court, in the first instance, to re­
consider its decision in light of intervening 
Supreme Court decision on the same issue. 

Remanded. 

Federal Courts ~950 
Since Court of Appeals affirmed, in 

large part, district court judgment in action 
by black and Mexican-American employees 
claiming that existence of dual seniority 
system locked in the effect of past discrimi­
natory employment practices, it was appro­
priate for the district court, in the first 
instance, to reconsider the matter following 
Supreme Court's remand for further consid­
eration in light of that Court's intervening 
decision on similar issue. 

G. William Baab, Dallas, Tex., for So. 
Conf. of Teams. 

A. J. Harper, II, Houston, Tex., for West­
ern Gillette. 

Theodore W. Russell, Los Angeles, Cal., 
for Western Gillette et al. 

James P. Wolf, Houston, Tex., for Local 
Union 988. 

Henry M. Rosenblum, Houston, Tex., for 
Sabala. 

Sidney Ravkind, Houston, Tex., for Ra­
mirez. 

Appeals from the United States District 
Court for the Southern District of Texas. 

Before WISDOM, SIMPSON, and RO­
NEY, Circuit Judges. 

PER CURIAM: 

The Supreme Court of the United States 
vacated the judgment of this Court in Saba­
la v. Western Gillette, Inc., 5 Cir. 1975, 516 
F.2d 1251, and remanded the cause to this 
Court for further consideration in light of 
International Brotherhood of Teamsters v. 
United States, 1977,431 U.S. --, 97 S.Ct. 
1843, 52 L.Ed.2d 396. 

In the circumstances of this case, in 
which we affirmed the District Court's 
judgment in large part, we think it appro­
priate for the District Court, in the first 
instance, to reconsider its decision in light 
of International Brotherhood of Teamsters 
v. United States. The case is therefore 
remanded to the District Court for that 
purpose. The District Court may conduct a 
hearing and the parties submit new evi­
dence within limits the court considers 
proper. 

N. H. NEWMAN et al., 
Plaintiffs-Appellees, 

v. 

STATE OF ALABAMA et al., 
Defendants-Appellants. 

Jerry Lee PUGH, for himself and others 
similarly situated, Plaintiffs-Appellees, 

v. 

Judson C. LOCKE, Jr. and State of Ala­
bama, et al., Defendants-Appellants. 

Worley JAMES et ai., 
Plaintiffs-Appellees, 

v. 
George C. WALLACE et ai., 

Defendants-Appellants. 

No. 76-2269. 

United States Court of Appeals, 
Fifth Circuit. 

Sept. 16, 1977. 

Rehearing and Rehearing En Bane 
Denied Nov. 7, 1977. 

Consolidated actions were filed by in­
mates of Alabama penal institution for de­
claratory and injunctive relief in respect to 
alleged deprivations of their Eighth and 
Fourteenth Amendment rights. The Unit-
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ed States District Court for the Middle Dis­
trici' Of Alabama, at Montgomery, Frank M. 

·jOhnson, Jr., J., 406 F.Supp. 318, entered 
judgment for plaintiffs, and defendants ap­
pealed. The Court of Appeals, Coleman, 
Circuit Judge, held that: (1) although, in 
respect to steps taken by the district court 
to insure reasonably adequate food, cloth­
ing, shelter, sanitation, necessary medical 
attention, and personal safety for Alabama 
state prisoners, some of the steps taken in 
regard to those matters, if considered in 
isolation, may have gone beyond constitu­
tional mandates, they were nevertheless 
justifiably invoked for the eradication of 
Eighth Amendment prison conditions; (2) 
unless intended to apply only to existing 
facilities, no constitutional basis could be 
discerned for the requirement that Ala­
bama state prisoners be housed in individu­
al cells, nor could the Court of Appeals 
agree that "design" standards, without 
more, amount to a per se constitutional 
limitation on the number of prisoners which 
may be housed in a particular prison facili­
ty; (3) while the district court was entitled 
to take appropriate steps to insure compli­
ance with its remedial decree pertaining to 
unconstitutional conditions in Alabama 
state prisons, its establishment and appoint­
ment of a human rights committee would 
not be approved; rather, a more reasonable, 
less intrusive, and more effective approach 
would have been to name one monitor for 
each of the prisons involved, with full au­
thority to observe and to report its observa­
tions to the court, with no authority to 
intervene in daily prison operations; (4) 
failure of prison authorities to provide a 
rehabilitation program, by itself, does not 
constitute cruel and inhuman punishment, 
and (5) a state has no Eighth Amendment 
obligation to provide prisoners with oppor­
tunities to obtain a basic education, to at­
tend vocational school, and to attend a tran­
sitional program prior to release. 

Affirmed and remanded. 

1. Prisons <3;;:> 17 
States and prison authorities may not 

withhold from prisoners the basic necessi-

ties of life, which include reasonably ade­
quate food, clothing, shelter, sanitation, and 
necessary medical attention. U.S.C.A. 
Const. Amends. 8, 14. 

2. Constitutional Law <3;;:>29 
Compliance with constitutional stan­

dards may not be frustrated by legislative 
inaction or failure to provide necessary 
funds. 

3. Prisons <3;;:>4 
Lawful incarceration necessitates with­

drawal of or limitations upon many individ­
ual privileges and rights. 

4. Prisons <3;;:>4 
A prisoner does not retain constitution­

al rights that are inconsistent with his sta­
tus as a prisoner or with the legitimate 
penological objectives of the corrections 
system. 

5. Prisons <3;;:> 4 
Wide ranging deference must be ac­

corded the decisions of prison administra­
tors. 

6. Prisons c8=4 
Federal courts are extremely reluctant 

to limit the freedom of prison officials to 
classify prisoners as they, in their broad 
discretion, may deem appropriate. 

7. Prisons <3;;:>4 
Authority to manage and control a fel­

ony prison should never be unduly restrict­
ed or divided; it must repose in one well 
defined place, limited only by the require­
ments of the law. 

8. Prisons <3;;:> 1 
A state has no higher duty than the 

preservation of its governmental integrity 
by enforcement of its own laws, which ines­
capably includes the maintenance of an ef­
fective state prison system. 

9. States c8=72 
While federal courts have no authority 

to address state officials out of office or to 
fire state employees or to take over the 
performance of their functions, in proper 
cases a federal court can, and must, compel 
state officials or employees to perform their 
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official duties in compliance with the Unit- tions under the Eighth Amendment. U.S. 
ed States Constitution. C.A.Const. Amend. 8. 

10. Prisons <ll= 17 
Although, in respect to steps taken by 

the district court to insure reasonably ade­
quate food, clothing, shelter, sanitation, 
necessary medical attention, and personal 
safety for Alabama state prisoners, some of 
the steps taken in regard to those matters, 
if considered in isolation, may have gone 
beyond constitutional mandates, they were 
nevertheless justifiably invoked for the 
eradication of Eighth Amendment prison 
conditions. U .S.C.A.Const. Amend. 8. 

11. Prisons <ll= 17 
Unless intended to apply only to exist­

ing facilities, no constitutional basis could 
be discerned for the requirement that Ala­
bama state prisoners be housed in individu­
al cells, nor could the Court of Appeals 
agree that "design" standards, without 
more, amount to a per se constitutional 
limitation on the number of prisoners who 
may be housed in a particular prison facili­
ty. U.S.C.A.Const. Amends. 8, 14. 

12. Prisons <ll= 17 
While the district court was entitled to 

take appropriate steps to insure compliance 
with its remedial decree pertaining to un­
constitutional conditions in Alabama state 
prisons, its establishment and appointment 
of a human rights committee would not be 
approved; rather, a more reasonable, less 
intrusive, and more effective approach 
would have been to name one monitor for 
each of the prisons involved, with full au­
thority to observe and report its observa­
tions to the court, with no authority to 
intervene in daily prison operations. 

13. Criminal Law <ll= 121:\ 
Failure of prison authorities to provide 

a rehabilitation program, by itself, does not 
constitute cruel and unusual punishment. 

14. Criminal Law <ll= 1213 
If the state furnishes its prisoners with 

reasonably adequate food, clothing, shelter, 
sanitation, medical care, and personal safe­
ty, so as to avoid the imposition of cruel and 
unusual punishment, that ends its obliga-

15. Prisons <ll= 17 
United States Constitution does not re­

quire that prisoners, as individuals or a 
group, be provided with any and every 
amenity which some person may think is 
needed to avoid mental, physical, and emo­
tional deterioration. U .S.C.A.Const. 
Amend.8. 

16. Prisons <ll=4 
Prison visitation regulations should be 

left to the prison authorities, widely adapt­
ed to individual circumstances if their sound 
discretion should so dictate, or included in 
general rules which will allow prisoners rea­
sonable visitation. 

17. Prisons <ll=4 
While no citizen not a prisoner may be 

subjected to unreasonable searches, prison 
authorities have both the right and duty by 
all reasonable means to see to it that visi­
tors are not smuggling weapons or other 
objects which could be used in an effort to 
escape or to harm other prisoners. 

18. Convicts <ll=7 
While there was no federal constitu­

tional mandate for the district court's provi­
so directing that each prisoner be assigned 
to a meaningful job on the basis of his or 
her abilities and interests and according to 
institutional needs, the proviso would 
nevertheless be allowed to stand in the con­
text of the instant case, since it apparently 
would not impose any real burden on the 
penitentiary authorities. 

19. Criminal Law <ll= 1213 
A state has no Eighth Amendment ob­

ligation to provide prisoners with opportu­
nities to obtain a basic education, to attend 
vocational school, and to attend a transi­
tional program prior to release. U.S.C.A. 
Const. Amend. 8. 

William J. Baxley, Atty. Gen., George 
Beck, Larry R. Newman, Asst. Attys. Gen., 
Robert S. Lamar, Jr., Montgomery, Ala., 
for Locke, et aI., and State of Alabama, et 
a1. 
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W. Scears Barnes, Jr., Alexander City. 
Ala., for Locke and all Board Members. 

Thomas S. Lawson, Jr., William K. Mar­
tin, Montgomery, Ala., for Wallace, et a1. 

John C. Hoyle, Atty., Dept. of Justice, 
Civil Rights Div., Washington, D.C., for 
amicus, U.S.A. 

Joseph D. Phelps (court-appointed not un­
der Act), Montgomery, Ala., for Newman, 
et a1. 

Robert D. Segall (Court-Appointed not 
under Act), Joseph J. Levin, Jr., Mont­
gomery, Ala., for Pugh, et a1. 

George Peach Taylor (Court-Appointed 
not under Act), University, Ala., for James, 
et a1. 

Alvin J. Bronstein, The National Prison 
Project, Matthew L. Myers, Washington, D. 
C., for National Prison Project, amicus cu­
riae. 

Walter W. Barnett, Stephen A. Whinston, 
Atty., Depart. of Justice, Washington, D.C., 
for the United States, amicus curiae. 

Appeals from the United States District 
Court for the Middle District of Alabama. 

Before COLEMAN, Circuit Judge, KUN­
ZIG *, Judge, and GEE, Circuit Judge. 

COLEMAN, Circuit Judge. 

[1] The Eighth Amendment to the Con­
stitution of the United States, reinforced by 
the Fourteenth Amendment, prohibits the 
imposition of cruel and unusual punish­
ment. It is much too late in the day for 
states and prison authorities to think that 
they may withhold from prisoners the basic 
necessities of life, which include reasonably 
adequate food, clothing, shelter, sanitation, 
and necessary medical attention, Gates v. 
Collier, 5 Cir., 1974, 501 F.2d 1291; New­
man v. Alabama, 5 Cir., 1974,503 F.2d 1320, 
cert. denied 421 U.S. 948, 95 S.Ct. 1680, 44 
L.Ed.2d 102; Williams v. Edwards, 5 Cir., 
1977, 547 F.2d 1206. 

[2] It should not need repeating that 
compliance with constitutional standards 

may not be frustrated by legislative inac­
tion or failure to provide the necessary 
funds, Gates v. Collier, supra, at 1319; 
Smith v. Sullivan, 5 Cir., 1977,553 F.2d 373. 

[3-5] On the other hand, lawful incar­
ceration necessitates withdrawal of or limi­
tations upon many individual privileges and 
rights. A prisoner does not retain constitu­
tional rights that are inconsistent with his 
status as a prisoner or with the legitimate 
penological objectives of the corrections 
system. Wide ranging deference must be 
accorded the decisions of prison administra­
tors. They, and not the courts, must be 
permitted to make difficult judgments con­
cerning prison operations, Jones v. North 
Carolina Prisoners' Labor Union, Inc. 
[1977], - U.S. -, 97 S.Ct. 2532, 53 
L.Ed.2d 629. In his concurring opinion in 
Jones, Mr. Chief Justice Berger wrote that 
in penal matters the federal courts may not 
"second guess" legislatures and prison ad­
ministrators except in the most extraordi­
nary circumstances. 

The present case is somewhat similar to 
Rizzo v. Goode, 423 U.S. 362, 96 S.Ct. 598, 46 
L.Ed.2d 561. There petitioners claimed 
that the judgment of the District Court 
represented an unwarranted intrusion by 
the federal judiciary into the discretionary 
authority committed to them by state and 
local law to perform their official functions. 
The Supreme Court found itself "substan­
tially in agreement with th(o)se claims", at 
366, 96 S.Ct. at 602. The case involved an 
"assertedly pervasive pattern of illegal and 
unconstitutional mistreatment by police of­
ficers". 

The Supreme Court said, 
"Where, as here, the exercise of au­

thority by state officials is attacked, fed­
eral courts mu~t be constantly mindful of 
the 'special delicacy of the adjustment to 
be preserved between federal equitable 
power and state administration of its own 
law'. * * * Even in an action be­
tween private individuals, it has long 
been held that an injunction is 'to be used 
sparingly, and only in a clear and plain 
case'." 

* Judge of the United States Court of Claims, sitting by designation. 
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The Court concluded that when the Dis­
trict Court injected itself into the internal 
disciplinary affairs of the Philadelphia Po­
lice Department, a state agency, it had de­
parted from the controlling precepts of fed­
eralism in determining the availability and 
scope of equitable relief. The judgment of 
the Court of Appeals affirming the decree 
of the District Court which directed the 
imposition of a comprehensive program for 
dealing adequately with civilian comp,laints 
was reversed. 

This does not mean that Constitutional 
standards are not to be scrupulously ob­
served or that the statutes designed to en­
force that ebjective are to be denied full 
effect. lt does mean in the prison context 
thtd federal courts should keep their eyes 
on the main objective, the Eighth Amend­
ment command for the eradication of cruel 
and unusual punishment. The remedy 
mus~ be designed to accomplish that goal, 
not to exercise judicial power for the at­
tainment of what we as individuals might 
like to see accomplished in the way of ideal 
prison conditions. T,here are those who 
would argue that imprisonment in any form 
is cruel and unusual. The Amendment, 
however, recognizes the right to punish for 
criminal conduct as long as that punishment 
does not escalate to the cruel and unusual. 

For example, we have held that visitation 
privileges are matters subject to the discre­
tion of prison officials, McCray v. Sullivan, 
5 Cir., 1975, 509 F.2d 1332, 1334. 

Failure of prison authorities to provide a 
rehabilitation program does not by itself 
constitute cruel and unusual punishment, 
Ibid, at 1335. 

[6] Federal courts are extremely reluc­
tant to limit the freedom of prison officials 
to classify prisoners as they, in their broad 
discretion, may deem appropriate, Ibid, at 
1334; Young v. Wainwright, 5 Cir., 1971, 
449 F.2d 338. 

State penitentiaries are occupied by con­
victed felons, either ineligible for or found 
to be unworthy of probation. By its very 
nature, the operation of such a prison is a 
dangerous undertaking. Time and time 

again, experience has dramatically taught 
that the management and control of pris­
ons, the prevention of mass violence within 
prisons, and the safe retention of convicts 
within prison walls, present problems of the 
first magnitude, in which failures occur all 
too .often, as recently demonstrated at 
Brushy Mountain, Tennessee. There was 
intense nationwide interest when a notori­
ous prisoner escaped but not much concern 
had previously been shown for the problems 
of prison officials in trying to hold him 
inside the walls. 

t'l] Th~ lI-uthority' to mana,ge and control 
a felony prison should nev~r be unduly re­
stricted or divided. That authority must 
repose in one well identified place, limited 
only by the requirements of the Jaw. 

I 

This appeal is concerned with the reme­
dies prescribed by the very able District 
Court for the eradication of cruel and un­
usual punishment in the Alabama State 
Prison System, Pugh v. Locke, 406 F.Supp. 
318 (M.D.Ala., 1976). At the federal level 
this involves a comparatively new field of 
the law. It was not until 1962 that the 
Supreme Court applied the Eighth Amend­
ment ban to the states. through the Four­
teenth Amendment, Robinson v. State of 
California, 370 U.S. 660, 82 S.Ct. 1417, 8 
L.Ed.2d 758. 

The State concedes that the evidence es­
tablished excessive overcrowding in these 
prisons, that there were not sufficient 
guards to reasonably protect the inmates 
from one another, and that the overcrowd­
ing was primarily responsible for and exac­
erbated all the other ills of the penal sys­
tem. As detailed in its published opinion, 
other indefensible conditions were found by 
the District Court, findings clearly sup­
ported by the evidence. 

At the outset, then, the case is reduced to 
a constitutional appraisal of the remedies 
required of the State. The State contends 
that in fashioning those remedies the Dis­
trict Court "exceeded its judicial power and 
abused its discretion". 



288 559 FEDERAL REPORTER, 2d SERIES 

[8] Our first response is that the deter­
mined efforts of the highly dedicated Dis­
trict Judge to put an end to unconstitution­
al conditions in the Alabama prison system 
merit high commendation. We cannot be­
lieve that the good people of a great state 
approved the prison situation demonstrated 
by the evidence in this case. We note, too, 
that for more than a year funds for an 
entirely new prison have been available as 
the result of legislative action, which is 
likewise commended. A state has no higher 
duty than the preservation of its govern­
mental integrity by the enforcement of its 
own laws, which inescapably includes the 
maintenance of an effective state prison 
system. This Court expresses the hope that 
the difficulties encountered in naming a 
location for the new prison will be speedily 
resolved. 

[9] Our real issue is whether in striving 
to attain constitutional objectives the Dis­
trict Court in a few respects went imper­
missibly beyond the requirements of the 
federal constitution; more specifically, did 
the Court supersede the duly constituted 
state authorities in the performance of vital 
state functions rather than compelling 
those authorities to perform those functions 
in a constitutional manner? We all under­
stand, of course, that federal courts have no 
authority to address state officials out of 
office or to fire state employees or to take 
over the performance of their functions. 
Most assuredly, however, in proper cases a 
federal court can, and must, compel state 
officials or employees to perform their offi­
cial du~ ill compliance with the Constitu­
tion of the United States. 

[10] At the outset we hold that the 
steps taken by the District Court to ensure 
reasonably adequate food, clothing, shelter, 
sanitation, necessary medical attention, and 
personal safety for the prisoners were with­
in its sound discretion and will not be dis­
turbed on appeal. Some of the steps in 
regard to these matters, if considered in 
isolation, may have gone beyond constitu­
~ional mandates but they were justifiably 
Invoked for the eradication of Eighth 
Amendment conditions. We do not pause 

to discuss a number of state contentions 
which are foreclosed by our opinion in Wil­
liams v. Edwards, 5 Cir., 1977, 547 F.2d 
1206, decided after this appeal was filed and 
briefed. 

There are a few features of the case 
however, in which we are of the opinio~ 
that less intrusive, but equally effective, 
measures should have been taken by the 
District Court. An adjustment of these 
matters within constitutional bounds should 
not hamper or impede the attainment of an 
effective, constitutionally operated state pe­
nal system. As to these matters, we think 
some modifications are in order. With 
those modifications, the judgment of the 
District Court will be affirmed and the case 
remanded for further proceedings not in­
consistent herewith. 

II 

[llJ Unless intended to apply only to 
existing facilities we do not discern the 
constitutional basis for the requirement 
that Alabama state prisoners shall be 
housed in individual cells, nor can we agree 
that "design" standards, without more 
amou1'it to a per se constitutional limitatio~ 
on the number of prisoners which may be 
boused in a particular prison facility. 
Those who design prisons are not vested 
with either the duty or the power to pre­
scribe constitutional standards as to prison 
space. Assuming that the District Court 
intended these limitations to apply only to 
presently existing prisons and not to those 
hereafter to be constructed the judgment in 
these respects is affirmed. 

The Court required that all new prison 
construction should provide sixty square 
feet of space per prisoner. We remand this 
requirement to the District Court for fur­
ther consideration in the light of our opin­
ion in Williams v. Edwards, 547 F.2d, at 
1215. 

III 

The District Court established and ap­
pointed a "Human Rights Committee", 
composed of 39 individuals. Whether they 



NEWMAN v. STATE OF ALA. 289 
Cite as 559 F .2d 283 (1977) 

were qualified by training or experience in school board and the court. They did not 
the operation of a state prison system is not participate in "day to day" school opera­
shown. At State expense, the Committee tions, they received no compensation, and 
was authorized to employ a fulltime staff their function did not have either the ap­
consultant, other specialists, and a fulltime pearance or the effect of superseding school 
clerk-stenographer. The Committee mem- boards or faculties in the daily administra­
bers were to be compensated at the same tion of the school systems. Additionally, 
rate as that paid the Alabama State Board the circumstances surrounding the opera­
of Corrections. tion of schools are quite different to those 

The Committee was authorized to moni- prevailing in the operation of a penitentia­
tor implementation of the standards pre- ry. 
scribed by the Court's decree as well as 
those prescribed in Newman v. Alabama.1 

The Order provided that 
"[T]he Committee may at reasonable 

times inspect the state prison facilities, 
interview inmates, and inspect institu­
tional records. The Committee shall re­
view plans for implementation of this de­
cree to ensure that they comport with 
minimum standards set forth. 
The Committee shall be authorized to 
take any action [emphasis added] reason­
ably necessary to accomplish its func­
tion." 

Our initial reaction is that "reviewing 
plans for implementation of this decree to 
ensure that they comport with minimum 
standards set forth" could more properly 
have been assigned to the magistrate or to 
a master, qualified to hold hearings, make 
findings of fact, and report to the Court for 
its approval or disapproval. Moreover, the 
authority to "take any action ", with no 
accompanying standards or limitations, 
could amount, in practical effect, to turning 
the administration of the prisons over to 
the Committee, as, in some respects, ap­
pears to have occurred. 

It may be that in setting up the Commit­
tee the Court had in mind the appointment 
of numerous biracial committees in school 
desegregation cases. The analogy is not 
altogether inapposite but we are not aware 
of any school desegregation decree in this 
Circuit which authorized such committees 
to do more than assemble information, con­
fer, advise, and make representations to the 

The State asserts, and it is not disputed, 
that in a number of instances prison author­
ities and their counsel were not notified of 
meetings between committee members and 
the District Court with reference to prison 
operations; therefore, state counsel were 
unable to participate or to be heard. 

The State further asserts that the Com-
mittee impermissibly interfered with the 
Alabama Board of Corrections and· its duly 
authorized agents in the exercise of powers 
and duties exclusively conferred upon them 
by Alabama law. 

We have examined numerous letters ap­
pearing in the printed Appendix, signed by 
the Chairman of the 39 member Committee, 
addressed to the Alabama Board of Correc­
tions or its agent, in which the addressees 
were directed to take specified action in 
regard to certain matters. These letters 
state that they were written at the di­
rection of the District Court. 

From the record, we are left with the 
firm conviction that the Committee un­
doubtedly did impermissibly intrude, and 
had every appearance of impermissibly in­
truding, upon functions properly belonging 
to the daily operation of the Alabama pris­
on system. Prison officials cannot be ex­
pected to perform in an efficient or an 
effective manner if. they are required to 
stay in line with so numerous a Committee, 
at the same time constantly confronted 
with the spectre of federal contempt of 
court. 

1. D.C., 349 F.Supp. 278, affirmed in part, 5 Cir., 1974, 503 F.2d 1320, cert. denied 421 U.S. 948, 
95 S.Ct. 1680,44 L.Ed.2d 102. 

559 F.2d-7 
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[12] This is not to say that the District 
Court could not take and should not have 
taken appropriate steps to ensure compli­
ance with its remedial decree. We think, 
however, that a more reasonable, less intru­
sive, more effective approach would have 
been to name one monitor for each of the 
prisons involved, with full authority to ob­
serve, and to report his observations to the 
Court, with no authority to intervene in 
daily prison operations. 

The use of a single monitor was the ap­
proach, not disapproved by this Court, in 
Gates v. Collier, supra. 

The oversight of the proposed monitors 
might well be placed in the hands of a 
magistrate or a master, who could deal with 
alleged, but disputed, non-compliance in 
findings of fact and conclusions of law, 
subject to the ultimate decision of the Dis­
trict Judge, where appropriate. 

By the single monitor method, the prison 
authorities will be diverted from the execu­
tion of their duties to the extent of confer­
ring and· cooperating with only one court­
authorized individual. As a matter of fact, 
informal conferences between the warden 
and only one individual holding a charter 
from the Court would likely put an end to 
many problems without any necessity for 
further reference. 

Such a monitor should be a person of 
undeniable qualifications, carefully chosen, 
hopefully with experience in the operation 
of a state or federal prison system which 
has not been in litigation over failure to 
abide by the Constitution. 

Upon remand, and no later than thirty 
days from the receipt of our mandate, the 
District Court should dissolve the 39 mem­
ber Committee and its functions should be 
terminated. The Court should name a mo­
nitor for each of the prisons which are the 
subject of the remedial decree. The guide­
lines for the monitors, and the duties of the 
prison authorities as to their cooperation 
with those monitors, should be specifically 
spelled out by an appropriate order so that 

none of those involved will suffer any rea­
sonable doubt as to what is required of both 
monitors and prison officials.2 

When so appointed, and their functions 
defined, the monitors may be paid reasona­
ble compensation, consistently with their 
qualifications and experience, to be recov­
ered from the State of Alabama as a part of 
the reasonable costs of this litigation. 

Since the order appointing the 39 member 
Committee was not void ab initio the com­
pensation and expense of its members and 
staff as heretofore fixed by the District 
Court will stand undisturbed, to be paid by 
the State as a part of the costs of this 
critically important litigation. 

IV 

Appellants complain vigorously of the ac­
tions of the District Court in assigning a 
major role in the classification of prisoners 
to the Prison Classification Project of the 
University of Alabama. In response to an 
inquiry propounded by this Court through 
appropriate judicial channels we are now in 
possession of an order entered by the Dis­
trict Court on July 19, 1977, in which the 
Court adjudged that the University of Ala­
bama group is no longer functioning insofar 
as these cases are concerned. That being 
true, we find this aspect of the appeal to be 
moot. We make no comment thereon ex­
cept to say that we understand the classifi­
cation of prisons in the Alabama prison 
system will hereafter proceed under the 
control and direction of the duly constituted 
Alabama prison authorities, with no inter­
ference or participation by any outside 
group, saving, of course, the right of the 
District Court by appropriate measures, if 
needed, to see to it that constitutionally 
required classification standards, if any, are 
observed by the prison authorities in the 
exercise of a function which is fundamen­
tally theirs, McCray v. Sullivan, 5 Cir., 1975, 
509 F.2d 1332. 

2. It may be that one monitor could adequately take care of more than one prison. If so, the 
District Court may act accordingly. 
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[13] Failure of prison authorities to pro­

vide a rehabilitation program, by itself, 
does not constitute cruel and unusual pun­
ishment, McCray v. Sullivan, 5 Cir., 1975, 
509 F.2d 1332, 1335. 

[14,15] Amicus Curiae, the United 
States, concedes that there is no constitu­
tional right to rehabilitation for prisoners. 
It does proceed to argue, however, that 
"states have a duty to insure that the men­
tal, physical, and emotional status of prison­
ers in their custody do not deteriorate". On 
the face of it, this is not a well considered 
statement. The mental, physical, and emo­
tional status of individuals, whether in or 
out of custody, do deteriorate and there is 
no power on earth to prevent it. We think 
that what the government must have 
meant is that states may not inflict cruel 
and unusual punishment that would likely 
lead to such results. The briefs for the 
parties plaintiff and for the State of Ala­
bama deal with this idea to considerable 
length, We decline to enter this uncharted 
bog. If the State furnishes its prisoners 
with reasonably adequate food, clothmg, 
shelter, isanitation, medical care, and per­
sonal saiety, sOlas to avoid the imposition of 
cruel and: .unusual punishment, that ends its 
obligations Illider Amendment Eight. The 
Constitution does not require that prisoners, 
as individuals or as a group, be provided 
with any and every amenity which some 
person may think is needed to avoid mental, 
physical, and emotional deterioration. 

Even so, on the facts of this case, we 
affirm the actions of the District Court 
designed to provide Alabama prison in­
mates with reasonable recreational facili­
ties. We do this simply because such facili­
ties may play an important role in extirpat­
ing the effects of the conditions which un­
disputably prevailed in these prisons at the 
time the District Court entered its order. 

VI 
[16] The District Court directed that in­

mates should be allowed to receive visitors 
on at least a weekly basis. Under our 
decision in McCray v. Sullivan, we feel that 

visitation regulations should be left to the 
prison authorities, wisely adapted to indi­
vidual circumstances if their sound discre­
tion should so dictate, or included in general 
rules which will allow prisoners reasonable 
visitation. 

[17] The Court further directed that vis­
itors should not be "subjected to any unrea­
sonable searches". Of course, no citizen not 
a prisoner may be subjected to unreason­
able searches. Even so, within a prison the 
prime consideration is the preservation of 
the safety and security of the prison, in­
cluding the exclusion of contraband. Pris­
on authorities have both the right and the 
duty by all reasonable means to see to it 
that visitors are not smuggling weapons or 
other objects which could be used in an 
effort to escape or to harm other prisoners. 
They have a duty to intercept narcotics and 
other harmful contraband. This is no more 
an intrusion on the rights of visitors than 
the requirement that persons about to 
board commercial aircraft shall have their 
,persons and baggage electronically searched 
for the purpose of determining that they 
are not carrying weapons, United States v. 
Cyzewski, 5 Cir., 1973, 484 F.2d 509, cert. 
denied, 415 U.S. 902, 94 S.Ct. 936, 39 
L.Ed.2d 459. That which would be unrea­
sonable in the outside world may be indis­
pensable within a prison. 

Additionally,' we conclude that prison au­
thorities should not be required to maintain 
prison security with one eye on the subject 
and the other on the consequences of con­
tempt, in which the District Court could 
convert a warden into prisoner. If abuses 
actually exist, there are other remedies less 
likely to interfere with the ongoing safety 
of the prison. 

Upon remand the District Court should 
eliminate this item from its decree, reserv­
ing the right to take the necessary action 
with reference to actual abuses if they per­
sist to an extent justifying injunctive relief. 

VII 

The injunction included the Governor of 
Alabama. Our examination of the record 
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indicates that he has no hand in the opera­
tions of the Alabama penal system beyond 
the customary budget recommendations to 
the legislature and the appointment of the 
Alabama Board of Corrections. The statute 
vests all power and control in the Board. 
Upon remand, the District Court should dis­
solve the injunction entered against the 
Governor. The same action should be taken 
as to those members of the Board and other 
prison officials who are no longer in office 
and thus have no further responsibility for 
the implementation of the Court decree. 
To the extent herein approved, the injunc­
tion will, of course, remain in full force and 
effect as to those actually running the sys­
tem until such time as it may be shown in 
the District Court that the prisons are being 
operated in a constitutional manner. That 
the Court should remove itself from prison 
operations at the earliest date consistent 
with the vindication of constitutional rights 
is no doubt well known to the District 
Court. 

VIII 

[18] The District Court directed that 
each prisoner shall be assigned to a mean­
ingful job on the basis of his or her abilities 
and interests, and according to institutional 
needs. While there is no federal constitu­
tional mandate for this proviso, as phrased 
it should not impose any real burden on the 
penitentiary authorities, so, in the context 
of this case we allow it to stand, not, how­
ever, to enjoy any precedential status in 
future cases if they should arise. 

[19] We interpret those portions of the 
Order dealing with opportunities to obtain a 
basic education, to attend vocational school, 
and to attend a transitional program prior 
to release as meaning that if the prison 
authorities operate such programs each 
prisoner shall have impartially equal access 
on an objective standard of basic utility to 
the individual. We would find it difficult 
to hold, and we do not now hold, that if the 
state has no such programs it amounts to 
cruel and unusual punishment within the 
prohibitions of the Eighth Amendment. As 
a matter of fact, in the operation of a good 

prison system, we understand that such pro­
grams are fairly standard practices, insti­
tuted and operated on the initiative of state 
prison authorities. 

Conclusion 

With the modifications herein enumerat­
ed, the judgment of the District Court is 
affirmed. The case is remanded for further 
proceedings consistent herewith and for 
such other and further action as the District 
Court, pending the termination of this liti­
gation, may find it necessary to take for the 
vindication of Eighth Amendment rights. 

AFFIRMED and REMANDED. 

Robert G. McCRAY, Plaintiff-Appellant, 

v. 

L. B. SULLIVAN, etc., et aL, 
Defendants-Appellees. 

No. 75-4386. 

United States Court of Appeals, 
Fifth Circuit. 

Sept. 16, 1977. 

Black inmate of the Alabama state 
prison system brought civil rights action 
against prison officials, and others, seeking 
exemplary and punitive damages on his 
own behalf and injunctive relief on behalf 
of a class (black inmates) which he sought 
to represent. The United States District 
Court for the Southern District of Alabama, 
at Mobile, William Brevard Hand, J., dis­
missed petitioner's claims, and he appealed. 
The Court of Appeals held that where peti­
tioner alleged that black prisoners are sub­
jected to discriminatory parole criteria as 
compared to whites, that the parole board is 
intentionally constituted of racially preju­
diced persons, and that prisoners such as he 


