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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

EQUAL EMPLOYMENT ORPORTUNTTY

COMMISSION,
Plaintiff, Cage Number: 04-CV-70420-DT
v. HON. GHORGE E. WOODS
MEADE LEXUS,
Defendant . ) Eyi i
e, e j—
LoE
PR ﬁ, .
ORDER_DENYING DEFENDANT'S MOTION TO DISMISS ; ™ {33
Y 5 W

r"h)
L at

Thig matter having come before the Court mn4Défendant;é motion
to dismiss [Doc. No. 3];

The Court having reviewed the pleadings submitted herein, and
being otherwise fully informed in the matter;

IT I8 HEREBY ORDERED that Defendant 's motion to dismiss shall
be, and hereby 1=, DENIED; and

IT IS HEREBY FURTHER ORDERED that this action ig STAYED, until
October 31, 2004, 8o that the parties can engage in earnest
conciliation efforts. The parties will report to Magistrate Judge
Whalen for a status conference in November 2004. In the event that
conciliation hag not been achieved, and no further progress would
be achieved, the Court will 1ift the astay and issue a Scheduling

Order,
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I. BACKGROUND

Plaintiff Equal Opportunity Commission {(“the EECCY) instituted
this action against Defendant Meade Lexug ("Meade”) on behalf of
five individuals: Melissa Angotti (“Angotti?), Isabella Ziemer
(“*Ziemer"”), Katie Olsen (“Olsen”), Lauren Rosinski (“"Rosinski”) and
Lana Jaddou~Mio (“*Jaddou-Mio”). The EEOC contends that these women
were subject to unlawful gexual harassment by a Meade employee,
Armand Haganaj (“Hasanaj”).® The Court will not engage in a
lengthy discussion of the factual background. Instead, the Court
focuses on the facts necessary to resolve the instant motion.

The following facts are undisputed. Angotti and Ziemer filed
their rcharges of discrimination with the EEOC on February 7, 2003
alleging sexual harassment and retaliation. Olsen, Rosinski and
Jaddou-Mio filed their charges of discrimination alleging sexual
harassment on July 14°", July 15" and July 30", respectively. The
parties agree that the EEOC commenced an investigation into the
chargea. Both parties arqgue, however, that the other party did not
zealously participaste in the investigatory stage of these five
charges. In particular, Meade complains that the EEOC prematurely
isgued cause determinations for the five charging parties. On the
other hand, the EEQC submite that Meade was afforded ample time to

provide information prior to the determination.

' Armand Hasanaj was a co-worker to gome of the women, and a

supervisor to others. See Def.'s Br. at 2-3; Plf.'s Br. at 1-2,
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The REOC issued itg cause determinations, along with its
conciliation proposal, for all five <charging parties on
Septenber 24, 2003. See Def.'s EX. 9. Both parties point to the
following wvolley of letters to substantiate their respective
pogitionsg on whether the EEQOC fulfilled its statutory duty to
conciliate prior to instituting this federal action. Following the
EEQC's cause determinations and congiliation proposal, Meade
transmitted a letter, dated Octcber 7, 2003, informing the EEOC
that it did not receive the September 24™ letters until Cotober 3™,
See Def.'s Ex. 11. Meade opted to “postpone our response to the
proposed conciliatieon” because Meade wanted to revisit the cause

determinationg. See id. Thereafter, in an Octeber 9, 2004 letter,

the EEOQC indicated that although cause determinations had already

been made, the investigator, Diane M. ERoberson (“Roberson”),
remained *“willing to review any additional information [Meadel]
wish{ed] to send priecr to any formal conciliation discussions.”
Def.'s BEx, 12. On Qctober 16, 2003, Meade submitted a letter in
regponse to Roberson's, stating, in part, *[alssuming that vyou
[Roberson] are unwilling to revisit the cause findings as
requegted, [Meade is] prepared to move to conciliation.” Def.'s
Ex. 13. Meade complained that the determination letters were
conclusery. gee id., Meade proceeded to reiterate the reasons why
it believed that the EEOC should not have isgsued its cause
determinations. See id. In an October 29" correspondence, the

EEQC confirmed that it received and considered the information
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gontained in Meade's October 16% letter. See Def.'s Ex. 14. The
EEOC indicated, however, that the cause determinations would not be
altered. See id. The EEOC expressed an interest in entertaining
a counteroffar to its proposed conciliation package, and reguested
that Meade make its offer by November 8, 20032, See id. Also on
Ootober 29th, Meade issued a responsive letter asserting that it
could not supply a meaningful countercoffer without an explanation
“of the reasonable cause for the EEOC's belief that Title VII has
been violated in each of these cases,” Def.'s Ex. 15. As a repult
of Meade's letter, the EEOC determined that any further

conciliation efforts would be futile and thus issued its formal

notice that it deemed the conciliation efforts unsuccessful . Bee

Def.'s Ex. 16. These notices were dated November 7% for Jaddou-
Mio, November 10" for Angotti, Olsen and Ziemer, and November 13
for Rogsinski, ZSee Def.'s BEx. 16.

Currently before this Court 1is Meade''s wmotion to dismiss.
Meade contends that dismissal ie appropriate because the EEOC did
not engage in good faith efforts at conciliation pricr teo filing
suit as required by Title VII. See 42 U.5.C, § 2000e-5,

IL. SBTANDARD OF REVIEW

Defendant seeks dismissal pursuant to Fep.R.C1v.P. 12 (k) (1) for
lack of jurisdiction. Defendant contends that Plaintiff's failure
to conciliate this matter before instituting this federal lawsuit

precludes thig court action.
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Pursuant to 42 U.S5.C. § 2000e-5(b), the EEOC investigates all
charges of digcrimination and if it determines that there ig “not
reasonable cause to believe that the charge ig true,” the charge is
dismiosad. Provided there is reasonable cauge to believe the
charge is& true, the EEOC “shall endeavor to eliminate any such
alleged unlawful employment practice by informal methods of
conference, conciliation, and persuasion.” 42 U.5.C. §2000e-5(b).
If informal methods f£all, the EBEOC may, under 42 1U.3.C.
§ 2000e~5(f), bring a civil action “against any regpondent not a
government, governmental agency, or political subdivision named in

the charge.”

IIT. DIBCUSSION

The parties agree that conciliation efforts are a prereguisite

to £iling an action in federal court. See 42 U.S.C. §2000e-5(b);
Egual Employment Opportunity Comm'n v, Keggo Indus., Ina,, 748 F.2d
1087, 1101 (6th Cir. 1984). The parties also agree that the EROC
mugt conciliate in good faith. BSee Kego, 748 F.2d at 1102, The
EEOC may file suit after the employer rejects the EEOC's
conciliation efforts. See 1d. Meade urges this Court to find that
the EBROC failed to conciliate, and on thie basisg, dismiszs the
instant lawsuit. The EEQOC maintains that it fulfilled its
statutory duty to conciliate. In the alternative, the EEQC

requests this Court to stay this action to permit further




Case 2:04-cv-70420-AC-RSW  Document 10  Filed 08/02/2004 Page 6 of 10

conciliation. Meade does not respond to the EBCC's alternative
requast .

Meade initially suggests that the conciliation efforts were
inadequate because the investigation leading up to the cause
determination was not satisfactory. 8Ses Def.'s Br. at %-11. The
Court will not inguire into the adeguacy of the underlying
investigation. As the Sixth Clrcuit aptly expressed, a district
court commits reversible error by “ingquir(ing] inte the sufficiency
of the Commigsion's investigation.” Kecgo, 748 F.2d at 1100. This
is because “the nature and extent of an EECC investigation into a
digscrimination ¢laim is a matter within the discretion of that
agency . The purpose of the EROU's investigation of a

digcrimination charge ig to determine if there is a basis for that

charge. The reaspnable cause of determination issued as a result
of the investigation is designed to notify the employver of the
BEEOC's findingz and to provide a basis for later conciliation
proceedinga.” Kego, 748 F.2d at 1100. This Court will, however,
inguire inteo whether there has been sufficient good faith
conciliation. The primary geoal of Title VII is to encourage

voluntary compliance. See Qcwidental Life Ing, Co. of Cal. v,

Bogual Employment Opportunity Comm'n, 432 U.S. 355, 367-68 (1977).

Thus, adegquate conciliaticon 18 essential. The Court thus must
determine whether a genuine effort te conciliate has been made by

the EEOC.
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The Court recognizes that the EEOC “szhould be given wide
latitude in shaping both the general framework of conciliation and
the apecific offers made” lest the Court become embroiled in the
details of offers and counteroffers. See Equal Employment
Opportunity Cemm'n v. Sears, Rosbuck & Ce., 650 F.2d 14, 18 (24
Cir. 1981). The Court does, however, examine the conciliation
process to determine whether the EOQOC has provided a “fair

ppportunity” for settlement., SJSee Searg, Roebuck & Co., 650 F.2d at

19, Courts have explained that the EBOC fulfills its statutory
duty to conciliate *if it outlines to the employer the reasonable
cause for itg belief that Title VII hag been viclated, offers an
opportunity for veluntary compliance, and responds in a reasonable
and flexible manner to the reasonable attitudes of the employer.”

Egual Employment Cpportunity Comm'n v, Klingler Blec, Corp., 636 F.

2d 104, 107 (5th Cir. 1981) (citation omitted); accord, Egual

Employment Opportunity Comm'n v, Asplundh Tree Expert Co., 340 F.3d

1256, 1289 (11th Cir. 2003). The 8ixth Circuit emphasized: “The

district ecourt should only determine whether the EEOC made an
attempt at coneciliation. The form and substance of thoge
coneiliations is within the discretion of the EEOC as the agency
created to administer and enforce our empleoyment discrimination
laws and i1g beyond judicial review.” Kego, 748 F.2d at 1102.
Meade gubmits that the EECC's conciliation efforts fall
“woefully short” because the EEOC simply presented proposed

conciliation agreements along with what Meade characterizes as
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gonclusory cause determination letters and indicated a willingness
to congider counter-propogals. Def.'s Br. at 11; Def.,'s Ex. 9,
Meade contends that the EEOC was required to do the following:
*[0lutline , . , the reagonable cause for the Commiseion's belief
that Title VII had been wviolated, offer an opportunity for
voluntary compliance, and respond in a reasonable and flexible
manner to the Company's reasonable attitudes.” Def.'s Br. at 11,

Meade contends that the initial conciliation proposal was
defective because the EEOC did not sufficiently notify Meade of the
EEQOC's findings. Meade suggests that the EEOC sghould have
submitted a detailed explanation of ite reasgsonable cause
determination. The Sixth Circuit does not, however, reguire such
gpecificity. Rather, the Sixth Circuit endorses the view the EEOC

determination gimply “places the defendant on notice of the charges

againgt him.” Keco, 748 P.2d at 1100 (summarizing persuasive
decision} .

Both parties accuse the other of failing to engage in good
faith conciliation. Meade gubmits that it could not provide a
reasconable counteroffer because it needed more information
concerning precisely how it allegedly violated Title VII. The EEQC
on the other hand, submits that Meade's letters were not responsive
to its conciliation preposal, and degpite repeated invitations to
submit a counteroffer, Meade refused. The EEOC believed it had no
choice but to progeed with the instant lawsuit because Meade did

not submit a counteroffer by the deadline supplied in the EEOC's
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October 29 correspondence. Upon review of the parties!’
correspondence, the Court finds that neither party communicated
effectively. The Court asgcribes the failure to both parties. The
Court 18 not satisfied that the appropriate remedy is to dismiss
the instant lawauit. Rather, the Court finds that the interestg of
justice will be best served by the Court's continued invelvement in
thie matter. By retaining oversight, the Court is hopeful that the
parties will engage in earnest settlement diacussions.

In arriving at this conclusion, the Court notes that a number
of circuit court of appeals hold that the failure to conciliate 1is

not a jurisdictional bar reguiring dismigsal of the complaint.

See, e.q., Klingler Elec. Corp., 636 F. 24 104, 107 (5th Cir.
1981); Sears, Roebuck & Co., 650 F.2d at 19, Instead of imposing
the draconian sanction of diamigzal, select gourts advocate staying

the action pending appropriate conciliation efforts. See Klingler,

636 F.2d at 107, The Court recognizes that at least cne circuit
holdsg that dismissal ig appropriate. See Agplundh, 340 F.3d at
1261, Other courts find that although federal courts have the
authority to issue a stay, a dismissal, without preijudice, is

equally appropriate. £See Bremnnan v, Ace Hardware Corp., 495 F.2d

368, 376 (Bth Cir. 1974) (construling analcgous conciliation efforts
under the Age Digerimination and Employment Act of 1967). The
Sizth CQircuit is silent on this issue. The Court finds that given

the current posture of the instant casge, the better approach is to
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atay the action, temporarily, to encourage the parties to engage in
meaningful settlement discussions. Therefore, the Court will
temporarily stay this action until October 31, 2004. The Court
will, however, schedule a status conference with the Magistrate
Judge in thisg case, to be held in November 2004, to apcertalin the
parties' progress. If the Court is not convinced that the parties
hava made significant progregg, or that further efforta would not
be productive, the Court will lift the stay and reguire this case
to proceed on an expedited achedule, The Court will issue a

Scheduling Order once the stay is lifted.

IV. CONCLUSION

For the reasona set forth above, Defendant's motion to dismiss
for lack of subject matter jurisdiction is DENIED, and thig action
is temporarily STAYED consistent with the terms of this Order.

IT I8 80 ORDERED.

R/
- cEPReE B/ WooDs
AUG 2~ 2004 UNITED stagss #rsTrRICy JUDGE

Dated: Fobwe. , 2004

Detroit, Michigan

S

Copieg mailed this date to:

Robert ¥. Weller II, Esg.
Joseph P. Shelton, Eeq.
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