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cause is submitted on the record, on the Motion to

led herein December 20, 1988, by the Alabama Department

bions [DOC], on the Final Report of Implementation

filed herein December 14, 1988, and the attachments
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gust 15, 1988, the Court extended the existence and

the Prison Implementation Committee until December

Under the terms of the November 27, 1984, Consent

jurisdiction of this Court could be reactivated or

n the recommendation and petition of a majority of

Implementation Committee. On two previous occasions,

tee has petitioned the Court to extend, and the Court



has extended, the Committee's jurisdiction to monitor the prison

beyond previously set dates for the end of thissystem^
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case began in 1971 and resulted in a comprehensive

1972 relating to medical and psychological care of

On January 13, 1976, the Court consolidated the Newmaji

the Pugh and James cases and entered a comprehensive

relating to almost all conditions of confinement in the

Prison System. Thus, this Court has exercised jurisdiction

:al and psychological care for over 16 years and over

all aspects of the prison system for nearly 13 years,

diction has necessarily been active during those years

sive litigation over compliance with the Court's Orders,

up to the time of the establishment of the Prison

tion Committee on January 5, 198 3. Thereafter, the

has saved the State and federal governments litigation

in untold amounts while facilitating settlement of

f complaints.of

t Order, the Court found, and the parties agreed, that
conditions in the Alabama Prison System *** are in
compliance with the requirements of the Constitution

Lted States *** to permit all the parties to recommend
of this action subject to the conditions contained
rder." The Order thereafter continued the existence

Prlison Implementation Committee for the sole purpose of
monitoring activities "as it deems appropriate ***".

express terms, the November 27, 1984, Order relinquished
se of jurisdiction in this case as of December 3, 1984.
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of the members of the Prison Implementation Committee

involvement in this and other cases as lawyers,

of the original Human Rights Committee, and expert

As Committee members, they have monitored conditions

Prison System for almost six years on a constant

r basis.

can be no doubt that the conditions which existed

bama Prison System in 1972 and 1976 do not exist today,

reports, this Committee and the Court have commended

ic officials in Alabama for their commitment to

nd maintaining a constitutional prison system in the

Governor Hunt and his staff, Mr. Holman Head, the

of Corrections and his staff and the Parole Board

the Committee of the State's intention to continue

the progress in the system. Moreover, the Committee

(}ourt have been impressed with the work of the Judicial

and its Prison Task Force established pursuant

of this Committee and Chief Justice C. C. Torbert

ively led by Allen Tapley. The Committee and this

:t these efforts to continue under incoming Chief Justice

nsby. As will be elaborated, notwithstanding these

, if these and other relevant State Officials

the Alabama Prison System in a constitutional

in accordance with professional standards, they must
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devote continuing

and those

and immediate attention to existing problems

vhich may be expected to occur in the future.

vast sums of taxpayers' dollars have been spent

s to rehabilitate law violators, the Alabama Prison

not been able to maintain desired accommodations for

of prisoners sentenced to it. In its report dated

988, the Committee noted that, because of increased

the Parole Board subsequent to the Court's Order

30, 1987, the prison population had dropped from

12,183 as of July 4, 1988. Moreover, the number of

in county jails dropped during this period from

, and of this 385, only 119 were eligible for transfer

institutions.

the parties hoped that this laudable trend would

it has not. The most current statistics show that

population has risen from the July, 1988, figure of

12,440, and, in contrast to the decreases in the prison

from February, 1988, through August, 1988, there have

increases in the months of September, October and November

The DOC's Motion to Dismiss this proceeding proposed

L988 increase in prison population is a nonpermanent

rather than a trend and that recent appropriations

substantially more prison space.
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ully, we have not reached the end of diminishing prison

Several factors co-exist to end the decrease

y. There is a leveling point after accelerated activity

role Board following extended inactivity. Most judges

sentenced with the thought that such sentences would

be reduced to one-third of the time of sentence for

â vior or other indicia of rehabilitation. Yet, for an

period of time, the number of monthly paroles was far

the numbers entering institutions. State laws have

to provide more severe punishments. The burden

department of Corrections is heavy. The increased

has resulted from a combination of increased sentences

and a decreased parole rate. There has been a

and unfortunate decrease in the number of inmates

work release and the SIR Program.

statistics are ominous. If these trends continue,

new and expanded prisons will ultimately be

avoid the constitutional violations which will surely

overcrowding. Hopefully, all officials involved

riminal justice system will strive diligently and

to avoid this result. The Committee convinces

b that overcrowding inevitably causes and exacerbates

prison conditions.
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[ovember 21, 1983, the Commissioner of Corrections and

led a motion to modify the prior injunctive orders of

The specific tenor of the motion was directed toward

•s prior injunctive orders dealing with food, clothing,

sanitation, medical care, personal safety and numerous

ditions of confinement, much of which was entered by

without specific reference to the Constitution. The

r modification requested that this Court "modify its

ers *** to reflect standards no stricter than those

by the Eighth and Fourteenth Amendments to the United

Constitution and to acknowledge compliance by all Defendants

:here has been substantial compliance." On December

the United States filed a memorandum in support of the

ler's motion to modify. This was later supplemented

ry 26, 1984, by a more extensive argument. The

ler and the United States argued that modification was

on the basis of changed circumstances and changes in

law. See, e.g., Rhqde_s .̂ y.._.._.C_haDman, 452 U.S. 337

square-foot requirement]. Thereafter, this Court issued

rders which, inter alia, had the effect of denying the

r modification. An appeal was taken.

eptember 10, 1984, the United States Court of Appeals

Eleventh Circuit [Newman..v... _G_radd_i£K, 740 F.2d 1513 (11th
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) ] remanded the case to this Court for further

In its decision, the Court of Appeals stated:

Cir. 198

proceedings

"There is significant evidence to show that Commissioner
Smith [former Commissioner of the DOC] has done and
is doing all that he can to achieve these objectives,

significant monetary gains have been made
ignificant physical plant improvements have been

the defendants have not been able to comply
the 60-square foot requirement for multiple

occupancy areas and have not been able to remove all
state prisoners from county jails. Moreover, since
the October 1980 consent order was entered, the Supreme
Court has had occasion to clarify Eighth Amendment
analysis in the prison context. See Rhode s_y_v_Chapman,
452 U.S. 337 (1981). These factors justify a
consideration of modification by the Court ***
[parenthetical expression added].

"Upon remand the court should hold a hearing to consider
the present condition in Alabama prisons to determine
the "extent to which they have been brought into

alignment. The consent decrees provide
roper framework and a means for reaching

in the prisons of Alabama. These
i-tutional standards are provided for by the Eighth

The Supreme Court and this Court have
=ated the conditions to be met to reach
tutionality as to conditions of confinement,
tests are to be followed in considering

cation of the consent decrees." Newman v...

doing
Although
and
ins
with
instituted

constitutional

constitutionality
const
Amendment
delin
const
These
modif
CjradjlLck, supra, at 1520-21 [citations omittedfT

the Court of Appeals found that not all the requirements

were constitutionally supported.

Following the issuance of the Court of Appeals' mandate,

rather than pursing the motions for modification,

the dismissal of the cases as reflected in the Consent

ubstantial dismissal dated November 27, 1984. At that

In short,

of Newman

Foil!

the partieis

agreed upon

Order of s
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time, this Court, approving the settlement, did not determine

whether the objectives of the decrees of this Court had been

met or what modifications to the decrees should be made in an

make the decrees conform to the requirements of theeffort to

Eighth Amendment.

that time, the Implementation Committee, in fulfillmentSince

of its responsibilities, filed a report and a petition with the

Court on December 29, 1987. In that report, the Committee stated

that it had "carried out its duties with the fervent hope that

these casess could be ended and the Alabama prison system returned

full to the State on January 1, 19 88." However, the Committee

found tha-:, as of the date of its report, overcrowding in the

prison system continued.

"11. Despite impressive efforts--rare if not
unique in the country-Alabama' s prisons are nevertheless
overcrowded. There were about 4500 inmates when Judge
Johnson's Order of 197 6 came down; there are presently
12,807. As the attached graphs dramatically reflect,
during most of this period, from 1980 to the present,
the parole rate has been relatively flat. The obvious
corollary is that the parole rate has come down during
this period while the population has grown.

"Reputable statistics from the Criminal Justice
Institute show that at the end of 1986 Alabama's prisons
housed 283 inmates per 100,000 general population,
while
inmat
of Minnesota, with a population about the size of
Alabama's, housed 58 inmates per 100,000 general
population.

the neighboring state of Tennessee housed 149
es per 100,000. Even more dramatic, the state

"There are more than 5500 inmates currently
as 'minimum custody1 or less. There are

currently 1207 inmates on work release and 639 in SIR
classified

-8-
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Restitution Program].
all inmates have been
offenses." [parenthetical

after, the Committee informed the Court that the Board

s and Paroles had informed the Committee that the Board

to take immediate action to address the current problem

'wding. On that basis and that basis alone, the Committee

this Court to reactivate this case on a limited basis

the posture which has existed since the November 27,

, and for no other purpose and on no other basis."

ecember 30, 1987, this Court entered an Order which

ie recommendation of the Committee and reactivated this

he basis of and only to the extent of "monitoring" as

d in the Committee's report. On December 14, 1988,

mentation Committee filed with this Court its final

ich stated in part:

"*** In previous reports, this Committee and
the Court have commended certain public officials in
Alabama for their commitment to creating and maintaining
a constitutional prison system in the state. The
Governor and his staff, the Commissioner of Corrections
and his staff, and the Parole Board have assured the
Committee that they intend to continue and expand the
progress in the system. Moreover, the Committee has
been impressed with the work of the Judicial Study
Commission and its Prison Task Force established pursuant
to the efforts of this Committee and Chief Justice
C. C. Torbert and effectively led by Allen Tapley.
We expect these efforts to continue under incoming
Chief Justice E. C. Hornsby. As will be elaborated,
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notwithdtanding these accomplishments, if these and
other relevant State officials are to operate the Alabama
prison system in a constitutional manner, and in
accordance with professional standards, they must devote
continuing and immediate attention to existing problems
and those which may be expected to occur in the future."

Nonetheless, the Committee expressed concern about

insufficient staffing, inadequate sanitation and

in older facilities, housing and treatment of the

ill inmates, idleness of inmates at some facilities

housing and activity for many prisoners in long-term

segregation. The Court shares in the concerns

by the Committee. However, even in light of these

concerns, the Committee recommended that this case

(̂ activated and that this Court's jurisdiction not be

eyond December 31, 1988. The Committee stated:

overcrowding

maintenance

mentally

and inadequate

administrative

identified

legitimate

not be r

extended b

All of the Committee members are seriously
concerned about the prison system, and notably the

ect of continued overcrowding. But we are
to conclude that present or future claims

constitutional violations should be resolved in
litigation properly presented to the courts."

prosp
constrained
of
other

pending before this Court is the issue of whether this

enter in this case a final order of dismissal with

Necessarily encompassed within this question is the

the continuing effect, if any, of the prior injunctive

this Court. This Court must consider the purposes

Now

Court

prejudice,

question

orders of

should

of
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parties had in agreeing to the November 27, 1984, Consent

dismissal. In this Consent Order, this Court

jurisdiction". This terminology was agreed upon

rties and accepted by this Court. In UniĴ gd ,5.tAt.e_s.

.&• ...Co_.., 402 U.S. 673 (1971), the Court noted the

which the

Order of

"relinquished

by the pa

y.-.. -Armour

view which a court must take of a consent agreement

an order:

appropriate

embodied in

Consent decrees are entered into by parties to
after careful negotiation has produced agreement

ir precise terms. The parties waive their right
tigate the issues involved in the case and thus
:hemselves the time, expense, and inevitable risk

Naturally, the agreement reached normally
a compromise; in exchange for the saving of

and elimination of risk, the parties each give
they might have won had they proceeded

the litigation. Thus the decree itself cannot
to have a purpose; rather the parties have

es, generally opposed to each other, and the
decree embodies as much of those opposing

as the respective parties have the bargaining
and skill to achieve. For these reasons, the
of a consent decree must be discerned within

corners, and not by reference to what might
the purposes of one of the parties to it.

e the defendant has, by the decree, waived his
to litigate the issues raised, a right guaranteed
by the Due Process Clause, the conditions upon

he has given that waiver must be respected, and
instrument must be construed as it is written,

as it might have been written had the plaintiff
his factual claims and legal theories in

litigation." 402 U.S. at 681-82 [footnotes omitted].
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to
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naler v. Pasadena City Bd. of Ed.. 611 F.2d 1239 (9thIn Spc

Cir. 1979), the Court considered whether it should retain

jurisdiction or dissolve the injunction in a school desegregation
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ting for the Court, Judge (now Justice) Kennedy stated:case. Wri

11 ]
a
Retention of jurisdiction when there is no longer
demonstrated need to monitor compliance may defeat

governmental and personal interests,
changes in educational policy are more

cult to implement. Where the court retains
diction, a board may feel obligated to take racial

into account in each of its decisions so that
justify its actions to the supervising court,

may make it more, rather than less, difficult
letermine whether race impermissibly influences
decisions, for the subject is injected artificially
the decision process, and the weight that racial

might otherwise have had is more difficult
determine." 611 F.2d at 1247.

important
Legitimate
diffi
juri
factdrs
it
This
to
boa re
into
considerations
to

can

Although much of what is said above related to cases involving

scrimination, the general question raised by Justice

s been more sharply drawn into focus since the decrees

70s were entered in this case. This question is the

ent to which, considering the history of this litigation,

ssary for the Court to continue to inject its supervisory

the administration of Alabama's prisons. In flewi.tj:

459 U.S. 460 (1983), the Court stated:

racial di

Kennedy h

of the 19

proper ext

it is nece

power into

"[P]
discr
manag
only
[B]
the
ex
•to
by
of
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rison officials have broad administrative and
etionary authority over the institutions they
e and *** lawfully incarcerated persons retain
a narrow range of protected liberty interest ***.

discretionary authority is necessary because
administration of a prison is 'at best an
srdinarily difficult undertaking,' *** and ***
old *** that any substantial deprivation imposed

authorities triggers the procedural protections
Due Process Clause would subject to judicial
a wide spectrum of discretionary actions that

Iroad

prison
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traditionally have been the business of prison
administrators rather than of the federal courts."
459 I'.S. at 467 [citations omitted].

not inappropriate to turn to the purposes which the

have had as expressed in the Consent Order of November

That Order stated that the Court "relinquishes

in this case as of December 3, 1984. The Consent

November 27, 1984, aside from relinquishing jurisdiction,

It i

parties nuist

27, 1984

jurisdiction

Order of

reads:

conditions in the Alabama Prison System ***
in sufficient compliance with the requirements

Constitution *** to permit all parties to
dismissal of this action ***."

Existing
are
of the
recommend

Thus,

Decree in-

Consent

longer

must be

may not

the Const

a more

decrees w

conditions

of law,

the

it seems without doubt that the parties to the Consent

:ended by the natural meaning of the language of the

Order that, as of December 3, 1984, the Court would no

exercise any power to determine compliance. But a question

isked - Compliance with what? Obviously, this Court

"relinquish jurisdiction" to consider compliance with

tution itself. Thus, the parties must have intended

restrictive meaning. At the time of their entry, the

are designed to remedy the existing unconstitutional

in Alabama's prisons. Those decrees, as a matter

cbuld not, except by consent, have required actions by

which exceeded actions necessary to remedyDef eridants
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nal violations. Seeconstituti

267, 280-

to the nat

The
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pending b
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This

Order cont

reference

4 3 3 U.S.v <•

1 (1977)[federal court must tailor scope of remedy

ure of the constitutional violation],

basis of the motions for modification was changed

es or changes in law. Therefore, the only reasonable

ion which may be placed on the Consent Order is that,

their agreement that the prison system of Alabama was

ent compliance with the Constitution, the parties

that the Court relinquish its power to determine whether

system was in compliance with the prior decrees of

It follows that the parties must necessarily have

hat the Consent Order dissolved the prior injunctions

fore the Court. Any other construction would make

nt of the parties meaningless,

conclusion is not weakened by the fact that the Consent

nued the Implementation Committee in existence. Again,

o the precise language of the Order is necessary:

Committee will continue in existence until January
88, to conduct such monitoring activities as it
appropriate in accordance with the fulfillment
role in these cases."

"The
1,
deems
of it

:ee was to "conduct monitoring activities as it deems

***". It is plain from this language that the

as given unrestricted discretion to monitor the prison

The Commit

appropriat

Committee
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That discretion was not constrained by reference to

decree or to any other standard, constitutional or

Indeed, the report of the Committee filed in this

December 29, 1987, which addresses the issue of

ig, makes no reference to the prior Orders of this

basis for the Committee's recommendation that limited

of the case be ordered. Moreover, the Committee

this report that the overcrowding problem still existing

system was a direct consequence of actions or

of the Board of Pardons and Paroles which was not,

has never been a Defendant in this case. It is plain,

that the Committee itself did not see its role as

the compliance question embodied in the prior decrees

urt. Otherwise, the Committee could not have dealt

pjroblem from the perspective that it did. In accordance

foregoing, this Court, thus, concludes that the parties

Ln the Consent Order of dismissal that the prior

orders of this Court be dissolved and of no more effect,

determined the proper scope and purpose of the Consent

dismissal, this Court must now determine whether it

to adopt the recommendation of the Committee and

case with prejudice. The Committee, while expressing

concerns about the prison system, feels that full

system,

any prior

otherwise.
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is appropriate and that present or future claims ofdismissal

unconstitutional conditions should be resolved in other litigation.

are pending cases in this Court, and presumably in

district courts in this State, which allege claims

There

the other

directly premised upon violations of the injunctive orders of

in this case based on the failure of prison officials

with the precise and specific remedial requirements

this Court

to comply

of these orders even if said orders required action which exceeds

2/

the requirements of the Constitution.— At the risk of closing

the barn <frate after the horse is out, it is the opinion of this

Court that such cases, to the extent they were filed on or after

December 3, 1984, and seek damages based solely upon violations

of this Court's orders, are without merit because as of December
the prior injunctions were no longer in effect.3, 1984, To

the extent that such cases allege a present violation of the

Constitution, they may and should proceed to final adjudication

on the basis of the requirements of the Constitution.

1/ For
system to
AJL.a.bama, •
the Const
the Constj
adequate
Cir. 1985)

e|xample, aprior injunctive order requires the prison
provide three meals per day to inmates. Newjnan.. _y_t.
66 F.Supp. 628 (MD Ala. 1979). It is now clear that
tution does not require three meals per day; rather,
tution requires that inmates receive a nutritionally

SeKalb. ..County, 774 F.2d 1567, 1575 (11thdiet
cert.den. 475 U.S. 1096 (1986).
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time of the original decrees of this Court, the

of confinement in the Alabama prisons clearly

an Eighth Amendment violation. The remedial objective

sleeping structural and remedial decrees of this Court

the conditions of confinement in the prisons into

with the requirements of the Constitution. The scope

of and the means used in the decrees of this Court

; compliance with the Constitution were at the time

Court, and to some extent the parties, deemed

necessary. Later events and decisions of the

and of the United States Court of Appeals for the

Cfircuit have demonstrated that, in some instances, the

remedial requirements are no longer necessary.

s, what is important for present purposes is recognition

1984, whatever was the extent and scope of the original

the parties and the Court agreed that the remedial

of this Court's prior decrees had been achieved,

of the Eighth Amendment violation had been restored

as possible to the position they would have occupied

iolation never occurred. It is likewise plain that

cials have a significant and commendable interest in

to now manage their own affairs consistent with

ements of the Constitution. See Hewi 11.. vJL._JHe_lms, supra.
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recognized that in 1984, and the Implementation

recognizes this in 1988. The Committee has filed its

rt in which it finds that control of Alabama's prisons

be returned to the officials of the State. This Court

illingness in recent years of State officials to tackle

ult, often intractible, problems of administering a

tern in a manner consistent with the Constitution and

of constitutional compliance which has been achieved

Court that it is no longer necessary for the federal

rough the vehicle of this action, to intervene in the

affairs of the State in managing its prisons. This

onvinced of the good faith of many concerned officials,

Governor Guy Hunt, Chief Justice C. C. Torbert, Allen

Iman Head, Ralph Knowles, George Beto, John Conrad,

hman and many others. The outstanding work of these

upled with the cooperation of the DOC and Commissioner

gpen (as well as former Commissioner Freddie Smith),

is Court that the State of Alabama is ready to undertake

ean task of administering its prison system within

nal limitations.

tion which the Court takes today must not be understood

to mean that continuing attention to the remaining

s identified by the Implementation Committee must not
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se priso
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prior dec

should be

hopes tha
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pace. The Court's action today does not mean that it

all problems, constitutional or otherwise, have been

emedied. A review of this Court's docket shows that

ercent of the civil cases filed in this Court are pro

er complaints alleging constitutional violations by

thorities. While many of these cases lack merit, some

Where a prisoner demonstrates constitutional entitlement

courts will not hesitate to grant the relief necessary

n continued compliance with the Constitution.

the Court's action today merely stands for the

that the broad, remedial objectives of this Court's

ees have been met and that any remaining "fine-tuning"

accomplished in separate actions. This Court fervently

t the officials of the State of Alabama will continue

rge their responsibilities for administering Alabama's

the Constitution and laws of the United States require.

[I]n an ideal society, all of these judgments and
decisions should be made, in the first instance, by
those to whom we have entrusted these responsibilities.
It must be emphasized, however, that when governmental
institutions fail to make these judgments and decisions
in a manner which comports with the Constitution, the
federal courts have a duty to remedy the violation."
Johnson, Frank M., TJie.,..Rol_e-fif.-..thg.-JLudi,gijtr̂ Wjth_
.to. .-ike. ..Other.. Branchejs...of....Goverjimgix.t, 11 Ga.L.Rev. 455
(1977

Officials

their res

of the State of Alabama must not now ignore or shirk

onsibility to the Constitution. Indeed, release from
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continuedthe
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legislativ
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of Alabam,

Dismissal

and serve:

litigation
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supervision of this Court means that the public

of the State must accept more, not less, responsibility

actions or omissions. This Court recognizes the

of settling rehabilitation differences at State levels

dicial field as well as in the administrative and

s fields. Imprisonment and rehabilitation for State
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