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ill 'lliE UNITED STATFS DISI'RIcr COORT 
FOR 'lliE DISI'RIcr OF NEW JERSEY 

'iii r .-.. (~ ::,.(; . 

ESSEX cr::uu:Y JAIL 
et als., 

PlaintiffS, 

v . 

NICHOLAS AMATO, 
ExEcutive, et als., 

and 

WILLIAM H. FAUVER, 
sioner, New Jersey 
mant of Con:ections, 

DefeOOants . 

INMATES, 

County 

Ccmnis- : 
Depart- : 

: 

CIVIL NO . 82-1945 

lion. Harold A. AckeJ::rnan 
U.S .. D.J. 

Robert DelTufo, Special Master 
Bennet Zurofsky, Special Master 

"-:-- - --; 
, . , 

In accordance with Fed. R. Civ.P. 53(e) (2) and for the x:easons set forth in 

the opinion of the Court rendered on July 27, 1989; 
\ 

It is on this I " day of \, l ' ( ( I , 1989 : 

ORDERED that the Rep::>rt and ~tiO; On a Bail Fun:i for Essex County 

Jail Detainees, subnitted by Special Masters Robert J . Del Tufo and Bennet 

D.zurofsky, filed on July 6, 1989, in accordance with the Court's Order of May 

24, 1989, is hereby adopted, with the exceptions or m:xti.fications as set forth 

in the Court's opinion of July 27, 1989, and in::orporated herein, as follows: 

Creation of the Fun:i 

Jail Detainees [hereafter "the Fund" ), to be managed by an J\dmi.nistrator. The 

J\dmi.nistrator shall be independent of the County and shall 



\ 

sole signatory for the account establisred in accordaoce with this Court· s Order 

of May 24, 1989 . 

Fund Purpose 

2 . The purfOse of the Essex County Jail Detainees Bail Fund shall l:e to 

provide bail assistance for individuals in the Essex County Jail who Il'dy have 

insufficient rroney or property to secure release on bail. 

Use of the Fund 

3 . M:mies fran the Fund shall l:e Il'dde available in accordance with the 

tel:Ins of this Order on a daily basis for bail p.u:p:JSeS for pretrail detainees 

ccnfined in the Essex County Jail in order to Il'dintain the popliation of the 

Essex County Jail at 594 inmates on a daily basis as neasured under the tel:Ins of 

this Order. 

4. Fund rronies shall l:e Il'dde available in an order of priority as fixe:! 

by this Order to pay for bail borrls or cash bail for any pretrial detainees who 

have been unable, for financial reasons, to secure their own release on bail. 

Function of the Fund 

5. The Fund shall be administere:i as a revolving fund IOhich shall loan 

cash bail to the families of detainees or to individual detainees who canrx>t 

afforo bail. When the bailee an-ears for court, the bail anount paid by the 

Fund shall l:e refunded to the Fund in order to assist other detainees. In the 

event of a deferx:!ant' s failure to appear for court proceedings, the bail shall 

be forfeited and. returned to the County. 

Administration and Managerent of the Fund 

6. The Fund shall be Il'dnaged by an Administrator of the Fund to l:e 

app:>inted by the Court. The Administrator shall be an attorney-at-law of the 
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State of NEw Jersey. The Special Y.asters previously appJinted by this Court may 

act as counsel to the Administrator with regard to any Fund related natters. 

7 . The Admi.ni.strator of the FuOO sholll act as a fiduciary to ensure the 

proper administration arrl expenditure of the FuOO in accordance with the teDns 

of the Court's orders and the declared pIrFOse5 of the Fund. 

8. Canpensation for the Admi.ni.strator shall be paid fran the FuOO on an 

hourly basis cc::nnensurate with the fee st.=ture awlicable to a special master 

and his or her assistants. Fee application shall be made to and appz:oved by the 

Court on a m:>nthly basis . 

9. The Admi.ni.strator or the Administrator's designee shall use the 

criteria established by this Order to select the detairees who may be eligible 

to receive use of Fund IIOnies for bail pn:p:lSe5. 

10 . The Admi.ni.strator of the Fund, fl:crn time to time and after =nsulting 

with the Assigment Judge of Essex County or his designee, or with the Special 

Masters or counsel for any of the parties to this case, may recatuend to the 

Court, up:m notice to counsel for all parties, any additional criteria to 
, - l"~,"",4 

enIargeOi the lll.Irnber of pretrial detainees who may be eligible to receive use of 

Fund IIOnies for bail purposes. 

11. The . Admi.ni.strator may =ntract with or hire sufficient additional 

personnel with Fund IIOnies to provide necessary assistance in the managerent and 

operation of the Fund or to otherwise carry out the purposes of the Fun:!, 

provided that when the Admi.ni.strator believes it necessary to hire additional 

personnel beyorxi iIrmadiate sub:Jrdinates to aid the Administrator in Fund 

operati,?ns, he or she shall first confer and consult with County Counsel to 

II detennine if the County can provide app=priate personnel or staff. 
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12. The Admi.nistrator rray enter into any ra::essary contracts or ag:tE£!teTlts 

to arrange for the actual p:lsting of bail or paynent of cash bail for the 

detainees selected for Fund eligibility. The Administrator shall be auth:>rized 

to retain counsel and to do any and all acts ra::essary, appropriate, or inciden

tal to carry out the provisiOns of the Court's Order establishing the Fund. 

13. The Administrator nay, up:m advice fran and through counsel to the 

Fund, operate the Fund as a trust or arrange for incOl:poration as an awropriate 

non-profit organization. He or she also nay awly to the Internal Revenue 

Service to receive an enployer identification I1IlI!lber and tax rulings an:::I/or 

exarptions to deteDnine the Fund's legal obligations with regard to the deduc

tibility of =ntribltions to the Fund un:ler section 50l(c) (3) of the Internal 

Revenue Code, or with regard to liability for .i..ncaIe taxes, social security 

taxes (FICA), taxes imp:lsed un:ler the Federal tJne!rilloynent Tax Act, or with 

regard to excise taxes un:ler Chapter 42 of the Internal Revenue Code or other 

code provisiOns, or with regard to the Fund ' s filing obligations as an Exarpt 

Organization, or with regard to any other state or federal taxes. 

Pl:=edures for Release 

14. If the OCJ pop..Ilation exceeds 594 inmates on any day by reference to a 

pop..Ilation survey of the jail at 12 midnight, than the Administrator shall be 

authorized to begin procedures under this Order to effect the release on bail of 

a sufficient numl::er of det.ainees whose release =uld reduce the OCJ pop..Ilation 

to at least 594 inmates . The Administrator, in his or her discretion, nay 

target a reduction numl::er below 594 inmates in order to provide a minimally 

sufficient capacity at the jail to acculilOdate routine arrests and detention of 

additional persons and to minimize the frequen:::y with which the Administrator is 
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required to act to kEep the ECJ fXJP.1lation tela.< the maxinum capacity of 594 

inmates fixed in the Third Supplarental Consent Order, filed on Dec. 27, 1988. 

!i<J<Never, in no event is the target reduction number to fall belON 564. 

15. Wheyever the ECJ pop.D.ation exceeds 594 inmates at 12 midnight on a 

given day, the County shall prepare a list of all detainees confined in the 
C .. ",:'I. 1(1.; .:..<'-;jJL'. 01 ~w 

custody of the County~ on that day for whan bail has been set. This daily 

detainee list ("Detainee List") shall te arranged in the order of the bail 

arrounts for each detainee, frcm l~t to highest. The Detainee List shall 

contain the follCMing infoDnation for each detainee: date of admission to the 

jail, all current charges, all cw::rent bail artDUIlts, and all current detainers. 

16. The County shall arrange to have the Detainee List delivered, to 

arrive no later than 10 a.m. of that day, to the follCMing individuals or agen-

cies: the Administrator of the FlID:i, the Sp=':ial Masters, plaintiffs' counsel, 

County Counsel, the County Prosecutor, and the County Probation Office. 

17. The Administrator shall review the Detainee List and auth:>rize the 

payrrent of FlID:i nonies in an arrount no greater than $5000 for use as bail h:>nds 

or cash bail in the follCMing order of priority ["Priority Criteria"J: 

a. on a daily basis, th:>se detainees wb:> have been in::arcerated for 

a minimum of seven days shall be selected for bail fun:i eligibility in 

accordan::e with the bail ancunts set by state court judges and as repJrted 

to the Administrator by the County, with eligibility to start with de

tainees held on the lo;;est bail anounts; 

b. anong detainees held on the sane bail aIlOUl1ts, detainees shall te 

eligible for FlID:i IrOnies in accordan:::e with the seriousness of the offense 

for which they are held, with eligibility to start and proceed with the 

detainee held for the least serious offenses; and, 
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c. arrong detainees held on the sane bail anounts for the sane t:yp: 

or degree of offense, detainees shall be eligible for Fund rronies in accor

dance with their length of confinerent, with eligibility to start with 

those det.ainees held the longest period of tine . 

18. Within 48 h:Jurs of the tine that the Administrator receives the 

Cet.ainee List fran the County, the Administrator shall prepare and deliver to 

County designated personnel a Release List containing a sufficient number of 

detainees whose release would reduce the ECJ p:Jp.llation to at least 594 inmates, 

along with a guarantee of payment of sufficient funds to p::>St bail 1:on::is or pay 

cash bail for all detainees on the list no s=ner than 48 h:Jurs . At the sane 

tine, 48-h:Jurs' notice shall be given to the County Prosecutor, the County 

Probation Office, the Cr.irninal Assigment Judge, the County Public Cefender, and 

plaintiffs' counsel of the pen::li.ng paynent , for the ~ of giving these 

entities an opportuni::y to consider the bail decision in light of the source of 

rronies and to give the inteOOed recipient an DpJ;X?rtuni9' to obtain a surety. 

19 . The County shall designate personnel to receive and Pl==ess the bail 

list and the funds which the Administrator or the Administrator ' s designee shall 

deposit to effectuate the release on bail of the selected detainees. All 

detainees for wtan the Administrator provides bail funds shall be made available 

for release by the County no later than t:I.o hours after the 48-hours' rotice 

whicn has been given to the County Prosecutor, the County Probation Office, and 

the Cr.irninal Assigment Judge • . 

Rel ease 

20. Each det.ainee selected by the Fund as eligible to receive bail assis

tance fran the Fund must have a surety willing to sign a bail 1:000. The de-
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tainee nay act as the surety provided "~ detainee has a rrailing address, or 

~t residence with a co-resident, or family or ccmmmity contact(s) who 
" c 

have a ,malllngaddress. 

21. Prior to release, the detainee or the detainee's surety must rreet with 

a Fund Bailwriter at the Jail or at another suitable location where a tooo can 

be executed an::i p::>sted. The Administratcr nay designate suitable County 

anployees or contract with other individuals or private agencies to act as Fund 

Bailwriters. A 0000 an::i an a~-eem=nt between the Fund an::i the detainee must be 

executed, which stip.1late the refund of the bail to the Fund. The Bailwriter 

shall then deliver the 0000 to the jail an::i shall ItEet the inmate up::>n release. 

22. At the tine of release, every Fund bailee shall be required to execute 

an agLE£ilent which states that the detainee must dfP""r in court an::i contact the 

Administrator or the Administrator's designee on a w=ekly basis an::i up::>n notice 

of scheduled court dates. 

Post-Release 

23. The 

deferrlant, of 

County shall notify the Administrator, slm.ll.tana:lusly wi:th ~ 
1.r- ,,,\~\ i\~y Cll'y fr.e1n..r.1 tl~"/If{ 

all court dates for each Fund baillee • .I. Whenever a FUnd bailee 

\\." '\' ~( fails to app=ar in court an::i a ben::h warrant is issued, 

/ \' '. 
the County shall notify 

, 
/ 

" /' ' : the Fund Administrator an::i the bail IIOnies and the 0000, if applicable, shall be 

" 
forfeited to the County. In the event of forfeiture, the Administratcr shall 

provide all info:cnation it has obtained fI:an the bailee to the County Prosecu-

tcr, the County Probation Office and/or other awropriate auth:lrities. The 

Administrator shall have the sane rights and remedies as any ba j lOOrx:lsferson tc 

attanpt to hc.ve a forfeiture set aside or tc bring about the tinely surren::Ier of 

the bailee . 
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Rep:?rting 

24. The Administrator shall sul:rnit a perfonnarce rep:>rt every t1.D weeks to 

the 5p=cial Masters, the Court and counsel for all parties . The rep:>rt shall 

include the follONing : 

a. the total number of days during the imrediately prior t'-'J weeks on 

which the ECJ pop.liation has exceeded 594 inmates and the actual pop.liation 

on each of these days; 

b. the number of detainees eligible for release through the Fund on 

each of the days when the ECJ pop.liation exceeded 594 inmates and the 

number of detainees actually released on each of the days; 

c. the reasons for denials, if any, of release to eligible detainees; 

and, 

d. the arrount of rroney expended in cash bail, bail bonds, Fund person

nel costs, and Fund administration for the period and to date . 

Effective Date 

25. The Bail program provided for by this Order shall ~ into effect on 

September 15, 1989 . 

lAlration 

26. The use of sanctions in the arrount of $257,600 for this program is not 

intended to release the County deferx:lants fran the obligation of paying the 

balaoce of any other sanctions that may in the future l:e fUred or imp:lsed by the 

Court. 
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27. The Fund shall cease to operate when the popJ.lation of the ECJ has rrlt 

exceeded the IMXim.Jm capacity of 594 inmates at any tine for 12 consecutive 

rronths. At that tirre, the balance of the Fund rronies, if any, less any expm.ses 

previously incurred, including the fees of the J\dmini.stIator an::! any personnel 

and/or contractors, shall I:e returned to Essex County. 
r-r. :YI~'If"> iI.- \\l I-, e,~\\(~C~k IA\(.~'~\'~ - "" .. . - Cy1';)v'-.l,\~\ " I II\. "{ltVY;:"; 

t'''l\».~i~\\l.-{\~1.~:7- .~~ L.;,.w..\" 'A~k,'Hq'A./.) ;\I,\Ilt CLt.l"~v,.. VI .. ·lsi¥~ tk; (,;,, \,\Jj c 'rJ:y,.d 
Be'si~t1~~ ~~\:c~ ~u .~''iW.~ '."'1'1 . 

\ . ..:;, ~. D:>uglas S. Eakely, an Attorney-at-Law, of the State of New Jersey, is 

\ " \ 
.:\ \\" bereby app::>inted to serve as 1Idministrator of the Fund. 

! . . 
.. . \ 
.... --- -

U.S.D.J . 
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