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S.Ct. 501, 54 L.Ed. 762 (1910), and to pre-pacities as result of officers' bad faith fail­
,serve a proper federal-court determination ure to cure constitutional violations in pris­
.of a federal issue, Beacon Theatres, Inc. v. on identified earlier by district court, and 
Westover, 359 U.S. 500, 79 S.Ct. 948,. 3 (3) the Civil Rights ·Attorney's Fees Awards 
L.Ed.2d 988 (1959). Where, as here, both of Act authorized award of $2,500 to prisoners' 
these justifications are present, the proprie- counsel for their services on appeal, and 
~y of the issuance of the writ cannot be such award was payable by the state. 
questioned. I would affirm the Court of Affirmed. 
Appeals. 
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State prisoners brought actions against 
state prison officials alleging violations of 
. constitutional rights. Following prior dis­
position in district court, 363 F.Supp. 194, 
and remand, 505 F.2d 194, the United 
States District Court for the Eastern Dis­
trict of Arkansas, 410 F.Supp. 251, held 
certain practices unconstitutional and 
awarded attorney fees and costs, and appeal 
was taken. The Court of Appeals, 548 F.2d 
740, affirmed, and certiorari was granted. 
The Supreme Court, Mr. Justice Stevens, 
held that: (1) evidence sustained finding 
that conditions in isolation cells violated 
prohibition against cruel and unusual pun­
ishment, and district court had authority to 
place maximum limit of 30 days on confine­
ment in isolation cells; (2) Eleventh 
Amendment did not prevent an award of 
attorney fees against officers of State De­
partment of Correction in their official ca-

Mr. Justice Brennan filed concurring 
opinion. 

Mr. Justice Powell concurred in part 
·and dissented in part and filed opinion in 
which Mr. Chief Justice Burger joined, and 
in the dissenting portion of which Mr. JuS­
tice White and Mr. Justice Rehnquist 
joined. 

. Mr. Justice Rehnquist filed a dissenting 
opinion in a portion of which Mr. Justice 
White joined. 

1. Constitutional Lsw -270(1) 
Eighth Amendment's ban on inflicting 

cruel and unusual punishment, made appli­
cable to states by the Fourteenth Amend­
ment, proscribes more than physically bar­
barous punishments; it prohibits penalties 
that are grossly disproportionate to offense, 
as well as those that transgress today's 
broad and idealistic concepts of dignity, civ­
ilized standards, humanity, and decency . 
U .s.C.A.Const. Amends. 8, 14. 

2. Criminal Lsw -1213 
. ~ ,Confinement in a prison or in an isola· 
tion cell is a form of punishment subject to 
scrutiny under Eighth Amendment stan­
dards. U.S.C.A.Const. Amend. 8. 

3. Prisons -13(2) 
The Constitution does not require that 

every aspect of prison discipline serve a 
rehabilitative purpose. U.S.C.A.Const. 
Amend. 8. 

4. Criminal Lsw -1213 
Prlsona -13(5) 

Every decision to remove particular in­
mate from general prison population for 
indeterminate period cannot be characteriz­
ed as cruel and unusual; if new conditions 
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"of confinement are not materially different 
from" those affecting other prisoners, a 
transfer for duration of prisoner's sentence 
might be completely unobjectionable and 
within the authority of prison administra­
tor. U.S.C.A.Const. Amend. 8. 

5. Criminal Law -1213 
Prisons -13(5) 

In prisoners' artion challenging condi­
tions of confinement, evidence of prisoners' 
diet, overcrowding, rampant violence, van­
dalized cells and lack of professionalism on 
part "of maximum security personnel sus­
tained finding that conditions in isolation 
cells violated prohibition against cruel and 
unusual punishment, and district court had 
authority to place maximum limit of 30 
days on confinement in isolation cells. U.S. 
C.A.Const. Amends. 8, 14. 

6. Prisons -13(1) 
State and local authorities have pri­

mary responsibility for curing constitutional 
violations in prisons. U .S.C.A.Const. 
Amends. 8, 14. 

7. Costs -172 
An equity court has unquestioned pow­

er to award attorney fees against party 
who shows bad faith by delaying or disrupt­
ing litigation or by hampering enforcement 
of court order; such an award vindicates 
judicial authority without resort to the 
more drastic sanctions available for con­
tempt of court "and makes the prevailing 
party whole for expenses caused by his op­
ponent's obstinacy. 

8. Injunction - 215 
In exercising their powers of prospec­

tive injunctive relief, federal courts are not 
reduced to issuing injunctions against state 
officers and hoping for compliance; once 
issued, an injunction may be enforced. 

9. Injunction - 232 
Civil contempt proceedings may yield a 

conditional jail term or fine, or a remedial 
fine which compensates the party who won 
injunction for the effects of his opponent's 
noncompliance. 

10. Federal Courts -269 
Principles of federalism that inform 

Eleventh Amendment doctrine do not re­
quire federal courts to enforce their decrees 
only by sending high state officials to jail; 
the less intrusive power to impose fine is 
properly treated as ancillary to federal 
court's power to impose injunctive relief. 
U .S.C.A.Const. Amend. 11. 

11. States _215 
Award of attorney fees against a state 

disregarding a federal order stands on the 
same footing as federal ruling requiring 
state to support programs that compensate 
for past misdeeds; like other enforcement 
powers, it is integral to court's grant of 
prospective relief. 

12. Federal Courts -268 
Although Eleventh Amendment does 

not prohibit attorney fee awards for state's 
bad faith noncompliance with federal court 
order, it may counsel moderation in dete .... 
mining size of award or in giving state time 
to adjust its budget before paying the full 
amount of the fee. U .S.C.A.Const. Amend. 
11. 

13. Federal Courts -268 
In civil rights suit brought by state 

prisoners, Eleventh Amendment did not 
prevent an award of attorney fees against 
officers of State Department of Correction 
in their official capacities as result of offi­
cers' bad-faith failure to cure constitutional 
violations in prison identified earlier by dis­
trict court. U .S.o,A.Const. Amend. 11. 

14. Civil Rights _13.17 

Congress has plenary power to set aside 
state's immunity from retroaetive relief in 
order to enforce the Fourteentli Amend­
ment; when it passed the Civil Rights At­
torney's Fees Awards Act" Congress un­
doubtedly intended to exercise that power 
and to authorize fee awards payable by 
states when their officials are sued in their 
official capacities. U.S.C.A.Const. Amend. 
14; 42 U.S.C.A. § 1988. 
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15. Federal Courts -268 
When a state defends a suit for pro­

spective relief, it is not exempt from ordi­
nary discipline of the courtroom. U .S.C.A. 
Const. Amend. 11. 

16. Federal Courts _ 268 
A federal court's interest in orderly, 

expeditious proceedings justifies it in treat­
ing state just as any other litigant and in 
imposing costs on it when an award is 

o called for. U.S.C.A.Coitst. Amend. 11. 

17. Federal Courts -268 
Just as federal court may treat a state 

like any other litigant when it assesses 
costs, so also may Congress amend its defi­
nition of taxable costs and have the amend­
ed costs applied to states, as it does to all 
other litigants, without expressly stating 
that it it intends to abrogate states'E1ev­
enth Amendment immunity. U.S.C.A. 
Const. Amend. 11. 0 

18. C;onstitutional Law -305(4) 
, Federal Courts -265 

The Eleventh Amendment 0 and the 
principle of state sovereign immunity which 
it embodies are necessarily limited by en­
forcement provisions of Fourteenth Amend­
ment. U.S.C.A.Const. Amends. 11, 14. 

19. Civil RightS -13.17 
Federal Courts _ 268 
On appeal from judgment entered in 

civil rights action brought by state prison­
ers challenging conditions of their confine­
ment, the Civil Rights Attorney's Fees 
Awards Act authorized award of $2,500 to 
prisoners' counsel for their services on 'ap-

o peal; such award was payable by state, 
notwithstanding fact that neither state nor 
Department of Correction was expressly 
named as a defendant, in absence of indica­
tion that Department officials, who were 
named defendants, litigated in bad faith 

• before Court of Appeals. 42 U.S.C.A. 
§ 1988; U.S.C.A.Const. Amend. 11. 

'" The syllabus constitutes no part of the opinion 
of the Court but has, been prepared by the 
~eporter of Decisions for the convenience of 

Syllabus-

After finding in respondent prison in­
mates' action against petitioner prison offi­
cials that conditions in the Arkansas prison 
system constituted cruel and unusual pun­
ishment in violation of the Eighth and 
Fourteenth Amendments, the District Court 
entered a aeries of detailed remedial orders. 
On appeal to the Court of Appeals, petition­
ers challenged two aspects of that relief: 
(1) an order placing a maximum limit of 30 
days on confinement in punitive isolation; 
and (2) an award of attorney's fees to be 
paid out of Department of Correction 
funds, baaed on the District Court's finding 
that petitioners had acted in bad faith in 
failing to cure the previously identified vio­
lations. The Court of Appeals afftrmed and 
assessed an additional attorney's fee to cov­
er aervices on appeal. Held: 

1. The District Court did not err in 
including the 8().day limitation on aentences 
to isolation as part of its comprehensive 
remedy to correct the oonstitutional viola­
tions. Where the question before the court 
was whether theae past constitutional viola­
tions had been remedied, it was entitled to 
consider the severity of the violations in 
assessing the constitutionality of conditions 
in the isolation cells, the length of time each 
inmate spent in isolation being simply one 

o consideration among many. pp. 2571-2573. 

2. The District Court's award of attor­
ney's fees to be paid out of Department of 
Correction funds is adequately supported by 
its finding that petitioners had acted in bad 
faith, and does not violate the Eleventh 
Amendment. The award aerved the same 
purpoae as a remedial fine impoaed for civil 
contempt, and vindicated the court's au­
thority over a recalcitrant litigant. There 
being no reason to distinguish the award 
from any other penalty impoaed to enforce 
a prospective injunction, the Eleventh 
Amendment's substantive protections do 
not prevent the award against the Depart­
ment's officers in their official capacities, 

the reader. See United States v. Detroit Tim­
ber & Lumber Co., 200 U.S. 321. 337. 26 S.CL 
282. 287. 50 L.Ed. 499. 
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and the fact that the order directed the 
award to be paid out of Department funda 
rather than being assessed against petition­
ers in their official capacities, does not con­
stitute reversible error. pp. 2573-2575. 

3. The Civil Rights Attorney's Fees 
Awarda Act of 1976, which provides that 
"[i]n any action" to enforce certain civil 
rights laws (including the law under which 
this action was brought), federal courts 

..ll" .J!Ilay. award prevailing parties reasonable 
attorney's fees "as part of the costs," sup­
ports the additional award of attorney's 
fees by the Court of Appeals. Pp. 2575-
2579. 

(a) The Act's broad language and the 
fact that it primarily applies to laws specifi­
cally passed to restrain unlawful state ac­
tion, as well as the Act's legislative history, 
make it clear that Congress, when it passed 
the Act, intended to exercise its power to 
set aside the States' immunity from retro­
active relief in order to enforce the Four­
teenth Amendment, and to authorize fee 
awards payable by the States when their 
officials are sued in their official capacities. 
P.2575. 

(b) Costs have traditionally been 
awarded against States without regard for 
the States' Eleventh Amendment immunity, 
and it is much too late to single out attor­
ney's fees as the one kind of litigation cost 
whose .recovery may not be authorized by 
Congress without an express statutory 
waiver of States' immunity. Pp. 2576-2578. 

(c) The fact that neither the State nor 
the Department of Correction was express­
ly named as a defendant, does not preclude 
the Court of Appeals' award, since although 
the Eleventh Amendment prevented re­
spondents from suing the State by name, 
their injunctive suit against petitioner pris-

•• Mr Justice WHITE joins only Part I of this 
opinion. 

1. Petitioners are the Commissioner of Correc­
tion and members of the Arkansas Board of 
Correction. 

2. This case began as Holt v. Sarver, 300 
F.Supp. 825 (ED Ark.I969) (Holt I). The two 
earlier cases were Talley v. Stephens. 247 

on officials was, for all practical purposes, 
brought against the State, so that absent 
any indication that petitioners acted in bad 
faith before the Court of Appeals, the De­
partment of Correction is the entity intend­
ed by Congress to bear the burden of the 
award. Pp. 2573-2579. 

M8 F.2d 740, affirmed. 

Garner L. Taylor, Jr., Little Rook, Ark., 
for petitioners. 

Philip E. Kaplan, Little Rook, Ark., for 
respondents. 

.J..Mr. Justice STEVENS delivered the opin- ...L!" 
ion of the Court. .'. 

After finding that conditions in the Ar­
kansas penal system constituted cruel and 
unusual punishment, the District Court en­
tered a series of detailed remedial orders. 
On appeal to the United States' Court of 
Appeals for the Eighth Circuit, petitioners 1 

challenged two aspects of that relief: (1) an 
order placing a maximum limit of SO days 
on confinement in punitive isolation; and 
(2) an award of attorney's fees to be paid 
out of Department of Correction funds. 
The Court of ~ppeals affirmed and as- ...L!" 
sessed an additional attorney's fee to cover 
services on appeal. M8 F.2d 740 (1977). 
We granted certiorari, 434 U.S. 901, 98 S.Ct. 
295, 54 L.Ed.2d 187, and now affirm. 

This litigation began in 1969; it is a 
sequel to two earlier cases holding that 
conditions in the Arkansas prison system 
violated the Eighth and Fourteenth Amend­
ments.' Only a brief summary of the facts 
is necessary to explain the basis for the 
remedial orders. 

F.Supp. 683 (ED Ark. 1965), and Jackson v . 
Bishop, 268 F.Supp. 804 (ED Ark.I967l. vacat· 
ed, 404 F.2d 571 (CAS 1968). Judge Henley 
decided the first of these cases in 1965, when 
he was Chief Judge of the Eastern District. of 
Arkansas. Although appointed to the Court of 
Appeals for the Eighth Circuit in 1975. he was 
specially designated to continue to hear this 
case as a District Judge. 
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The routine conditions that the ordinary 
Arkansas con~ict had to endure were char­
acterized by ,the District Court as "a dark 
and evil, world completely alien to ihe free 
world," Holt v.Sarver, 309F.Supp. 362, 
381 (ED Ark. 1970) (Holt II). That charac­
terization was amply supported by the evi-

..l!" dence.3 .J1he punishments for misconduct 
not serious enough to result in punitive 
isolation were cruel,' unusual,1 and unpre­
dictable.' , It is the discipline known as "pu­
nitive isolation" that is most relevant for 
present purposes. 

Confinement in punitive isolation was for 
an indeterminate period of time. An aver­
age of 4, and sometimes as many as 10 or 
11, prisoners were crowded into windowless 
S' X 10' cells contairiing no furniture other 
thana source of water and a toilet that 
could only be flushed from outside the cell. 

3: 'The administrators of Arkansas" prison sys-
tem evidently tried to operate their -prisons at a 
PrQfit. See Talley v. Stephens, supra, 247 

. F.Supp., _at~. Cummins Farm. the institu­
tion at the center of this litigation, required its 

"'1.000 inmates to work In the "fields 10 hours a 
day. six days- a week. using mule-drawn tools 
and tending crops by band, 247 F.Supp.,' at 
688. The inmates were sometimes required to 
run to' and from the fields, with a guard in an 
automobile- or on horseback driving'them on. 
Holt v, Hutto, 363 F.Supp. "194. 213 (ED Ark. 
1973) (Holt ll/). They worked ,in all sorts of 
weather, so long as the temperature was above 
freezing, sometimes in unsuitably light clothing 
or without shoes. Holt II, 309 F.Supp., at 370. 

The inmates slept together in large, lOO-man 
barracks and some convicts, known as "creep­
ers," would slip from their beds to crawl along 
the floor, stalking their sleeping enemies. In 
one IS~month period, there were 17 stabbings, 
all but 1 occurring in the barracks. Holt I, 
supra, 300 F.Supp., at 830-831~ Homosexual 
rape w~s so common and uncontrolled that 
some Potential victims dared not sleep; instead 
they would Jeave their beds and spend the night 
clinging to the bars nearest the guards' station. 
Holt II, supra, at 377. ' 

4. Inmates were lashed with a wooden-handled 
leather strap five feet long and four inches 
wide. Talley v. Stephens, supra, _247 F.Supp .• 
at 687. Although it was not official policy to 
do so, some inmates were apparently whipped 
for minor:: offenses until their skin was bloody 
and bruis~d. Jackson v. Bishop, supra, 268 
F.Supp., at 810-811. 

Holt v. Sarver, 300 F.Supp. "825, 831-S32 
(ED Ark.l969) (Holt I). At night the pris-
oners were given mattresses ,to spread on 
the floor. Although some prisoners'suf-
fered from infectious diseases Buch as hepa-
titis and venereal disease, mattresses were 
removed and jumbled together each morn­
ing.J!hen returned to .the cells at random in ..l!13 
the evening. Id., at 832. Prisoners.in isola-
tion received fewer than 1,000 calories a 
day;' their meals consisted primarily of 4-
inch squares of "grue," a substance created 
by mashing meat, potatoes, oleo, syrup, veg­
etables, eggs, and seasoning into a paste 
and baking the mixture in a pan. Ibid. 

After finding the conditions of confine­
ment unconstitutional, the District Court 
did not immediately impose a detailed rem­
edy of its own. Instead, it directed the 
Department of Correction to "make a sub-

s. The 'HTucker<'ielephone," a' hand-cranked 'de:-
vice, was used to administer electrical shocks 
~o various sensitive parts of an inmate's body. 
Jackson v. Bishop, supra, at S12 . 

8. Most' of the guards were simply ilUnates who 
had been issued guns. Holt II. supra, 309 
F.Supp., at 373. Although it had I.OOO'prison­
ers. Cummins employed only eight guards who 
were not themselves convicts. Only two non- -. _f_ 

"convict guards kept watch over the 1,000 men 
at "night. 309 f·Supp .• at 373. While the 
"trusties" maintained an appearance of order. 
they took a high toll from the other prisoners. 
Inmates could obtain access to medical treat:' 
ment only if they bribed the trusty in charge of 
sick call. As the District <;ourt found. it was 
"within the power of a trusty guard to murder 
another inmate with practical- impunity," be-
cause trusties with weapons were authorized to 
use deadly force against escapees. Id., at 374. 

, "Accidental shootings" also occurred; and one' 
trusty fired his shotgun into a crowded bar­
racks because the inmates would not tum off 
their 1V., Ibid. Another trusty beat an inmate 
so badly the victim required partial dentures. 
Talley v. Stephens. supra. 247" F.Supp., at 689. 

7. A daily allowance of 2,700 calories is recom­
mended for the average male between 23 :and. 
50. National Academy of Sciences. Recom­
mended Dietary Allowances, Appendix- (Sth 
rev. ed. 1974). Prisoners in punitive isolation 
are less active than the average person; but a 
mature man who spends 12 hours a ,day lying 
down and 12 hours a day simply sitting Or 
standing consumes approximately 2,000 calo­
ries a day. Id .• at 27. 

" 
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stantial start" on improving conditions and 
to file reports on its progress. Holt 1, su­
para, at 833-1l34. When the Department's 
progress proved unsatisfactory, a second 
hearing was held. The District Court found 
some improvements, but concluded that 
prison conditions remained unconstitutional. 
Holt II, 309 F.Supp., at 383. Again the 
court offered prison administrators an op­
portunity to devise a plan of their own for 
remedying the constitutional violations, but 
this time the court issued guidelines, identi­
fying four areas of change that would cure 
the worst evils: improving conditions in the 
isolation cells, increasing inmate safety, 
eliminating the barracks sleeping arrange­
ments, and putting an end to the trusty 
system. Id., at 385. The Department was 
ordered to move as rapidly as funds became 
available. Ibid. 

After this order was affirmed on appeal, 
Holt v. Sarver, 442 F.2d 304 (CAS 1971), 
more hearings were held in 1972 and 1973 
to review the Department's progress. 
Finding substantial improvements, the Dis­
trict Court concluded that continuing super­
vision was no longer necessary. The court 

J..! .. held..Jbowever, that its prior decrees would 
remain in effect and noted that sanctions, 
as well as an award of costs and attorney'~ 
fees, would be imposed if violations 0c­

curred. Holt v. Hutto, 363 F.Supp. 194,217 
(ED Ark.1973) (Holt III). 

The
c 

Court of ,Appeals reversed the Dis­
trict Court's decision to withdraw its super­
visory jurisdiction, Finney v, Arkansas 
Board of Correction, 505 F.2d 194 (CAS 
1974), and the District Court held a fourth 
set of hearings. 410 F.Supp. 251 (ED Ark. 
1976). It found that, in some respects, con­
ditions had seriously deteriorated since 
1973, when the court had withdrawn its 
supervisory c jurisdiction. Cummins Farm, 
which the court had condemned as over­
crowded in 1970 because it housed 1,000 
inmates, now had a population of about 
1,500. Id., at 254-255. The situation in the 
punitive isolation cells was particularly dis­
turbing. The court concluded that either it 
had misjudged conditions in these cells in 

1973 or conditions had become much worse 
since then. Id., at 275. There were twice 
as many prisoners as beds in some cells. 
And because inmates in punitive isolation 
are often violently antisocial, overcrowding 
led to persecution of the weaker prisoners. 
The ugrue" diet was still in use, and practi­
cally all inmates were losing weight on it. 
The cells had been vandalized to a "very 
substantial" extent. Id., at 276. Because 
of their inadequate numbers, guards as­
signed to the punitive isolation cells fre­
quently resorted to physical violence, using 
nightsticks and Mace ill their efforts to 
maintain order. Prisoners were sometimes 
left in isolation for montha, their release 
depending on "their attitudes as appraised 
by prison personnel." Id., at 275. 

The court concluded that the constitu-
tional violations identified earlier had not 
been cured. It entered an order that placed 
limits on the number of men that could be 
confined in one cell, required that each have 
a bunk, discontinued the "grue" ,diet, and 
set 30 days as the maximum isolation sen-
tence. The District Court gave detailed 
consideration to..J!he matter of fees and J..!85 
expenses, made an express finding that pe­
titioners had acted in bad faith, and award-
ed counsel "a fee of $20,000.00 to be paid 
out of Department of Correction funds." 
Id., at 285. The Court of Appeals affirmed 
and assessed an additional $2,500 to cover 
fees and expenses on appeal. 548 F.2d, at 
743. 

I 
c [1,2] The Eighth Amendment's han on 

inflicting cruel and unusual punishments, 
made applicable to the States by the Four­
teenth Amendment, "proscribe[ s] more than 
physically barbarous punishments." Estelle 
v. Gamble, 429 U.S. 97, 102, 97 S.Ct. 285, 
290, 50 L.Ed.2d 251. It prohibits penalties 
that are grossly disproportionate to the of­
fense, Weems v. United States, 217 U.S. 
349, 367, 30 S.Ct. 544, 549, 54 L.Ed. 793, as 
well as those that transgress today's 
"'broad and idealistic concepts of dignity, 
civilized standards, humanity, and decen-
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cy.·" Estelle v. Gamble, supra, at'102, 97 
S.Ct .• at 290, quoting Jackson v. Bishop, 404 
F.2d 571. 579 (CAS 1968). Confinement in a . 
prison or in an isolation cell is a form of 
punishment subject to scrutiny under 
Eighth Amendment standards. Petitioners 
do not challenge this proposition; nor do 
they disngree with the District Court's orig­
inal conclusion that conditions in Arkansas' 
prisons, including its punitive isolation cells. 
constituted cruel and unusual punishment. 
Rather, petitioners single out that portion 
of the District Court's most· recent order 
that· forbids the Department to sentence 
inmates to more than 30 days in punitive 
isolation. Petitioners assume that the Dis­
trict Court· held that indeterminate sen­
tences to punitive isolation always consti­
tute cruel and unusual punishment. This 
assumption misreads, the District Court's 
holding. 

• [3, 4] Read in its entirety, the District 
Court's opinion makes it abundantly clear 
that the length of isolation sentences was 
not considered in a vacuum. lit the court's 
words, punitive isolation "is not necessanly 
unconstitutional, but it may he; depending 
on the duration of the confinement and the 

.J!" co!!l1itions thereof." 410 F.Supp.,at 275.· 
It is perfectly obvious that every decision to 
remove a particular inmate. from the gener­
al prison population for an indeterminate 
period could not he characterized as cruel 
and ·unusual. If new conditions of confine-

8. The Department reads the following sentence 
in the District Court·s ·76--page opinion as an 
unqualified holding that any indeterminate sen­
tence to solitary confinement is unconstitution­
al: -''The court holds that the policy of sentenc­
ing, inmates to indetenninate 'periods of con­
finement in punitive isolation is unreasonable 
and unconstitutional," 410 F.Supp .• at 278. 
But in the context of its full opinion, we think:!~ 
quite clear Utat the court was ,describing the 
specific conditions found in'the Arkansas penal 

_. system. Indeed, in the same paragraph it not­
ed that "segregated confinement under maxi-

-, mum security conditions is one thing; segre­
gated confinement under the punitive condi­
tions that have been described is quite another 
thing." Ibid. (emphasis in original). 

The Department also suggests that the Dis­
trict Court made rehabilitation ,a constitutional 
requirement. The court did note its agreement 

ment are not. materially different from 
those affecting other prisoners, Ii transfer 
for the duration of a prisoner's sentence 
might he completely unobjectionable and 
well within the authority of the prison ad­
ministrstor. Cf. 'Meachum v. Fano, 427 
U.S. 215, 96 S.Ct. 2532. 49 L.Ed.2d 451. It 
is equally plain. however, that the length of 
confinement cannot he ignored in deciding 
whether theconl'inerrient meets constitu­
tional standards. A filthy, overcrowded cell 
and a diet otcgrue" might be tolerable for .J!17 
a few days and intolerably cruel for weeks 
or months. 

[5] The question before the trial court 
was whether past constitutional violations 
had' been remedied. The court was entitled 
to consider the severity of those violations 
in assessing the constitutionality ofcondi­
tions in the isolation cells, The court took 
note of the inmates' diet, the continued 
overcroWding. the rampant violence. the 
vandalized cells, and the "lack of profes­
sionalism and good judgment pn the part of 
maximum _urity personnel." 410 
F.Supp., at 277 and 278. The length of 
time each inmate spent in isolation was 
simply one consideration among many. We 
find no ~rrOr 'in the court's conclusion that. 
taken"'; a whole, Conditions in the isolation 
cells continued' to violate the prohibition 
against cruel and unusual punishment. 

with an expert witness who' testified "that pu­
nitive -isolation as it exists at Cummins -today 
serves no rehabilitative purpose, and that it -is 

'oounterproductive," Id. , at 277. The court 
. went on to say that punitive isolation, "makes 
bad men worse.' It mUst be changed," . Ibid. 
We agree with the ,Department's contention 
that the Constitution does not require thai ev­
ery aspect of prison discipline serve a rebabili­
tative purpose. Novak v, Beto, 453 F.2d 661, 

. 67<H171 (CAS 1971); Nadeau v. He/gemoe. (;61 
F.2d 411, 415-416 (CAl 1977). But the Distnct 
Court did not impose a new legal test. Iits 

"remarks form the transition from a detaUed 
. description of conditions in the isolation C¢lIs 
to 'a traditional legal analysis of those condi­
tions. The quoted passage simply summarized 
the facts and presaged the legal conclusion to 
come. 
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[6] In fashioning a remedy, the District 
Court had ample authority to go beyond 
earlier orders and to address each element 
contributing to the violation. The District 
Court had given the Department repeated 
opportunities to remedy the cruel and un­
usual conditions in the isolation cells. If 
petitioners had fully complied with the 
court's earlier orders, the present time limit 
might well have been unnecessary. But 
taking the long and unhappy history of the 
litigation into account, the court was justi­
fied in entering a comprehensi~e order to 
insure against the risk of inadequate com­
pliance.' 

...l.!" .J1he order is supported by the interdepen­
dence of the conditions producing the viola­
tion. The vandalized cells and the ~tmo­
sphere of violence were attributable, in 
part, to overcrowding and to deep-seated 
enmities growing out of months of constant 
daily friction." The 3(k!ay limit will help 
to correct these conditions.1I Moreover, the 
limit presents little danger of interference 
with prison administratiop., for the Commis· 
sioner of Correction himself stated that 
prisoners should not ordinarily be held in 
punitive isolation for more than 14 days. 
[d., at 278. Finally, the exercise of discre-

9. As we explained in Milliktm v. Bradley, 433 
U.S. 267. 281. 97 S.C,. 2749, 2757. 53 L.Ed.2d 
745, state and local authorities have primary 
responsibility for curing constitutional viola­
tions. "If, however '[those] authorities fail in 
their affirmative obligations . Judicial 
authority may be invoked: Swann v. Char­
lotte-Mecklenburg Board of Education, 402 
U.S. 1. 15.91 S.Ct. 1267.28 L.Ed.2d 554 .. Once 
invoked. 'the scope of a district court's equita­
ble powers to remedy past wrongs is broad, for 
breadth and flexibility are inherent in equitable 
remedies.' t' Ibid. In this case, the District 
Court was not remedying the present effects of 
'a violation in the past. It was seeking to bring 
an ongoing violation to an immediate halt. C0-
operation on the part of Department officials 
and compliance with other aspects of the de­
cree may justify elimination of this added safe­
guard in the future, but it is entirely appropri­
,ate for the District Court to postpone any such 
detennination until the Department's progress 
can be evaluated. 

10. The District Court noted "that as a class the 
inmates of the punitive cells hate those in 
charge of them, and that they may harbor par-

tion in this case is entitled to special defer­
ence because of the trial judge's years of 
experience with the problem at hand and 
his recognition of the limits on a federal 
court's authority in a case of this kind.1z 

Like the Court of Appeals, we find no error 
in the inclusion of a 3(k!ay limitation on 
sentences to punitive isolation as a part of 
the District Court's comprehensive remedy. 

-LlI ...l.!" 
The Attorney General of Arkansas, whose 

office has represented petitioners through­
out this litigation, contends that any award 
of fees is prohibited by the Eleventh 
Amendment. He also argues that the 
Court of Appeals incorrectly held that fees 
were authorized by the Civil Rights Attor­
ney's Fees Awards Act of 1976. We hold 
that the District Court's award is adequate­
ly supported by its finding of bad faith and 
that the Act supports the additional award 
by the Court of Appeals. 

A. The District Court A ward 

[7] Although the Attorney General ar­
gues that the finding of bad faith does not 
overcome the State's Eleventh Amendment 
protection, he does not question the accura-

ticular hatreds against prison employees who 
have been in charge of the same inmates for a 
substantial period of time." 410 F .Supp., at 
277. 

11. As early as 1969, the District Court had 
identified shorter sentences as a possible reme­
dy for overcrowding in the isolation cells. Holt 
I, 300 F.Supp., at 834. The limit imposed in 
1976 was a mechanical-and therefore an easi­
ly enforced-method'of minimizing overcrowd­
ing, with its attendant vandalism and unsani­
tary conditions. 

12. See. e. g .. Holt II. 309 F.Supp .• at 369: 
. ';The Court, 'however, is limited in its inquiry 

to the question qf ,whether or not the constitu­
tional rights of inmates are being invaded and 
with whether the Penitentiary itself is unconsti­
tutional. The Court is not judicially concerned 
with questions which in the last analysis are 
addressed to legislative and administrative 
judgment. A practice that may be bad _ from 
the standpoint of penology may not necessarily 
be forbidden by the Constitution.o

' 
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ey of the finding made by the District The line between retroactive and prospec­
Court and approved by the Court of. Ap- tive relief cannot be 80 rigid that it defeats 
peal.... Nor does he question the settled the effective enforcement of prospective re­
rule that a losing litigant's bad faith may lief. 
~U8tify an allowance of fees to the prevail- [8-10] .. he present ease requires appli­
mg party.~·. He merely argues tI."'t the cation of that principle. In exercising their 

..li" oroer.requUl!1g that the fees be paId from prospective powers under Ex parte Young 
public funds violates the Eleventh Amend- and Edelman v. Jordan, federal courts are 
ment. not reduced to issuing injunctions against 

In the landmark decision in Ex parte state officers and hoping for compliance. 
Young, 200 U.S. 123, 28 S.Ct. 441, 52 L.Ed. Once issued, an injunction may be enforced .• 
714 the Court held that, although prohibited Many of the court's most effective enforce­
from giving oroers directly to a State, fed- ment weapons involve financial penalties. 
eral courts could enjoin state officials in A Criminal contempt prosecution for "resist­
their oWcial capacities. And in Edelmsn v. ance to [the court's] lawful or­
Jordsn, 415 U.S. 651, 94 S.Ct. 1347, 39 der" may result in a jail term or a fine. 18' 
L.Ed.2d 662, when the Court held that the U.S.C. § 401 (1976 ed.). Civil contempt 
Amendment grants the States an immunity proceedings may yield a conditional jail 
from retroactive monetary relief, it real- term or fine. United States v.utine Work- ..litl 
rll'llled the principle that state officers are ers, 330 U.S. 258, 305, 67 S.Ct. 677, 702, 91 
not immune from prospective injunctive re- L.Ed. 884. Civil contempt may also be pun-
lief. Aware that the difference between' ished by a remedial fine, which compensates 
retroactive and prospective relief "will not the party who won the injunction for the 
in many instances be that between day and effects of his opponent's noncompliance.' 
night," id., at 667, 94 S.Ct.; at'I857, the ld., at 304,67 S.Ct., at 701; Gompers v. 
Court emphasized in Edelman that the dis- Bucks Stove & Range Co., 221 U.S. 418, 31 
tinction did not immunize the States from S.Ct. 492, 55 L.Ed. 797. If a state agency 
their obligation to obey costly federal-court refuses to adhere to a court oroer, a finan­
oroers: . The' cost. of compliance is "ancil- cial penalty may be the most effective 
lary" to the prospective oroer enforcing means of insuring compliance. . The princi­
federalli.w. ld., at 663, 94 S.Ct., at 1858." pies of federalism that inform Eleventh 

13. In affirming the award, the Court of Appeals 
relied chiefly on the Civil Rights Attorney's 
Fees Awards Act ,of 1976, but it also noted 
expressly that "the record fully supports the 
finding of the district court that the conduct of 
the state officials justified the award under the 
bad faith exception enumerated in Alyeska 
[Pipeline Service ,Co. v. Wilderness Society, 421 
U.S. 240, 95 S.Ct. 1612, 44 L.Ed.2d 1411." 548 
F.2d 740, 742 n. 6. 

14. An equity court has "the unquestioned power 
to award attorney's fees against a party who 
shows bad faith by delaying or disrupting the 
litigation or by hampering enforcement of a 
court order. Alyeska Pipeline Service "Co. v. 
Wilderness Society, 421 U.S. 240, 2511-259, 95 
S.C!. 1612, 1622, 44 L.Ed.2d 141; ChrIstians· 
burg Garment Co. v. EEoc, 434 U.S. 412, 98 
S.Ct. 694, 54 L.Ed.2d 648; Straub v. Valsman & 
Co .. Inc., 540 F.2d 591, 59S-*lO (CAl 1976); cf. 
Fed.Rule Civ.Proc. 56(g) (attorney's fees to be 
awarded against party filing summary "judg­
ment affidavits "in bad faith or solely for the 

purpose of delay"); Fed. Rule Civ.Proc. 37(aX4) 
(motions to compel discovery; prevailing party 
may recover attorney's fees). The award vindi­
cates judicial authority without resort to the 
more drastic sanctions available for contempt 
of court and makes the prevailing' party whole 
for expenses caused by his oppo~t'S obstina­
cy. Cf. First Nat. Bank v. Dunh m.i471 F.2d 
712 (CAS 1973). Of course, fees C8fl also be 
awarded as part of a civil conte penalty. 
See, e. g., Toledo Scale Co. v. Comp jag Scale 
Co., 261 U.S. 398, 43 S.Ct. 458, 67 .Ed. 719; 
Signal Delivery Service, Inc. v. Highway Truck 
Drivers, 68 F.R.D. 318 (ED Pa.1975). 

15. "Ancillary" costs may be very large indeed. 
Last Term. for example, this Court rejected an 
Eleventh Amendment defense and approved an 
injunction ordering a State to pay almost $6 
million to help defray the costs of desegregat­
ing the Detroit school system. Milliken v. 
Bradley, 433 U.S., at 293, 97 S.Ct., at 2763 
(POWELL, J., concurring in judgment). 
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Amendment doctrine surely do not require 
federal courts to enforce their decrees only 
by sending high state officials to jaiV' The 
less intrusive power to impose a fine is 
properly treated as ancillary to the federal 
court's power to impose. injunctive relief. 

[11-13) In this case, the award of attor­
ney's fees for bad faith served the same 
purpose as a remedial fine imposed for civil 
contempt. It vindicated the District 
Court's authority over a recalcitrant liti­
gant. Compensation was not the sole mt). 
tive for the award; in setting the amount 
of the fee, the court said that it. would 
"make no effort to adequately compensate 
counsel for the work that they have done or 
for the time that they have spent on the 
case." 410 F.Supp., at 285. The court did 
allow a "substantial" fee, however, because 
"the anowance thereof may incline the De­
partment to act in such a manner tliat 
further protracted litigation about the pris­
ons will not be necessary." Ibid.17 We see 

..l!." no reason to disti!!Utuish this award fr"r' 
any other penalty imposed to enforce a 
prospective injunction.ts Hence the sub-

18. See Note, Attorneys' Fees and the Eleventh 
Amendment. 88 Harv.L.Rev. 1875. 1892 (1975). 

17. That the award had -a compensatory effect 
does not in any event distinguish it from a fine 
for civil contempt, which also compensates a 
private party for the consequences of a con~ 
temnor's disobedience. Gompers v. Bucks 
Stove & Range Co .• 221 U.S. 418, 31 S.C!. 492. 
55 L.Ed. 797. Moreover, the Court has ap­
proved federal rulings requiring a State to sup­

. port programs that compensate for past mis­
deeds, saying: "That the programs are also 
'compensatory' in nature does not cJ:iange the 
fact that they are part of a plan that operates 
prospectively to bring about the delayed bene­
fits of a unitary school system. We therefore 
hold that such prospective relief is not barred 
by the Eleventh Amendment." Milliken v. 
Bradley, supra, 433 U.S., at 290, 97 S.Ct.. at 
2762 (emphasis in original). The award of at­
torney's fees against a State disregarding a 
federal order stands on the same footing; like 
other enforcement powers, it is integral to the 
court's grant of prospective relief. 

18. The Attorney General has not argued that 
this award was so large or so unexpected that 
it interfered with the State's budgeting process. 
Although the Eleventh Amendment does not 
prohibit attorney's fees awards for bad faith, it 
may counsel moderation in determining the 

stantive protections of the Eleventh 
Amendment do not prevent an award of 
attorney's fees against the Department's 
officers in their official capacities. 

Instead of assessing the award against 
the defendants in their official capacities, 
the District Court directed that the fees are 
"to he paid out of Department of Correction 
funds." Ibid. Although the Attorney Gen-
eral objects to the form of the order,l' no 
useful purpose would he served by requir-
ing that it he recast in different language. 
We have previously approved directives 
that were comparable in their actual impact 
on the State without pausing to attach sig­
nificance to the language used the District 
Court." Even if it might hav<U.heen hetter .J.!" 
form to omit the reference to the Depart-
ment of Correction, the use of that lan-
guage is surely not reversible error. 

B. The Court of Appeals A ward 

Petitioners, as the losing litigants in the 
Court of Appeals, were ordered to pay an 
additional $2,500 to counsel for the prevail-

size of the-award or in giving the State time to 
adjust its budget before paying the full amount 
of the fee. Cf. Edelman v. Jordan, 415 ·U.S. 
651. 666 n. 11, 94 S.C!. 1347, 1357, 39 L.Ed.2d 
662. In this case, however, the timing of the 
award has not been put in issue; nor has the 
State claimed that the award was larger than 
necessary to enforce the court's prior orders. 

19. We do not understand the Attorney General 
to urge that the fees should have been awarded 
against the offic!!rs personally; that would be a 
remarkable wa)\:' to:treat individuals who have 
relied on the Attorney General to represent 
their interests throughout this litigation. 

20. In Mi11iken v. Bradley, supra, we affirmed an 
order requiring a state' treasurer to pay a sub­
stantial sum to another litigant, even though 
the District Court's opinion explicitly recog­
nized that "this remedial decree will be paid for 
by the taxpayers of the City of Detroit and the 
State of Michigan," App. to Pet. for Cert. in 
Milliken v. Bradley, O.T.1976, No. 76-447, pp. 
116a-117a, and even though the Court of Ap­
peals. in affirming, stated that "the District 
Court ordered that the State and Detroit Board 
each pay one-half the costs" or" relief. Bradley 
v. Milliken, 540 F.2d 229, 245 (CA6 1976). 
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ing parties "for their services on this ap­
peal." 548 F.2d, at 743. The order does not 
expressly direct the Department of Correc­
tion to pay the award, but since petitioners 
are sued in their official capacities, and 
since they are represented by the Attorney 
General, it is obvious that the award will be 
paid with state funds. It is also clear that 
this order is not supported by any finding 
of bad faith. It is founded instead on the 
provisions of the Civil Rights Attorney's 
Fees Awards Act of 1976. Pub.L.No.94-
559, 90 Stat. 2641, 42 U.S.C. § 1988 (1976 
ed.). The Act declares that, in suits under 
42 U.S.C. § 1983 and certain other statutes, 
federal courts may award prevailing parties 
reasonable attorney's fees "as part of the 
costs." 21 

[14] As this Court made clear in Fitzpa­
trick v. Bitzer, 427 U.S. 445, 96 S.Ct. 2666, 
49 L.Ed.2d 614, Congress has plenary power 
to set aside the States' immunity from ret­
roactive relief in order to enforce the Four­
teenth Amendment. When it passed the 
Act, Congress undoubtedly intended to ex­
ercise that power and to authorize fee 

-ll" awards.Jpayable by the States when their 
officials are sued in their official capacities. 
The Act itself could not be broader. It 
applies to "any" action brought to enforce 
certain civil rights laws. It contains no hint 
of an exception for States defending injunc­
tion actions; indeed, the Act primarily ap­
plies to laws passed specifically to restrain 
state action. See, e. ,g., 42 U.S.C. § 1983. 

21. The Act declares: 
"In any action or proceeding to enforc.e a provi­
sion of §§1977. 1978, 1979. 1980. and 1981 of 
the Revised Statutes [42 U.S.C. i§ 1981-1983. 
1985. 19861. title IX of Public Law 92-318 [20 
U.S.C. § ISSI et seq. (1976 ed.)l. or in any civil 
action or proceeding, by or on behalf of the 
United States of America. to enforce. or charg­
ing a violation of. a provision of the United 
States Internal Revenue Code [26 U.S.C. § 1 et 
seq. (1976 ed.)l. or title VI of the Civil Rights 
Act of 1964 [42 U.S.C. §§ 2000d et seq.l. the 
court, in its discretion, may allow the prevail­
ing party. other than the United States. a rea­
sonable attorney's fee as part of the costs." 90 
Stat. 2641. 

22. See 122 Cong.Ree. 31832-31835 (1976) 
(amendment of Sen. Helms); Id., at 32296 and 

The legislative history is equally plain: 
"[I]t is intended that the attorneys' fees, 
like other items of costs, will be collected 
either directly from the official, in his offi­
cial capacity, from funds of his agency or 
under hi. control, or from the State or local 
government (whether or not the agency or 
government is a named party)." S.Rep.No. 
94-1011, p. 5 (1976) (footnotes omitted), 
U.S.Code Cong. & Admin.News 1976, pp. 
5908, 5913. The House Report is in accord: 
"The greater resources available to govern­
ments provide an ample base from which 
fees can be awarded to the prevailing plain­
tiff in suits against governmental officials 
or entitie.... H.R.Rep.No.94-1558, p. 7 
(1976). The Report .adds in a footnote that: 
"Of course, the 11th Amendment is not. a 
bar to the awarding of counsel fees against' 
state governments. Fitzpatrick v. Bitzer." 
ld., at 7 n. 14. ' Congress' intent was ex­
pressed in deeds as well as words. It re­
jected at least two attempts to amend the 
Act and immunize state and . local govern­
ments from awards." 

The Attorney General does not quarrel 
with the rule established in Fitzpatrick v. 
Bitzer, Bupra. Rather, he argues that these 
plain indications of legislative intent are 
not enough. In his view, Congress must 
enact express statutory language making 
the States liable if it wishes to abrogate 
their immunity.1S The Attorney General 
points out that this Court has...w>metime. -ll" 
refused to impose retroactive liability on 

32396--32397 (amendment of Sen. Allen). See 
also id., at 32931 (amendment of Sen. William 
Scott). 

23. The Attorney General also contends that the 
fee award should nOt. apply to cases, such as 
this one, that were pending when the Act was 
passed in 1976. But the legislative history of 
the Act. as well as this Court's general practice, 
defeats this argument. The House Report de­
clared: ""In accordance with applicable deci­
sions of the Supreme Court, the bill is intended 

, to apply to all cases pending on the date of 
enactment . . .... H.R.Rep.No.94-1558. p. 
4 n. 6 (1976). See also Bradley v. Richmond 
School Board. 416 U.S. 696. 94 S.Ct. 2006. 40 
L.Ed.2d 476. 
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the States in the absence of an extraordi­
narily explicit statutory mandate. See Em­
ployees v. Missouri Public Health & Wel­
fare Dept., 411 U.S. 279, 93 S.Ct. 1614, 36 
L.Ed.2d 251; see also Edelman v. Jordan, 
415 U.S. 651, 94 S.Ct. 1347, 39 L.Ed.2d 662. 
But these cases concern retroactive liability 
for prelitigation conduct rather than ex­
penses incurred in litigation seeking only 
prospective relief. 

[15] The Act imposes attorney's fees "as 
part of the costs." Costs have traditionally 
been awarded without regard for the 
States' Eleventh Amendment immunity. 
The practice of awarding costs against the 
States goes back to 1849 in this Court. See 
Missouri v. Iowa, 7 How. 660, 681, 12 L.Ed. 
861, 870; North Dakota v. Minnesota, 263 
U.S. 583, 44 S.Ct. 208, 68 L.Ed. 461 (collec­
ting cases). The Court has never viewed 
the Eleventh Amendment as barring such 
awards, even in suits between States and 
individual litigants." 

.l!" ...!I16] In Fairmont Creameq Co. v. Min­
nesota, 275 U.S. 70, 43 S.Ct. 97, 72 L.Ed. 
168, the State challenged this Court's award 

24. While the decisions allowing the award of 
costs against States antedate the line drawn 
between retroactive and prospective relief in 
Edelman v. Jordan, 415 U.S. 651. 94 S.Ct. 1347. 
39 L.Ed.2d 662, such awards do not seriously 
strain that distinction. Unlike ordinary "retro­
active" relief such as damages or restitution, an 
award of costs does not compensate the plain­
tiff for the injury that first brought him into 
court. Instead, the award reimburses him for a 
portion of the expenses he incurred in seeking 
prospective relief. (An award of costs will. al· 
most invariably be incidental to an award of 
prospective relief, for costs are generally 
awarded only to prevailing parties, see Fed. 
Rule Civ.Proc.' 54(d), and only prospective re· 
lief can be successfully pursued by an individu­
al in a suit against a State.) Moreover,like the 
power to award attorney's fees for litigating in 

, bad faith, the power to assess costs is an im­
portant and well-recognized tool used to re­
strain the behavior of parties during litigation. 
See, e. g., Rule 37(b) (costs may be awarded for 
failure to obey discovery order); Rule 3O(g) 
(costs may be awarded for failure to attend 
deposition or for f811ure to serve subpoena). 
When a State defends a suit for prospective 
relief, it is not exempt from the ordinary disci­
pline of the courtroom. 

of costs, but we squarely rejected the 
State's claim of immunity. Far from re­
quiring an explicit abrogation of state im­
munity, we relied on a statutory mandate 
that was entirely silent on the question of 
state liability." The power to make the 
award was supported by "the inherent au­
thority of the Court in the orderly adminis­
tration of justice as between all parties 
litigant." ld., at 74, 43 S.Ct., at 99. A 
federal court's interest in orderly,' expedi­
tious proceedings "justifies [it] in treating 
the state just as any other litigant, and in 
imposing costs upon it" when an award is 
called for. ld., at 77, 43 S.Ct., at 100." 

[17] Just as a federal court may treat a 
State like any other litigant when it assess-
es costs, so also many Congress amend its 
definition of taxable costs and have the 
atnended class of costs apply to the States, 
as it does to all other litigants, without 
expressly stating that it intends to abrogate 
the States' Eleventh Amendmentimmunity . 
For it would be absurd to require an ex­
press.J!eference to state litigants whenever .l!'1 
a filing fee, or a new item, such as an 

25. "If specific statutory authority [for an award 
of costs) is needed, it is found in § 254 of the 
Judicial Code. .. It provides that there 
shall be 'taxed against the lasing party in each 
and every cause pending in the Supreme Court' 
the cost of printing the record, except when the 
judgment is against the United States. This 
exception of the United States in the section 
with its emphatic inclusion of every other liti­
gant shows that a state as litigant must pay the 
costs of printing, if it loses, in every case, civil 
or criminal. These costs constitute a large part 
of all the costs. The section certainly consti­
tutes pro tanto statutory authority to impose 
costs generally against a state if defeated." 
275 U.S .. at 77, 48 S.Ct., at 100. 

26. Because the interest in orderly and even­
handed justice . is equally pressing in lower 
courts, Fainnont Creamery has been widely 
understood as foreclosing any Eleventh 
Amendment objection to assessing costs 
against a State in all federal courts. See, e. g., 
Skehan v. Board of Trustees, 538 F.2d 53, 58 
(CA3 1976) (en banc); Utah v. United States, 
304 F.2d 23 (CAlO 1962); United States ex reI. 
Griffin v. McMann, 310 F.Supp. 72 (EDNY 
1970). 
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expert witness' fee, is added to the category tions in which aUowable .costs include ooun­
of taxable costs.1T sel fees." Indeed, the federal statutory 

definition of costs, which was enscted be-
[18] There is aniple preeedent for Con- fore the Civil War and which remains in 

gress' decision to authorize· an award of effect today, includes certsin fixed attor­
attorney's fees as. an item .of costs. In ney's fees as recoverable costs.» In Fair­
England, costs "as between solicitor and mont Cl'fJamery itself, the Court awarded 
client," Sprague' v. Ticonic Nat. Bank, 307 these statutory attorney's fees against the· 
U.S. 161, 167, 59 S.Ct. 777, 780, 83 L.Ed. ..ll!tate of Minnesota along with other taxa- J..!. .. 
1184, are routinely taxed today, and have ble costs." even though the governing stat-
heen awarded since 1278. Alyeska Pipeline ute said nothing about state liability. It is 
Service Co. v. Wilderness Society, 421 U.S. much too late to single out attorney's fees 
240, 247 n. 18, 95 S.Ct. 1612, 1616, 44 as the one kind of litigation cost whose 
L.Ed.2d 141. In America, although fees are recovery may not be authorized by Con-
not routinely awarded, there are a large gress without an express statutory waiver. 
number of statutory and common-law situ a- of the States' immunity." 

27. This conclusion is consistent with the rea­
sons for requiring a fonnal indication of Con­
gress' intent to abrogate the States' Eleventh 
Amendment immunity. The requirement in­
sures that Congress has not imposed "enor­
mous fiscal burdens on the States" without 
careful thought. Employees v. Missouri Public 
Health .& Welfare Dept. 411 U.S. 279. 284. 93 
S.Ct. 1614. 1618. 36 L.Ed.2d 251. See Tribe. 

'interg"Ovemmental Immunities in: Litigation, 
Taxation and Regulation, 89 Harv.L.Rev. 682, 
695 (1976). But an award of costs-limited as 
it is to partially compensating a successful liti­

. gant for the expense of his suit-could hardly 

. create any such hardship for a State. Thus we 
do not suggest that our analysis would be the 
same if Congress were to expand the concept 
of costs beyond the traditional category of liti­
gation expenses. . 

28. In 1975. we listed 29 statutes allowing feder· 
al ~ourts to award attorney's fees in certain 
suits. ' See A1yeska Pipeline Service Co. v. Wil­

'demess Society. 421 U.S .• at 261f-261. n. 33. 95 
S.Ct., at 1623. Some of these statutes define 
attorney's fees as an element of costs, while 
others separate fees from other taxable· costs. 
Compare 42 U.S.C. § 2000a-3(b) with 29 U.S.C. 
§ 216(b) (1970 ed.,'Supp. V). 

29. See 28 U.S.C. § 1923(a) ($100 In fees for 
admiralty appeals involving more than $5.000). 
Innation has now made the awards merely 
nominal, but the principle of allowing such 
awards against all parties has undiminished 
force. 

30. File of. the Clerk of this Court in Fairmont 
Creamery Co. v. Minnesota. O.T. 1926. No. 725. 

31. The Attorney General argues that the stat· 
ute itself must expressly· abrogate the States' 
immunity from retroactive liability, relying on 
Employees v. Missouri Public Health & Welfare 

Dept., supra. Even if we were not dealing with 
an item such as costs, this reliance would be 
misplaced. In Employees, the Court refused to 
permit individual backpay suits against state 
institutions because the Court "found not a 
word in the history of the [statute] to indicate a 
purpose of Congress to make it possible for a 
citizen of that State or another State to sue the 
State in the fed ... aI courts." 411 U.S .• at 285. 

- 93 S.Ct., at 1618. The Court was careful to 
add. moreover, that its reading of the law did 
not make the statute's inclusion of state institu­
tions meaningless. Because the Secretary of 
Labor was empowered to bring suit against 
violators. the amendment covering state insti. 
tutions gave him authority to enforce the stat­
ute against them. Id., at 285-286. 93 S.o., at 
1618. 

The present Act. i':' contrast, has a history 
focusing directly on the question of state liabili­
ty; Congress coosidered and fInnIy rejected the 
suggestion that States should be inunune hom 
fee awards. Moreover the Act is not part of an 

. intricate regulatory liCheme offering alternative 
methods of obtaining relief. If the Act does not 
impose liability for attorney's fees on the 
States, it has no meaning with respect to them. 
Finally. the claims asserted in Employees and 
in Edelman v. Jordan. 415 U.S. 651. 94 S.U 
1347. 39 L.Ed.2d 662, were based on a statute 
rooted in Congress' Art. 1 pow.... See Employ. 
ees, supra, at 281; 93 S.Ct., ·at 1616. (claim 
based on Fair Labor Staodards Act. 29 U.S.C. 
§ 201 et seq.); Edelman v. Jordan, supra, 415 
U.S .• at 674. 94 S.Ct .. at 1361 (underlying claim 
based on Social Security Act provisions dealing 
with aid to aged. blind. and disabled, 42 U.S.C. 
§§ 1381~1385). In this case. as in Fitzpatrick 
v. Bitzer. 427 U.S. 445, 96 S.Ct. 2666. 49 
L.Ed.2d 614, the claim is based on a statute 
enacted' to. enforce the Fourteenth Amendment. 
As we pointed out in Fitzpatrick: "mhe Elev­

. enth Amendment. and the principle of state 
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..l!" ..1I19] Finally, the Attorney General ar­
gues that, even if attorney's tees may be 
awarded against a State, they should not be 
awarded in this case, because neither the 
State nor the Department is expressly 
named as a defendant. Although the Elev­
enth Amendment prevented respondents 
from suing the State by name, their injunc­
tive suit against prison officials was, for all 
practical purposes, brought against the 
State. The actions of the Attorney General 
himself show that. His office has defended 
this action since it began. See Holt I, 300 
F.Supp., at 826. The State apparently paid 
earlier fee awards; and it was the State's 
lawyers who decided to bring this appeal, 
thereby risking another award.32 

..l!oo ...u.ike the Attorney General, Congress rec­
ognized that suits brought against individu­
al officers for injunctive relief are for all 
practical purposes suits against the State 
itself. The legislative history makes it 
clear that in such suits attorney's fee 
awards should generally be obtained "either 
directly from the official, in his official 
capacity, from funds of his agency or under 
his control, or from the State or local 
government (whether or not the agency or 
government is a named party)." S.Rep.No. 
94-1011, p. 5 (1976), U.S.Code Congo & Ad­
min.News 1976, p. 5913. Awards against 

sovereignty which it embodies . . . are 
necessarily limited by the enforcement provi­
sions of § 5 of the Fourteenth Amendment. 

. . When Congress acts pursuant to § 5, 
not only is it exercising legislative authority 
that is plenary within the terms of the constitu­
tional grant, it is exercising that authority un­
der one section of a constitutional Amendment 
whose other sections by their own terms em­
body limitations on state authority," Id" at 
456. 96 S.Ct., at 2671. Ct. National League of 
Cities v. Usery, 426 U.S. 833, 852 n. 17, 96 S.Ct. 
2465. 2474. 49 L.Ed.2d 245. 
Applying the standard appropriate in a case 
brought to enforce the Fourteenth Amendment, 
we have no doubt that the Act is clear enough 
to authorize the award of attorney's fees pay­
able by the State. 

32. The Attorney General is hardly in a position 
to argue that the fee awards should be borne 
not by the State, but by individual officers who 
have relied on his office to protect their inter­
ests throughout the litigation. Nonetheless, 
our dissenting Brethren would apparently force 

the official in his individual capacity, in 
contrast, were not to be affected by the 
statute; in injunctive suits they would con~ 
tinue to be awarded only "under the tradi­
tional bad faith standard recognized by the 
Supreme Court inAlyeska." Id., at 5 n. 7, 
U.S.Code Cong. & Admin.News 1976, p. 
5913. There is no indication in this case 
that the named defendants litigated in bad 
faith before the Court of Appeals. Conse­
quently, the Department of Correction is 
the entity intended by Congress to bear the 
burden of the counsel-fees award. 

The judgment of the Court of Appeals is 
accordingly affirmed. 

It is so ordered. 
Mr. Justice BRENNAN, concurring . 

. I join fully in the opinion of tbe Court 
and write separately only to answer points 
made by Mr. Justice POWELL. 

I agree with the Court that there is no 
reason in this case to decide more than 
whether 42 U.S.C.A. § 1983 (Supp.1978), 
itself authorizes awards of attorney's fees 
against the States. Mr. Justice POWELL 
takes the view, however, that unless 42 
U.S.C. § 1983 also authorizes damages 
awards against the States, the requirements 
of the Eleventh Amendment are not met. 
Citing Edelman V. Jordan, 415 U.S. 651, 94 

these officers to bear, the award alone. The 
Act authorizes an attorney's fee award even 
though the appeal was not taken in bad faith; 
no one denies that The Court of Appeals' 
award is thus proper, and the only question is 
who will pay it. In the dissenters' view, the 
Eleventh Amendment protects the State from 
liability. But the State's immunity does not 
extend to the individual officers. The dissen­
ters would apparently leave the officers to pay 
the award; Whether the officials would be re­
imbursed is a decision that "may 
safely be left to the State involved." Post, at 
2587 (REHNQUlST, J,. dissenting). This is 
manifestly unfair when, as here, the individual 
officers have no personal interest in the con­
duct of the State's litigation, and it defies this 
Court's insistence in a related context that im­
posing personal liability in the absence of bad 
faith may cause state officers to "exercise their 
discretion with undue timidity." Wood v. 
Strickland. 420 U.S. 308. 321, 95 S.Ct. 992, 
1000.43 L.Ed.2d 214. 
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S.Ct. 1347, 39 L.Ed.2d 662 (1974), he con- § 1983-which was then thought to include 
c1udes that § 1983 does not authorize dam- only natural persona among those who 
ages awards againat the State and, accord- could be party defendants, see Monroe v. 
ingly, that § 1988 does not either. There Pape, 365 U.S. 167, 187-191, ,81 S.Ct. 473, 
are a number of difficulties with this syllo-' 434-486, 5 L.Ed.2d 492 (1961)-was not in 
gism, but the most striking is .its reliance on the class of statutes that might lead to a 
Edelman v. Jordan, a case WjhoSe founda- waiver of Eleventh Amendment immunity. 
tions would seem ,to have been seriously This is best summed up by Mr. Justice 

.l1" un.dem>in~ by our later holdings in Fitzpa- REHNQUIST, the author of Edelman, in 
trick v. Bitzer, 427 U.S. 445, ~ S.Ct. 2666, his opinion for the Court in Fitzpatrick v. 
49 L.Ed.2d,614 (1976), and MoneJ], v. New Bitze~ supra' 
York City Dept. of Social Services, 436 U.g. "W~ conclU~ed that none of the statutes 
658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). ff . Ed 1 relied upon by plainti Sine man con-

It cannot be gainsaid that this Court in tained any authorization by~ngress to .l1" 
Edelman rejected the argu1"ent that 42 join a State as defendant. The Civil 
U.S.C. § 1988 "was intended to create a Rights Act of 1871, 42 U.S.C. § 1983, had 
waiver of a State's Eleventh Amendment been held in Monroe v. Pape, 365 U.S. 
immunity merely because an action could be 
brought under that section against state 167, 187-191, 81 S.Ct. 473, 5 L.Ed.2d 492 
officers, rather than against the State it- (1961), to exclude cities and other munici-

U S' Ct pal corporations from its ambit; that be-self." 415 .g., at 676-677, 94 . ., at . 
1362. When Edelman was decided, we had ing the case, it could not have been In-

affirmed monetary aWards against the tended to include States as parties de-
States only when they had consented to suit fendant." 427 U.g., at 452, 96 g.Ct., at 
or had waived their Eleventh Amendment 2669. 
immunity. See, e. g., Petty v. Tennessee- But time has not sto&! still. Two Terms 
Missouri Bridge Comm 'n, 359 U.S. 275, 79 ago, we decided Fitzpatrick v. Bitzer, which 
S.Ct. 735, 3 L.Ed.2d 804 (1959); Parden v. for the first time in the recent history of 
Terminal R. Co.,377 U.S. 184,84 S.Ct. 1207, the Court asked uS to decide "the question 
12 L.Ed.2d 233 (1984); Employees v. Mis- of the relationahip between the Eleventh 
souri Public Health & Welfare Dept., 411 Amendment and the enforcement power 
U.S. 279, 98 S.Ct. 1614, 36 L.Ed.2d 251 granted to Congress under § 5 of the Four-
(1973). In Edelman, we summarized the hAd .. 1 Til t 456 96 9 ct teent men ment. .. ., a , .., 
rule of our cases as follows: The "question at 2671. There we concluded that "the 
of waiver or consent under the Eleventh Eleventh Amendment, and the principle of 
Amendment was found in [our] cases to state sovereignty which it embodies, . 
turn on whether Congress had intended to are necessarily limited by the enforcement 
abrogate the immunity in question,and provisiona of § 5 of the Fourteenth Amend-
whether the State by its participation in [a ment." Ibid. (Citation omitted.) And we 
regulated activity] authorized by Congress went on to hold: 
had.in effect consented to the abrogation of 
[Eleventh Amendment] immunity." 415 "Congress may, in determining what is 
U.g., at 672, 94 S.Ct., at 1360. At the very 'appropriate legislation' for the purpose 
least, such consent could not be found un- of enforcing the provisiona of the Four-
less Congress had authorized suits againat teenth Amendment, provide for private 
"a class of defendants which literally, in- suits againat States or state officials 
eludes States." Ibid. It was a short jump which are constitutionally impermissible 
from that proposition, to the conclusion that in other contexts." Ibid. 

I. As Fitzpatrick noted. this issue had been before the Court in Ex parte Virginia. 100 U.S. 
339, 25 L.Ed. 676 (1880). 
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Then, in Monell v . .New York City Dept. 
of Social Services, supra,· decided only 
weeks ago, we held that the Congress which 
passed the Civil Rights Act of 1871, now 
§ 1983--a statute enacted pursuant to §5 
of the Fourteenth Amendment, see 436 
U.S., at 665, 98 S.Ct., at 2040-2041-did 
intend municipalities and other local 
government units to be included among 
those persons to whom § 1983 applies." Id., 
at 690, 98 S.Ct., at 2035. This holding alone 
would appear to be enough to vitiate the 
vitality of Fitzpatrick's explanation of 
Edelman.' 

...l!03 ..LMoreover, central to the holding in Monell 
was the conclusion that the Act of Feb. 25, 
1871, ch. 71, § 2, 16 Stat. 431, provided a 
definition of the word "person" used to 
describe the class of defendants in § 1983 
suits. See 436 U.S., at 688, 98 S.Ct., at 
2027. Although we did not in Monell have 
to consider whether § 1983 as properly con­
strued makes States liable in damages for 
their constitutional violations, the cOnclu­
sion seems inescapable that, at the very 
least, § 1983 includes among possible de­
fendants "a class. . which literally 
includes States." Edelman v. Jordan, 415 
U.S., at 672, 94 S.Ct., at 1360. This follows 
immediately from the language of the Act 
of Feb. 25, 1871: 

"[I)n all acts hereafter passed 
the word 'person' may extend and be 
applied to bodies politic and corporate 

unless the context shows that 

2. It can also be questioned whether, had Con­
gress meant to exempt municipalities from lia­
bility under § 1983, it would necessarily fonow 
that Congress also meant to exempt States. 
See Monell v. New York City Dept. of Social 
Services, 436 V.S. 658, 673~674. n. 30, 98 S.Ct. 
2018, 2027, 56 L.Ed.2d 611 (1978). 

3. ,As I understand Mr. Justice POWELL's ob­
jection to the Court's opinion, it rests squarely 
on the proposition that a clear statement to 
make States liable for damages cannot be 
found in legislative history but only on the face 
of a statute. See post. at 2581-2582. In § 1983 
and the Act of Feb. 25. 1871. we have a statute 
that on its face applies to state defendants. but 
now Mr. Justice POWELL tells us that this is 
not enough because there is still an absence of 
"congressional purpose in 1871 to abrogate the 

such words were intended to be used in a 
more limited sense. " 

The phrase "bodies politic and corporate" is 
now, and certainly would have been in 1871 
a synonym for the word "State." See, e. g., 
United States v. Maurice, 26F.Cas. 1211, 
1216 (No. 15,747) (CC Va.1823) (Marshall, C. 
J.) ("The United States is a government 
and, consequently a body politic and corpo­
rate"). See also pfizer, Inc. v. Government 
of India, 434 U.S. 308, 98 S.Ct. 584, 54 
L.Ed.2d 563 (1978). 

Given our holding in Monell, the essential 
premise of our Edelman holding-that no 
statute involved in Edelman authorized suit 
against "" class of defendants which literal-
ly includes States," 415 U.S., at 672, 94 
S.Ct., at 1360--would clearly appear to be 
no longer true. Moreover, given Fitzpa­
trick's holding that Congress has plenary 
power to make States liable in damages 
when it acts pursuant to § 5 of the Four­
teenth Amendment, it is surely at least an 
open question whether § 1983 properly con­
strued does not make the States liable for 
relief of all kinds, notwithstanding the 
Eleventh Amendment. Whether this is.Jin ...l!" 
fact 1:10, must of course await consideration 
in an appropriate case.3 

Mr. Justice POWELL, with whom THE 
CHIEF JUSTICE joins, concurring in part 
and dissenting in part.' 

While I join Parts I 1 and II -A of the 
Court's opinion, I cannot subscribe to Part 

protections of the Eleventh Amendment." 
Post. at 2583 n. 6. I suppose that this means 
either that no statute can meet the Eleventh 
Amendment clear·statement test. or alterna­
tively, that Mr. Justice POWELL has some un­
disclosed rule as to when legislative history 
may be taken into account that works only to 
defeat state liability. 

* Mr. Justice WHITE and Mr. Justice REHN­
QUIST join this opinion to the extent it dissents 
from the opinion and judgment of the Court. 

I. The principles emphasized by Mr. Justice 
REHNQUIST, post, at 2584. as to the limitation 
of equitable remedies are settled. See Dayton 
Board of EdUcation v. Brinkman. 433 U.S. 406. 
97 S.C!. 2766. 53 L.Ed.2d 851 (1977); Milliken 
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2581 
II-B'. reading of the Eleventh Amendment 
as permitting counsel·fee awards against 
the State on the authority of a statute that 
concededly does not effect "an express stat­
utory waiver of the States' immunity." 
Ante, at 2578. 

Edelman v. Joro.an, 415 U.S. 651, 67EHl77, 
94 S.Ct. 1347, 1362, 39 L.Ed.2d 662 (1974), 
rejected the argument that 42 U.S.C. § 1983 
"was intended to create a waiver of the 
State's Eleventh Amendment immunity 
merely because an action could be brought 
under that section against state officers, 
rather than against the State itself." In a 

...11" § 1983..Laction "a federal court's remedial 
power, consistent with the Eleventh 
Amendment, is necessarily limited to pro­
spective injunctive relief, and 
may not include a retroactive award which 
requires the payment of funds from the 
state treasury." 415 U.S., at 677, 94 S.Ct., 
at 1362 (citations omitted). There is no 
indication in the language of the Civil 
Rights Attorney's Fees Awards Act of 1976 
(Act), Pub.L.No.94-M9, 90 Stat. 2641, 42 
U.S.C. § 1988 (1976 ed.), that Congress 
sought to overrule that holding.' In this 
case, as in Edelman, "the threshold fact of 
congressional authorization to sue a class of 
defendants which literally includes States is 

v. Bradley. 433 U,S. 267. 97 S.Ct. 2749. 53 
L.Ed.2d 745 (1977). On the extraordinary facts 
of this case, however, I agree with the Court 
that the 30-day limitation on punitive isolation 
was within the bounds of the District Court's 
discretion in fashioning appropriate relief. It 
also is evident from the Court's opinion, see 
ante, at 2572-2573. that this limitation will 
have only a minimal effect on prison adminis· 
tration, an area ,of responsibility primarily re­
served to the States. 

2. In Monell v. -New York City Dept. of Social 
Services, 436 U.S. 658. 98 S.Ct. 2018. 56 
LEd.2d 611 (1978). the Court held that "the 
legislative hist9ry of the Civil Rights Act of 
187. compels the conclusion that Congress did 
intend municipalities and other local govern­
ment units to be included among those persons 
to whom § 1983 applies." 1d., at 690, 98 S.Ct., 
at 2035. We noted, however, that there was no 
"basis for concluding that the Eleventh Amend­
ment is a bar to municipal liability," and that 
our holding was "limited to local government 
units which are not considered part of the State 
for Eleventh Amendment purposes." rd., at 

wholly abs'mt." 415 U.S., at 672, 94 S.Ct., 
at 1360 (emphasis supplied). Absent such 
authorization, grounded in statutory Ian· 
guage sufficiently clear to alert every vot­
ing Member of Congress of the constitution­
al implications of particular legislation, we 
undermine the values of federalism served 
by the Eleventh Amendment by inferring 
from congressional silence an intent to 
"place new or even enormous fiscal burdens 
on the States." Employees v. Missouri Pub­
lic Health & Welfare Dept., 411 U.S. 279, 
284, 93 S.Ct. 1614, 1618, 36 L.Ed.2d 251 
(1973). 

The Court notes that the Committee Re-
ports and the defeat of two proposed 
amendments indicate a purpose to authorize 
counsel·fee awards against the States. 
Ante, at 2575. That evidence might pro-
vide persuasive support for a finding of 
"waiver" if this case involved "a congres-
sional enactment which by its terms autho-
rized suit by designated plaintiffs against a 
general class of defendants which literally 
included..J.States or state instrumentalities." ...11" 
Edelman, supra, 415 U.S., at 672, 94 S.Ct., 
at 1360. Compare Fitzpatrick v. Bitzer, 427 
U.S. 445, 452, 96 S.Ct. 2666, 2669, 49 L.Ed.2d 
614 (1976), with Employees, supra, 411 U.S., 
at 288, 284-285, 93 S.Ct., at 1617, 1618.' 

690, and n. 54, 98 S.Ct., at 2035 (emphasis in 
original). 

3. Although Fitzpatrick states that the "prereq­
uisite" of "congressional authorization . . 
to sue the State as employer" was found 
"wanting in Employees," 427 U.S., at 452, 96 
S.Ct., at 2670, this reference is to the Court's 
conclUSion in Employees that notwithstanding 
the literal inclusion of the States as statutory 
employers, in certain contexts, there was "not 
a word in the history of the [statute] to indicate 
a purpose of Congress to make it possible for a 
citizen of that State or another State to sue' the 
State in the federal courts." 411 U.S., at 285, 
93 S.Ct .. at 1618 .. See Edelman. 415 U.S .. at 
672. 94 S.Ct., at 1360. 

While it has been suggested that "(t]he legis­
lative changes that made state governments 
liable under Title VII closely paralleled the 
changes that made state governments liable 
under the Fair Labor Standards Act," Baker, 
Federalism and the Eleventh Amendment, 48 
U.Colo.L.Rev. 139, 171 n. 152 (1977), compar­
ing Fitzpatrick, 427 U.S., at 449 n. 2, 96 S.Ct .• 
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But in this sensitive area of conflicting in­
terests of constitutional dimension, we 
should not permit items of legislative histo­
ry to substitute for explicit statutory lan­
guage. The Court should be "hesitant to 
presume general congressional awareness," 
SEC v. Sloan, 436 U.S. 103, 121, 98 S.Ct. 
1702, 1713, 56 L.Ed.2d 143 (1978), of Elev­
enth Amendment consequences of a statute 
that does not make express provision for 
monetary recovery against the States.' 

...ll" ..J1he Court maintains that the Act presents 
a special case becaUse (i) it imposes attor­
ney's fees as an element of costs that tradi­
tionally have been awarded without regard 
to the States' constitutional immunity from 
monetary liability, and (ii) Congress acted 
pursuant to its enforcement power under 
§ 5 of the Fourteenth Amendment, as con­
trasted with its power under more general 
grsnts such as the Commerce Clause. I 
find neither ground a persuasive justifica­
tion for dilution of the "clear statement" 
rule. 

,Notwithstanding the limitations of the 
Court's f"l1"St ground of justification, see 
ante, at 2577 n. 27, I am unwilling to ignore 
otherwise applicable principles simply be­
cause the statute in question imposes sub­
stantial monetary liability as an element of 

at 2668. with Employees, 411 U.S., at 282-283, 
93 S.Ct., at 1616-1617, the statute considered 
in Fjtzpatrick made explicit reference to the 
availability of a private action against state and 
local governments in the event the Equal Em­

, ployment Opportunity Commission or the At­
torney General failed to bring suit or effect a 
conciliation agreement. Equal Opportunity 
Employment Act of 1972, 86 Stat. 104, 42 
U.S.C. § 2000e-5(f)(1) (1970 ed., Supp. V); see 
H.R.Rep.No.92-238, pp. 17-19 (1971~ S.Rep. 
No.92415, pp. 9-11 (1971); S.Conf.Rep.No.92-
681, pp. 17-18 (1972); H.R.Conf.Rep.No.92-
899, pp. 17-18 (1972), U.S.COde Cong. " Ad· 
min.News 1972, p. 2137. 

4. "By making a law unenforceable against the 
states unless a contrary intent were apparent in 
the language of the statute, the clear statement 
rule . . . ensure[s] that attempts to limit 
state power [are] unmistakable, thereby struc­
turing the legislative process to allow the cen­
trifugal forces in Congress the greatest oppor­
tunity to protect the states' interests." Tribe, 
Intergovernmental Immunities in Utigation, 
Taxation. and Regulation: Separation of Pow-

"costs," Counsel fees traditionally have not 
been part of the routine litigation expenses 
assessed against parties in American courts. 
Cf. Alyeska Pipeline Service Co. v. Wilder­
ness Society, 421 U.S. 240, 95 S.Ct. 1612,44 
L.Ed.2d 141 (1975); Arcambel v, Wiseman, 
3 Dall. 306, 1 L.Ed. 613 (1796). Quite unlike 
those routine expenses, an award of counsel 
fees may involve substantial sums and is 
not a charge intimately related to the me­
chanics of the litigation. I therefore cannot 
accept the Court's assumption that counsel­
fee awards are part of "the ordinary disci­
pline of the courtroom." Ante, at 2576 n. 
24.' 

,.l)loreover, counsel·fee awards cannot be ...ll" 
viewed as having the kind of "ancillary 
effect on the state treasury," Edelman, 415 
U.S., at 668, 94 S.Ct., at 1358, that avoids 
the need for an explicit waiver of Eleventh 
Amendment protections. As with damages 
and restitutory relief, an award of counsel 
fees could impose a substantial burden on 
the State to make unbudgeted disburse-
ments to satisfy an obligation stemming 
from past (as opposed to post-litigation) ac­
tivities. It stretches the rationale of Edel-
man beyond recognition to charscterize 
such awards as "the necessary result of 
compliance with decrees which by their 
terms [are] prospective in nature." Ibid. 

ers Issues in Controversies About Federalism, 
89 Harv.L.Rev. 682, 695 (1976) (emphasis sup­
plied). 

5. The Court places Undue reliance on Fainnont 
CreamelY Co. v. Minnesota, 275 U.S. 70, 48 
S.Ct. 97, 72 L.Ed 168 (1927), in support of ita 
holding. That decision holds that no common­
law bar of sovereign immunity prevents the 
imposition of costs against the State "when [it 
is) a party to litigation in this Court . . . ." 
Id., at 74, 48 S.Ct., at 100. In addition to the 
fact that the State was a party in the litigation, 
and that there is no discussion of counsel fees, 
Fainnont CreamelY "did not mention the elev­
enth amendment. Furthermore, the Court had 
held long before that when an individual ap­
peals a case initiated by a state to the Supreme 
Court, that appeal does not fall within the elev­
enth amendment's prohibition of suit 'com­
menced or prosecuted against' the states." 
Note, Attorneys' Fees and the Eleventh Amend­
ment, 88 Harv.L.Rev. 1875, 1890 (1975). 
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In the ease of a purely prospective decree, 
budgeting can take account of the expendi­
tures entailed in compliance, and the State 
retains some flexibility in implementing the 
decree, which may reduce the impact on the 
state fisc. In some situations fiscal consid­
erations may induce the State to curtail the 
activity triggering the constitutional obliga­
tion. Here, in contrast, the State must 
satisfy a potentially substantial liability 
without the, measure of flexibility that 
would be available with respect to prospec­
tive relief. 

'The'Court's second ground for application 
of a diluted "clear statement" rule stems 
from language in Fitzpatrick recognizing 
that "[w)hen Congress acts pursuant to § 5" 

6. Mr. Justice ,BRENNAN's concurring opinion 
asserts that the Court's holding in Edelman has 
been undermined. sub silentio, by Fitzpatrick 
and the re-examination of the legislative histo­
ry of _§ 1983 undertaken in Monell. The lan­
guage in question from Fitzpatrick was not 
essential to the Court's holding in that case. 
Moreover, this position ignores the fact that 
Edelman . rests squarely on the Eleventh 
Amendment immunity. without adverting in 
terms to the treatment of the legislative history 
in Monroe v. Pape. 365 U.s, 167.81 S,Ct, 473. 5 
L.Ed.2d 492 (1961), And there is nothing in 
Monroe itself that supports the proposition that 
§, 1983 was "thought to include only natural 
persons among those who could be party de­
fendants . .. .... Ante, at 2579. The Mon­
roe Court held that because the 1871 Congress 
entertained doubts as to its "power .. 
to impose civil liability on municipalities," the 
Court could not "believe that the word 'person' 
was used in this particular Act to include 
them." 365 U.S., at 190, 191, 81 S.Ct., at 486. 
As the decision in Monell itself illustrates, see 
n. 2, supra, the statutory issue of municipal 
liability is quite independent of the question of 
the State's constitutional immunity. 

Mr. Justice BRENNAN's opinion appears to 
dispense with the "clear statement" require­
ment altogether, a wsition that the Court does 
not embrace today. It relies on the reference 
to "bodies politic" in the "Dictionary Act," Act 
of Feb, 25. 1871. 16 Stat, 431. as adequate to 
override the States' constitutional immunity, 
even though there is no evidence of a congres­
sional purpose in 1871 to abrogate the protec­
tions of the Eleventh Amendment. But the 
Court's rulings in Edelman and Employees are 
rendered obsolete if provisions like the "Dic­
tionary Act" are all that is necessary to expose 
the States to monetary liability. After a centu­
ry of § 1983 jurisprudence, in which States 
were not thought to be liable in damages, Edel-

of the Fourteenth Amendment, "'it is exer­
cising [legislative] authority under one sec-
tion of a constitutional Amendment whose 
other sections by their own terms embody 
limitations on state authority," 427 U.S., at 
456, 96 S.Ct., at 2671. I do not view this 
language as overruling, by implication, 
Edelman's holding that no waiver is 
present in § 1983 '-the quintessential 
Fourteenth Amendl!lent measure-<>r dis- ..ll" 
tUrbing the vitality of the "threshold [re­
quirement] of congressional authorization 
to sue a class of defendants which literally 
includes States," 415 U.S., at 672, 94 $.Ct., 
at 1360.' 

-1llecause explicit authorization "to join a ..ll1O 
State as defendant," Fitzpatrick, 427 U.S., 

man made clear that the 1871 measure does not 
override the Eleventh Amendment. I would 
give force to our prior Eleventh Amendment 
decisions by requiring explicit legislation on the 
point. 

7. The Court suggests that the "dissenting 
Brethren would apparently force [the individu­
al] officers to bear the award alone." Ante, at 
2578 n. 32. It is not clear to me that this issue, 
not fairly embraced within the questions 
presented, is before us. Moreover there is no 
suggestion in the opinion below that the Court 
of Appeals int~nded that its award of fees for 
"services on this appeal" would be paid by the 
individual petitioners, in the event the Eleventh 
Amendment were found to bar an award 
against the Department of Correction. See 548 
F.2d 740, 742-743 (1977). But even if the ques­
tion properly Were before this Court, there is 
nothing in the Act' that requires the routine 
imposition of counsel-fee liability on anyone. 
As we noted in Monell. the Act "allows prevail­
ing parties (in the discretion of the court) in 
§ 1983 suits to obtain attorney's fees from the 
losing parties. .." 436 U.S., at 698--699, 
98 S.Ct., at 2040 (emphasis supplied). Con­
gress deliberately rejected a mandatory statute, 
in favor of "a more moderate approach [which 
left] the matter to the discretion of the judge, 
guided of course by the case law interpreting 
similar attorney's fee provisions." H.R.Rep. 
No.94-1558, p. 8 (1976). Whether or not the 
standard of cases like Wood v. Strickland, 420 
U.S. 308. 95 S.C!. 992. 43 L,Ed.2d 214 (1975) •. 
was rejected with respect to counsel·fee liabili­
ty, see H.R.Rep. No. 94--1558, supra, at 9, and 
n. 17, neither the Act nor its legislative history 
prevents a court from taking into account the 
personal culpability of the individual officer 
where an award against the government entity 
would be barred by the Eleventh Amendment. 



2584 98 SUPREME COURT REPORTER 437 U.s. no 

at 452, 96 S.Ct., at 2669, is absent here, and 
because every part of the Act can be given 
meaning without ascribing to Congress an 
intention to override the Eleventh Amend­
mentimmunity,' I dissent from Part U-B 
of the Court's opinion. 

Mr. Justice REHNQUIST, dissenting.­

The Court's affirmance of a District 
Court's injunction against a prison practice 
which has not heen shown to violate the 
Constitution can only be considered an ab­
erration in light of decisions as recently as 
last Term carefully defining the remedial 
discretion of the federal courts. Dayton 
Board of Education v. Brinkman, 438 U.S. 
406, 97 S.Ct. 2766, 53 L.Ed.2d 851 (1977); 
Milliken v. Bradley, 438 U.S. 267, 97 S.Ct. 
2749, 53 L.Ed.2d 745 (1977) (Milliken. II~ 
Nor are any of the several theories which 
the Court advances in support of its affirm­
ance of the assessment of attorney's fees 
against the taxpayers of Arkansas suffi­
ciently convincing to overcOme the prohibi­
tion of the Eleventh Amendment. Accord­
ingly, I dissent. 

..l.!u .J! 
No person of ordinary feeling could fail 

to be moved by the Court's recitation of the 
conditions formerly prevailing in the Ar­
kansas prison system. Yet I fear that the 
Court has allowed itself to be moved beyond 
the well-established bounds limiting the ex­
ercise of remedial authority by the federal 

8. I do not understand the Court's observation 
that "[ilf the Act does not impose liability for 
attorney's fees on the States, it has no meaning 
with respect to them." Ante, at 2578 D. 31. 
Significantly. the Court does not say that any 
part of the Act would be rendered meaningless 
without finding an Eleventh Amendment waiv· 
er. Cf. Employees, 411 U.S., at 28:>-286, 93 
S.C! .. at 1618. 

• Mr. Justice WHITE joins Part II of this opinion. 

I. The ,Court suggests, ante, at 2572 n. 9. that its 
holding is consistent with Milliken II, because it 
"was not remedying the present effects of a 
violation in the past. ]t was seeking to bring 
an ongoing violation to an immediate halt." 
This suggestion is wide of the mark. Whether 
exercising its authority to "remed[y] the 
present effects of a violation in the past," or 

district courts. The purpose and extent of· 
that discretion in another context were 
carefully defined by the Court's opinion last 
Term in Milliken II, supra, at 28(}-281, 97' 
S.Ct. at 2757. 

"In the first place, like other equitable 
remedies, the nature of the. desegregation 
remedy is to. be determined by the nature 
and scope of the constitutional violation. 
Swann v. Charlotte-MOOklenburg Board 
of Education, [supra] 402 U.S. [1], 16, 91' 
S.Ct. [1267], at 12'i6, 28 L.Ed.2d 554 
[(1971)]. The remedy must therefore be 
related to 'the condition alleged to offend 
the Constitution. .." Milliken [v. 
Bradley), 418 U.S. [717J 738, 94 S.Ct, 
[3112,] at 3124, 41 L.Ed.2d 1069 [(1974)]. 
Second, the decree must indeed be reme­
dialin nature, that is, it must be designed 
as nearly as possible 'to restore the vic­
tims of diacriminatory conduct to the p0-

sition they would have occupied in the 
absence of such conduct.' Id., at 746, 94 
S.Ct. [3112], at 3128. Third, the federal 
courts in devising a remedy must take 
into account the interests of state and 
local authorities in managing their own 
affairs, consistent with the Constitution.'~ 
(Footnotes omitted.) I 

,.LThe District Court's order limiting the ..l.!" 
maximum period of punitive isolation to 30 
days in no way relates· to any condition 
found offensive to the Constitution. It is, 
when stripped. of descriptive verbiage, a 

"seeking to bring an ongoing violation to an 
immediate halt," the court's remedial authority 
remains circumscribed by the language quoted 
in the text from Milliken, II. If anything, less 
ingenuity and discretion would appear to be 
required to "bring an ongoing violation to an 
immediate halt" than in "remedying the 
present effects of a violation in the past." The 
difficulty with the Court's position Is that It 
quite properly refrains from characterizing soli­
tary confinement for a period in excess of 30 
days as a cr\1el and unusual punishment; but 
given this position, a "remedial" order that no 
such solitary confinement may take place is 
necessarily of a prophylactic nature, and not 
essential to "bring an ongoing violation to an 
immediate halt." 
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prophylactic rule, doubtless well designed to 554 (1971). Even where such remedial re­
assure a more humane prison system in lief is justified, -a district court may go no 
Arkansas, but not complying with the limi- further than is necessary to eliminate the 
tations set forth in Milliken II, supra. Peti- consequences· of official· unconstitutional 
tioners do not dispute the District Court's conduct. Dayton, supra, 433 U.S., at 419-
conclusion that the overcrowded conditions 420, 97 S.Ct., at 2775; Pasadena Board of 
and the inadequate diet provided for those Ed t' S j 427 U S 424 ••• uca /On v.. i[J8ng er, .., .....-
prisoners in punitive isolation offended the 437, 96 S.Ct.' 2697, 2704-2705, 49 L.Ed.2d 
Constitution, but the District Court has or- 599 (1976); Swann, supra, 402 U.S. at 31-
dered a cessation of those practices. The 32,91 S.Ct., at 1283-1284. 
District Court found that the confinement 
of two prisoners in a single cell on a re­
stricted diet for 30 days did not violate the 
Eighth Amendment.. 410 F.Supp. 251, 278 
(ED Ark.1976). While the Court today re­
marks that "the length of confinement can­
not be ignored," ante, at 2572, it does not' 
find that confinemenf under the conditions 
described by the District Court becomes un­
constitutional on the 31st day. It must seek 
other justifications for its affirmance of 
that portion of the District Court's order. 

Certainly the provision is not remedial in 
the sense that it "restore[sJ the victims of 
discriminatory conduct to the position they 
would have occupied in the absence of such 
conduct." Milliken v. Bradley,418 U.S. 717, 
746, 94 S.Ct. 3112, 3128, 41 L.Ed.2d 1069 
(1974) (Milliken I). The sole.effect of the 
provision is to grant future offenders 
against prison discipline greater benefits 
than the Constitution requires; it does 
nothing to remedy the plight of past victims 
of conditions which may well have been 
u'nconstitutional. A prison is unlike a 
school system, in which students in the later 
grades may receive special instruction to 

. compensate for discrimination to which 
..J.!13 they were subjected in the..lllarlier grades. 

Milliken II, supra,' 433 U.S., at 281-283, 97 
S.Ct., at 2757. Nor has it been shown that 
petitioners' conduct had any collateral ef­
fect upon private actions for which the Dis­
trict Court may seek to compensate so as to 
eliminate the continuing effect of past un­
constitutional conduct. See Swann v. Char­
lotte-Mecklenburg Board of Education, 402 
U.S. 1, 28, 91 S.Ct. 1267, 1282, 28 L.Ed.2d 

2. I reserve judgment on ~hether such a precau­
tionary order would be justified where state 
officials have been shown to have violated pre-

The Court's only asserted justification for 
its affirmance of the decree, despite its 
dissimilarity to remedial decrees in other 
contexts, is that it is ua mechanical-and 
therefore an easily enforced-method of 
minimizing overcrowding." Ante, at 2572 
n. 11. This conclusion fails adequately to 
take into account the third consideration 
cited in Milliken II: "the interests of state' 
and local authorities in managing their own 
affairs, consistent with the Constitution." 
433 U.s., at 281, 97 S.Ct., at 2757. The 
prohibition against extended punitive isola­
tion, a practice which has not been shown to 
be inconsistent with the Constitution, can 
only be defended because of the difficulty 
of policing the District Court's explicit in­
junction against the overcrowding and in­
adequate diet which have been found to be 
violative of the Constitution. But even if 
such an expansion of remedial authority 
could be justified in a case where the de­
fendants had been repeatedly contumacious, 
this is not such a case. The District Court's 
dissatisfaction with petitioners' perform­
ance under its earlier direction to "make a 
substantial start," Holt v. Sarver, aoo 
F.Supp. 825, 833 (ED Ark.l969), on alleviat­
ing unconstitutional conditions cannot sup­
port an inference that petitioners are pre-, 
pared to defy the specific orders now laid 
down by the District Court and not chal­
lenged by the petitioners. A proper respect 
for "the interests of state and local authori-
ties in. managing their oW!!J.!ffairs," Milli­
ken II, 433 U.S., at 281, 97 S.Ct., at 2757, 
requires the opposite conclusion.! 

vious remedial orders. I also note the similari· 
ty between this decree and the "no majority of 
any minority" requirement which was found 
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The District Court's order enjoins a prac· 
tice which has not been found inconsistent 
with the Constitution. The only ground for 
the injunction, therefore, is the prophylactic 
one of assuring that no unconstitutional 
conduct will occur in the future. In a uni­
tary system of prison management there 
would be much to be said for such a rule, 
but neither this Court nor any other federal 
court is entrusted with such a management 
role under the Constitution. 

'II 

The Court advances separate theories to 
support the separate awards of attorney's 
fees in this case. First, the Court holds 
that the taxpayers of Arkansas may be held 
responsible for the bad faith of their offi­
cials in the litigation before the District 
Court. Second, it concludes that the award 
of fe~s in the Court of Appeals, where there 
was no had faith, is authorized by the Civil 
Rights Attorneys' fees Awards Act of 1976. 
Pub.L.No.94-559, ,90 Stat. 2641, 42 U.S.C. 
§ 1988 (1976 ed.). The first holding results 
in a totally unnecessary intrusion upon the 
State's conduct of its own affairs, and the 
s~cond is not supportable under this Court's 
earlier decisions outlining congressional au­
thority to abrogate the protections of the 
Eleventh Amendment. 

A 

Petitioners do not contest the District 
Court's finding that they acted in bad faith. 

..1.!15 For this reason, the Court has nO...Loeeasion 
to address the nature of the showing neces­
sary to support an award of attorney's fees 
for bad faith under Alyeska Pipeline Ser­
vice Co. v. Wilderness Society, 421 U.S. 240, 
258-259, 95 S.Ct. 1612, 1622, 44 L.Ed.2d 141 

impermissible in Pasadena Board of Education 
v. Spangler. 427 U.S. 424. 96 S.CI. 2697, 49 
L.Ed.2d 599 (1976), even though it too might 
have been defended on the theory that it was 
an easily enforceable mechanism for prevent­
ing future acts of official discrimination. 

3. In any event, it is apparent that the District 
Court did not consider its order a form of 
retroactive discipline supporting its previous 
orders. The . court concluded that the allowM 

(1975). The only issue before us is whether 
a proper finding of had faith on the part of 
state officials will support an award of at­
torney's fees directly against the state trea­
sury under the ancillary-effeet doctrine of 
Edelman v. Jordan, 415 U.S. 651, 668, 94 
S.Ct. 1347, 1358, 39 L.Ed.2d 662 (1974). 

The ancillary-effect doctrine recognized 
in Edelman is a necessary concomitant of a 
federal court's authority to require state 
officials to conform their conduct to the 
dictates of the Constitution. "State offi­
cials, in order to shape their official conduct 
to the mandate of the Court's decrees, 
would more likely have to spend money 
from the state treasury than if they had 
been left free to pursue their previous 
course of conduct." [d., at 668, 94 S.Ct., at 
1358. The Court today suggests that a 
federal court may impose a retroactive fi­
nancial penalty upon a State when it fails 
to comply with prospective relief previously 
and validly ordered. "If a state agency 
refuses to adhere to a court order, a finan­
cial penalty may be the most effective 
means of insuring compliance." Ante, at 
2574. This application of the ancillary-ef­
feet doctrine has never before been recog­
nized by this Court, and there is no need to 
do so in this case, since it has not been 
shown that these petitioners have 
"refuse[ d) to adhere to a court order." A 
State's jealous defense of its authority to 
operate its own correctional system cannot 
casually be equated with contempt of 
court.' 

ffien were I to agree with the Court that ..1.!18 
petitioners had willfully defied federal de-
crees, I could not conclude that the award 
of fees againat the taxpayers of Arkanaas 
would be justified, since there is a less 

ance of the fee "may incline the Department to 
act in such a manner that further protracted 
litigation about the prisons will not be necesM 
sary." 410 F.Supp. 251, 285 (ED Ark. 1976) .. II 
does not appear to me that the court's desire to 
weaken petitioners' future resistance is a legitiM 
mate use of the Alyeska doctrine pennitting the 
award of attorney's fees for past acts of bad 
faith. 
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intrusive means of insuring respondents' 323 U.S. 459, 65 S.Ct. 347, 89 L.Ed. 389 
right to relief. It is sufficient to order an (1945); EI1elman v. Jordan, supra. Since 
award of fees against those defendants, act- the Court evidences no disagreement. with 
ing in their official capacity, Who are per- this line of cases, its assertion of "unfair­
sonally responsible for the ,recalcitrance ne .... is not only doubtful in fact but also 
which the District Court wishes to penalize. irrelevant as a matter of law. Likewise, 
There is no reason for the federal courts to , the Court's fear that imposition of liability 
engage in specUlation as to whether ,the would inhibit state officials in the fearless 
imposition of a fine against the State is exercise of their duties may be remedied, if 
"less intrusive" than "sending high state deemed desirable, by legislation in each of 
officials to jail." Ibid. So long as the the various States similar to that which 
rights of the plaintiffs and the authoiity of Arkansas has already enacted. 
the District Court are amply vindicated by 
an award of fees, it should be a matter of 
no concern to the court whether those fees 
are paid by state officials personally or by 
the State itself. The Arkansas Legislature 
has already made statutory provision for 
deciding when its officials shall be reim­
bursed by the State for judgments ordered 
by the federal courts. 1977 Ark.Gen. Act 
No. 543. 

The Court presents no persuasive reason 
for its conclusion that the decision of who 
must pay such fees may not safely be left to 
the State involved. It insists, ante, at 2573 
n. 32, that it is "manifestly unfair" to leave 
the individual state officers to pay the 
award of counsel fees rather tha!l permit­
ti!lg their collection directly from the state 
treasury. But petitioners do not contest 
the District Court's finding that they acted 
in bad faith, and thus the Court's insistence 
that it is "unfair" to impose attorney's fees 
on them individually rings somewhat hol­
low.' Even in a case where the equities 
were more strongly in favor of the individu­
al state officials (as opposed to the State as 

.l!17 an entity) than they are in this case.JJihe 
possibility of individual liability in damages 
of a ,state official where the State itself 
could not be held liable is as old as Ex parte 
Young, 209 U.s. 123, 28 S.Ct. 441, 52 L.Ed. 
714 (1908), and has been repeatedly reaf­
firmed by decisions of this Court. Great 
Northern Life Insurance Co. v. Read, 322 
U.S. 47, 64 S.Ct. 873, 38 L.Ed. 1121 (1944); 
Ford Motor Co. v. Department of Treasury, 

4. It is true that fees may be awarded under 42 
U.S.C. § 1988 (1976 ed.) even ip the absence of 
bad faith. But that statute leaves the decision 

B 

For 'the reasons stated in the dissenting 
portion of my Brother POWELL's opinion, 
which I join, I do not agree that the Civil 
Rights Attorneys' Fees Awards Act of 1976 
can be considered a valid congre .. ional ab­
rogation of the State's Eleventh Amend­
ment immunity. I have in addition serious 
reservations about the lack of any analysis 
accompanying the Court's transposition of 
the holding of Fitzpatrick v. Bitzer, 427 
U.S. 445, 96, S.Ct. 2666, 49 L;Ed.2d 614 
(1976), to this ease. In Fitzpatrick, we held 
that under § 5 of the Fourteenth Amend­
mentCongre .. could explicitly allow for 
recovery against state agencies without vio­
lating the Eleventh Amendment. But in 
Fitzpatrick, supra, there was conceded to be 
a violation of the Equal Protection Clause 
which is contained in haec verba in the 
language of the Fourteenth Amendment it­
self. In this case the claimed constitutional 
violation is the infliction of cruel and un­
usual punishment, which is expre .. ly pro­
hibited by the Eighth but not by the Four­
teenth Amendment. While the Court has 
held that the Fourteenth Amendment "in­
corporates" the prohibition against cruel 
and unusual punishment, it is not at all 
clear to me that it follows that Congress 
has the same enforcement power.Jl!nder § 5 
with respect to a constitutiona\'provision 
which has merely been judicially "incorpo­
rated", into the Fourteenth Amendment 

to award fees to the discretion of the district 
court, which may be expected to alleviate any 
possible unfairness. 
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that it has with respect to a provision which 
was placed in that Amendment by the 
drafters. 

I would therefore reverse the judgment 
of the Court of Appeals in its entirety. 

438 u.S. 1. 57 L.Ed.2d 553 

Thomas L. HOUCHINS, Sheriff of the 
County of Alameda, California, 

Petitioner, 

v. 

KQED, INC. et aL 

No. 76-1310. 

Argued Nov. 29, 1977. 

Decided June 26, 1978. 

Mter broadcasting company had been 
refused permission to inspect and take pho­
tographs at a portion of a county jail where 
a prisoner's suicide reportedly had occurred 
and where conditions were assertedly re­
sponsible for prisoners' problems, the broad­
casting company and the National Associa­
tion for the Advancement of Colored People 
brought a civil rights action against the 
county sheriff, who. supervised the jail, 
claiming deprivation of their First Amend­
ment rights. The United States District 
Court for the Northern District of Califor­
nia preliminarily enjoined the sheriff from 
denying news personnel reasonable access 
to the jail and from preventing their using 
photographic or sound equipment or from 
conducting inmate interviews. The Court 
of Appeals, Ninth Circuit, 546 F.2d 284, 
affirmed, and certiorari was granted. The 
Supreme Court, per Mr. Chief Justice Burg­
er, with two Justices joining and one Jus­
tice concurring in the judgment, held that: 
(1) neither the First Amendment nor the 
Fourteenth Amendment mandates a right 
of aecess to government information or 

sources of information within the govern­
ment's control, and (2) the news media have 
no constitutional right of access to a county 
jail, over and above that of other persons, 
to interview inmates and make sound re­
cordings, films, and photographs for publi­
cation and broadcasting by newspapers, ra­
dio and television. 

Reversed and remanded. 

Mr. Justice Stewart filed an opinion 
concurring in the judgment. 

Mr. Justice Stevens filed a dissenting 
opinion in which Mr. Justice Brennan and 
Mr. Justice Powell joined. 

1. Constitutional Law _90.1(1) 
News media have no constitutional 

right of access to a county jail, over and 
above that of other persons, to interview 
inmates and make sound recordings, films, 
and photographs for publication and broad­
casting by newspapers, radio and television. 
(Per Mr. Chief Justice Burger, with two 
Justices joining and one Justice concurring 
in the judgment.) U.S.C.A.Const. Amends. 
I, 14. 

2. Priaons -4(1) 
Inmates lose many rights when they 

are lawfully confined, but they do not lose 
all civil rights. (Per Mr. Chief Justice 
Burger, with two Justices joining and one 
Justice concurring in the judgment.) 

3. Prisons -4(6) 
Inmates in jails, prisons or mental insti­

tutions retain certain fundamentai rights of 
privacy; they are not like animals in a zoo 
to he filmed and photographed at will by 
the public or by media reporters, however 
"educational" the process may be for others. 
(Per Mr. Chief Justice Burger, with two 
Justices joining and one 'Justice concurring 
in the judgment.) 

4. Convicts - J 
Each person placed in prison becomes, 

in effect, a ward of the state for whom 
society assumes broad responsibility. (Per 
Mr. Chief Justice Burger, with two Justices 


