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DEFENDANTS

MEMORANDUM OPINION

INTRODUCTION

The evidentiary hearing which was conducted from February
13, 1995, until February 17, 1995, was first considered becaus=
of some unresolved factual issues which arose in connection with
the parties’ various motions for summary judgment. However, in
light of the scheduled trial of Mr. Rudd’'s cause of action for
declaratory and injunctive relief and the defendants’ claims of
qualified immunity, the Court decided to hear and resolve all of
the pending non-jury issues at one time. The results discussed
in detail below, are as follows:

1. The Court holds for Mr. Rudd upon his claim for

%
declaratory and injunctive relief.

-- 2. The Court denies the defendants’ claims of gqualified
. . Smith v. Norris
o Inm“\“mu H\”" m“mmm‘lm HNH‘
| PC-AR-006-001

AQ 72A
(Rev. 8/82)




AO T2A
(Rev. 8/82)

3.

3

he Court grants Mr. Smith’s mozion for parzial su--

for damages for personal injuries, leaving cnly the damages
issues Lo be tried to a jury at a later dace.

MR. RUDD'S CLAIM FOR EQUITABLE RILIEF

The Court will first deal with Mr. Rudd’'s complaint sesking
declaratory injunctive relief.

There 1is, of course, no doubt that "the conditions under
which [prisoners are] confined are subject to scrutiny under the

N

[Cruel and Unusual Punishments Clause of the] Eighth Amendmenz."*

Helling v. McKinney, 509 U.S. , 113 8. Ct. 2475, 2408 (1933).
Thus, it 1is axiomatic that 1if the State of Arkansas wishes to
incarcerate persons convicted of violating its criminal laws, it

must do so under conditions that meet basic constituziznal

)

standards. In its recent opinion in Farmer v. Brennan, o

, 114 8. Ct. 1970, 1976-77 (1994), the Supreme Court remcvad

any doubt (if indeed there ever was any) from the propcsition
that, under the Constitution, "‘'(plrison officials have a cuty
to protect prisoners from violence at the hands of othar

prisoners.’" {(citation omitted); see also Wilson v. Seitexr, 501

U.S. 294, 303 (1991) (describing "the protection an inmate 1s
afforded against other inmates" as a "condition of confinement"

subject to the Eighth Amendment). The Court’s statement in

! The Eighth Amendment is applicable to the states through
the Due Process Clause of the Fourteenth Amendment. Robinscn v.

California, 370 U.S. 660, 666 (1962).
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Farmer was not, hcocwaver, a naw devalogmant irm =ns
an exposition of ths state of the law that had besn unifawr=l-
recognized by the lower courts, including the Court of Aspeals

for the Eighth Circuit. See, e.g., Falls v. Nesbitt, 955 ©.24

375, 377 (8th Cir. 1992); Martin v. White, 742 F.2d 469, 474 (3th

=
[SS4Y

Cir. 1988). While the State is not required to insure tha:t its
prisconers face absolutely no danger from assaults by other
inmates, it must "take reasonable measures to guarantee the
safety of [its] inmates." Hudson v. Palmer, 468 U.S. 517, 525-27
(1984) .

As both this case and the prior history of the Finnev case?
make clear, it is not easy to state with precision exactly what
measures must be taken to insure that the State’s inmates are
provided with the level of personal security to which they are
entitled under the Constitution. The Supreme Court has providad
limited guidance in this area, stating only that prison
conditions are to be evaluated under '"evolving standards of
decency," and that, while "in the end [a court’s] own judgment
will be brought to bear on the acceptability" of a prison’'s
conditions, this judgment "should be informed by objective

factors to the maximum extent possible." Rhodes v. Chapman, 452

U.S. 337, 349 (1981). This is precisely what the Court attempted
to do throughout the history of the Finney litigation, which, as

the parties know, involved a comprehensive review of the Arkansas

2 See Finney v. Mabry, 546 F. Supp. 628 (E.D. Ark. 1582);
Finney v. Mabry, 534 F. Supp. 1026 (E.D. Ark. 1982).
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prison system. In 1itcs

required the Arkansas Depa

~

trent of Correction ("ADC") to, amons
other things, implement certain safeguards in the open barracks

-

of the Cummins Unit which at that time, the Court believad would
be adequate to insure that prisoners who werse incarcerated
therein would receive the protection from inmate-on-inmate
assaults to which they are constitutionally entitled. Finnev v.
Mabry, supra, 546 F. Supp. at 639-40. Although the Court
believes that there can be no serious debate on this issue, the
Court stresses that the limitations on the operation of the copen
barraéks imposed by Finnev, which have been discussed at length
by the parties and which will be further discussed infra, were
intended to represent the absolute minimum measures which the ADC
had to put in place in order to comply with the constraints
imposed by the Eighth Amendment. Id. at 640. As the fac:s of
this case -have clearly demonstrated, however, the Court was
incorrect in concluding that the limitations imposed by Finney
would be adequate to satisfy the Constitution’s mandate that
inmates housed in the open barracks of the Cummins Unit receive
reasonable protection from assaults by other inmates. Whether
this error resulted from a mistake in the Court’s prior judgment,
a subsequent change in the daily living conditions in the Cummins
Unit, or both, the Court has no doubt that, given the present
conditions, the Constitution requires that additional measures be

taken if the defendants wish to continue to house inmates in

these open barracks.
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So, even 1f the Court were to find that tha dafar-dar-z 2v-=

presently ir compliance with Finnsv -- which it does ro-

discussion infra) -- the Court would nevertheless havs to

conclude that Mr. Rudd, as a rasident of the open barracks in the
as the Finney requirements are demonstratively inadequats to

inmates as required by the Eighth Amendment.

The United States Supreme Court has recently addressed the
issue presently faced by the Court, namely a prison inmaz2a’s
claim for injunctive relief based upon a penal instituziza’s
unconstitutibnal conditions of confinement. After ccncluding
that such relief may be awarded only if prison officials nava,
from a subjective point of view, demonstrated "dslic=raze
indifference" to the inmate’'s constitutional rights, Far—=r v.

Brennan, supra, U.s. at - , 114 S. Ct. at 1973-82, tn=

Court went on to further elaborate upon the showing that mus: be
made to warrant injunctive relief:

'[Olne dces not have to await the
consummation of threatened injury to obtain

_

injunctive relief .... In a suit ... (that]

3 There has been some testimony indicating that, alzthcugn
Mr. Rudd was a resident of one of the open barracks whan nis
claim for injunctive relief was filed, he has since C=2n
transferred out of the Cummins Unit. Nevertheless, since tnis
transfer was effectuated subsequent to Mr. Rudd’s complain:z, he
continues to have the requisite standing to pursue his claim for
injunctive relief. Defendants cannot avoid the Court’s reviaw of
the conditions of the Cummins Unit (or any of its penal
institutions) simply by transferring inmates who have sougnht to
litigate the issue. See Bell v. Wolfish, 441 U.S. 520, 525 .5

(1979) .
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s=2eks injunctive ra2lisf g preven: a
substantial risk of serious injury from
ripening into actual har ‘the subjective
factor, deliberate ln%lffarence, should Lke
determined in light of the prison officials’

current attitudes and conduct[]": their
attitudes and conduct at the time the suit
is brought ard pe***stlng thereafter. An

inmate senklng an injunction on the ground
that there is ’'a contemporary violation of a
nature likely to continue(l" ... must come
forward with evidence from which it can be
inferred that the defendants-officials were
at the time the suit was filed, and are at
the time of ... judgment, knowingly and
unreasonakly disregarding an objectively
intolerable risk of harm, and that they will
continue to do so; and flnally, to establish
eligibility for an injunction, the inmate
must demonstrate the continuance of that
disregard during the remainder of the
litigation and [its 1likely continuation]
into the future.

Id. at ___, 114 S. Ct. at 1983 (citations omitted). Ths Czourt
concludes that Mr. Rudd has met this standard.

The record developed in this case clearly demonstrazes -na=
the defendants were fully on notice (i.e., had actual kncwl=232)
of the dangers faced by inmates in the open barracks, and ya:
they failed (and have continued to fail) to take many c? zhe
steps that are obviously required to alleviate those dangars.
While defendénts have, subsequent to this litigation, adoz:z24d a
Hobby Craft Policy to remedy the dangers presented by the AZ7's
prior policy,* they have done nothing to alleviate the dangars

posed by their past, and current, staff assignmeént policy with

* Given this fact, Mr. Rudd is not entitled to injunctive
rellef on the issue of the adequacy of the ADC’s Hobby Craft

Policy. Farmer v. Brennan, supra, Uu.s. at , 114 S.Cz. at
1983 & n.9.
6
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gect to the open parracks in the Cummins Uni=. Th: TTonTs
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armer v. Brennan, supra, U.S. at

, 114 S.Ctc. at 1381-

W

83 & nn. 8-9. Moreover, since the evidence establishad in this
case indicates that the defendants have no plans to discorn-inue
their current staffing practices in the Cummins Unit, the Courc
also concludes that Mr. Rudd is entitled to injunctive r=lief

under the standards announced in Farmer <v. Brennan. Sea

discussion of the evidence below.

The Court, while believing itself compelled to makes :th=ase
findings, also believes it 1s necessary to put the defendan:s’
actions and decisions in perspective. Immense progress has te=n

made by the ADC since the close of the Finney case. Furthar,

at the situation presented by the open barracks, suggest furthar
success in moving the ADC, overall, to higher and higher l=vals
of professionalism.

As the Court views this case, and as has been stated azcova,

&
s

Court’s decision in Finney v. Mabry. However, our awaren2ss O

the dangers presented by the open barracks, informed by stud:ies

S The Court was impressed with the candor of ex-Director
Lockhart’s comment, after first acknowledging his awareness ot
the problem, that he "prayed nothing would happen because we did
not have enough people." But, of course, the ADC did have
"enough people" to take care of the very risks at issue 1in this
litigation.
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and actual experisnce since Finney, has chan

M

actual conditicns in the Cummins Unict.

The problem of overcrowding and staffing as it r=lates to
the safety of inmates in the open barracks was one of the issu=es
that had to be dealt with in Finney. There was much arguman:t as
to just what staffing and procedures would be ne=dsd to m=st

constitutional standards in this area. The respondent stats

authorities were called upon in that case to submit a plan which

PS ERGED 91

they believed would adequately protect the safety of the inma:zes

in these open barracks. The following language from the Cour=z’

[0}

[}

final opinion in Finney sets forth the Court’s undsrstandinz o
the respondents’ proposal for dealing with this prcblem:

Finally, in addition to the officers that ar=s always
present in the hallways for visual surveillance of each
barracks, a patrol officer enters the barracks on a
random basis, inspecting each one at least once an hour
at irregular times. This officer actually walxs
through the barracks checking activity among th=2
inmates as well as locks, lights, latrines and the
temperature. '

546 F.Supp. at 640. The Court concluded that these measuras, "if

provide adequate safety and inmate security in the open barraczxs.
The Court then concluded:

If the respondents continue the security measures as
represented to the Court, they will be in compliancs
with the requirements of the Constitution, the Consent
Decree, and all prior orders of the Court on the issue
of inmate safety and overcrowding in the open barracks.

Iid.
Mr. Rudd argues first that the Finney requirements are not
being followed by the defendants at the present time. EHe further

8
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argues that, even 1f the dafendants wers following thz Zinme
reguirements to the lestter, experience since 1532 has
demonstrated that those requirements, although well-intentiocrned
by all when adopted, have not, and will not, provide the dagrea

of protection and safety for the inmates housed in Barracks 5,

[0)

and 8 which is required by the Constitution. The Court, after
hearing all of the evidence, agrees.

The Court will first explain why, at the present time, 1995,
the requirements of Finney are not adequate to protect the ﬁighth
Amendment rights of inmates housed in the open barracks. Iz will

later, in connection with its assessment of the defendants’ clai

3

of qualified immunity, analyze the evidence in order to determine
if the defendants were in compliance with the requirements of
Finney on August 10, 1992, (the date of the assault on Mr.
Smith), or any time thereafter.

As noted by the Court at the conclusion of the trial of this
matter, the inadequacy of the Finney requirements to provide any
reasonable degree of protection for the inmates in the open
barracks was dramatically illustrated and demonstrated by ths
facts surrounding the assaults on Mr. Smith and Mr. Stewart by
Mr. Lewis. Finney required regular and, on the average, hcurly,
security checks. Although the Court hés found that the
defendants did not comply with this minimal requirement, see
discussion infra, it noted from the evidence that an officer made
a "count" inside Barracks #8 only ten minutes before the assaults

which resulted in severe injuries to Mr. Smith and the death of
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Mr. Stawart. These "walk throughs," whether for "emuo-

—~ - - ~
e e e e D '

simple security, only take a few minutes. For the remaining
ths barracks.

Apparently, everyone agrees that having two officers
stationed inside the open barracks would dramatically cut down on
all sorts of criminal activity: assaults, homosexual rapes; drug
and alcohol use, theft, etc. And the evidence makes it cleaf Lo

the Court that there is a substantial incidence of such criminal

(r

activity at night in the open barracks, some reported, but mcs
not. Just as clearly, the addition of two officers inside these
barracks would immensely lower the stress levels of the inmates.
The defendants have been forcefully confronted, at least
since 1986, with the contention that they have no:t bean
adequately protecting the inmates in the open barracxs £from
assaults.> It is important to review this history.
The parties have brought the Court’s attention to ths "Bhase
I" and "Phase II" reports of the Arthur Young Company dated July,
1986 and September, 13986 respectively. At pages 36-37 of the
former report, we find the following:
We find two problems associated with this situation:
1. The total absence of correctional
officers 1in a Dbarracks containing 100
inmates is contrary to the most fundamental
security and safety -practices. Inmates

require constant supervision to preclude all
types of inappropriate actions and the

almost total lack of direct monitoring could
be resulting in the criminal activities

currently being charged. In our opinion,
considering the number of inmates in each

10



barracks and the cpen do*mi:or/ Ly
environment, we would recommend at lﬂas two
correctional officers be staw;oned within
each of the barracks whenever the majority
of the inmates are present. This is in
addition to the corridor officer. Duvlng
work time, the barracks officer complement
could be reduced to one or none depending on
the number of inmates "laying in."

(Emphasis added) .

The Court also quotes from the cover letter to the September
report as follows:

Our observations related to staffing, and documented in
the Phase I Report, were correct. There is a critical
and dangerous shortage of correctional officers when
considering the size of the inmate population, the
complexity of some  of the institutions, the
geographical area of the coverage, and the range of
classifications of inmates.

And the Court notes the following excerpts from the body of that
report:
Finding:

After review of the correctional officer staffing at
all major institutions, we found what we consider to ke
inadequate numbers of personnel that, in our opinion,
result in critical posts keing undermanned or not
manned.

Analysis of the current post aSSLgnments in terms of
the number of inmates requiring supervision, indicates
that there is a disturbing shortage of correctional
officers. The magnitude of the shortage, in our
opinion, is such that the capability of the existing
staff to control a major incident must be considered
suspect.

* *

In conjunction with all of the above, we also recommend
the addition of a number of correctional officer
positions. In all areas where we are recommending
additional officers, except Barracks 13/15, there

11
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currently are no officars pestad; a situaticna tha- wa
consider extramely dangerous. Housing units of 123
inmates with no diract surervision cannot be thoucht oo
be un@er control. We therefore rescommand tr=
following:
* % *

Barracks S through 12 - inmates housed in theses units
ars classified predominantcly medium security.
Presently, 1in each 100 bed wunit, there are no
correctional officer post assignments. The only

supervision or surveillance comes from the officer in
the main corridor manning the riot gate. Earlier in
this section we recommended the modification of each of
the 100 bed barracks into S0 bed barracks. If this is
implemented, then we recommend that one correctional
officer be assigned within each 50 bed unit, with
appropriate personal alarm equipment. If the suggest:ed
facility modifications are not made, then we recommend
that two correctional officer posts be established
within each 100 bed barracks. It is our opinion that
the current post arrangements are dangerouslv
inadeguate and that more direct supervision is
reguired. 1In either post assignment concept, a raised
platform should be installed to provide a distinct
officer station and allow better viewing of the entire
barracks area. (Emphasis in original.)

Exhibit 10 from that report shows the total number of additicnal
positions recommended for the Cummins Unit to be ninety-two.
Additionally,‘the Court notes that the Arthur Young Study was
commissioned by the Arkansas General Assembly.

The parties have also provided the Court with a study
prepared by the United States Department of Justice. Two of
those reports were made by Mr. Eugene Miller, who testified in
this case. His first report is dated May 2, 1988. I quote from
Mr. Miller’s summary at Page 16 of this report:

The Cummins Unit has made substantial progress since

the time that it came under intense scrutiny by the

Federal Courts. Yet, a number of problems of varying

degrees of seriousness persist. The institution’s

dormitory housing units (the majority of its housing)

12
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ars overcrowdad. This situation poses subs-an-i31
risks to persora1 safety from assaults and ocrer
untoward behavior as well as to environmental healzh.
The overcrowding problem is exacerbated and compoundad
bypa very noticeable need for additional correctiocnal
cgzlc rs. At the present time, there are 1nsuft1c1=n*
cfficers to make regular rouqu insids the dormitories,
particularly on the evening and night shifcs. An
additional 92 officers have been recommended.

The Court also notes the letter from Mr. James B. Turner,
Acting Assistant Attorney General, Civil Rights Division, United
States Department of Justice, addressed to then Governor Bill
Clinton and dated August 2, 1989. That letter notified the
Governor that the Department of Justice was commencing an
investigation of the conditions of confinement in the Cummins
Unit. It also advised the Governor of certain of the
Department’s findings. I quote from Page 3 of that repor:
dealing with "Supervision, Staffing and Security":

There is inadequate supervision of Cummins Unit inmates
to ensure that their safety is protected. Not only are
there - too few correctional officers to roperly
supervise the 1,850 inmates, but officers on duty ars
not stationed in sufficient proximity to inmates to be
able to prevent and intercede in inmate-on-inmate
violence.

Correctional officer coverage of the dormitory units is
dangerously low, posing great risks of serious harm to
persons confined there. At present, one officer stands
out in the main circulation corridor to "supervise" two
crowded dormitories (one on each side of the corridor).
Aside from the count, officers do not regularly make
rounds inside the dormitories. Given current staffing
levels, officers are unable to make frequent patrols
inside the dormitories which is essential to ensure
security.

Security 1s seriously compromised by the prison’s
understaffing. Our consultant reviewed and concurs
with the findings of the staffing study that was
conducted by the Arthur Young consulting firm. The
study estimated that a minimum of 92 additional

13
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curity guards are neadsd to insurs safaty 3= s-a
ison. - T

D

g m

(Zmphasis added).

The evidence reflects that an agreement was reached becween
the State and the Justice Department tha-s thes la:ter.would not
bring suit challenging the State’s prison conditions if the State
complied with, and implemented, the Department’s recommendacion

for additional staff. On February 28, 1951, then Governor

Clinton wrote to the co-chairmen of the Joint Budget Committee of

the Arkansas General Assembly requesting, inter alia, an
amendment to Senate Bill 540 (the appropriations bill for the
ADC) to add "92 (ninety-two) positions at the Cummins Unit a:= a
cost of $1,536,278 for FY52 and $1,886,148 for FYS3." The letter
goes on:

Pursuant to a U.S. Department of Justice investigation
and recommendation as well as findings outlined in the
Arthur Young Study, these positions are necessary to
meet correctional standards and adequately secure areas
not presently being covered.

Mr. Miller also made another report at the request of the Civil
Rights Division of the United States Department of Justice in
July, 1991. I quote the pertinent provisions of that report:

The primary housing modality for general population
inmates at Cummins 1is a series of large, open
dormitories. At night, when the lighting in the dorms
is lowered significantly to facilitate sleeping, there
is virtually no way to know what is happening in the

back of the dorms, without patrolling them freguently.
Unfortunately, Cummins has not had sufficient staff to

conduct such security supervision, relving on a single
officer in the wide main corridor to suvervise one

large dorm on either side from a podium-type desk. As
a result, officers rarelv patrol inside the

dormitories, which results in inadequate supervisors to
ensure inmate safetvy.

14
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In reviewing regorcs oI viclant incidencs for ==
¥ -
L

year, a number of rapes cccurrad in thess dorms, - 5t
went totally wundetacted by staff until the vic-im
subsequently reporzed ths attack Since rapes ars
almost always accompaniad by threats of retaliation, if
the wvictim tells staff, one wonders how many rapes
occurrad that ware not raported - the victim preferring
to find safety via scme other mechanism within th=s

inmate culture. On both of DOJ’'s trips to Cummins,
number of inmates have told me about their knowlsdgs
and fear of rapes in dormitories, which almos:t always
happen in the back of the unit at night. In addition
to rapes, other types of assaults ars also likely to
transpire in the rear of these dormitories. Hence,
primarily to resolve this demonstrable threat to inmate
safety as_well as several other security staffing
needs, in 1988, I had recommended that an additional
ninety-two (92) security officer positions be added to

4

On this visit, it was gratifying to learn that tha
State has authorized these ninety-two positions. In
fact, on June 27, 1991, the final authorization was
received by the Department from the Board of Correcticn
as the last step in Arkansas’ complax
legislative/executive budgetary allocation process. A:
a meeting on June 28, 1991, in the Cummins’ main
conference room attended by counsel for the State
Arkansas and the U.S. Department of Justice, Direc

Lockhart agreed that the ninety-two positions would :
filled quickly by phases. 1In the first phase, thirt
two (32) new officers would be brought on bca
immediately, with an additional thirty (30) and thirt
two (32) to be hired at subsequent junctures within th

calendar year. He also agreed that the new positicn
would be used for the following . priorities in
descending order.

1. Two officers will be posted inside each of the
large dormitories along the prison’s main corridor on
the night shift. Since Cummins’ staff work twelve hour
shifts and the vast majority of dorm inmates work
outside in the fields during the day, this arrangements
provides acceptable dormitory coverage.

-
-

o on

3

e YO 0O
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If, after meeting the afore-mentioned priorities, there
are any additional positions left over, they may be
used for other security duties for which adequate
staffing had not been provided previously.

To summarize, the State of Arkansas has addressed fully

15
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previcus concerns abou:
dormitories an £
related thereto.

(Emphasis added) .

Almost a year later, on May 26, 1992, Mr. Sargent wrote a

memorandum to Mr. Norris concerning - Mr. Miller’'s reportc of July

2,

It was recommended that an additional ninety-two (52)
security positions (9 C.o. Sergeants and 83
Correctional Officer I) be allocated for the Cummins
Unit. These positions would be used in areas outlin=d
in Mr. Miller’s report and in a priority manner. On
August 20, 1991, I submitted a report to your office
outlining where these positions would be placed and in
what priority (see attachment #1). I have also
attached, for your information and convenience, a list
outlining where the sixty-two (62) positions ar=
located as of April 22, 1992 (see attachment #2). The
final 30 Correctional Officer positions have not kteen
filled due to an unexpected budget cut in October 1931.
This reduction amounted to over 3.5 million dollars.
In April 1992 an additional 1.8 million was cut from
the Department’s budget. Due to these drastic cuts we
were unable to hire the last 30 Correctional Officers.
However, we have been able to maintain the inic
sixty-two (62) officers recommended by the Jus:
Department.

N
-

This budget cut was a statewide measure and certainly

affected more than the Department of Correction. W2
have felt a very positive effect from the additioral
staff that we have put on board. It 1is the

Department’s intention to make the additional 30
Correctional Officers a top priority after needed furds
become available. When additional 30 positions are
filled they will be placed in the remaining priorities
as outlined in (see attachment #1).

1991. The section on "Security Staffing" reads as follows:

Mr. Sargent attached to his memorandum a copy of his August 22,

1991, report to Mr. Norris "outlining where these positions would

this report also sets priorities (01 to 10) for the use of

be placed and in what priority." This shows the four

positions for each of the open barracks (5, 6, 7, and 8).

16
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ninaty-two additiornal personnel. The cpen barracks wara olz-23
in "Priority 03." Only twenty of the ninety-two slots
higher pricrity than the open barracks, thus, the only reascrnasl=
assumption>is that the next sixteen hired after the firs- twanty
would be assigned to the open barracks. Attachment II to M-,

Sargent’s May 26, 1992, memorandum is a "list outlining wh=sra

the sixty-two (62) positions are located as of April 22, 1932."

(Emphasis added). That attachment shows that of the sixty-:two
positions three were "vacant" (one sargent and two correcticnal
officer I’'s (COIs), and two COIs were "in training." This l=ft
fifty-seven positions. The attachment shows the assignmen:z of
the forty-nine COIs and eight sergeants, and indicates tha: all
of the first four priorities (01 through 04) were £ill=24d.
Specifically, priority 03 shows all sixteen COIs being lccaz=3 in

Barracks 5, 6, 7 and 8 as of April 22, 19%2. The problam is: tha

[

evidence in this case plainly shows that, in fact, no ofi.z=2rs
have ever been assigned and stationed inside these copen barrazxs,

as contemplated, at any time prior to the end of the tria, on

February 17, 199S.

The ADC and the State of Arkansas avoided what would have
inevitably been costly and time consuming litigation witn tne
Department of Justice by agreeing to implement these szaZfing
changes. But, four years later (and eight years after the Arzhur
Young report), there are still no officers stationed inside the
open barracks.

Part of the defense in this case centered upon establishing

17
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the newly-hired personnel, whose positicns were funded b =ha
apgropriations for the ninety-two positions recommended py =he
Department-of Justice. They argue that it was their professicnal
judgment that perscnnel vacanclies, absenteeism, etc., in cthar
areas of the prison resulted in more serious security ccncerns
than those relating to the inmates housed in the open barracks.
But how can this be when we know the defendants themselves racad

and established the priorities for the use of these ninezy-two

additional positions, see Mr. Sargent’s memorandum to Mr. Norris,

Clearly, the defendants diverted resources programmed to mee: the
minimum constitutional needs of the inmates housed in the cgen

barracks. And just as clearly defendants did not ccosiZer

at trial had a higher priority than staffing in tha <cgan
barracks, or whether such concefns threatened their akil:zy =0
operate the Cummins Unit within the constraints of <:he
Constitution. Under the evidence, therefore, the Court views -he

defendants’ asserted Jjustification for not assigning and

")

stationing officers inside the open barracks as, at beas:

feeble post-hoc rationalization.

The Court agrees with the defendants that the opinions of
experts do not establish constitutional standards -- this is
plainly a question of law for the Court -- but those opinions can

assist a court in assessing whether measures, such as staffing
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and security procedurs

[6)]

, ar2 adsguate Lo reasonasly, assova
compliance with constituticnal standards. And here wa have =ra
unusual situation where the defendants and the State of Arkansas
agread that a serious problem existed (which continues to exis=),
when they agreed on how to solve that problem, and where funds
were actually appropriated to alleviate the problenm. The
defendants have simply not carried through on their agresmen:
with the Department of Justice, instead making a unilateral
decision to ignore the problem and use the funding elsewher=s.

Accordingly, the Court concludes that the plaintiff, Mr.
Rudd, has met the high standards for injunctive relief
established b; Farmer v. Brennan. The problems we deal with here
have existed for years. The defendants have recognized the
problems, they-have agreed as to an appropriate solution, but
still, at this late date, nothing has been done to implement zhat
agreement.
THE DEFENDANTS’ CLAIMS OF QUALIFIED IMMUNITY

The hearing, which ended Friday, February 17, 1995, also
dealt with the defendants’ claims of qualified immunity 1in
connection with Mr. Smith’s cause of action under 42 U.S.C.A §
1983 (West 1994). Since the Court has determined that defendants
are not entitled to qualified immunity in connection with Mr.
Smith’s claim for damages based on the defendants’ Hobby Craft

Policy, see discussion jinfra, this discussion will be limited to

defendants’ claim of qualified immunity in connection with Mr.

Smith’s cause of action based upon inadequate staffing at the
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Cummins Unic.

Mr. Smith was brutally stabkted in the neck and chz ar=

oy
~

inmate Lewis as he slept in his bed in Barracks #8 around 2:15
a.m. on the morning of August 10, 1992. Mr. Smith’s bunk was
near the front of the large dormitory room. Mr. Lewis’ bunk was
near the rear of that room, a considerable distance away. Mr.
Lewis had stabbed one or two other inmates in another incident
that occurred at the Tucker Unit back in 1984, and was serving a
sentence of life without parole for a murder he committed by
stabbing the wvictim.® He used a razor-sharp hobby craft knife
in both his attack on Mr. Smith and his immediately following
attack on Mr. Stewart, which resulted in Mr. Stewart’'s death.
Mr. Lewis was not authorized to have the hobby craft knife, but
other inmates-within Barracks #8 were so authorized as part of
the ADC’s Hobby Craft Programs then in effect. It 1s assumed

that Mr. Lewis either was given the knife or that he stole it.’

§ Mr. Lewis’ inmate "Admission Summary," see Plaintiffs’
Exhibit 33, gives the "Inmates’ Version" of the crime as follows:

On or about March 13, 1983 subject states he can
remember arguing with his grandmother and subject
states he was high on drugs, quaaludes, and marijuana.
Subject states he stole a three wheeler and rode it
home. Subject states later that night he went into the
home of Mary Lee Hunter and victim returned while he
was there. Subject states he raped her and then
continued to go threw [sic] her things looking for and
then found some money and then subject stated he killed
her by stabbing her with a knife.

"7 Neither defendants nor the record suggest any alternative
explanation as to how Mr. Lewis came into possession of this
knife. Mr. Sargent’s notes on the incident, see Plaintiffs’
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Mr. Lewlis’ inmate record for the year prio
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reveals that he was almost constantly in trouble. Disciplimaries
kept him in “Class IV" status most of the time during the y=2ar

EE
PP

preceding the August 10, 1392, attack on Mr. Smich. However,
February, 1992, he moved up to "Class III." On April 29, 1992,
he attained "Class II" and was moved to the less secure open
Barracks #8, where he was given the job of barber. Mr. Smith was

the barber for the black inmates and Mr. Lewis was to be the-

barber for the white inmates. On July 8, 1992, Mr. Lewis was
moved up to "Class I". The stabbing attack occurred a month
later.

The open barracks are considered "medium security" areas.
More dangerous and difficult inmates are usually housed on the
East End of the Cummins Unit. At the time of this assault, there
were eighty-six men housed in Barracks #8, seventy in "Class I,"
ten in "Class II," two in "Class III" and four in "Class IV" (two
of which were "PMDs", i.e., permanently medically disabled).

Mr. Smith claims that the conditions in Barracks #8 on the
night and early morning hours of August 9-10, 1992, which were
known to the defendants, created an excessive risk of danger to
him and that the defendants were deliberately indifferent to his
right to be free from an unreasonable and excessive risk of
physical assaults by his fellow inmates.

The defendants have made much of their claims that there

were relatively few incidents of physical assault reported for

Exhibit 20, states: "Knife came from Hobby Craft."
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physical viclence have been reportad for Barracks #8 fr

a

until the present date. But, as the Court has noted earli=r, a

great many of such incidents go unreported. This is clear from

the tescimony of the inmates and the ADC officers. As stated by
inmate Maxwell, it was "not my job" to report such incidencs.
When such incidents are reported, this may lead directly to
retaliatory action against the person thought to be the "snitch."
That may, indeed, have been part of the reason for Mr. Lewis’
attack on Mr. Smith.

Mr. Smith filed formal grievances concerning homosexual
activity and other actions by his fellow inmates in Barracks £8,
and he orally complained about Mr. Lewis’ activities and his
failure to do his share of the barber work. One cannot say con
this record exactly what provoked Mr. iewis to viciously aztack
Messrs. Smith and Stewart on August 10, 1992, but one can say
that there is a strong disincentive to report crimes and rule
violations on the part of one’s fellow inmates because cI the
fear that these complaints will become known within the barracks
and then become a basis for such forms of violent retaliaticn.
As has previously been stated, the Court is convinced that the
nighttime incidence of violent assaults, homosexual rapes, drug
and alcohol usage, and gambling in the open barracks far excesd
the number of such incidents actually reported. .

Very revealing is Assistant Warden Toney’'s memorandum CO

Warden Sargent, dated August 10, 1992, which reflects the resulcs
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of his investigation 1nto the atzacks by Mr., Law:
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memorandum states, in parc, as follows:

During my investigation I am of the cpinion inmate
Lewis attacked inmate Smith because Smith had recor-ed
inmate Lewis to staff for failing to do his jcb and
being involved with drugs and homosexual activity.
Irmate Stewart was attacked because of his history of
lugging things up, being radical and also becaus= of
some earlier homosexual approaches Stewart had made.
Both inmates Smith and Stewart were believed to have
been asleep when attacked by inmate Lewis. Inmate
Lewis used what appeared to have been a hobby craft
knife approximately 3 inches long in the assault. He
also had a homemade shank of approximately 7 inches in
length in his pocket that was not used but confiscated
off of him after the attack.

In response to this incident, inmate Lewis will be
transferred to the Maximum Security Unit and inmate
Fletcher, who was alleged by some to have given inmate
Lewis the shank, will be transferred to the Maximum
Security Unit.

8 Barracks will be shook [sic] down thoroughly to make

sure no known weapons are in there that could be used

in an act of retaliation. It was also advised

additional security checks and rounds be made by the

Liesutenants and Sergeants assigned to the East and West

Halls.

Mr. Smith seeks to recover monetary damages from the
defendants for the injuries he sustained at the hand of Mr. Lewis
on August 10, 1992. A jury trial has been demanded. Therefore,
to the extent that genuine issues of fact exist, those issues
must be tried to, and resolved by, a jury. The plaintiff
contends that no genuine issue of fact remains with respect to
liability and that a jury trial should be held solely to
determine damages. The defendants claim that they are entitled

to qualified immunity as a matter of law and that the entire

action by Mr. Smith should be dismissed. The Court will deal
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with the immunitcy issue f£irs:t.
Qualified immunity exists in order to "striks{] a pala-cs

between compensating those who have been injured by offi

conduct and protecting government’s ability to perform it

traditional functions." Wvatt v. Cole, U.s. , 112 s. C=.

1827, 1833 (1992); see also Elder v. Holloway, U.s. , 114

S. Ct. 1019, 1022 (1994). Therefore, to insure that state actors
are not unduly hampered in the exercise of their official dutiss,
§ 1983 liability will attach only when their actions can be said
to have violated a person’s "clearly established" constitutional
rights, the existence of which a reasonable person would (or
should) have known. Harlow v. Fitzgerald, 457 U.S. 800, 813

(1882); Mahers v. Harper, 12 F.3d4 783, 785 (8th Cir. 1993). For

purposes of this doctrine, a right is "clearly established" if
"[tlhe contours of the right [were] ... sufficiently clear that
a reasonable official would understand that what he [was] doing
violate [d] that right." Anderson v. Creighton, 483 U.S. 635, €40

(1987); see also Brown v. Nix, 33 F.3d 951, 953 (8th Cir. 1953%4).

As has been previously discussed, there is no doubt that the
constitutional right alleged to be at issue in this case -- Mr.
Smith’s right to reasonable protection from inmate-on-inmate
violence -- was "clearly established" at the time of Mr. Lewis’
assault. The defendants do not dispute this conclusion. Rather,
they argue that because they had no way of knowing that this
right required them to take measures beyond those outlined in

Finney, their compliance with Finney, if proven, would entitle
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them to gualifiad immunity, as they cculd not b2 g3:i3 =- =3-=

reasonably known that the2ir actions would not be in ce~oliz--a
witnh the Constitution’s requirements. ea, e.ag., Givans v
Jon=s, 900 F.2d 1229, 1232-34 (8th Cir. 1990). The defzanse of

gualified immunity, to be of any value, must usually be discosad
of before trial. 1In the great majority of the cases, the fac:-s
are not in dispute and the issue is therefore one of law. This,
however, is not such a clear-cut case.

Here the question is: Did the defendant believe on August
10, 1992, that they would not be violating the Eighth Amerndment
rights of Mr. Smith, and others living in the open barracks, to
be free from unreasonable risk of physical asszaults bky =zh=2ir

fellow inmates if they complied with the requirements of Finnsvy?

'
(L
(b

barracks, but it did require an officer in the hallway, cu:ts:

)
A
)]

the bars, to constantly monitor the two opposing open karra
containing up to 100 inmates each. And, more importan:t f£or cur
purposes, Finney also required hourly security patrols ios:ide
those open barracks. The Court repeats that part of the EFinnev
opinion:
Finally, in addition to the officers that are always
present in the hallways for visual surveillance of each
barracks, a patrol officer enters the barracks on a
random basis, inspecting each one at least once an hour
at irregular times. This officer actually walks
through the barracks checking activity among ths

inmates as well as locks, lights, latrines and th=2
temperature.

546 F.Supp. at 640.
The plaintiff claims that defendants simply did not comol
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ce entitled to gqualifisd immunity. Ee further con-ends thz- -—h=

- il L =Tl U e . T
law in this area had changsd since EFinnev, and before Augusz 10,
1992, and that defsndants snould have known tharc tha

I3
]

constitutional right ¢f the plaintiff Smith, and other inmat=s i

the open barracks, coculd not be protected in this contex- wi-rcou

(T

stationing officers inside those barracks during the nighttim

1]

hours. Plaintiff points not only to developments in thz law

(some of which actually pre-date Finnev), but also to the Arthur

Young reports, the Department of Justice reports, and to the
agreement reached with the Justice Department with respec:t to the
stationing ©of guards in the open barracks.

The defendants, as previously discussed, argue thaz exgart
opinions (even their own) do not establish constitutioral rizh:s,
nd that they had the right to rely on this Court’s decisicn in
Finnev even in August of 1992. The Court, with consiZeracle

—

hesitation, agrees. See Givens v. Jones, Sugra, 900 F.22. ac

1232-34. So, with respect to the defendants’ claims of guzliZi=d
immunity then, the basic factual issue becomes: Wera the
defendants in compliance with Einney in August of 193922 The
Court concludes that they were not.

The Court first notes the obvious: the people making tne
reports discussed above did not, on the basis of their
investigations, believe that the ADC was requiring security
patrols inside the open barracks at least once an hour at

irregular intervals. Note the language of the Arthur Young
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Ceo N S SR o S e

And Mr. Miller states: "At the present time there ar=s
insufficient officers to maks regular rounds insids tha
dormitories, particularly in the evening and night s
frarnkly, the testimony of the defendants’ witnesses did ro-
assure the Court that these very minimal requirements, as set
forth in Finnev, were in fact being followed or even apprcachrad.
Over the years the ADC has become more and more awaré of thsa
importance of setting forth both its policies and its procedures
in clear written form. It has come to recognize the importancs
of clear and unambiguous orders down the chain of command. Lika
other modern correcticnal institutions, it has dasvelcped azn
refined its "Post Orders" so that each officer on each shift

knows and understands what is expected of him or her. This Z:c=as

not, of course, mean that all needs can be anticipated, ani for

be supplemented by "other orders as required."” See, =a.g.,
Plaintiffs’ Exhibits 7 and 8. But the Court notes that care is
taken to include, in detail, every daily routine, duzy and
responsibility‘of each officer on the particular post. C=szite
this fact, the closest the Post Orders placed in evidence can be
said to refer, in any way, to the Finney requirement of hrourly
security checks will be found in the following language:

Plaintiffs’ Exhibit 6 (West Hall Sergeant Post Orders!:

"J. Conduct periodical security checks on all
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"3 snifr)

"Responsible for all security checks: (1) to insurs
that irrsgular randcm patrols and searches of all arsas
cf the 1inner perimetar ars conductad."

Plaintiffs’ Exhibit 8 (Building S=acuritv Post orders
for Building Security Lisutenant "B" ghifr) :

"Responsible for security checks : (1) to insure tha-
irregular, and random patrols, searches and security
checks are made of all the areas inside the perime:tar
and the buildings, to include within barracks."
The quoted language is clearly and obviously inadeguate to convey
the real essence of the Finnev security patrol regquirement. Mcra

importantly, this key Einnev requirement is nowhere se: dcwn or

explained in writing in any document or policy statemen:z cZ ths
ADC. The defendants acknowledge this, but they mainzain,
nevartheless, that the policy was known and understood by cn=2 and
all in the ADC; that the policy was orally communicated t2 tnzs2
charged with implementing it; and that that policy was 1~ Zact
followed in practice. This contention is, however, und2r:ut by
the testimony of many officers, some of the defendants, ari tns
inmate witnesses (with the exception of inmate Maxwell).

Mr. Smith contends that security checks were almost n2ver
made. The defendants contend that they were made routinely <o an
hourly basis as required by Finney. The Court finds that such
security checks were made on an irregular and random basis wnhz2n
other duties and responsibilities permitted, which was not vary
often, and indeed only rarely. The Court finds that, at l=ast
since the beginning of 1992 and continuing to the present (l.e.,
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s time per;od primarily involved in this liciza-is~y -

dzfandants havs no- enforcad tha letter or tha Spirit of e=x:

e —S
Fianev requirement. In making this finding, the Court acceo-s tra
defendants’ contention (for purposes of this litiga-ion) tha-

"Count" rounds should be considersd as "security checks" fcr tre
purpose of Finnev, though it 1is érguable whether this is a
faithful reading of Finnev. And it also accepts that additional
But, taken together, the result falls far, far, short of th=a
"nourly" standard required by Einney.

The defendants’ own records support this conclusion. Tha
ADC’s use of its "C S Form #14," gntitled "Security Check Lcg, "
was not made known to the plaintiffs until the very eve of trial,
this despite their obvious importance in this case.® Plainziffs’
Exhibits 26 and 30 contain several of these Security Lcgs.
Exhibit 26 contains logs for August 7-10, 1992. Exhibiz 397 is
the Security Log for August 4, 1992, from 8:00 p.m. until 12:05
a.m. This log shows Sergeant Johnson going into Barracks #7 at
8§:08 p.m., out at 8:14 p.m., aﬁd going into Barracks #8 az 8:15
p.m. and out at 8:17 p.m. It also shows "éounts" being mads in
Barracks 7 and 8 at 10:00 p.m. ("cleared" at 10:10 p.m.) and at

12:00 a.m. (cleared at 12:05 a.m.). There is no record shcowing

any other security check.

® The Court further notes that the defendants have failed to
put forward a plausible explanation for their failure to provics
these documents, which, the Court notes, were requested moaths

ago.
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(r

Sergeant Johnson, but felt that he was under pressure 5 socosv-
the ADC’s claimed adhersnce to tha Finnev security crack

while knowing that such was not ths case. Ths rasul

r’

ragulraman

M

was much ambiguous testimony. At one point, he acknowledgsad tha=
those entering the open barracks were required to maks sure thats
that fact was documented. And, of course, we find examples of
such documentation on Exhibit 30. But, then he had to reccgnize
that the great majority of the security logs reveal no hourly
security rounds, so he concluded the logging thersof dapandad
more or less on the officer involved. The Court notes, rncwavar,
that these security logs are usually not made out by the offizars
who actually enter the barracks to make "counts" or securi:t

rounds. For instance, Officer Troy Morrison appears to hava mads
the notations showing Sergeant Johnson’s various entriss 1into
Barracks 7.énd 8 on August 4, 1992. And Exhibit 26, tha logs for
August 7-10, 1992, confirms this practice. The entriss i :the
log for August 7, 1992, for the hours from 8:00 p.m. wuntil
midnight, were made by COI J.R. Massey. His entries show that
Sergeant Veasy made a "security round” through Barracks 7 and 8
at 8:15 p.m. and again at 9:14 p.m., and that a "count" was wades
at 10:00 p.m. No "security rounds" are recorded on the Security
Check Log for the period from midnight until 8:00 a.m. on August
7, 1992; for the period from midnight until 7:15 am. on Augusc 8,
1992; for the period from 8 p.m. until midnight on August 9,

1992; or for the period from midnight until 8:30 a.m. on August
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The Court notes from the security logs how careful
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"counts" were logged. This practice reflects the seriousn=sss
accorded this duty in the Post Orders. See Plaintiffs’ Exhikits
7 and 8. The Court believes, and so finds on the basis of the
evidence, that security rounds, when actually made, wculd
ordinarily, but not always, be entered on the Security Chack
Logs. At a minimum, this reflects an indiffersnces to the
importance of the Finnev security check requirement.

During the hearing in this matter, the Court took judicial

notice of the history of the development of the security

requiremenﬁs for the open barracks in Finnev. Everyone in that
litigation recognized the very serious risks incident to the
assignment of 100 persons to these open barracks. Much thought
was given to requiring these barracks to be replaced, or at least
to require that the number of inmates housed in such barracks be
reduced to ninety, and then to eighty. This was found not to be

feasible at that time, so Finney'’s requirement of hourly patrols

inside the open barracks (in addition to the outside

9 The Court notes that although the incident is recorded as
"fight broke out in 8 Barracks," the evidence reveals no "fight,"
at least as far as Mr. Smith 1is concerned. Rather, he was
slashed with the hobby knife by Mr. Lewis as he slept on his
bunk) .
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arrangaments needed to protect the safety of the inm
cpen barracks from assaults by their fellow inmates The Court
has now, 1in 1995, concluded that such recquirements, evan i<

followed to the letter, would be insufficiesn: to protect the

Constitutional rights of the inmates. See discussion sucra. Bu

i

even these minimum requirements were not met by the defendants in
this case.

The Court has heard and considered the testimony of the
witnesses for both thé plaintiff and the defendants and has
received and considered the documentary evidence, and finds
therefrom that the requirements of Finnev have not been adhzared
to, or followed, in recent years, and certainly not since ths
first of 1992.

Therefore, since the defendants knew, or should have known,

that they were not operating the cpen barracks in compliancs with

Finnev, and that their failure to do so exposed the afiscted

inmates (e.g. Mr. Smith) to an unreasonable and excessive risk of

physical assault, their Motion for Summary Judgment on the basis
of qualified immunity must be denied. As a conseguence, the
Court is not éalled upon to decide if the defendants, even if
they were operating in compliance with Finnev, stiould
nevertheless be precluded from asserting a claim of qualified
immunity because they knew, or should have known, py virtue of
federal court decisions and their own work with the Arthur Young

Company and the Department of Justice experts, that minimum
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security procsduras for the rrotesz-isn of inmates in o=
barracks from physical assaults by fsllow inmates would raguirs
that officers be physically stationsd inside such barracks, a-=
leastc duriﬁg the nighttime hours.

Another. issus should be discussed. Does this. Courc's
factual finding that defendants knowingly failed to comply with
Finnev completely dispose of the issue of qualified immunizy, or
may the defendants again submit that issue to the jury, perhaps
on written interrcgatories? As noted above, defendants con-and
that they operated the ADC in compliance with the Finnev hourly

security patrol regquirement. This Court has found to the

contrary. But could a different, independent fact-finder, i.s.

the jury, find on the basis of this evidentiarv record that

defendants were, indeed, in compliance with Finnev? The Ccurt on
the basis o©of this evidentiary record, concludes tha:t 1

reasonable jury could find for the defendants on this issu=.

This clearly disposes of the qualified immunity issue. gS=22 red

R. Civ. P. 56(c); Anderscn v. Liberty Lobby, Inc., 477 U.S. 242,
247 (1986); Celotex Corp. v. Catrett, 477 U.S. 317, 322-24

(1986) . The Court therefore does not have to deal with the
problem that would arise if it were to conclude that reasonable
fact finders could differ, i.e., that a reasonable jury could
find on this evidentiary record that the defendants were in
compliance with Finney and believed that_ they were thereby
adequately protecting the Eighth Amendment rights of inmates

living in the open barracks. Compare Bee v. DeKalb Countv, 679
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Tne plaintiff Mr. Smith 1is entitled to Partial Sum—zv,

Py

fu

Judgment with respect to liability on his claim for perscral

their failure to assign correctional officers inéide ogen
Barracks #8. Therefore, only the damages issues will be
submitted to the jury.

THE HOBBY CRAFT KNIFE ISSUE

On August 26, 1994, long after the filing of this lawsuit
and over two years after Mr. Smith was stabbed by Mr. Lewis using
a razor-type hobby craft knife, the defendants changed their
Hobby Craft Policy to prohibit the keeping of such dangarous
tools in the open barracks. Prior to that date, such obviously
dangerous hobby craft tools were permitted to be kept in these
barracks by inmates who had received specific ?ermission. Some
200 of the inmates at the Cummins Unit had such hobby craic
privilegesL However, Mr. Lewis was not one of those authorizad
to possess such equipment. The assumption, therefore, 1is, as
stated above, that the knife he used in these attacks was given
or loaned to him by another inmate or that he stole it.

It is wundisputed, and the Court so finds, that the

defendants knew that no prison official was stationed inside

. Barracks #8 on August 10, 1592, or, indeed, at any time before or

after that date. It is also undisputed, and the Court so finds,
that the defendants knew that certain inmates residing in

Barracks #8 on August 10, 1992, had hobby craft knives or
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open "medium security" barracks. While the plaim-iff

-—h

has withdrawn his attack on the defendants’ classification system
in this action; he nevertheless makss the point that the sys:I=m
does permit inmates with records liks that of Mr. lLewis to be
assigned to the open barracks.

Finnev did not deal witn the ADC's Hobby Craft Policy. Bu:
the Department of Justice resports clearly identify ths prozlan
created by this policy. At page 15 of Mr. Miller’s reporz of May
2, 1988, we find the following:

Cummins has no hobby craft shop whatsocever. In m2o
prisons, woodworking and leather work ars very pcpuilsa
leisure time activities for inmates and also provida
them with a legitimate means of making some more:
either for use at thas commissary or to send hnhcma
Recognizing this need, Cummins officials permiz a
limited number of inmates to work at hobby crafrcs in
the housing units. (Obviously, there is also 'a limicz
on the types of tools and materials allowed as well).
No matter what limits are in place, the curran:
practice results in inmates possessing implements and
materials that are wholly inappropriate from bkectn
security and fire safety perspectives in tr=2
dormitories. The solution to this problem is not to
prohibit hobby crafts, but rather to create a fitting
workshop in which they can be pursued properly. 7Tn
type of popular, constructive activity should
encouraged, but should also be located in an area whe
proper control can be maintained over tools a
appropriate fire safety precautions implemented.

0
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And at page 10 of Mr. Miller’s July 2, 1991, report, ths
following comments are also noted:
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As I many corrscticnal institu-isns, ar=
& vary popular aliiviiy wWith inmates “Tmmins e
aiditlgn 20 k=2ing a3 conszrucziva laisura time p,rs¢~27
some  inmaszes ars aols to s=211l their work, thus
gsnerating mwonsy L[Or cantesan purchases and, in scma
instances, to s2nd monsy heome to deperdants The
Eroblem at Cummins 1s that no arsa has besn sat asids
for bcboy crafcs Fence, in walking through cpen
dormitories, one observes inmatss openly using la}ge
sclssors, a varisty oI pliers and other daagerous
tools Cummins officials took great pains to assure ma
that inmates who desire hobby craft permits ara
carefully screened; they must ksep such implements
lockad up by their beds when not in use; and that th=

penalty for misuse or allowed misuse by someon=z else of
hobby craft tools is severs. Notwithstanding these
"assurances," it is a very dangerous practice to permit
the presence of such implements in general population
housing unics.

Tre solution to this security prcblem is not to abolisnh
hobby crafts, but rather to find an appropriate lccals
in which to conduct this worthwnile activity. The Vcc
T2ch building at Cummins is in the process of reing
converted for use as prison industries. Warden Sargent
thinks that he may be able to create an appropriate

hobby crafc area in this remodeled building. I would
certainly encourage the Warden to pursue that id=a. 1I:
that idea proves fruitless, then I would urge that scm2
other area be found that is reasonably accessibla tc
inmates with hobby craft permits and also prcvidas
adequate security for hobby craft tools, when not 1in

use.
Warden Sargent’s memorandum of May 26, 1992, to Assista
Director Larry Norris, deals with the issue as follows:

In Mr. Miller’'s report, he goes into great dstail
regarding the security risks of having hobby cratfc

tools and materials within the unit living areas. As
you are aware, we have discussed this matter on
numerous occasions. At our recent meeting on tnis

issue, it was determined the building now utilized for
Inside Maintenance would be most appropriate as a hobbdy
craft area. Inside Maintenance would be relocated to
the recently vacated Vo-Tech building. We also
discussad/determined those hobby crafts requiring tools
and materials (i.e. hammers, scissors, screw-drivers,
chisels, flamables, toxic materials and so forth) which
could be used/converted as weapons against a person
would be moved to this location. All other hobby
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craZzs weould ramain 1o the living arszs I am
presgn:ly working ouz tha lcgistics and cos- analysis
to inltiate tnols mova, Crice tnis has c==n
accomplished, 1= will then ka2 a mattar of =tra
availapility of funds to complets the move

Iz is clear from the evidencs that the defendants’ Horcby Craf:
Policy, combined with its failure to station officers witchi
open barracks, created a sericus and obvious risk of danger to
Mr. Smith and other inmates housed in the open barracks. The
defendants were aware that both practices had been sevaraly
criticized by Mr. Miller as creating serious risks. >nd in-
house, defendants had apparently been discussing the hazards
created by their Hobby Craft Policy even before Mr. Miller’s
report. See Warden Sargent’s memorandum of May 26, 1992, t2 Mr.
Norris, gquoted above. Finally, by that date, defendants warsz
taking steps to solve the problems on a long range basis: £ind
a suitable building and move the entire hobby craft program in:to
it, thereby removing from the barracks all of the hebzy crafc
knivas and other dangerous tools. This new policy, howewvar, was
not implemented until August 26, 1994, over three years alZter Mr.
Miller’'s recommendation, and over two years after Mr. Sargent’'s
memorandum! The Court sees absolutely no justification for tha
delay in removing the hobby craft tools that were known to c¢ose
such a danger to the inmates 1iving in these open barracks.

Of course, such hobby programs serve useful and legitimate
penalogical objectives, but defendants pre-August 25, 1334,

program was fundamentally flawed and unacceptable, given the

overall circumstances. Nevertheless, a decision was consciously
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The Court understands the difficulty of complately excluding
contraband and weapons from ths open barracks. Bur Fforkiiiia
such w2agons in the form of officially-sanctioned hokby crafc
tools is an obvious, and an extremely important, first step. And
the stationing of officers within such barracks, combined with a
more aggressive search and "shakedown" system, should rsducs tha
risk of incidents such as that which occurred on August 10, 199%2,
to an acceptable, and constitutional level.

Generally, a "pervasive risk" can not be established cy a
single incident or isoclated incidents. The Court has alraady
found that the number of reports of violent assaults are fa-
fewer than the number of actual violent assaults by inma-es on
other inmates within the open barracks. The numbers of az-ual
knifings or stabbing is not the sole measure, although the ra-srd
raflects several such incidents.!® See Plaintiffs’ Exki=:= 13
and Plaintiffs’ Exhibit 35. And the Court has already nc:zed tha=-
inmate Lewis stabbed one or two other inmates while he was az the

Tucker Unit some years ago. And, just as one need not awaiz the

=

1]

consummation of threatened injury to obtain injunctive rel.:

’

Farmer v. Brennan, supxa, U.S. at , 114 S.Ct. az 1333,

Y Mr. Enomoto, presently, United States Marshall for the
Eastern District of California and a correctional expert, workad
with the Arthur Young organization in evaluating the ADC back in
1986 and has visited the institution recently. He identified
some twenty-three stabbings in the period between 1989 and 1332
but was uncertain as to the areas within which such incidan:s
occurred.
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should such an ©bvicus situazion as w2 havs rha-
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darad inadeguat= as a pradicats for monszary ralisf gizzl-
because the defendants hava been relativaly lucky in thac thair

1

Hobby Craft Policy has not produced more injuries or deaths. S==

{1

az » 114 S.Ct. at 13931-83. The Court doubts tha: a prison

|-

policy permitting inmates to keep léaded guns 1in the barracks
would be an insufficient basis to sustain an action by an inmata
wno was shot simply because no other, or only a few octhar
inmates, had previously been shot by such guns.

The Court finds and concludes, in connection with Mr.
Smith’s complaint, that the risks occasioned by defendants’ Hotby
Craft Policy, taken in context with defendants’ other, ralza:tad,
policies, created not only an obvious risk of serious harm tu:t a
pervasive risk of such harm, and that accordingly he is entitls=d

to relief under § 1983. See id., cf. Hutto v. Finney, 437 U.S.

6§78, 681-82 n 3 (1978).
MONZTARY RELIEF UNDER § 1983

Mr. Smith seeks partial suﬁmary judgment on his Eighth
Amendment claim based upon the defendants’ Hobby Craft Policy.
e claims that no genuine issues of fact exist with respect to
liability and that only the damages issues should be trisd out
before a jury. The Court agrees.

Based upon the submissions of the parties (to the extent
that they are consistént with the Court’s own facfual findings),
the stipulation admitted into evidence, and the findings made in

this memorandum, the Court concludes that defendants’ Hobby Craft
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Policy as 12 exist2d on Augus:s 12, 1532, corfinsd wi== rha
TZin=d izn Che2

afarmAA - ’ b & T — : o~ .
czfendants’ policy oI staticning.no correctional officers i~sisa

open Barracks #3, and ADC's classification system for cth=
assignment of inmates to the cpen barracks, crzated an obwvious,
excessiva, and unacceptable danger and risk of serious bocdily
harm to the plaintiff and other inmates living in that barracks;
and that the defendants were not only aware of the facts, and
aware of their policiss and of the effect of such policies, bu:
also knew that said policies, alone and in combination, created
a substantial risk of danger and serious harm to the inmaz-=as
housed in Barracks #8 at the hands of their fellow inmates. This
pervasive risk of harm from fellow inmates, combined with
defendants’ failure to timely respond to that risk, compel the
conclusion that defendants recklessly disregarded Mr. Smizh’'s
right to bg free from unreasonable risk of violent physizal
attack. They were, in sum, deliberately indifferent to Mr.
Smith’s constitutional rights under the Eighth Amendmant.
Therafore partial summary judgment will be entered in favor of
plaintiff Smith on the liability (including causation) issuss,
leaving only the damage issues for trial to a jury.

Plaintiff also seeks declaratory and injunctive relief with
respect to defendants’ Hobby Craft Policy. However, as noted
above, on August 26, 1994, the defendants changed their HEobby
Craft Policy. The new policy prohibits possession of hobby craft
knives and other dangerous hobby craft tools within the open

barracks. The new policy appears to meet constitutional muster.
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EQUITAILE AND INJUNCTIVE RILIZT

The Cour: coqsidered deferring entering a final ordar
setcing forth the specific obligations of tha defendan-s w
respect to security and staffing in the open barracks in ordar to
give the parties, and particularly the defendants, tha
opportunity to have additional input on these issues. Howsver,
having reviewed the history of these issues, including ths
recommendations of the Arthur Young report and the Departimant of
Justice reports, the Court concludes that it is sufficiesntly
advised and, therefore, will contemporaneocusly herewith enter a
declaratory judgment and an appropriate injunction.

The Court recognizes that conditions can change ragiily.
For instance, defendants have spoken of their desir= to rsduce
the numberA of inmates hcused in the open barracks to
approximately eighty. They have also considered splitting the
largs dormitories, thereby creating living units of forty to
fifty inmates. If significant changes are made in the future
during the life of the injunction, then appropriate changss in
staffing and security will likewise probably have to be made.
The Court, of course, will be available during the lifs of the
injunction to consider any changes requested on the basis of
changed conditions.

IS ADDITIONAL INJUNCTIVE RELIEF REQUIRED?

The evidence made clear the need for quick-resgponse
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scme Of the deficiencies of ths existing system. Ee sta-=s ha
walxed, while bleeding profussly, out the gate and throuch -ha

officer who was talking on the telephone. Meanwhile, Mr. Lawis
was attacking and killing Mxr. Stewart. And consider: trhe
officer stationed in the hall between the barracks is rot
permitted by defendants’ own rules to enter the dormitory beczuss
he possesses the keys to the barracks. So, all he can do is cpan
the door to let Smith ocut. Under defendants’ rules, he may no=
enter the barracks or go to the aid of Mr. Stewart, who is k=ing
murdered before his eyes.

Effective communication is one of the cbviously ess=2nz:ial
elements of any quick-response program. New communicazion
davices and other techrologies can surely help, but cost muis: be
carefully considered.

And defendants’ "shakedown" and contraband policies are also
implicated as part of any effective security program for thsa open
barracks. The use of stationary and hand-held electronic devices
can, and do, play a significant role.

Plaintiff Smith asks the Court to make specific orders with
respect to these matters. But, the Court feels that it will be

better to call upon the defendants to report to it as to how they

intend to handle these matters after the new stalling
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remants have besn me:Z and ars in place. A r=
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hese areas must be filed with t
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g Court on or about May 1, 1353,
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1 copy to plaintiffs’ attorneys. The plaintiffs will havs

until May 15, 1995, to comment thereon or to obkject therato.
Partial Summary Judgment will be entered this date in favor

of Mr. Smith on his claims for damages under § 1983, leaving only

the damage issues to be tried to a jury. A Declaratory Judgmenc

’

fL
0

and Injunction will also be entered this date upon Mr. Rud
claim for equitable relief.

Dated the 23rd day of February, 1595.

/ﬁw& qéL_siq

UNITED STATES DISTRICT COURT
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