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UNITED STATESDISTRICT COURT
DISTRICT OF MINNESOTA
THIRD DIVISION

Howard Hines, et d., Civil No. 4-73-387 PJS/AJB
Pantiffs,
THIRD REPORT
V. AND RECOMMENDATION
ON MOTIONTO TERMINATE
Wendell Anderson, et al., CONSENT DECREE
Defendants.

This action is before the Magigtrate Judge, Arthur J. Boylan, on defendants motion to
terminate the medical care consent decree that was issued in May 1977, pursuant to Order by United

States Didtrict Court Judge Earl Larson. Hines v. Anderson, 439 F.Supp. 12 (D. Minn. 1977).

Hearing on the motion was held on July 24, 2006, at the U.S. Courthouse, 180 East Fifth Street, St
Paul, MN. The magidtrate judge previoudy issued areport and a recommendation that this motion be
denied on grounds that the court lacks jurisdiction in the absence of a case or controversy in which
adverse interests can be properly presented. The district court adopted the report and
recommendation and the motion to terminate the consent decree was denied without pregjudice.
Defendants apped ed the decision to the Eighth Circuit Court of Appeds and the matter was thereefter
remanded to the district court for consideration on the merits of the motion.> The district court was aso
instructed to gppoint counsd to represent the plaintiff prisoner class.

By Order dated February 20, 2004, Mary R. Vasaly, Esq., was appointed to represent

1 Unpublished court of appeals opinion dated December 15, 2003 [Docket No. 591].
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the classfor the limited purpose of responding to the motion to terminate the consent decree and any
appeds that may follow from the digtrict court’s decison. Defendants are represented by Jennifer A.
Service, Exq., Assstant Attorney Generd in the Office of the Attorney Generd for the State of
Minnesota. The matter has been referred to the magistrate judge for report and recommendation under
28 U.S.C. 8636(b)(1).

A second report and recommendation was submitted to the district court on November
4, 2004, therein recommending that defendants motion to terminate the Hines consent decree be
granted.?2 The plaintiff classfiled objections to the magistrate judge’ s report and recommendation, and
hearing on the objections was held by the district court. Theresfter, an order® was issued in which the
digtrict court expresdy stated that evidence currently before the court was not sufficient to support
prolonging the existence the consent decree. However, the court declined to rule on the termination of
the consent decree pending remand of the action to the magigtrate judge with instructions that plaintiffs
be dlowed to engage in additional discovery and be provided the opportunity to present evidence of
ongoing Eighth Amendment violations a MCFOak Park Heights (“OPH").#

The magistrate judge issued a Scheduling Order dated February 1, 2005, dlowing the

parties to engage in traditiona discovery to include interrogatories and depositions a defendants

2 Report and Recommendation on Motion to Terminate Consent Decree dated November 4,
2004 [Docket No. 699].

3 Memorandum of Law & Order dated January 14, 2005 [Docket No. 707].
4 1d., page 6.

®> [Docket No. 711].
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expense. Plantiffs were subsequently granted permission to retain an expert witnessto be paid by
defendants.® Individual prisoners were not allowed to conduct independent discovery, but were
permitted to file pro se submissions with respect to the motion to terminate the consent decree. Also,
counsd for the plaintiff class, counsd for the defendants, and the magistrate judge and staff toured the
medica facilities (“TCU”) and segregation area at MCFOak Park Heights on February 25, 2005.
Supplementa memorandums and exhibits on the motion to terminate the consent degree
have been filed with the court, and numerous submissions by individua prisoners have been recaived in
the form of conventiondly filed declarations. Therefore, the Report and Recommendation on Motion to
Terminate Consent Decree dated November 4, 2004 is hereby withdrawn [Docket No. 699], and the
present Report and Recommendation on Motion to Terminate Consent Decree is substituted asthe
magisrate judge’ s submission to the district court. This Report and Recommendation essentialy
incorporates the discussion contained in the prior report and further addresses the surviva of the

consent decree in light of the additional discovery that has taken place since the prior report was issued.

HISTORY AND BACKGROUND

This case was commenced in 1973 by inmates at the Minnesota State Prison in
Stillwater, Minnesota. The complaint aleged that medica facilities and medica care at the prison were
inadequate and the deficiencies condtituted violations of the Eighth Amendment of the United States

Condtitution. Hinesv. Anderson, 439 F. Supp. 12 (D. Minn. 1977). Ultimately the immediate dispute

® Order on Motion to Appoint Expert dated July 27, 2005 [Docket No. 727].
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was resolved by negotiation and agreement to entry of a consent decree addressing medica care issues

raised in the suit, without admission by any party asto any issue. Hinesv. Andersonat 15. The action

was litigated on behdf of the named plaintiffs and dl others smilarly Stuated, and the plaintiff inmates
were represented by counsdl. The Order and Consent Decree was issued by the Court, United States
Digtrict Court Judge Earl R. Larson, on May 27, 1977. The decree provided for gpplication of the
“Petients Bill of Rights” Minn. Stat. 8144.651, to inmates receiving medical trestment a the

Minnesota State Prison. DeGidio v. Perpich, 612 F.Supp. 1383, 1387 (D. Minn. 1985). In addition,

the Hines decree established certain guidelines, requirements and limitations with respect to providing
medica care and trestment for prison inmates, and further addressed issues relating to maintenance of
gppropriate and adequate health care staffing and facilities, specid dietary needs of certain prisoners,
confidentidity of inmate medica records, and availability of hedth care services to segregated
prisoners. The consent decree dso contains a provison whereby individua prisoners may chdlenge

prison authorities noncompliance with terms of the decree by contempt motion. Hinesv. Anderson at

24. Following implementation of the decreein 1977, until 1996, there were no prisoner motions
seeking enforcement of particular provisions of the consent decree and there were no forma prisoner
dlegations of contempt by prison officids under the decree. However, sgnificant clamswhich
encompassed alegations of Hines consent degree violations were asserted in a case brought under 42

U.S.C. 81983 arising out of atuberculosis outbreak a8 MCFStillwater during the early 1980s.” Since

” The Hines v. Anderson consent decree was considered and discussed in an action entitled
DeGidio v. Perpich, 612 F.Supp. 1383 (D. Minn. 1985). See also DeGidio v. Pung, 704 F.Supp. 922
(D.Minn. 1989) and DeGidio v. Pung, 920 F.2d. 525 (8" Cir. 1990).

4
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February 1996, and particularly since enactment of the Prison Litigation and Reform Act (PLRA),2
there have been numerous pro se contempt motions commenced by prisoners dleging an array of
consent decree violations by prison officials® The various motions have included, inter alia, medical
and dentd care clams, clams relating to dietary needs, and assartions that privacy and confidentidity
rights have been violated. With the exception of clams that prison personnel failed to abide by certain
consent decree ingtructions involving documentation of medica care requests by prisonersin
Segregation, contempt motions have been uniformly denied on their merits. Defendants now move to

dissolve the Hines v. Anderson consent decree on grounds that the decree is essentidly terminated asa

consequence of enactment of the Prison Litigation Reform Act.

Consent Decree

A consent decree is an executory form of relief that remains subject to later
developments and therefore is not necessarily the last word with respect to a particular case. Gavinv.

Branstad, 122 F.3d 1081, 1087 (8" Cir. 1997). In the present case, the executory nature of the Hines

8 The PLRA at 28 U.S.C. § 1915(b) provides that prisoners who are granted |FP status for
purposes of bringing acivil action in federa court are not atogether excused from paying court filing
fee. Ashley v. Dilworth, 147 F.3d 715, 716 (8th Cir. 1998) (“[t]he purpose of the [PLRA] wasto
require al prisoner-litigants to pay filing feesin full, with the only issue being whether the inmate pays
the entire filing fee a the initiation of the proceeding or in ingtallments over a period of time’). Prisoners
bringing contempt actions under the Hines consent decree are not required to pay filing fees or establish
that they are entitled to proceed in forma pauperis under terms of the PLRA or otherwise, though
many contempt mations are essentialy independent civil rights actions within the umbrella of the Hines
V. Anderson case.

® Since March 1999, the consent decree has been applied only to the Minnesota Correctional
Fecility at Oak Park Heights, Minnesota, and only prisoners at MCFOak Park Heights have been
permitted to proceed on contempt motions under the decree. Order dated March 29, 1999 [Docket
No. 217]. See Hinesv. Anderson, 439 F.Supp. 12, 23 (D. Minn. 1977).

5
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V. Anderson consent decree is made manifest by a number of mandates that specified procedures be
followed and particular staffing requirements be satisfied indefinitely, and this executory aspect is further
evidenced in the provison alowing prisoners to bring contempt motions to compe enforcement of
ubstantive terms of the decree. The Commissioner for the Minnesota Department of Corrections now
moves for termination of the Hines consent decree pursuant to 18 U.S.C. 83626(b), a provision of the
Prison Reform Litigation Act which provides for terminetion of prospective relief in civil actions reating

to prison conditions.*®

1018 U.S.C. §3626(b) states:
(1) Termination of prospective relief.{A) In any civil action with repect to prison
condition in which progpective relief is ordered, such relief shal be terminable upon the
motion of any party or intervener—
(i) 2yearsafter the date the court granted or approved the prospective relief;
(ii) 1 year after the date the court has entered an order denying termination of
prospective relief under this paragraph; or
(iii) inthe case of an order issued on or before the date of enactment of the
Prison Reform Litigation Act, 2 years after such date of enactment.

(B) Nothing in this section shal prevent the parties from agreeing to terminate or modify
relief before the relief isterminated under subparagraph (A).

(2) Immediate ter mination of prospective relief.—In any civil action with respect
to prison conditions, a defendant or intervener shdl be entitled to the immediate
termination of any prospective relief if the relief was gpproved or granted in the absence
of afinding by the court that the relief is narrowly drawn, extends no further than
necessary to correct the violation of the Federd right, and is the least intrusive means
necessary to correct the violation of the Federa right.

(3) Limitation.—Progpective relief shdl not terminate if the court makes written
findings based on the record that prospective relief remains necessary to correct a
current and ongoing violation of the Federd right, extends no further than necessary to
correct the violation of the Federd right, and that the prospective rdief is narrowly
drawn and the least intrusive means to correct the violation.
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Motion Claims

The Commissioner for the Minnesota Department of Corrections (“DOC”) assartsin this
motion that the Hines consent decree is properly terminated pursuant to both 18 U.S.C.
83626(b)(1)(A)(iii) and 18 U.S.C. 83626(b)(2). Section 3626(b)(1)(A)(iii) provides that orders for
prospective relief with respect to prison conditions issued before enactment of the PLRA shdl be
subject to termination on motion brought two years after the enactment. The Commissioner contends
that the Hines consent decree is clearly an order providing prospective relief as to prison conditions and
more than two years have passed since the PLRA was enacted in 1995. Section 3626(b)(2) provides
that an order granting prospective relief asto prison conditions can be immediately terminated if not
accompanied by findings that the relief is narrowly drawn, extends no further than necessary to correct
the violation of a Federd right, and is the least intrusve means necessary to correct the violation of the
Federd right. The Commissioner argues that the Hines decree contains none of the findings required to
avert immediate termination and further ingsts that the relief provided under the Hines consent decree is
not narrowly drawn and is not the least intrusive means necessary to ensure that medica care at OPH is
adequate to satisfy Eighth Amendment standards.

In oppogition to termination of the consent decree the plaintiff inmates explicitly
acknowledge that the cited provisons of the PLRA provide grounds for termination which are gpplicable
in thisinstance, but assert that the limitation provision at 18 U.S.C. 83626(b)(3) precludes termination of

the consent decree if the court makes written findings, based upon the record, that prospective relief
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remains necessary to correct an ongoing violation of a Federd right and the rdlief is not overly broad or
overly intrusve. The prisoners contend that evidence exigts to support findings that ongoing
condtitutiond violations are indeed occurring and that continuation of the consent decree is necessary to
correct the such violations of Federd rights. Alternativdy, plaintiffs argue that the court should order
that a comprehensive expert review of the prison medica care system be undertaken.

18 U.S.C. §3626(b)(3)

The parties do not dispute that the Hines consent decreeis an order for prospective
relief in acivil action relaing to prison conditions; that the order was issued before enactment of the
PLRA and more than 2 years have passed since the PLRA was enacted; and that the issuing court did
not make the particularized findings required under the termination provison, 18 U.S.C. §83626(b).
Consequently, surviva of the Hines decree is contingent upon the cregtion of written findings by the
Court which are based upon arecord that establishes that the prospective relief remains necessary to
correct an ongoing violation of the Federd right being addressed, that the relief extends no further than
necessary to correct aviolation of the Federd right, and that the prospective rdlief is narrowly drawn
and the least intrusive means to correct the violation. 18 U.S.C. §83626(b)(3). The requisite written
findings do not presently exigt in this metter, though plaintiffsingst that such findings are justified and
ought to be made by this Court.

Necessary to Correct an Ongoing Violation of a Federal Right

The introduction to the Hines consent degree states that the origina complaint aleged

clams *“upon which relief may be granted againgt the Defendants under 42 U.S.C. Section 1983 and the

8™ and 14" Amendments to the Condtitution of the United States” Hinesv. Anderson, 439 F. Supp. at
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15. Both the plaintiffs and the defendants have argued this motion from the perspective that the right of
prisoners to adequate medical and hedlth care, as reviewed under Eighth Amendment standards, isthe
Federd right being consdered in the case. The immediate issue can therefore be somewhat more
particularly stated as whether the consent decree is necessary to correct on ongoing violation of Eighth
Amendment rights relating to medica care at MCF-Oak Park Heights.

Previous Prisoner Motions. Since February 1996, well over 50 motionsfor relief
have been filed by prisoners seeking subgtantive relief under the Hines consent decree. These motions
have predominantly been motions for contempt, but aso include maotions for injunctive relief and various
other motions seeking specific relief. In addition, there have been numerous motions relating to
procedurd matters, including motions for gppointment of counsd, motions for discovery, and motions for
gpplication of the consent decree a other Minnesota prison facilities. 1n no motion has a prisoner shown
that prison authorities were in contempt of the consent decree or that he was otherwise entitled to relief
on substantive clams relaing to actud medicad care. Nonethdess, in two ingtances the Court
determined that the defendants had failed to abide by requirements of the decree with respect to forms
used by segregation prisoners to request medical assistance,™ and in response to another motion the
Court ordered that the Hines Order and Consent Decree be published and posted inside the prison at
MCF-Oak Park Heights.*? Asameasure of the extent of ongoing violations of medica care
responsbility of Minnesota prison authorities, the past record of complaints of consent degree violations

obvioudy shows some amount of dissatisfaction on the part of prisoners, but offers virtualy no support

11 Orders dated August 23, 1999 [Docket No. 242], and March 5, 2002 [Docket No. 385].
12 Order dated August 14, 2001 [Docket No 357].

9
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whatsoever for the contention that there are ongoing violations of the Eight Amendment for which the
Hines decree offers protection and relief.

Prior Court Decison. Meanwhile, plaintiffs contend that support for the claim of
ongoing violaion isto be found in acase arisgng out of atuberculoss outbresk a8 MCFStillwater in the
early 1980s. Following athirty-one day trid in that case, the district court found that the response by

prison authorities to a tuberculos's outbreak which began in 1982, and continued into 1986, exhibited

ddiberate indifference to the serious medica needs of inmates. DeGidio v. Pung, 920 F.2d 525, 528

(8™ Cir. 1990)(citing DeGidio v. Pung, 704 F.Supp. 922, 959-60 (D.Minn. 1989)). The Eighth Circuit
Court of Appeds affirmed the finding of ddliberate indifference but dso affirmed the digtrict court's
finding that Eighth Amendment violations had been effectively dleviated as aresult of substantid
improvementsin screening and control practices at Stillwater prison. With respect to clams of Hines
consent decree violations that were aleged in the DeGidio lawauit, the court of gppeds dso affirmed the
digtrict court’ s determination that the consent decree did not cregte a liberty interest which had been
taken away without due process and further found that the decree is remedid in nature and does not

purport to create substantive rights. DeGidio v. Pung, 920 F.2d at 534-35.

The DeGidio case provides no support for the plaintiffs position on the motion now

before the Court. The case rdlatesto factua circumstances that existed approximately 20 years ago at
an entirely different ingtitution, MCFStillwater. Although consent decree violations were found to have
exiged, it was expressy hed that substantid improvements had been made in providing for the serious
medica needs of Stillwater inmates, and Eighth Amendment violations which had existed were effectively

dleviated, dbeait in response to the lawsuit. DeGidio v. Pung, 920 F.2d at 528. Faintiffs do not

10
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reference any subsequent cases which would evidence the existence of ingtitution-wide violations of civil
rights with respect to medical treatment for prisoners at either MCFStillwater or MCF-Oak Parks
Heights, and the record with respect to aleged consent decree violations belies the contention that
pervasve and on-going Eighth Amendment violations are occurring. In addition, the successful
prosecution of the DeGidio matter asacivil rights action under 42 U.S.C. 81983 establishes that the
Hines consent degree is not a* necessary’ avenue for enforcement of prisoner rights with respect to

medica treatment under the Eighth Amendment becauise 81983 provides ameansto obtain relief.

MEDICAL CLAIMSAND EVIDENCE

Individual Prisoner Claims

Numerous prisoners at MCFQOak Park Heights have submitted declarationsin
opposition to the mation to terminate the consent degree which were briefly discussed in the magistrate
judge's prior report and recommendation and are here again acknowledged by recognition of the
respective individual’ s particular medica treatment experience, or observation. Pursuant to the court's
order dlowing additiond written submissions by individud prisoners following remand to the magidrate
judge for further discovery, anumber of additiona prisoner declarations have been filed with the court,
including second declarations by inmates who repeet previoudy asserted clams. The prisoner
declarations are offered to support the contention that the Minnesota Department of Corrections has
failed to attend to serious medica needs of prisoners at MCFOak Park Heights. Medical care at OPH

is provided by Correctional Medicd Services, Inc. (“CMS’) pursuant to contract with the Minnesota

11



Case 4:73-cv-00387-PJS-AJB  Document 802  Filed 01/29/2007 Page 12 of 46

DOC.® Although declarations by C.K. and D.R. contain the bare alegation that CM S spends asllittle
as possible on medicd care and saves costs by employing unqudified nurses and physicians, for the
mogt part the declarations are focused on the ongoing medica treatment problems, or desths, of
particular inmates, and/or challenge the fairness of the medical services $3.00 co-pay requirement.
Initial Inmate Declar ations™

Each of the individua prisoner declarations are briefly addressed herein by reference to
inmateinitids. Any second declaration by a particular prisoner islater discussed with reference to the
earlier declaration. Furthermore, to the extent that several inmates have made concrete dlegations
regarding medica treatment, in most instances defendants offer administrative and medical records which
clarify the circumstances and often directly contradict the prisoner assertions.

Inmate A.F. assartsthat he has pain in his feet which requires surgery and hedso hasa
cyst on his back which likewise causes pain and should be surgicdly removed. Requests for surgery
have been denied and the conditions are being monitored [Docket No. 643]. Defendants submit aletter
and medica records indicating that A.F. had been receiving physica therapy and was provided braces
and orthotics for chronic foot and ankle problems.™®

Inmate C.H. satesthat he has been known to have alow white blood count since his

intake exam in 2001, but that medica staff has not determined the cause, though a bone marrow biopsy

13 Affidavit of Nanette M. Schroeder, Exh. A [Docket No. 440].

14" Inmate declarations are subject to a post-Report and Recommendation sedling stipulation
and order [Docket Nos. 738-739].

15 Affidavit of Kathryn V. Reid [Docket No. 673]. Exh. D and Exh. E.

12
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was conducted in April 2004. C.H. aso indicates that he experiences pain, discomfort, and loss of
deegp asthe result of an inguind herniawhich has gone untreated because the condition is not considered
to be life threatening [Docket No. 644](further addressed in the Affidavit of Mary R. Vasdly, 1 17
[Docket No. 642]). Defendants offer medical consultation records showing that the patient’ s white
blood count had been monitored consstently and noting on August 27, 2003, that his white blood count
had been stable for severd years.'®

Inmate L .J. asserts that he has Hepatitis C and is not given treatment becauise heis not
eigible under “Hepatitis C Treatment Eligibility Criteriaand Antivird Treatment Guiddines[Docket No.
669].”

Inmate J.M . Sates that he has Hepatitis C and is not given treatment because he is not
eligible under the specified policy guiddines [Docket No. 646].

Inmate M .S. states that he has Hepatitis C and has been refused treatment because heis
not digible under specified the Minnesota Department of Corrections guidelines [Docket No. 647].

Inmate D.N. asserts that he has Hepatitis C and is not given treatment because heis not
eligible under the policy guiddines [Docket No. 648].

Inmate R.L. statesthat heis diabetic, but is not supported in his efforts to self-treat
through diet and exercise. R.L. dso states that he has been refused trestment for Hepatitis C and that
routine dental care is withheld from prisoners like himself who arein segregation [Docket No. 649]. A

letter was sent to R.L. expressly advising him that he needed a physician’ s specific recommendation for

16 Affidavit of Kathryn V. Reid Exh. .

13
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the exercise regimen he wanted.*’

Inmate D.C. asserts that he was diagnosed with Hepatitis C while in prison but was not
promptly informed and has been refused treatment for the hepatitis and possible liver damage pursuant
to the digibility guidelines[Docket No. 650]. Defendants submit test reports purporting to show that
D.C. has not had consistently elevated liver function results’®

Inmate P.G. dtates that he has high blood pressure and is not aways able to get
prescriptions promptly refilled [Docket No. 651]. Defendants offer medication administration reports
indicating that P.G. received blood pressure medication at regular intervals.!®

Inmate D.W. asserts that he broke his hand and was not offered appropriate treatment,
resulting in a deformed hand and congtant pain [Docket No. 652]. Defendants submit medical
consultation and treatment notes indicating that D.W. was treated for a broken hand.°

Inmate | .K. Satesthat heis diabetic and despite requests heis given no treatment for a
long-term bruise on hisright leg which causes him concern, but not pain, and pain in right foot which
causes him to have concern for his circulation and the possibility that amputation would someday be
required [Docket No. 653]. Defendants provide medical consultation notes indicating that athigh bruise

and afoot and toe problem had been medicaly evauated.

7 1d. Exh. A.
18 Affidavit of Kathryn V. Reid, Exh. J
¥ 1d. Bxh. K.
2 |d. Exh. P.
1 |d., Exh. O.

14
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Inmate D.H. asserts that spots have been detected on his liver, but that OPH medical
gaff have refused to dlow abiopsy as recommended by a hospital physician, instead relying upon a
diagnostic blood test [Docket No. 654].

Inmate D.H. makes severd assartions suggesting that prison medica authorities were
not diligent in providing surgica relief for an inguind herniaand that post-operative care for asurgica
wound drainage problem was deficient. D.H. aso contends that he has not received proper trestment
for an eye condition and associated eye pain [Docket No. 655](further addressed in the Affidavit of
Mary R. Vasaly [Docket No. 642, para. 16]). Defendants submit an eye specidist examination note
dated January 12, 2004, indicating that the patient had stable ocular hedth, and evidence indicating that
he was referred for hernia surgery evauation as soon as the herniawas no longer reducible, and he had
no complaints of abdomina pain, nausea, vomiting, bowe difficulties or fevers or chills?

Inmate J.C. statesthat he has Hepatitis C and is not provided treatment because heis
not eigible under policy guidelines[Docket No. 657].

Inmate S.D. indicates that he has alump on hisleft breast and that despite
recommendations of prison physicians he was not given amammogram until more than saven months
after the lump was first detected [Docket No. 658]. Defendants present medical consultation notes and
hospita reports indicating that S.D. had been referred and had been given a mammogram which resulted
in afinding of no evidence of maignancy.?

Inmate C.K. states that he has been diagnosed with an enlarged prostrate which causes

22 Affidavit of Kathryn V. Reid, Exh. B and Exh. C.
23 |d. Exh.L, M, and N.
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him to experience deep pevic pain and that masses in the area of his testicles have aso been noted, but
that a prison doctor has refused to order surgery and has refused to refer him to a urologist for
evaluation and treatment [Docket No. 659]. Defendants submit a letter, consultation notes, and hospita
records evidencing significant treatment for C.K.’s prostrate condition.*

Inmate D.R. saesthat he suffers from severe migraines which could be prevented or
dleviated by timey administered medication, but that as aresult of saff shortages he is sometimes
refused medications at times other than those preset for ddlivery of medications [Docket No. 660].
Defendants submit a medications list, medica consultation entries, and a letter indicating that migraine
medications were prescribed and made available to thisinmate.

Inmate R.B. reports that in April 2002, another prisoner, A.B. complained to a prison
nurse that hewasill. Thefollowing day A.B. complained of difficulty breething and vomiting blood and
that when a nurse came to get avomit sample the nurse merdly threw a container into the cell where
A.B. waslying on the floor, unable to move. The next day A.B. was taken from the complex in a
wheedlchair and the following day he died. [Docket No. 656].

|nmate Declar ations on Remand®

E.H. isalicensed practica nurse who was temporarily employed at MCF-Oak Parks
Heights during 2004. E.H. reports her observations regarding an incontinent elderly prisoner in the

nursng home wing as to whom she asserts that proper perinea care was not being provided and did not

24 |d. Exh. Q, R, and S.
% Affidavit of Kathryn V. Reid, Exh. F, G, and H.
% Dedlarations filed under sedl.
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received prompt atention when he was in severe respiratory distress and possibly suffering a heart
atack. The inmate subsequently died. E.H. dso generdly aleges improper conduct by nursang saff,
including withholding medications and kicking an inmate [Docket No. 743].

Inmate No. 1 assertsthat he has a painful lump on his breast that he asked to have
examined in April 2005. The lump was examined on May 27, 2005, and blood was drawn. In June
and July 2005, the prisoner submitted kite inquiries seeking pain medication and information regarding
the breast lump. Hefiled agrievancein that regard on June 3, 2005. In response to the grievance the
inmate was advised that dl lab tests had been performed and results were within normd limits. By way
of apped of the grievance response the inmate thereafter asked that the lump be removed. The apped
was denied and the prisoner was advised that surgery israrely indicated for the condition, i.e.
gynecomadtia, and it usualy resolvesitsdf over time. Nonetheless, the gpped decision noted the
absence of any indication that the inmate had been told of the probable cause of the lump or a course of
care to resolve the condition. He was subsequently told that no plan of care was recommended (Decl.
Exh. A-H) [Docket No. 744]. Defendants offer medical trestment notes indicating that gynecomastia
was monitored on aregular basis, and that a mammogram conducted on March 6, 2006, showed that
the growth on his breast was benign.?’

Inmate No. 2, J.C., submits a second declaration in this matter in which he again notes
that he has Hepatitis C and is not provided trestment because he is not digible under policy guiddines.

He aso complains that a mattress that had been provided to him to prevent back pain arisng from a

27 Third Affidavit of Kathryn V. Reid [Docket No. 786], Exh. A.
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degenerative disk disease was taken from him, and he does not promptly recelve medication for Snus
headaches (Decl. Exh. A-B) [Docket No. 745]. Defendants present amedical authorization dated July
6, 2005, dlowing the extra mattress based upon aresults of aradiology report received by Dr. Craane
on June 24, 2005.%

Inmate No. 3 dleges that he was provided eyeglasses when incarcerated at MCF—St.
Cloud in 2003, but that he experienced headaches which he reates to the glasses, and his request to see
an eye doctor since being transferred to OPH has been denied on the basis of DOC policy requiring him
to wait two years before obtaining another eye examination [Docket No. 746]. Defendants submit
medica reports to show that the inmate was given an eye examination of April 13, 2005, and he
received new glasses on May 31, 2005.%°

Inmate No. 4 dates that he has high blood pressure and suffers from severe headaches
for which OPH medicd staff kept changing his medications. He woke up in the hospitd after
experiencing cardiac arrest on May 30, 2005. He was placed in the OPH medica care fecility for
physica therapy after discharge from the hospital, but he had not since seen athergpist and continued to
have heart problems [Docket No. 747]. Defendants have produced medical records which clearly
evidence the inmate' s refusal to accept recommended trestments for high blood pressure, including
medications. In addition, the prisoner was provided prompt emergency room treatment for arespiratory
issue in June 2005, aswell asfallow up vists with OPH medicd gaff. Findly, plaintiff has had severd

attempts at physica therapy to reduce his reliance on awhed chair, though success has been quite

% |d. Exh. B.
# Third Affidavit of Kathryn V. Reid, Exh. C.
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limited.*°

Inmate No. 5 objects generdly to the $3 co-pay policy, particularly with respect to
circumstances in which prisoners must sgn up for sick cal, and pay the fee, merely to obtain dry skin
lotion or continually needed medications for chronic conditions such as thyroid problems and high blood
pressure. The prisoner contends that blood pressure checks should be more reedily available and that
the nurse should be required to give prior notice when she intends to vist the segregation unit so that
prisoners could indicate the existence of any problems (Decl. Exh. A-B)[Docket No. 748].
Adminigtrative notes provided by DOC establish that the inmate himsalf refused blood pressure checks
in July and August 2005, but that severa blood pressure checks were indeed performed between
October 2005, and March 2006. He aso received medication renewa, albeit with requirement for sick
call appointments and presumably a co-pay. !

Inmate No. 6, A.F., submits a second declaration in which he again cites the existence
of apainful feet condition and a cyst on his back which causes him pain. However, the prisoner dso
gates that an MRI was done on hisfeet in April 2005, and surgery to remove bone spurs on one of his
feet was done in September 2005 (Decl. Exh. A-C)[Docket No. 749]. Defendants again reference a
letter and medica records indicating that A.F. had been recaiving physica thergpy and was provided
braces and orthotics for chronic foot and ankle problems® Defendants further note the inmate’'s own

declaration statement that surgery was performed on one foot, and states that the condition of the right

% 1d. Exh.D.
3L Third Affidavit of Kathryn V. Reid, Exh. E.
32 Second Affidavit of Kathryn V. Reid [Docket No. 673]. Exh. D and Exh. E.

19



Case 4:73-cv-00387-PJS-AJB  Document 802  Filed 01/29/2007 Page 20 of 46

foot continues to be monitored.®

Inmate No. 7, P.G., submits a second declaration in which he repests his assertion that
refills of blood pressure medications are not dways provided promptly. He also objectsto the
requirement for a $3.00 co-pay for asick cal visit each time he needs arefill or asks for information on
medication sde effects (Amd. Decl. Exh. A-B) [Docket No. 750 and No. 775]. Defendants present
progress notes indicating that the prisoner was advised that asick cal gppointment was needed to obtain
arenewd of his Atenolol prescription and that he thereafter refused to attend severa gppointmentsto
see the doctor.®*

Inmate No. 8 Sates that he experiences recurring didocated shoulder, but that CMS
will not authorize surgery required to correct the problem. The prisoner believes that thisinaction
congtitutes deliberate indifference to his serious medical needs[Docket No. 751]. Defendants put forth
clinic notes showing that the shoulder condition has been given consderable medicd atention; the
prisoner’ s full compliance with physica therapy recommendations is medically questioned; his shoulder
condition does not prevent the inmate from participation in basic activities of dally living; the actua
severity of the reported recurrent didocations, which the inmate often self-corrects, is questioned; and
incidents of didocation could be reduced by avoidance of high-levd, vigorous activities and sincere
compliance with therapy recommendations.®

Inmate No. 9, D.H., submits a second declaration in which he again chdlenges the

3 Third Affidavit of Kathryn V. Reid, 1 7.
3 Third Affidavit of Kathryn V. Reid, Exh. F.
% |d. Bxh.G.
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DOC srefusd to perform aliver biopsy to determine whether he has liver cancer. The prisoner so
assarts that respondents have been ddiberatdly indifferent to his medica needs by delaying the
immediate provison of physica thergpy for back pain arisng out of a deteriorating disk [Docket No.
752]. Radiology and practitioner reports presented by defendants establish that a doctor reviewed
November 22, 2005, x-rays with the inmate on December 14, 2006, and that D.H. received physical
therapy, as well as exercise recommendations, in February and March 2006. With regard to liver
functioning tests, an ultrasound examination of liver lesions, not biopsy, was recommended,® and that
the prisoner’ s liver functioning is being monitored by blood tests, a medically acceptable dterndtive to
ultrasound exam.*’

Inmate No. 10, D.H., submits a second declaration regarding delaysin providing
surgica treatment for an inguina hernia. He adso complains about the $3.00 co-pay required for renewa
of an eye drop prescription every 90 days, the refusal by OPH segregation security staff to dlow him to
use a“theraband,” an eadtic exercise band used by the prisoner for therapy on injured shoulders,
inability to see adentist while in segregation; inadequacy of food servings, and refusd to provide food to
take dong with ibuprofen that is prescribed by shoulder pain. The prisoner asserts that his experiences
reflect ddliberate indifference to his serious medica needs (Decl. Exh. A) [Docket No. 753]. Medica
records submitted by defendants show that the inmate has since received authorization to use a

theraband for one hour per day while housed in the Adminigtrative Control Unit, though he was

% Third Affidavit of Kathryn V. Reid, Exh. H.
37 Second Affidavit of David Paulson, § 3.
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previoudy denied use of the band for security reasons.® Previous submissionsindicated that the hernia
had been surgicaly corrected.

Inmate No. 11, L .J., submits a second declaration in which he repeets his prior
contention that he is being denied proper treatment for Hepatitis C and/or liver cirrhoss, and he dleges
that the DOC' s trestment criteria demonsgtrates deliberate indifference to his serious medical needs
(Decl. Exh. A-B) [Docket No. 754]. Defendants medical consultation notesindicate that the prisoner
has Hepatitis C, but that the current leve of inflammation does not warrant Interferon trestment under
DOC policy, and that aliver biopsy in December 2003, revealed no cirrhosis, i.e. fibrosis, of the liver.®

Inmate No. 12 sates that he suffers from a seizure disorder which was not revesled
due to the lack of medica screening upon his transfer to OPH. As aresult he was prescribed an
improper medication and he had a seizure, leading to a head laceration which now leaves him with a scar
and recurring headaches. He contends that the failure to review his medica history condtitutes ddliberate
indifference to his serious medica needs (Decl. Exh. A) [Docket No. 755]. Defendants acknowledge
that the inmate was inappropriately prescribed Wellbutrin, but he was promptly taken off the medication
after suffering a saizure in January 2004. Defendants further advise that this inmate was prescribed
W lbutrin, and suffered the saizure, while incarcerated at MCFRush City, prior to being trandferred to
OPH. %

Inmate No. 13 dleges that heis not provided menta hedth trestment for his

% Third Affidavit of Kathryn V. Reid, Exh. I.
¥ Third Affidavit of Kathryn V. Reid, Exh. J
40 1d. Exh. K.
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depression, and that examination and antibiotic treatment for ear infections was delayed (Decl. Exh. A-J)
[Docket No. 756]. Medica consult notes indicate that the inmate was prescribed antibiotics for ear
infection in January 2005, and again in September 2005. There was an inadvertent delay on one week
in the ddivery of medication in September, but the Amoxicillin was provided promptly upon receipt of a
kite from the prisoner.** With respect to menta hedlth issues, thisinmate has had many encounters with
menta hedth saff a OPH, including evauations, counsding, and ample cell checks. He has not been
receptive to trestment or medications for depresson and is not considered to be a candidate for a
residentia trestment program.*

Inmate No. 14 sates that he suffers from asthma and that while &t OPH he was
prescribed an ineffective subgtitute inhaer, Hovent, rather than a more expengive and effective inhder,
Advair, for more than ayear, until the prescription was finaly changed to Advair in January 2005
[Docket No. 757]. Medica consult notes show that the prisoner did indeed have difficultly obtaining a
fully effective inhder; but he was not denied medication, his asthma condition was regularly monitored by
medica aff, and he ultimately obtained his preferred inhder.

Inmate No. 15 gstates that he has a history of ungtable mentd hedth and that in June
2005, he inserted an ink pen cartridge under the skin of hisleft arm, but that the doctor at OPH would
not remove the cartridge. The object was removed agpproximately three weeks later, after causing

sgnificant pain and the arm had become infected. He dlegesthat the doctor and medica staff were

4 1d. Exh. L.
42 Affidavit of Peter Puffer [Docket No. 787].
43 Third Affidavit of Kathryn V. Reid, Exh. M.
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ddiberately indifferent to his serious medical need [Docket No. 773]. Practitioner notes indicate that the
prisoner was given medical attention and that a physician observed the arm and determined that removal
was not hecessary unless the area became infected or the object was manipulated to amore vital area.
The balpoint pen cartridge was surgicaly removed when the inmate complained of severe pain.*

Inmate No. 16 states that he has ahistory of kidney fallure and recelves didyss a
OPH. Hedlegesthat nurang saff and the didyds technician are inattentive and make mistakes during
didyss, and they do not properly wash their hands before handling equipment, thereby increasing his
vulnerability to infection. In addition, nurses have alowed blood to clot in the didyss machine, creating
an chance of life-threatening embolism, and they do not properly clean up body fluid spills. The prisoner
contends that actions of medica staff congtitute deliberate disregard of his serious medica needs (Dedl.
Exh. A-F) [Docket No. 758]. Defendants assert that as a result of this report the inmate was
interviewed and an investigation was conducted with regard to his concerns, and that the matters were
subsequently discussed with the dialysis service provider and dialyss staff. Consequently there has been
increased supervision of diayss staff.*

Inmate No. 17 indicates that he has a severe dlergy to metals which requiresthat he
use aspecid trimmer set, and that he aso needs medication for hyperthyroidism. The prisoner contends
that the trimmer was withheld from him upon transfer to OPH in January 2005, until March 2005, and
the refills of his hyperthryroidism medication have been withheld for periods of 30 days and 8 days and

that he has been required to pay a $3.00 co-pay to renew his thyroid prescription. He dlegesthat the

“1d. BExh. N.
% Third Affidavit of Kathryn V. Reid, 1 17.
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falure to provide medications congtitutes ddliberate disregard of his serious medica needs (Decl. Exh.
A-B) [Docket No. 759]. Defendants acknowledge that the prisoner did not receive timely refills of
Synthroid in April 2005 and September 2005, but state that the errors were promptly corrected when
discovered and the inmate suffered no adverse hedlth affects*® The inmate was alowed a specid razor
to accommodate his metd alergy about two months after his transfer to OPH.

Inmate No. 18 states that he has brain damage and headaches as the result of a severe
begting. He often has a difficult time getting pain medication and blood pressure mediceation refillson a
timely basisand is required to make a $3.00 sick call co-pay. He dlegesthat the failure to timely
provide medications represents ddliberate indifference to his serious medical needs (Decl. Exh. A-N)
[Docket No. 760]. Defendants exhibits establish that there were delaysin obtaining refills of Indocin on
two occas ons between December 2003, and the present, both times due to errors with respect to
pharmacy orders. The medication was ordered as soon as the error was discovered.*’

Inmate No. 19 is no longer incarcerated at OPH, but nonethel ess submits a declaration
dating that he has Hepatitis C but was not provided treatment until he sued the DOC. He asserts that
even then the DOC cut corners by using expired medications and treatment schedules were sometimes
interrupted. He further dlegesthat federd prisoners were given treatment preference, and that the
medica staff was inadequately trained to administer Hepatitis C trestment and required him to perform
his own injections. Nonetheless, the declarant indicates that he is presently virus free [Docket No. 761].

Defendants assert that offenders who are able to sdf-inject are given training and notes that the inmate's

% 1d. Exh. O.
4" Third Affidavit of Kathryn V. Reid, Exh. P.
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daim that he received no training in saf-injection is wholly unsupported.®

Inmate No. 20 isno longer a prisoner at OPH, but he now states that he has asthma.
He dlegesthat he was required to use an inhder that made his condition worse, and he suffered a series
of asthma atacks when anurse essentidly ignored his breething problems. The prisoner complains that
prescription refills were not timely provided and that the DOC' srefusd to treat his athmawasin
ddiberate disregard to his serious medica needs [Docket No. 762]. Defendants observe that the
inmate identifies no specific instance of a dday in obtaining asthma medication and that records show
timely ddivery of refill medications. The declarant inmate did not provide the dates on which he suffered
asthma attacks, but records show that he was seen by a nurse for possible asthma related dizziness on
May 12, 2005.4

Inmate No. 21 dlegesthat he recelved a possibly incorrect positive result on a
tuberculosistest at OPH in February 2005, and rather than being retested, he was required to undergo
nine months of high dosage Isoniazid trestment. Although a Sde effect of such trestment is possible liver
damage or death, DOC never monitored hisliver enzyme levels. He aleges that the failure to monitor
liver functioning condtitutes deliberate indifference to his serious medica needs (Decl. Exh. A-C)
[Docket No 763]. Defendants assert that the inmate was tested and treated appropriately after giving a

positive result on a Mantoux test for tuberculosis® and that the actions were consistent with DOC policy

8 1d. 131
49 Third Affidavit of Kathryn V. Reid, Exh. Q.
% |d. BExh.R.
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on the prevention and trestment of tuberculosisin offenders™ and in accordance with Centers for
Disease Control and Prevention recommendations.®

Inmate No. 22 isaformer OPH prisoner who complains that DOC refused his request
for aHepatitis B vaccination, even after he offered to pay for it himsdf, and he was dso unable to obtain
adental examination. He was able to get a Hepatitis B vaccination, aswell as a dental exam after being
transferred to MCFStillwater. He contends that his care &t OPH demonstrates that the staff was
ddiberately indifferent to his serious medica needs (Decl. Exh. A-B) [Docket No 764]. Defendants
assart that Hepatitis B vaccinations are provided by the DOC a no cost to prisoners who have a high
probability of contact with the virus, but that there have been fewer than five cases of Hepdtitis B in the
entire DOC system in the previous Six years, and none at OPH.*® In addition, the prisoner was formally
advisad that the logigtics of the vaccinations make it impractica to vaccinate inmates who are alow
risk.>

Inmate No. 23 states that he has been diagnosed with scleroderma and pneumocydtitis,
conditions which require that he be provided oxygen. He dleges tha prison adminigtration at OPH has
faled to sock sufficient oxygen, causing him to run out, and that nursestry to limit and discourage his
oxygen usage. He aso asserts that necessary pain medications often are not provided at a reasonable

time and that nurses have been dow to respond to other treetment problems, including a bleeding wound

51 Third Affidavit of Nanette M. Larson [Docket No. 789], Exh. A.
52 Fourth Affidavit of Jennifer A. Service [Docket No. 785], Exh. C.
%3 Third Affidavit of Nanette M. Larson, 11 3-4.

> Declaration of Inmate No. 22, Exh. B.
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(Decl. Exh. A-C) [Docket No. 765]. The DOC cites the inmate' s failure to provide the dates of
gpecific incidents to which a response could be made, and correctly notes the absence of evidencein the
medica records describing occasions on which the prisoner was unable to obtain oxygen or prescribed
medications. With respect to bleeding from a chest tube Site, a nurse contacted the on call
pulmonologist who advised that the bleeding was not a concern unless it was profuse and the patient was
transferred to a hospita the following day when conditions warranted such action.®

Inmate No. 24 indicates that he has a painful and deteriorating knee condition due to
injury, but that his DOC referrd for knee replacement surgery has been declined by CMS. Hewas later
gpproved for knee replacement surgery, only to recelve a recommendation from an outside surgeon that
he first undergo conservative trestment with Synvic shots. Disagreement arose regarding the patient’s
igibility for Synvic shots, whether CMSwould pay for such treatment, and whether DOC would permit
the treatment even if the prisoner offered to make payment himsdf. Ultimately, DOC agreed to dlow
the Synvic injections. The prisoner contends thet the failure to treat his knee condition, in light of the
extended period of pain and disability, showed ddliberate disregard for his serious medical needs (Decl.
Exh. A-G) [Docket No. 766]. Defendants offer medica reports indicating that delays in injection
treatment were alargdly a consequence of the prisoner’ s own indecision, based in part upon the possble
effects of the trestments for an ocular condition. 1n any event, he began receiving Synvic injections on
March 9, 2006.%

Inmate No. 25 states that he has a painful and growing herniawhich the DOC has

% Third Affidavit of Kathryn V. Reid, Exh. S.
* Third Affidavit of Kathryn V. Reid, Exh. T.
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refused to surgically repair. He dso alegesthat medica staff would not provide treatment for his eyes
after he was sprayed with chemical irritant, and he objects to a $3.00 co-pay charge for avisit in which
he was provided no medicd atention. The inmate asserts that the refusdl to treat his chemicd injury and
to provide hernia surgery isin deliberate disregard of his serious medical needs [Docket No. 767].
Defendants acknowledge that the prisoner was sprayed with a chemicd irritant by security staff, but
contend that the irritant was washed off by shower following the incident and the prisoner was advised
to rinse hiseyesin the ank if irritation perssted. He cdled for anurse later that night, and she advised
him to use acoal cdoth on his eye after being shown asmall spot of blood on a pillow and hearing a
complaint of continued soreness. There was no further request for medical trestment and thereisno
objective evidence to support the claim of swollen and scabbed eyes®

Inmate No. 26 contends that medicd gaff did not give prompt atention to his
complaints of abdominad pain which turned out to be an infection that required remova of his gdl
bladder. He aleges that the conduct of medicd saff represents a ddiberate disregard for his serious
medica needs [Docket No. 768 and No. 780]. The inmate filed a second declaration aleging that he
experienced a scalp infection as aresult of the nuraing supervisor’srefusa to exchange his razor, though
aboil was subsequently lanced and he was given antibiotics [Docket No. 781]. In addition, the prisoner
filed another declaration in which he expresses generd concerns with OPH medicd saff’ sfailure to
provide appropriate trestment for his diabetes, refusa to perform aliver biopsy based upon a Hepatitis

C diagnosis, and staff failure to advise him when medications are due to expire and to promptly provide

>" Third Affidavit of Kathryn V. Reid, Exh. U.
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refills. He contends that the conduct of medica staff represents a ddliberate disregard for his serious
medica needs (Amd. Decl. Exh. A-1) [Docket No. 776]. Defendants submit evidence showing that the
prisoner was promptly transferred from the prison hospital unit where he was being housed, to S
Joseph' s Hospita, when he complained of abdominal pain. Also, contrary to other clams by the
prisoner, he was regularly provided blood glucose tests.>®

Inmate No. 27 dleges that he has atorn knee ligament, and dthough the knee has been
x-rayed and an MRI was recommended, the CM S doctor refused to authorize an MRI or other further
trestment for the knee. He asserts his belief that the DOC is deliberately disregarding his serious
medica needs (Decl. Exh. A-B) [Docket No. 769]. Defendants submit medica consultation notes
which document the knee problems but further show that the inmate refuses to take medication for pain,
persggsin an exercise regimen (running) that aggravates the condition, and refused a physicd therapy
evauation which is required before an MRI will be performed.®®

Inmate No. 28, D.W., isaformer OPH prisoner who again asserts in a second
declaration that he broke his hand and was not offered appropriate trestment, resulting in a deformed
hand and congtant pain [Docket No. 770]. Defendants again refer to medical consultation and trestment
notes indicating that D.W. was treated for a broken hand.?® Defendants further assert a physician’s

opinion that it is medically inappropriate to place a broken hand in a cast before swelling has abated.®*

% |d. Exh.V.

% Third Affidavit of Kathryn V. Reid, Exh. W.
% Second Affidavit of Kathryn V. Reid, Exh. P.
61 Affidavit of Stephen J. Craane, 1 7.
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Inmate No. 33 sates that he experiences severe migraines from bright lights, but that
OPH guards refused to dlow him to wear tinted prescription glasses. When he complained to medicd
gaff in March and April 2005, his successve requests for asick cal gppointment and medica records
were put off and he was told that he could not see an eye doctor for more than ayear. He dleges that
the medica staff’s deliberate disregard for his serious medical needs resulted in his unnecessarily
suffering migraines (Decl. Exh. A-H) [Docket No. 771].62

Inmate Reverend Beck submits a Supplementd Brief in Oppodtion to Terminate
Consent Decreg/Affidavit and Memorandum of Law in Support of, by Movant Reverend Beck Ph.D.
The prisoner therein states his pogition and argument relating to termination of the consent decree and
expresses his disgpprova of counsd appointed for the inmates [Docket No. 778].

Inmate Loner Blue submits the Supplementa Brief of Loner Blue in Opposition to
Motion to Terminate the Consent Decree in which he asserts his opposition to termination of the consent
decree and dternatively seeks gppointment of ateam of independent specid mastersto investigate the
hedth care system at dl MN-DOC facilities. He further describes his persond denta problems, high
blood pressure treatment, and delaysin getting medicd attention in segregation, and he expresses his
agreement with the argument and concluson of plaintiff’s gppointed counsd. Mr. Blue encloses his

original kitesto medica staff, with responses, that were written through 2005, and into February 2006.

62 Defendants did not directly address claims by Inmate No. 33 in their reply to the plaintiff’s
memorandum and declarations in opposition to dismissa of the consent decree. Defendants discussed
repetitive claims by Inmate No. 29 and Inmate No. 30 by reference to exhibits attached to the Second
Affidavit of Kathryn V. Reid which indicate that Inmate No. 29 had received mammograms which
showed a breast tumor to be benign (Exhs. M and N.), and that Inmate No. 30 had been given abone
marrow test and a treatment plan (Exh. I).
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Particular Health Carelssues

In addressing matters relating to the ddivery of hedth care services at OPH, plaintiffs
focus on particular hedlth care issues with ancillary reference to the experiences of individua prisoners,
whereas defendants have directed their discussion to each inmate' s medical claims as noted above. By
presenting argument in this manner plaintiffs essentidly assert the same individua hedlth care experiences,
as embdlished by deposition testimony of prison medica staff personnd, in an effort to persuasively
present evidence to establish that access to medical professonas at OPH is inadequate becauise nursing
daff often failsto respond in atimely fashion to inmate kites seeking prompt medica attention or
emergency medicd assstance; pills are not distributed in a manner that effectively addresses the medica
needs of prisoners; segregation inmates Smply do not have sufficient contact with nurang s&ff; the
primary doctor at OPH is not full-time and is unfamiliar with many DOC hedth services policies, inmate
medica conditions, particularly in restricted units, are often assessed by nurse practitioners rather that a
doctor; and many nursing positions are left unfilled. Plaintiffs assert that care a the OPH Transtiond
Care Unit, or infirmary, isinsufficient in light of its high occupancy rate and short saffing, and it is further
aleged that inmates have been kicked, medications have been withheld, and calsfor help have been
ignored. In addition, plaintiff cite examplesin which receipt of medications has been delayed due to
requirements that prisoners place medical requestsin writing and that they sign up for sick call, with
concomitant co-pay.

Other specific claims of deficient hedlth care include the dlegation that
psychiatric/psychologica screening and trestment is inadequate, and OPH fails to abide by standards of

care established under DOC policy and the Hines decree; the DOC improperly restricts inmate access

32



Case 4:73-cv-00387-PJS-AJB  Document 802  Filed 01/29/2007 Page 33 of 46

to medicaly necessary pain medication; the $3.00 co-pay requirement effectively limits prisoner access
to medications needed for chronic conditions, and inmates are not properly advised asto impending
medication expiraions, digibility for Heptitis C trestment is overly redtrictive; herniarepairs are
unnecessarily delayed; there was falure to note a seizure disorder on transfer from another facility;
biopsies of possible tumors and suspected cancer tissues is often delayed; inmates are denied certain
asthma medications due to cost; medical staff has breached standards of care and cleanliness with
respect to adminigration of kidney didyss, timely denta careis not provided; inmates are denied access
to medicd treatments for which they are willing to pay themsdlves, prisoners are not given accessto
adequate eye care; pain medications are not distributed effectively; proper and timdly physca therapy is
not provided; prisoner high blood pressure is not properly monitored; diabetesis not adequately
monitored; dlergies are not properly acknowledged and treated; and surgeries or other remedies for
orthopedic problems are denied to prisoners.

Expert Opinion

In opposition to termination of the Hines consent decree the prisoners further offer the
report®® of Roderic Gottula, M.D., an expert retained on behaf of the plaintiffs to render opinions
regarding hedlth care provided to inmates at OPH.%* The report indicates that it is based upon limited

review of inmate medicd records and kites, review of depositions of prison medica personnd, review of

6 Affidavit of Mary R. Vasaly, Exh. 48.

® The expert was retained pursuant to the Court’s Order dated July 27, 2005 [Docket No.
727], whereby plaintiffs were permitted to retain an expert, at defendants expense, not to exceed
$7,000, but not including deposition or court appearance fees. In his report the expert assertsthat his
eva uation was somewhat superficid due to the funding limit of $8,000 and the consequent ingbility to
gpend adequate time interviewing offenders, hedth care staff and custody staff.
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portions of the Hines decree containing the Bill of Rights, inmate interviews, and an on-dte vist which
included conversations with prison aff. Mr. Gottula described his understanding of the kite system
through which inmates make requests for medica care, noting that the system was somewhat confusing
and was not well-designed to ensure patient confidentidity or to preserve athorough medica record of
adequate care. He did not express the opinion that congtitutional violations were occurring at OPH, but
he recommended further investigation based upon the abrasive and sometimes non-responsive nature of
medical staff responses to prisoner kites.

Mr. Gottula next acknowledged that the practice of charging a $3 co-pay was a
prerogative that was used by most correctiond facilities to cut down on frivolous medica vists by
offenders, but he felt some “uneasiness’ with regard to the possibility that the co-pay requirement may
impede prisoner access to medica care. Though he aso disputes the propriety of charging a co-pay to
prisoners who suffer chronic conditions, the expert makes no charge of ongoing congtitutiond violaions
with regard to co-pay.

Upon examining records in three cases in which the resdent OPH physician, Dr.
Craane, had requested specidty consultations which were not approved, Mr. Gottula questioned
whether the prisoners might not have received a better outcome if the particular matters had been
handled by specidigts, but notes that he was not provided dl the consultation records and information he
requested, and no opinion was offered as to the condtitutiona significance of the denia of specidist
conaults.

Mr. Gottula next noted the recent emergence of Hepatitis C as a public hedth issue and

his awareness the Minnesota Department of Corrections had developed trestment digibility guiddines
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for the disease. However, he noted that he did not have the opportunity to review those guidelines, and
did not have aligt of Hepatitis C positive inmates at OPH. Consequently, he was unable to compare or
condder circumstances at OPH in light of nationa guiddines for Hepatis C treatment and no opinion was
rendered with respect congtitutional concerns.

Other issues addressed by the expert include his determination that Quaity Improvement
programs and projects had not taken place recently or with any regularity at OPH, and that this
shortcoming was amgor flaw in the QI program for the DOC, but no Eighth Amendment significanceis
attached. Mr. Gottula states that the reported four suicidesin the last three years at OPH is more than
he would expect in afacility of its Sze, but he draws no conclusions about the degths or their relationship
to the qudity of medicd care. The expert briefly discusses the DOC's palicy on providing menta hedth
trestment for prisoners in segregation and he speculates that the policy is not being followed, but he
further acknowledges that the failure to follow policy does not by itsdf indicate deliberate indifference to
the medica needs of mentdly ill offenders. He States that the infirmary appeared to be adequately
daffed, though nurse saffing may not be adequate to handle nighttime emergencies.

In inmate interviews Mr. Gottula found high dissatisfaction with OPH medical services
among the 17 randomly selected prisoners with whom be spoke, particularly noting complaints about
delaysin getting medication, receiving the wrong medication, co-pay requirements, rude trestment by
nurang staff, and delaysin being seen by medicd staff. Again however, the expert drew no strong
conclusions as to the reason for the gpparently negative environment, and he offers no opinion having
conditutiona sgnificance.

Finaly, Mr. Gottula appears to question whether Minnesota’ s prisoner hedth care
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funding is adequate in light of itsrelatively low per capita oending on corrections, comments on his
inability to conduct adequate interviewsin light of the limited expert witness dlocation; and generdly
indicates that he found severa instances of what he considered to be substandard care and staff failures
to adhere to the DOC' s own palicies.

The ultimate opinion expressed in the expert’ s report was that “ateam composed of a
medica physician, psychiatrist, dentist, nurse and/or hedlth care unit, who have access to medica/menta
hedlth records, QI reports, M&M reviews, outsde consultation reports, saffing ratios and face to face
interviews with offenders, hedlth care saff and custody staff,” would be required to adequatdly assess
the quality of care provided a OPH. However, this“concluson” does not provide the court with either
afactua bass or an expert opinion that would assst the court in determining whether current and
ongoing Eighth Amendment violations were taking place & OPH. Of course the court would not be
bound by an expert’slegd conclusion asto whether a particular incident, event, or circumstance
represented deliberate indifference to the serious medica need of a prisoner or prisoners, but in this
instance, the expert’ s report and conclusion provides no evidentiary basis or expert opinion whatsoever
that would support the conclusion advanced by the plaintiffs. Indeed, the strongest comment offered by
the expert isthat he had found several examples of substandard care.

Ddliberate Disregar d/I ndifference to Serious M edical Needs of Prisoners

In discussion relating to the first set of prisoner declarations in its November 4, 2004,
report and recommendation the magistrate judge noted that the declarations did not directly dlege
ongoing violaions of ether the Eighth Amendment in generd or the Hines consent decreein particular.

Many prisoners apparently attached significance to that mere observation and therefore decided to
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include the alegation in later declarations. In fact, the court’s statement in that regard, aswell asthe
various prisoners repetition of the comment, has neither procedura nor evidentiary sgnificance in this
matter. In any event, the record established through individua prisoner complaints does not represent
evidence in support of ongoing violation of Eighth Amendment rights to medical care with respect to
medications, co-pays, or treatment.

The Eighth Amendment prohibits the infliction of crud and unusua punishment on
prisoners.  In order to State a cognizable claim with respect to medica treatment, a prisoner must dlege
acts or omissons sufficiently harmful to evidence ddiberate indifference to serious medicd needs.

Egdlev. Gamble, 429 U.S. 97, 106; 97 S.Ct. 285, 292 (1976); Davisv. Hdl, 992 F.2d 151, 152 (8th

Cir. 1993). The “ddiberate indifference to a serious medical need must rise to the level of an

unnecessary and wanton infliction of pain.” Jorden v. Farrier, 788 F.2d 1347, 1348 (8th Cir. 1986).

Falureto treat amedical condition is not punishment under the Eighth Amendment unless officias knew
that the condition created excessve risk to the prisoner’ s hedth and then failed to act on that

knowledge. Dulany v. Carnahan, 132 F.3d 1234, 1239 (8" Cir. 1997)(citing Long v. Nix, 86 F.3d

761, 765 (8" Cir. 1996)).

The court fully appreciates that no prisoner is endeavoring or is required to formaly
dlege a Hf-aufficient Eighth Amendment claim in thiscase. However, the inmate submissions can be
construed as an effort to show that, at least in a cumulative sense, serious problems exist at MCFOak
Park Heights with respect to providing for medica care for prisoners at the facility. In that regard, the
court finds that the *evidence presented is entirely inadequate to establish the existence of an ongoing

violation of afederd right and is likewise unpersuasive as support for a contention that further discovery
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(beyond the additiona discovery dready dlowed) would bring such evidence to light. The history of
individua prisoner claims as presented through past Hines decree motions and through the affidavits and
declarations offered in the current motion smply does not justify aforma written finding that ongoing or
recurring Eighth Amendment violations are occurring a8 MCF-Oak Park Heights and termination of the
Hines consent decree is appropriate on that ground aone. Plaintiffs themsdves have presented
absolutely no direct evidence of acts or omissions that rise to the level of unnecessary and wanton
infliction of pain, and evidence taken as whale, i.e. including defense submissions, precludes any
inference of acts of such nature. With regard to co-pay, there is no evidence in the record, and indeed
no alegation, that any prisoner has been denied access to necessary medical care on account of an
inability to pay the $3.00 co-pay. Furthermore, despite his“uneasiness’ with the co-pay requirement as
goplied at OPH, the plaintiffs expert did not attach any congtitutiona implications to the co-pay policy.

Narrowly Drawn and L east | ntrusive Relief

Asan additiona condition for surviva of the consent decree, 18 U.S.C. 83626(b)(3)
aso mandates a written finding that the prospective relief under the decree is narrowly drawn and the
least intrusive meansto correct the violation. Of course, such a secondary finding presumes thet thereis
aviolation, a circumstance that the court does not find herein thefirst instance. Nonetheless, with
regard to the scope of the Hines decree the defendants argue that the decree is broadly drawn and
addresses matters far removed from Eighth Amendment medica care issues, including purely
adminigrative concerns and procedures that are unnecessarily complex and intrusive or are Smply
outdated. Plaintiffs, on the other hand, ingst that the DOC has not presented evidence to establish that

the consent decree goes further than necessary towards imposing reasonable hedlth care standards.
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Paintiffs dso contend that in the event that court finds the decree to be overly broad and intrusive, it
should smply be modified.

The Hines v. Anderson consent decree was drafted and implemented to provide relief

with repect to awide range of medicd care issues and obvioudy without anticipation that 18 U.S.C.
§3626(b) would be enacted some 18 years later as part of the Prison Litigation Reform Act. In addition
to applying a broadly congtructed “Patients’ Bill of Rights® to inmates who receive medica care a the
Minnesota State Prison, ® the decree recites specific non-medical grounds which cannot provide a basis
for denia of necessary medical care, including inmate status, indigency, and impending rlease®” The
decree requires medical examinations for new inmates, to include specified tests and procedures®® The
Hines decree mandates that indigent inmates be provided free prosthetic devices where medicaly
indicated; that inmates be alowed to participate in public mass immunizations programs, and that inmates
be provided the opportunity to have exit medica examinations and private examinations at their own
expense.®® In addition to establishing a genera outline for when medica care must be provided, the
consent decree contains medicd staffing requirements, prison ‘sick cal’ and viditation schedules, and

prohibitions againg interference with the ddivery of medical careto inmates”™ Next, the consent decree

% Minn. Stat. §144.651.

% Hines consent decree, Section VI.A.1. Hinesv. Anderson, 439 F.Supp. 12.

7 1d., Section VI.A.2.
% 1d., Section VI.A 4.
% |d., Section VI.A.4-8.
0 1d., Section VI.B.
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describes the types of surgical procedures that may be performed at the prison, requires that Serile
equipment and supplies be available, references a number of recent hedth care facility improvements and
upgrades that were to be maintained, and provides that certain safety checks and ingpections be
conducted.” The Hines consent decree recognizes St. Paul-Ramsey Hospital Security Unit asthe
location a which primary medicd care for inmates would be available, subject to changesin
circumstances.”? The consent decree contains a provision relating to confidentiaity of inmate medical
records,” a provision requiring that medically prescribed diets be prepared and ddlivered to inmatesin
need of them and that food be prepared under sanitary conditions,” and a provision designed to ensure
that segregation prisoners are able to obtain prompt medica sarvices. Findly, the decree contains
miscellaneous relief whereby only quaified medica personnd with gppropriate job descriptions are to be
employed at the prison; proper power, heating, and ventilation are to be provided; inmates with

contagious conditions are to be isolated; and infirmary ‘ quiet cells are essentialy prohibited.”

" 1d., Section VI.C. Infirmary improvements and condiitions to be maintained included
furnishing hospital beds and mattresses, window screen repairs, asignaling system for bedridden
inmates, afire darm system, new lighting fixtures, fire doors, and an infirmary clear of waste and
combudtible materias.

2 Hines consent decree, Section VI1.D. St. Paul-Ramsey Hospital no longer exists. At
present MCFOak Park Heights prisoner requiring hospitalization are typicaly takento St. Joseph's
Hospita in St. Paul, Minnesota. Affidavit of Nanette M. Schroeder, para. 13 [Docket No. 440].

7 1d., Section VI.E.

" 1d., Section VI.F.

® 1d., Section VI.G.

7 1d., Section VI.H.
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The Hines v. Anderson consent decree is the antithesis of a narrowly constructed,

minimaly intrusive statement pursuant to which prospective rdief is provided a MCFOak Park
Heights. To be sure the decree focuses upon medica care and medically related concerns, but within
that subject matter the consent degree is broad and comprehensive, addressing concerns that are
certanly reated, but largely ancillary to core Eighth Amendment medicd trestment issues. On itsface
the Hines decree is not narrowly drawn to address a particularized medica problem that existed at the
time, but rather, “the classin Hinesis broadly defined, and the consent decree covers the topic of

medica care generdly.” DeGidio v. Perpich, 612 F.Supp. 1383, 1387 (D.Minn. 1985). The

determination that the consent decree is not narrowly drawn and is not the least intrusive meansto
correct a particular violation of a Federd right provides sufficient and independent grounds for
termination of the Hines consent decree pursuant to 18 U.S.C. 83626(b)(2), and precludes findings that
might preserve the consent decree under 18 U.S.C. 83626(b)(3).
Due Process

Faintiffs have argued that the Hines consent decree condtitutes a property interest and
that their right to procedura due process precludes termination of the decree absent the opportunity to
conduct discovery and to present evidence at hearing. Contrary to plaintiffs postion, however,
prisoners have no vested rightsin the prospective relief offered by a consent decree and the PLRA’s
immediate termination provison therefore does not deprive them of a property interest without due
process of law. Gavinv. Brangtad, 122 F.3d 1081, 1091 (8" Cir. 1997). In particular, the PLRA itself
crestes no property right in the Hines decree under plaintiffs proposition that the decree cannot be
terminated if the previoudy discussed termination-limiting criteria are satisfied because the court smply
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does not find that criteria are met with respect to elther the existence of ongoing violations or the scope
of therdief. Also, evenin the event that 18 U.S.C. 83626(b)(3) could be gpplied to avert immediate
termination of the consent decree, the relief offered would be no less prospective and no more entitled to
recognition as a property right. Furthermore, the PLRA’ stermination provison isrationdly related to a
legitimate governmentd interest in promoting principles of federdism, security, and fiscd redraint in the
context of correctiond facilities, and the Satute is therefore not an arbitrary and irrationd enactment
which could arguably be construed as an impairment of contract. 1d. at 1091. Plantiffs have no
property interest in the Hines consent decree which would invoke a due process right to hearing with
respect to termination of the decree under the PLRA.

State Court Remedy

In their previous opposition to termination of the consent decree plaintiffs asserted the
clam that the Hines consent decree isavalid contract under Minnesota state law and that prisoners
should retain the ability to enforce their contractud rights in the Minnesota state courts. Plaintiffs
smultaneoudy acknowledged that the federa consent decree itsdlf cannot be enforced by a state court.
Defendants correctly point out that enforcement of contract rights in the Minnesota state courtsis not a
meatter that is properly before this court and any opinion on the issue would be entirely advisory. Under
these circumstances the court declines to weigh in on the question.

Discovery, | nvestigation, and M odification

In ruling upon the previous report and recommendation on motion to terminate the
consent decree the digtrict court explicitly determined that perpetuation of the Hines consent decree

could not be judtified on the existing evidentiary record, but that a decison on whether to terminate the
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decree would be deferred to permit further discovery regarding the existence on ongoing Eighth
Amendment violations at OPH.”” To that end the plaintiff was permitted to engage in discovery and
evidence gathering by traditiona discovery means, including service of interrogatories and document
production requests, as well as conducting depositions.”® Plaintiffs were also permitted to retain an
expert at defendants expense, abeit with alimited budget.” In addition, inmates were again permitted
to submit declarations and supporting documentation rdating to their individual medica care clams.

As discussed above, the court’ s file in this case contains numerous prisoner contempt
motions aleging violations of the consent decree since 1996, none of which were sustained in the sense
that subgtantive violations of the right to medica care were found. Furthermore, and particularly
sgnificant with repect to aclam of current and ongoing Eighth Amendment violations, a subgtantia
number of prisoner affidavits and declarations have been filed in opposition to the present termination
motion, none of which are sufficient to justify a contempt finding on aclam that there are ongoing
violations of the consent decree or afinding of aviolation of the Eighth Amendment right to necessary
medica carea OPH. Indeed, it could reasonably be argued that it isthe personal medica experiences
of prisonersthat ought to provide the nuts and bolts evidentiary basis for the court’ s decision on whether
to terminate the consent decree. That evidentiary record does not support a finding that continuation of
the consent decree is necessary to correct a current and ongoing violation of afedera right or isthe least

intrusive means to correct the violation. In essence, plaintiff’ s have not identified a particular current and

" Memorandum of Law & Order dated January 14, 2005
8 Scheduling Order dated February 1, 2005 [Docket No. 711].
™ Order on Motion to Appoint Medical Expert dated July 27, 2005 [Docket No. 727].
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ongoing violation of afederd right, though they continue to steedfastly argue that an in depth investigation
might reved such aviolation or, at least, would expose the inadequacies in the provison of hedth care at
OPH. Paintiffs expert, Dr. Gottula, provided areport that noted certain medical care deficiencies at
OPH, but he did not direct the court to any evidence and he expressed no opinions that would cause the
court to conclude that the provison of medica care at OPH was substandard to a degree that the Eighth
Amendment rights of prisoners was being violated in any regard, much lessin any broad-based,
ingtitution-wide sense.

The factud record in this case reveds ingtances of ddlay in providing medication or
sarvicesto particular inmates, indicates the existence of disagreements between patients and staff
regarding medical trestment, indicates that errors have been made by OPH medical saff in the delivery
of medicd care, and would support afinding that the OPH medicd department is moderately
underdaffed. However, the record iswoefully lacking in facts to support a determination thet are
gpecific and serious deficiencies in medical servicesto inmates a OPH. Thereis no evidence that
gppropriate measures are not taken to prevent communication of any particular diseases or &fflictions,
and prisoner disagreement with DOC medical trestment policies regarding various conditions does not
justify a determination that either the policy or the provided treatment were substandard to the extent of
an Eighth Amendment violation. Thisis essentidly the conclusion of plantiffs expert, Dr. Gottula, who
nonethel ess suggests that a cross-discipline team of medical professonals be gppointed to review
records, interview inmates and staff, and provide an assessment of the quaity of medicd care a the
facility. However, asthis court has previoudy observed, neither the evidence before the court, nor the

statutes now being applied in this matter, 18 U.S.C. §3626(b)(1)(A)(ii) and 18 U.S.C. §3626(b)(2),
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judtify an open-ended fishing expedition to uncover any yet unidentified pervasive and ongoing violations
of prisoner congtitutiond rights with respect to medica care at OPH. Likewise, neither the statutes nor
the factua record provide a basis for modification of the Hines consent decree to address the present
date of hedth care & OPH. Moreover, the court finds no basis for plaintiffs rank speculation that
termination of the decree will result in an utter lack of supervison over the provison of medicd care a
OPH and that hedlth care slandards at OPH will significantly deteriorate in abosence of the Hines decree.
An order for comprehensive investigation on the provision of medica treatment and services at OPH, or
for modification of the Hines consent decree, is not warranted on the motion or circumstances now
before the court.
RECOMMENDATION

The Magigtrate Judge hereby recommends that defendants Motion to Terminate
Consent Decree be granted [Docket No. 438], and that the medical care consent decree that was
issued in May 1977, pursuant to Order by United States District Court Judge Earl Larson, Hinesv.

Anderson, 439 F.Supp. 12 (D. Minn. 1977), be terminated.

Dated: _ January 29, 2007

g Arthur J. Boylan

Arthur J. Boylan
United States Magistrate Judge

Pursuant to Local Rule 72.1(c)(2), any party may object to this Report and
Recommendation by filing with the Clerk of Court, and by serving upon al parties, written objections
which specifically identify the portions of the Report to which objections are made and the bases for
each objection. This Report and Recommendation does not congtitute an order or judgment from the
Digtrict Court and it is therefore not directly gppedlable to the Circuit Court of Appeals. Written
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objections must be filed with the Court before February 13, 2007.
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