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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF KENTUCKY
CENTRAL DIVISION AT FRANKFORT

ELECTRONICALLY FILED

)

THOMAS CLYDE BOWLING, et al. )
)

Plaintiffs) CIVIL ACTION # 3:07-cv-32

)

v. )

)

SCOTT HAAS et al ) CAPITAL CASE

)

)
Defendants)

)

MEMORANDUM OF LAW IN SUPPORT OF EMERGENCY MOTION
FOR A PRELIMINARY INJUNCTION
BARRING DEFENDANTS FROM EXECUTING PLAINTIFF
RALPH BAZE ON SEPTEMBER 25, 2007
Pursuant to Rule 65 of the Federal Rules of Cikalcedure, the All Writs Act, 28 U.S.C.
8 1651, and the Anti-Injunction Act, 28 U.S.C. 832®laintiff Baze respectfully requests a
preliminary injunction barring Defendants from gamg out his execution until this Court has

the opportunity to decide the merits of this case.

INTRODUCTION

In Moore v. ReeS this Court said “it will not hesitate to exercisg authority to impose
injunctive relief in aid of its jurisdiction to dete this case on the merits, and will not abide any
effort to circumvent that jurisdiction.” Despiteighstrong warning irMoore, after requesting an
extension of time to file a reply to the Plaintiffesponse to this Court's show cause order,
Defendants are now attempting to circumvent thisr€® jurisdiction by executing Baze before

this Court can decide the merits of this case. eddd general counsel for the Governor has

! No. 3:06-cv-22 (E.D.Ky.) [Record No. 34].
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essentially stated that it is playing a cat and seogame with the judicial system: “We have
followed appropriate procedures .No court has prohibited us from proceeding’® Simply,

the Governor’s office seemingly thinks it can igmgrending court cases and set an execution
date at any point unless a court stops it. By @m@nting that approach here, Defendants are
and will continue to attempt to circumvent this @®uauthority by carrying out executions as
soon as it appears they will have to litigate trexita of a case. Because of Defendants’ actions,
this Court’s stern warning iMoore should be put into action in this case through nofive
relief in aid of its jurisdiction to decide thissmon the merits.

Although the All Writs Act should be invoked toegserve this Court’s jurisdiction to
decide this case on the merits while Baze is alille, it is not the only basis for granting a
preliminary injunction. If this Court does not gtaan injunction to preserve its jurisdiction, this
Court must consider the right of access to thetsocamd the traditional factors for granting an
injunction that apply when an injunction is not esgary to preserve the court’s jurisdiction.
Because a preliminary injunction is warranted totgct Baze’s First Amendment right of access
to the court, and because the traditional factorsansider in determining whether to grant a
preliminary injunction favor Baze, an injunctioncsiid be granted on these grounds if not

granted under the All Writs Act.

2 See Associated Pres®ublic Defenders’ Claim Baze Death Warrant Prematiexington Herald-Leader, Aug.
23, 2007) (exhibit 2) (spokesperson for the Attgr&eneral’'s Office stating, “Baze has exhaustedhalappeals
that he is entitled to”; General Counsel to Goverfletcher stating, “We have followed appropriategedure. . . .
No Court has prohibited us from proceeding) (emphasis added).
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RELEVANT FACTS AND PROCEDURAL HISTORY

This action was originally filed in January 2001t lwas dismissed for failure to exhaust
administrative remedies. Shortly after the Kenjudkepartment of Corrections denied the
grievance (after taking more time to do so tharpificy and procedures allow), on May 22,
2007, Plaintiffs refilled this action. This Coymomptly issued an order to show cause as to why
this action should not be dismissed for lack ofjectomatter jurisdiction and/or for failure to
state a claim upon which relief can be granteain@ffs promptly complied.

Despite the show cause briefing, the 20 days ffedants to file a responsive pleading
to the Complaint continued to run. Rather tharetymrespond, Defendants filed a motion for a
sixty day extension of time to answer the complaiithis Court denied that request granting
Defendants seven days to file an answer. It aldered Defendants to file a reply to Plaintiffs
response to this Court’s show cause order. Defeadwve filed an answer to the Complaint but
further delayed the case by asking for an extensfotime to file a reply on the show cause
order.

On August 10, 2007, the Attorney General of Kekyuasked the Governor to schedule
Baze’s execution. Five days later, on August 18)72 Defendants filed their reply to the
response to the show cause order. Fully awarbeofitigation pending in this case, Governor
Fletcher set Baze's execution for September 25720@s of the filing of this pleading, this
Court has not ruled on this Court’s jurisdiction decide the merits of this case or whether
Plaintiffs have stated a claim upon which relieh ¢ee granted. In expectation that this Court
will rule in favor of Plaintiffs on this and in lig of the urgency created by Baze’s impending

execution, Plaintiffs will soon file a motion fargdgment on the pleadings.

3 Exhibit 1 (Statement of Governor Fletcher accomyramnhis notice of intent to sign death warrantRaiph Baze,
which notes the pending litigation in this case $ajts he intended to disregard it by signing atdeatrant).
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GROUNDS FOR GRANTING A PRELIMINARY INJUNCTION

“A death sentence cannot begin to be carried outhkyState while substantial legal
issues remain outstanding.Yet, that is exactly what the Commonwealth of Kieky is
attempting to accomplish by scheduling Baze's etienudespite a full awareness of this
pending case. This circumvention of this Count'ssdiction and authority cannot be tolerated,
particularly in light of the substantial issuessedl in this case - - whether Defendants are about
to violate federal law by injecting Baze and simyasituated death-sentenced inmates with
controlled substances obtained and administergolation of a federal statute.

Once substantial legal issues are raised, a pwitis “entitled to a stay of execution to
permit due consideration of the merits” if the giaicannot be resolved prior to the scheduled
date of execution. Resolve means to carefully scrutinize coloradnts of violations of
federal and state lafv.Because this Court has yet to even decide ifst jurisdiction over the
action, it is unlikely that this Court will be abte scrutinize the claims in this case in the
approximately 30 days that remain before Baze's@txen. Thus, this Court should invoke the
All Writs Act to enjoin Baze’s execution so this @bmaintains jurisdiction over this case as it
relates to Baze and can issue merits rulings #rabe applied to Baze.

The traditional test for granting a preliminaryungtion also favors Baze. Irreparable
injury is self-evident. The minimal amount of hatine Commonwealth of Kentucky may suffer
from not carrying out the execution on September2®®7, is self-inflicted and outweighed by

the harm to Baze and the harm to the judicial systehis Court’s ability to decide this case on

* Barefoot v. Estelle463 U.S. 880 (1983).
°1d. at 889.
® See Barefoot v. Este)ld63 U.S. 880 (1983Fant v. Stephend62 U.S. 862, 885 (1983).
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the merits is circumvented by executing one ofpghdies. Thus, even aside from granting an

injunction under the All Writs Act, an injunctios warranted under the traditional test.

Finally, because this action has been pending im @ourt for nearly three months
without an impending execution date, allowing B&azée executed during the pendency of this
litigation will deprive him of his First Amendmeand due process rights of access to the courts.
As discussed in more detail below, each of theasamres are grounds why this Court should issue
a preliminary injunction barring Defendants fromeewting Baze on September 25, 2007.

l. A preliminary injunction under the All Writs Act is necessary to prevent this Court
from circumventing this Court’s jurisdiction by carrying out Baze’s execution
before this Court can rule on the merits of the cas
Because this Court is unlikely to be able to decide merits of this case in the

approximately 30 days that remain before his execut preliminary injunction under the All

Writs Act is necessary to preserve the integrityhelse proceedings and this Court’s jurisdiction

to decide this case (including deciding whethéas jurisdiction to reach the merits), and so this

Court can enforce its judgment. The need for @usirt to issue an injunction to preserve its

jurisdiction distinguishes an injunction under tleWrits Act from other injunctions in that this

Court can grant the injunction without evaluatirige tfour factors applicable to traditional

injunctions’

The All Writs Act authorizes “[tlhe Supreme Coartd all courts established by Act of

Congress [to] issue all writs necessary or appab@rin aid of their respective jurisdictions and

" See e.g, Klay v. United Healthgroupinc., 376 F.3d 1092, 1100 (11th Cir. 2004) (“The reemients for a
preliminary injunction do not apply to injunctionsder the All Writs Act because a court’s tradigbpower to
protect its jurisdiction, codified by the Act, isaginded in entirely separate concernssge alspUnited States v.
New York Tel. Cp434 U.S. 159, 174 (1977) (affirming grant of imftion under the All Writs Act without regard
to the traditional four fact test to determine wWiggtto grant an injunctionpe Beers Consol Minektd. v. United
States 325 U.S. 212, 219 (1945) (stating, in reviewindeath lower court’s ruling concerning an injunotiander
the All Writs Act, that it is necessary to asceartavhat is the usage, and what are the principfesjaity applicable
in [this] case,” without mentioning the traditiorfalrr injunction requirements).
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agreeable to the usages and principles of favithe Supreme Court of the United States has
interpreted the All Writs Act to allow federal cdsito “avail itself of all auxiliary writs as aidls

the performance of its duties, when the use of dustoric aids is calculated in its sound
judgment to achieve the ends of justice entrustet” Indeed, unless specifically constrained
by an act of Congress, the Act authorizes a couddue writs any time “the use of such historic
aids is calculated in its sound judgment to achtbeeends of justice entrusted to’if.”

The Anti-Injunction Act, 28 U.S.C. § 2283, sen&s a check on the broad authority
recognized by the All Writs Act. It recognizes agwhbraces a federal court’s ability to issue
injunctive relief “where necessary in aid of itsigdiction. . . .** “The All Writs Act and the
Anti-Injunction Act are closely related, and whexe injunction is justified under one of the
exceptions to the latter, a court is generally engred to grant the injunction under the
former.™® Thus, in assessing the propriety of an injunceoiered to stop a state action, the
relevant inquiry is whether the injunction qualdifor the exceptions to the Anti-Injunction Act.

Among the circumstances in which federal courty mgply the All Writs Act and the
Anti-Injunction Act to enjoin a state action is whan injunction is necessary: 1) to preserve the
federal court’s jurisdiction; 2) “to protect thetéigrity or enforceability of existing judgments or
orders,” and/or 3) to avoid disruption with the enlgl resolution of litigation pending before the

federal court® An injunction under these circumstances may bectiéd toward not only the

828 U.S.C. §1651(a).

® United States v. New York Telephone, @84 U.S. 159, 172-73 (1977).

10 Adams v. United State317 U.S. 269, 273 (1942).

1128 U.S.C. § 2283.

2Burr & Forman v. Blair 470 F.3d 1019, 1027-28 (11th Cir. 2006) (integitions omitted).

13 See, e.g.Altantic C.L.R. Co. v. Brotherhood of Locomotivegieers 398 U.S. 281, 295 (1970) (“Both
exceptions to the general prohibition of [the Amjunction Act] imply that some federal injunctivelief may be
necessary to prevent a state court from so iniatfevith a federal court’'s consideration or dispiosi of a case as
to seriously impair the federal court’s flexibilignd authority to decide that case.Brother Recordsinc. v.
Jarding 432 F.3d 939, 944-45 (9th Cir. 2005) (ruling ttie purpose of the “in aid of jurisdiction” excigpt is “to
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immediate parties to a proceeding (such as theridafds in this case), but to “persons who,
though not parties to the original action or englage any wrongdoing, are in a position to
frustrate the implementation of a court order oe throper administration of justice, and
encompasses even those who have not taken anyaifie action to hinder justicé® Thus,
under the All Writs Act as constrained by the Amjunction Act, the federal court may issue
such orders as are necessary to enjoin state dobonstaking action “which, left unchecked,
would have . . . the practical effect of diminighithe [federal] court’s power to bring the
[federal] litigation to a natural conclusiof™” A preliminary injunction under the All Writs Act
IS necessary to preserve this Court’s jurisdictiand to avoid disruption with the orderly
resolution of litigation pending before this Court.

This suit was filed nearly three months before dszxecution date was set. The
Governor of Kentucky was fully aware of this littgan when he set an execution date. Indeed,
he mentioned it in a statement he released sighmgeath warrant, in which he referred to this
litigation as “extraneoust® At the time the death warrant was signed, thi® a@as proceeding
in an orderly pace. This Court required Defendaatpromptly file an answer when they had
refused to do so within twenty days of serviceh® tomplaint. This Court also issued a show
cause order, noting that while it appeared to ®aurt that it did not have subject matter
jurisdiction and that the complaint did not statelam upon which relief could be granted,
counsel were permitted to convince this Court otie®. Plaintiffs’ response to the show cause
order seemingly persuaded this Court that it wdsestt arguable that it had jurisdiction and that

relief could be granted on the merits for it issa@edorder for Defendants to reply. The order

prevent a state court from so interfering with defi@l court’s consideration or disposition of aecas to seriously
impair the federal court’s flexibility and authgrito decide the case”).

“New York Tel. Cp434 U.S. at 174.

®Klay, 376 F.3d at 1102.

1% Seeexhibit 1.
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noted that this Court would benefit from hearingddelants on the issue. Rather than promptly
file a reply so that this Court would have adequete to rule on the issue before an execution
date, Defendants sought and obtained an extensibm® that ended up meaning that its reply
was filed after an execution date on Baze was tqdeand only a week before Baze’s
execution warrant was signed. As a result, amprefry injunction under the All Writs Act is
not only necessary to decide the merits of the tyidg action, but also for this Court to decide
this Court’s jurisdiction over the entire suit. ud this Court must issue a preliminary injunction
to avoid disruption with the orderly resolution this case, which has been pending for nearly
three months before an execution was requestedetnd

I. Because the traditional equitable factors for ganting a preliminary injunction favor
Baze, this Court must issue a preliminary injunctia barring his execution.

The United States Court of Appeals for the Sixthcdit has articulated four factors that
this Court must balance in determining whether rfemgan injunction: 1) whether the movant
would suffer irreparable injury without the injurat; 2) whether the public interest would be
served by issuance of the injunction; 3) whether idsuance of the injunction would cause
substantial harm to others; and, 4) whether theambkias a strong likelihood of success on the
merits®’ In addition, when the movant seeks an injunctiaming carrying out a death sentence,
this Court must consider the extent to which thedte has delayed unnecessarily in bringing the
claim!®

These factors are not weighed equally. “Simplyestamore of one excuses less of the

19

other. In other words, “the probability of success thaiist be demonstrated is inversely

proportional to the amount of irreparable injurgiptiffs will suffer absent the stay.Id. If the

Y Tumblebus Inc. v. CranmeB99 F.3d 754, 760 (6th Cir. 200@tcPherson v. Michigan High School Athletic
Ass’n Inc., 119 F.3d 453, 459 (6th Cir. 1997) (en banc).

18 Nelson v. Campbelb41 U.S. 637, 649-50 (2004).

9 Michigan Coalition of Radioactive Materials Uselsc. v. Griepentrog945 F.2d 150, 153 (6th Cir. 1991).
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movant demonstrates irreparable harm that decidediyweighs any potential harm to the
defendant if a stay is granted, the movant onlydade establish “serious questions going to the

merits.”?°

Finally, granting injunctive relief is particulgrappropriate, where necessary, to
preserve a court’s ability to render a meaningfetision on the merits. Balancing these
factors establishes that Baze is entitled to arpnedry injunction until this Court can decide the
merits of this case.

A. Moore will suffer irreparable injury if a preli minary injunction is not
granted.

The first factor clearly favors granting a tempgraestraining order and preliminary
injunction. In evaluating the harm that will occifira stay is not granted, this Court must
consider: 1) the substantiality of the injury atleg 2) the likelihood of its occurrence; and, 3 th
adequacy of the proof providétl. These factors clearly establish that Moore wilffer
irreparable injury if an injunction is not granted.

Without this Court’s intervention, Baze will beemuted on September 25, 2007, despite
this claim proceeding forward on behalf of otheaipliffs in this action. There is little doubt
that a prisoner facing execution will suffer irreglale injury if an injunction barring the
execution is not granted. A possible remedial fjudgment, entered after the execution, is
meaningless to Baze. Numerous other courts haegeratognized that death by execution easily

satisfies the irreparable injury requiremé&ht.This is particularly so when Defendants have

2%|d. at 153-54.

2 United Food & Comm. Workers’ Uniphocal 1099 v. Southwest Ohio Reg. Trans. Aui3 F.3d 341, 348 (6th
Cir. 1998).

# Michigan Coalition of Radioactive Materials User845 F.2d at 154Celebrezze v. Nuclear Regulatory
Commission812 F.2d 288, 290 (6th Cir. 1987).

% See Wainwright v. Booke473 U.S. 935 n. 1 (1985) (Powell, J., concurrifigbognizing that there is little doubt
that a prisoner facing execution will suffer irreglale injury if a stay is not grantediy re Holladay 331 F.3d 1169,
1177 (11th Cir. 2003) (holding, in regard to a Hesgtntenced inmate, that “the irreparability of thpiry that
petitioner will suffer in the absence of a stayptoself-evident”)Harris v. Johnson325 F.Supp.2d 797 (S.D.Tex.
2004),stay vacated on other grounds, 18376 F.3d 414 (5th Cir. 2004Qken v. Sizer321 F.Supp.2d 658 (D.Md.
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created the urgency by disregarding the pendentyi®tase and asserting that it is meaningless
by scheduling the executiéh. Because, without an injunction, Baze will be exed before the
merits of his case are decided, he has satisfiedrthparable injury prong for obtaining an
injunction.

B. The public interest favors granting an injunction.

Granting Baze an injunction will serve the publioterest. “Executions are
unquestionably matters of great public importanéer,"the public has an interest in the finality
of a judgment and the carrying out of a legally is@d sentenc®. This action, however, was
filed approximately three months before an executitate was set and without any clear
expectation that one would be set soon. So, vith#epublic’'s interest in finality is weighty,
there is no indication that the public expected éBazxecution before the conclusion of this
litigation, or that there is great interest to fheblic in carrying it out before the conclusion of
this case. Rather, the public’s interest is bet¢eved by allowing this litigation to continue kit
Baze remaining a party.

The public has an interest in making sure thdtaleinjection chemicals are not being
obtained and administered in violation of fedetatiges. This interest will be vindicated in this
case even if Baze is executed, but the public estesurely is not served by allowing an
execution to be carried out only to find out a shmme later that a ruling of this Court

establishes that the execution was carried ouiblation of federal law.

2004), stay vacated on other grounds, [8izer v. Oken542 U.S. 916 (2004kee alspCommonwealth, et al. v.
Picklesimey 879 S.W.2d 482, 484 (Ky. 199{holding that a Circuit Court finding that prohibig a duly elected
Property Valuation Administrator from taking officenstituted “irreparable injury” was not “cleadyroneous”).

%4 See Associated PresBublic Defenders’ Claim Baze Death Warrant Prematiexington Herald-Leader, Aug.
23, 2007) (exhibit 2) (spokesperson for the AttgrGeneral’'s Office stating, “Baze has exhaustedhalappeals
that he is entitled to”; General Counsel to Govefffletcher stating, “We have followed appropriategedure. . . .
No Court has prohibited us from proceeding).

% california First Amendment Coalition v. Calderdt50 F.3d 976, 981 (9th Cir. 1998)

10
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Just as important, the public has an intereshgueng that one branch of the government
does not overstep the authority of another andttifeexecutive branch is not allowed to moot
out litigation by taking actions to eliminate a tyabefore the litigation can be decided. Thus,
the public’s interest is also served by not allayidefendants and the Governor of Kentucky to
interfere with this Court’s authority to decide ghsase, and essentially impose their judgment
that this case is of no value, by carrying out Baexecution before this Court can reach the
merits.

C. Granting Baze an injunction will cause no substatial harm to third parties.

This prong has little if any bearing here. To éix¢ent that this prong includes the public
interest, it has been discussed immediately ab®weethe extent it involves harm to Defendants,

it will be discussed in the section analyzing theklof undue delay by Baze.

D. “Serious questions going to the merits” exist.

Because the irreparable injury prong and the puiniterest prong of the injunction
standard weigh heavily in favor of Baze, he needestablish a strong likelihood of success on
the merits. Rather, he needs to establish onlygb@ous questions going to the merits exist.
That is easily accomplished.

Two serious types of questions remain outstanahirthis case. First, whether this Court
has subject matter jurisdiction over the action arekther the complaint states a claim upon
which relief can be granted. Second, whether Dirts are in violation of the Federal
Controlled Substances Act and the Federal FoodgRmd Cosmetic Act. Each of these
guestions needs to be resolved on the merits bBme’s execution can be allowed to proceed.

Admittedly, this Court initially believed that did not have subject matter jurisdiction

over this case and that the complaint did not statkaim upon which relief can be granted. But,

11
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after Plaintiffs filed a brief on the issue at tRlsurt’s request, this Court apparently changed its
mind, or, at least, recognized that whether jucisdn exists and whether relief can be granted on
the claim is not as clear cut as it originally sedm To aid this Court in deciding this difficult
issue, this Court asked Defendants to file a lmethe issue. That brief was filed only nine days
ago. This serious question on the merits of whethie case can go forward needs to be decided
before Baze’s execution can take place.

Once this Court rules that it has jurisdiction aelief can be granted, this case will have
to be decided on the merits. There is no doulit Dledendants are not in compliance with the
Controlled Substances Act (FCSA) or the Food, Cand Cosmetic Act (FDCA). The FDA has
not approved Kentucky’s lethal injection chemicis use in lethal injections, and Defendants
admit that neither a doctor nor other licensed wadiractitioner is injecting or prescribing the
lethal injection chemicals. Thus, they are notampliance with the statute, making the only
legal issue whether the federal statutes apply Bepartment of Corrections carrying out an
execution.

There is nothing within FCSA or FDCA exemptinghigt injections from the statute.
The statutes, however, list other situations ardies that are exempt. The failure to mention
lethal injections when exempting other situationggests that Congress did not intend to
exempt individuals carrying out lethal injectionBurther, if Congress thought otherwise, it had
plenty of time to amend the statutes. In 1985,Sbhpreme Court of the United States decided
Heckler v. Chaneywhich involved whether the FDA could be compelled enforce its
regulations against individuals carrying out letimiéctions?® This case surely put Congress on

notice that the FCSA and/or FDCA could apply tdhdtinjections. Yet, no action has been

%470 U.S. 821 (1985).

12
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taken in the twenty-two years since then to exeleghial injections from those statutes. This
suggests that Congress intended these statutppliota lethal injections.

Further evidence that the FCSA and FDCA applyetbdl injections is found in the Utah
Regulations. Utah has a Controlled Substanceshattparallels the federal statute. Utah also,
by law, injects sodium thiopental, a controlled stabce. Recognizing that this could pose
problems with the Controlled Substances Act, UtalgwRation R156-37-301 was promulgated,
authorizing the Utah Department of Corrections ttam a license to obtain controlled
substances “for the conduct of execution by the iadtnation of lethal injection under its
statutory authority and in accordance with its gie and procedure$’™ This suggests that Utah
has recognized that lethal injections are covergdhle Controlled Substances Act unless a
regulation or statute is passed expressly exempgtingentucky has not done so, and even if it
had, that would only exempt Kentucky from state faat the federal statutes at issue here.

Utah law and Congress’ failure to expressly exel@gbial injections from the FCSA and
FDCA establish that these statutes apply to lethettions. Defendants have admitted that they
are not in compliance with these statutes, and ew#rout their admission, the facts are clear
that they are not in compliance. Thus, there serous question at issue here of whether they
must comply and whether an execution can go forwdren it is clear that it will be carried out
in violation of at least one federal statute. Téesious issue, for which Plaintiffs are likely to

prevail, must be resolved before Baze is executed.

27 Exhibit 3 (Utah Controlled Substances Act Rules).

13
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E. Baze has not unduly delayed in filing this actiomnd any harm to Defendants is
of their own doing.

Any inquiry into harm to a party by the timing dfet filing of a suit or by enjoining an
execution must be analyzed not just based on homymays the litigation was filed before the
scheduled execution but also in light of the pastifrthe case when the litigation was filed. As
an equitable remedy, it also must consider Defetsdamlpability in creating a need for the
preliminary injunction for Defendants should notddge to use self-inflicted harm to prevent a
preliminary injunction. Here, the posture of thase when the litigation was filed and
Defendants’ culpable conduct prevent Defendants faoguing they will be harmed by the grant
of a preliminary injunction.

This action was dismissed in January 2007 foufaito exhaust administrative remedies.
It would have been refiled shortly thereafter ift ior Defendants taking approximately three
months to deny the prison grievance and the app#ais (an amount of time that violates
Defendants’ internal policies and procedures).wdis refiled on May 22, 2007, without any
impending execution date or indication that one lddae set in the near future. Twenty days
expired without an answer or responsive pleadi@gly after this Court ordered Defendants to
respond that an answer was filed, Defendants’ rephg filed - - substantially later than
originally ordered by this Court. That being be@wpunsel for Defendants claimed their
caseload was so high that it could not respondeamljer. Yet, just before a reply was filed by
Defendants, an execution warrant on Baze was regglesThat warrant was signed two days
ago. This establishes that any delay in decidiigdase was caused by Defendants and that an

execution date has been set in an attempt to cireanthis Court’s jurisdiction.

14
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As Governor Fletcher stated in expressing hisiirte sign a death warrant, the Governor
was fully aware of this litigation and viewed it %xtraneous® And today, the Governor’s
general counsel stated that it was appropriategio the death warrant because “no court has
prohibited us from proceeding® In essence, this means that Defendants and ther@r do
not care about pending litigation; instead, thegut solely on whether there is a court order
prohibiting the issuance of an execution warraftis affirmative action of setting an execution
date despite this case and then flaunting this tGnusaying it could do so because the court has
not prohibited it from doing so proves that Defemdgahave “unclean hands” and prevents them
from saying they will be harmed by the issuanceagdreliminary injunction barring Baze’s
execution on September 25, 2007. It will also qrigserve the status quo that existed when this
action was filed three months ago - - no executlates pending. Thus, Baze did not unduly
delay in the filing of this action, and any harmbefendants from an injunction is self-inflicted
harm from which it cannot benefit. Thus, this Galrould rule that the unduly delay prong and
Defendants’ culpable conduct favor granting a prglary injunction.

F. Conclusion

Each of the traditional factors for granting a pn&hary injunction favors Baze. Should
this Court think otherwise, a preliminary injunctios not prohibited. It is not a matter of
counting the factors to see which way they fall, ingtead is a balancing test. Balancing these
factors, particularly in light of Defendants’ act® delaying this case, in setting an execution
date to moot out the litigation with respect to 8aand in flaunting the court by saying it has not
prohibited it from setting an execution date so/thave done so, lead to one conclusion - - the

equities are in Baze’s favor. Thus, if this Coured not issue an injunction under the All Writs

28 Exhibit 1.
2 Exhibit 2.

15
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Act, it should issue a preliminary injunction bagiBaze’s execution based on the traditional
test for determining whether to grant a preliminajunction.

[I. The denial of a preliminary injunction will violate Baze’s First Amendment and due
process right of access to the courts.

If this Court does not grant Baze a temporaryriofion, he will be denied his First
Amendment and due process right of access to thesco Baze filed this suit approximately
three months ago without an execution date onlpdosandbagged by the scheduling of his
execution shortly before this Court could resolve tase on the merits. At the time of filing and
up until today, no impediments existed to the spaedolution of the merits of Baze’s claim.
Unless this Court grants a preliminary injunctiddgze’s execution date could bar his due

process and First Amendment rights of access todb#s in this case.
Due process requires

that prisoners be afforded access to the coursder to challenge
unlawful convictions and seek redress for violatioaf their

constitutional rights. This means that inmates tmiogve a
reasonable opportunity to seek and receive thestasse of
attorneys. Regulations that unjustifiably obstrtie availability

of professional representation or other aspectiseofight of access
to the courts are invalitf.

The First Amendment likewise confers to inmategyhtrof access to the courts. Mere
formal access to the courts does not comport WwighRirst Amendment. Rather, inmate access to
the courts must be adequate, effective, and mefuhifly That access to the courts cannot be
accomplished when this Court has one month to gaweful scrutiny to Baze’s claim. By
scheduling Baze’s execution despite full knowlediethe procedural posture of this suit,

Defendants are attempting to truncate and negas® throceedings. Not granting a preliminary

%0 Procunier v. Martinez416 U.S. 396, 419 (1974).
31 Bounds v. Smitht30 U.S. 817, 822 (1977).
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injunction will deny Baze his First Amendment angegrocess right of access to the courts. To
preserve a death row inmates’ right of accessdatiurts in general, and Baze’s right of access
to the courts in this particular case, this Coutstngrant a preliminary injunction that will

remain in effect until it can reach the merits @zB's claim.

REQUEST FOR RELIEF

Ralph Baze respectfully requests that this Cotesgrve its jurisdiction over this case
that has been pending for three months without x@twgion date by granting a preliminary
injunction under the All Writs Act enjoining Defeandts from executing Baze on September 25,

2007.

In the alternative, Baze requests that this Cgraht a preliminary injunction under the

traditional factors for determining to grant a prehary injunction.

As a further alternative, Baze requests that @osirt grant a preliminary injunction to

protect his First Amendment and due process righ&ecess to the courts.

RESPECTFULLY SUBMITTED,

/s/ David M. Barron

DAVID M. BARRON

JOHN ANTHONY PALOMBI

Assistant Public Advocates

Kentucky Department of Public Advocacy
100 Fair Oaks Lane, Suite 301

Frankfort, Kentucky 40601

502-564-3948 (office)

502-564-3949 (fax)

August 24, 2007.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing doe@minwas electronically filed with the
Court by using the CM/ECF system, on this 24th afagugust, 2007.

/s/ David M. Barron

COUNSEL FOR Ralph Baze
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