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UNI TED STATES DI STRI CT COURT
EASTERN DI STRI CT OF M SSOUR
EASTERN DI VI SI ON

TI MOTHY JOHNSTON
Pl aintiff,

VS. No. 4:04CVv1075-DJS
LARRY CRAWFORD
DONALD P. ROPER
JAMES PURKETT, and
UNKNOWN EXECUTI ONERS

N N N N N N N N N N N N

Def endant s.

ORDER

Plaintiff Tinothy Johnston is a Mssouri inmate under a
sentence of death. Hs conplaint in this mtter is brought
pursuant to 42 U.S.C. 81983, and alleges that Mssouri’s current
met hod of lethal injection violates the Ei ghth Arendnent’s ban on
cruel and unusual puni shnment because it “can and will subject him
to an unnecessary risk of unconstitutional pain and suffering.”
Conpl ai nt [Doc. #1], Y2, p.1. More specifically, plaintiff alleges
that the three-chem cal sequence and the nethod of their use by
i nadequately trai ned personnel create an unjustifiable |ikelihood
that during his execution plaintiff will be conscious of the pain

of chem cal ly-induced suffocation and heart attack, but incapable
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of denonstrating that consciousness due to chemcally-induced
paral ysis.?

Def endants Kenpker, Roper and Purkett have noved for
dism ssal, arguing that the Court |acks jurisdiction because
plaintiff’s claimis not cognizable under 81983 but is instead a
successi ve habeas corpus claimin disguise, for which leave to file
has not been granted plaintiff by the Court of Appeals as required
by 28 U S.C. 82244(b)(3).2? The scope of habeas petitions brought
pursuant to 28 U S.C 82254 by state prisoners is defined in
subsection (a):

The Suprene Court, a Justice thereof, a circuit judge, or
a district court shall entertain an application for a
writ of habeas corpus in behalf of a person in custody
pursuant to the judgnment of a State court only on the
ground that he is in custody in violation of the
Constitution or laws or treaties of the United States.

Plaintiff’s conplaint in this matter does not allege that his

convi ction was obtained or his death sentence inposed in violation

! Def endants appear al so to construe the conpl aint as all eging
that Mssouri’s nmethod of execution violates the due process
cl ause. The Court does not so interpret the conplaint’s references
to the Fourteenth Amendnent, believing instead that the anmendnent
iscitedonly for its role in making the prohibitions of the Ei ghth
Amendnent applicable to the states as well as the federal
gover nnent .

2 Movants also cite 82244(b)(2) and argue that plaintiff has
not shown cause for his failure to raise the issue in his prior
federal habeas petition. This would be an issue for the Court of
Appeal s i n determ ni ng whet her or not to grant | eave for the filing
of a successive habeas petition. |If plaintiff’s claimis properly
characterized as a ground for habeas relief, it would be subject to
dism ssal for lack of leave to file a successive petition. For
t hese reasons, the 82244(b)(2) argunent need not be addressed by
this Court.
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of federal |aw. I nstead “he seeks a permanent injunction
preventing defendants from executing him by the neans currently
enpl oyed for carrying out an execution by lethal injection in the
State of Mssouri.” Conplaint [Doc. #1], 14 at 2 (enphasis added).

In May 2004, the Suprene Court decided Nelson .
Canpbell, 541 U. S. 637 (2004). Nel son, a death row inmate in
Al abama, brought a 81983 action asserting an Ei ghth Anmendnent
challenge to the “cut-down” procedure to be used to access his
drug- abuse-conprom sed veins for purposes of his execution by
| ethal injection. The Suprenme Court rejected Al abama’ s contention
t hat Nel son’ s cl ai msounded i n habeas, based | argely on t he Suprenme
Court’s determ nation that the challenge to the cut-down procedure
woul d not *“necessarily prevent Al abama from carrying out its
execution.” 1d. at 2125. The court noted that “[merely |abeling
sonething as part of an execution procedure is insufficient to
insulate it froma 81983 attack.” |d. at 2123. That state statute
did not mandate the challenged procedure, and that Nelson’s
challenge allowed alternatives to it, factored into the
determnation that Nelson's claimdid not fall wthin the core of
federal habeas corpus. 1d. at 2124.

In Reid v. Johnson, 105 Fed. Appx. 500, 2004 W. 1730317

(4th Cr. 2004), decided in August 2004 after Nelson, the Fourth
Crcuit considered a death row inmate’s 81983 action chall engi ng

Virginia’s nmethod of |ethal injection on Ei ghth Arendnent grounds
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anal ogous to those asserted here. Reid alleged that Virginia s
conbi nati on of sodiumthiopental or sodi um pentothal, pancuroni um
brom de or Pavulon, and potassium chloride would cause him to
consci ously suffer an excruci atingly painful and protracted death.?3
The district court had construed the action as presenting a habeas
claim and dismssed it for lack of leave to file a successive
petition. The Fourth GCircuit concluded that, “[i]n light of
Nel son, ... Reid has stated a cogni zabl e cl ai munder 81983,” because
Reid <challenged Virginia s ©particular protocol for letha
injection, not lethal injection generally. 1d. at 503. The court
al so noted that, because the protocol appeared to be a matter only
of Department of Corrections policy, rather than of state statute
or regulation, “Reid’ s challenge to the protocol does not inplicate
the validity of his death sentence.” |d.

Even nore recently, the Suprenme Court decided WI ki nson
v. Dotson, 125 S. Ct. 1242, 2005 W. 516415 (March 7, 2005), in which
it concluded that two state prisoners could bring an action under
81983 to challenge Chio' s state parole procedures as violative of
the U.S. Constitution. The Supreme Court found that the clains did
not fall wthin the *“inplicit habeas exception” because the
prisoners did not seek injunctive relief ordering inmediate or

speedi er rel ease and because a judgnent in their favor would not

3 The conplaint in the case at bar identifies Mssouri’s
lethal injection nethod as also enploying sodium pentothal,
pancuroni um brom de (Pavul on) and potassium chloride. Conpl aint
[ Doc. #1], 715 at 5.
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necessarily inply the invalidity of either their convictions or
their sentences. |d. at 1248.

Guided by these precedents, the Court concludes that
plaintiff's claimis properly brought under 81983 and need not be
construed as a habeas claim The claim does not assert the
unconstitutionality of lethal injection as a nethod of execution
generally. As in Nelson and Reid, the chall enged protocol does not
appear to be prescribed by state law, and the success of the
chal | enge woul d not necessarily prevent M ssouri fromcarrying out
plaintiff’s execution by a different protocol for |ethal injection.
As in Dotson, a judgnent in plaintiff’s favor woul d not necessarily
inply the invalidity of Johnston’s conviction or sentence. Neither
woul d the relief plaintiff seeks bar his execution altogether.

The Court’s conclusion is supported by the Nel son, Reid,

and Dot son deci si ons of 2004 and 2005. The Court is not persuaded

that the Eighth Crcuit’'s older decision in Wllians v. Hopkins,

130 F.3d 333 (8th Gr. 1997), requires a different result, given
the Eighth Crcuit’s focus there on WIllianms’ challenge to the
constitutionality of death by el ectrocution in general and on the
| ast-m nute timng of the action. To the extent the Eighth Grcuit
there alsorejected WIllians’ challenge to the constitutionality of
t he particul ar net hod by whi ch Nebraska all egedly adm ni stered t he

el ectrical current, the ruling may not survive Nel son and Dot son.
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Second, novants argue that dism ssal is appropriate
because plaintiff’s conplaint is “patently without nerit.” Meno.
[ Doc. #9], p.10. Mvants cite decisions rejecting other types of
challenges to lethal injection. These decisions are not
controlling and do not support dism ssal pursuant to the standard
of Fed.R Gv.P. 12(b)(6). A conmplaint should not be dismssed
unless it “appears beyond doubt that the plaintiff can prove no set
of facts in support of his claim which would entitle him to

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957); Hungate V.

United States, 626 F.2d 60, 62 (8th Cr. 1981). Plaintiff’s

all egations are not frivolous on their face, and if true, are not
shown by the distinguishable decisions defendants cite to be
i ncapable of neriting relief. Simlarly, defendants’ argunents
based on the traditional standards for prelimnary injunctive
relief, and concerning the “equities” of granting an injunction,
are unavailing at the notion-to-dismss stage where the nerits of
plaintiff’'s prayer for a permanent injunction are not properly
before the Court.

Third, novants argue that plaintiff’'s 81983 claim is
subject to dismssal “because plaintiff failed to allege in his
Compl ai nt” that he has exhausted adm ni strative prison renedi es as
nmovants contend is required by 42 U S C 81997(e)(a). Thi s
represents a m sunderstandi ng of the exhaustion requirenent of the
Prison Litigation Reform Act ("“PLRA"). “The PLRA' s exhaustion
requi renent i s not a hei ghtened pl eading requirement. This circuit

6



Case 4:04-cv-01075-CAS Document 33  Filed 06/13/2005 Page 7 of 10

considers the PLRA's exhaustion requirenent to be an affirmative
defense that the defendant has the burden to plead and to prove.”

Ner ness v. Johnson, 401 F.3d 874, 876 (8th Cr. 2005), citing Watt

v. Terhune, 315 F.3d 1108, 1117 (9th Gr. 2003) and Foulk v.

Charrier, 262 F.3d 687, 697 (8th Cr. 2001). Therefore, plaintiff
“was under no obligation to plead exhaustion in his conplaint.”
Ner ness, 401 F. 3d at 876.

Movants have |imted their exhaustion argunent to the
pl eadi ng i ssue rej ected above. The argunent is sunmarily nmade with
no recitation, discussion or analysis of plaintiff’s actual
exhaustion efforts. In response, plaintiff contends that the
exhaustion requirenent is inapplicable to his claim because the
Department of Corrections has itself declared that the i ssue i s not
grievable via the available prison admnistrative process.
Plaintiff’s contention is predicated on the rejection of his
I nformal Resolution Request, the first stage of the grievance
process, on the stated ground that “[t]his is a non-grievabl e i ssue
per D5-3.2" of the Departnent of Corrections Mnual. The Court
notes that novants fail in their reply nmenorandum to respond to
plaintiff’s argunment or to otherwise address the issue of
exhaustion, and that novants nay therefore have abandoned the
i ssue, at least insofar as their notion to dism ss is concerned.

Next, the Court notes that in their reply in support of

the notion to dismss, defendant raise for the first tine the
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argunment that plaintiff’s claim under 81983 is barred by the
statute of imtations. Such an argunent is not properly presented
in a reply, and the Court declines to address the issue so
present ed.

Finally, in a suppl enental nenorandum whi ch novants were
granted leave to file and to which plaintiff was invited to
respond, novants argue that the nanmed defendants are not proper
parties to the action. The substitution of Larry Crawford for Gary
Kenpker to reflect the change in the Directorship of the Departnent
of Corrections is requested in plaintiff’s unopposed notion for
substitution, and is proper (indeed, automatic) pursuant to
Fed. R G v.P. 25(d). Plaintiff’s notion will be granted and the
substitution formally ordered. As for defendants Roper and
Purkett, Superintendents of the Potosi Correctional Center and
Eastern Reception, D agnostic and Correction Center respectively,
nmovant s argue that they are not proper parties because, by statute,
the Director of the Departnent of Corrections is responsible for
t he supervision and direction of executions. Plaintiff responds
that the superintendents are properly nanmed as they nanage and
conduct the operations of the Mssouri facilities at which
executions have been conduct ed.

The conpl aint nanmes each of these defendants “in his
i ndi vidual and official capacity for the purpose of obtaining
declaratory and i njunctive relief.” Conplaint [Doc. #1], 196-8 at
3. The injunction sought would “bar[] defendants from executing

8
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M. Johnston in the manner by which defendants currently intend to
execute him” Id. at 9125, p.7. The declaration sought would
“declar[e] that defendants’ current neans, nethods, practices,
procedures, and custons regarding execution by lethal injection
violate the Eight and Fourteenth Anendnments[.]” [d. at 26, pp.7-
8. Although the Director of the Department of Corrections may have
ultimate authority over the carrying out of executions, nobvants
fail to denonstrate that the named superintendents do not have a
significant supervisory role wth respect to executions in
M ssouri .

Def endants rely upon the sunmary judgnent order in Rice

v. Kenpker, 4:02CV1213-RW\5, but that case is not shown to be

anal ogous. Even assum ng that declaratory and injunctive relief
were there at issue, rather than noney damages, the relief sought
woul d have conpelled a particular decision admttedly only within
the Director’s authority. Here, the relief sought is negative,
rat her than positive, to forbid an occurrence in which any of the
three nmovants m ght have a supervisory role. The Court is not
persuaded by the brief treatnent of the i ssue that an i njunction or
declaration directed to the superi ntendents woul d be “i neffectual,”
as novants suggest.

For all the foregoing reasons, the notionto dismss wll
be deni ed.

Accordi ngly,
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IT IS HEREBY ORDERED that the notion to dism ss of
def endant s Kenpker, Roper and Purkett [Doc. #8] is denied.

| T 1S FURTHER ORDERED that plaintiff’s unopposed notion
for substitution of party under Fed.R Cv.P. 25(d) [Doc. #26] is
gr ant ed.

I T 1S FURTHER ORDERED that, as the current Director of
the Mssouri Departnent of Corrections, Larry OCrawford 1is
substituted in place of Gary B. Kenpker as party-defendant. The
Clerk shall reflect the substitution on the docket, and the parties
shal |l henceforth reflect the substitution in the caption of the

case.

Dated this _13th day of June, 2005.

/s/ Donald J. Stohr
UNI TED STATES DI STRI CT JUDGE
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