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3
1 (The follow ng proceedings were held in open court
2 on August 26, 2005 at 10 o' clock:)
3 THE COURT: Good norning.
4 MR. GORLA: Good norning, Judge.
5 THE COURT: Okay. This is Tinmothy Johnston versus
6 Crawford, it's 4:04-CV-1075. Representing M. Johnston are
7 attorneys Christopher McG augh and M chael Gorla. And
8 representing | guess Larry Crawford, originally Kenper, et
9 al. is Denise MEIlvein.
10 MS. MELVEIN: Yes, Your Honor.
11 THE COURT: Ckay. Good norning. Now, first of all,
12 et me say this: | have volum nous records, experts, all
13 this kind of information. There's no need to repeat that.
14 Fromtalking to the clerk I understand that you all
15 apparently are in agreenent with that to sone degree. But we
16 do have this video conferencing, videotape that needs to be
17 di spl ayed. And, of course, that's over in Judge Webber's
18 courtroom across the hall. And we will have to do that. So
19 anything either of you all, M. MG augh, M. Gorla, you w sh
20 to say relative to that?
21 MR. GORLA: Judge, | agree that we've said
22 everything we needed to say. It's in the docunents that you
23 have.
24 THE COURT: Yeah, they are volunm nous and we've been
25 trying to go over them So the quicker we can do this, the
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qui cker | can get busy working further on those docunents.

MR. GORLA: That's fine, Judge.

THE COURT: Okay.

MS. McELVEIN:  Your Honor, | have just one
adm nistrative matter.

THE COURT: Sure.

MS. McELVEIN: Pertaining to the docunents submtted
under seal pursuant to the court order and the agreed
protective order.

THE COURT: Yes.

MS. McELVEIN: So |I'm wondering as far as
referencing that to still protect that information if somehow
we could refer to it generally. This is information
contained in Director Crawford's interrogatory answers and
Director Crawford's supplemental interrogatory answers.

MR. GORLA: Judge, | have no problemw th that. And
if we need to go into it in nore detail, we'll let the Court
know and ask to approach the side bar.

THE COURT: That works for ne.

MS. McELVEIN:  COkay.

THE COURT: |Is there anything el se we need to do
before we adjourn and we nove over to Judge Webber's
courtroonf

MS. McELVEIN:  Well, Your Honor, the only thing I

woul d say is that we have Dr. Dershwitz standing by on video
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conferencing. He was about -- he was just getting to the
courthouse. So it's going to take hima little while to get
in. | thought that plaintiff could go ahead and proceed
since they are not presenting witnesses, and then | can
proceed with him

THE COURT: Well, | don't know that they got
anything that they want to proceed with. You just need to
figure out what tinme he'll be ready and they got to hook it
up, and we got to get over there. And | got to go through
t here and excuse nyself, say thank you and da, da, da, da for
usi ng sonebody else's courtroom And so it's not like | just
wal k out like |I do mne, you know. You can't just walk into
hi s chambers and wal k straight through like it's nmy spot.
I'"min sonebody el se's house, you know. M ght offer ne a
drink or sonething, | don't know. \Whatever. Water, that is.

MR. GORLA: Judge, like I said, | think the
docunments reflect our position. The affidavits are in the
record. You have all that.

THE COURT: Yeah, |'ve got all that.

MR. GORLA: | see no need to get up and regurgitate

THE COURT: So, Ms. MElvein, you have sone idea of
time that the witness will be ready?
MS. McELVEIN: Yes, he was arriving at the

courthouse. | spoke to him about ten m nutes ago, so he just
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6
1 had to go through security and find the proper |ocation.
2 THE COURT: Well, Jeff, what you can do -- the clerk
3 can go over, call and find out what the situation is and when
4 they are ready. And, Jeff, why don't you cone back and | et
5 t hem know. Make sure the courtroomis open so they can go
6 over. And then when we're ready to go, conme and tell us and
7 we' Il go on, okay.
8 MR. GORLA: Thank you, Judge.
9 MS. McELVEIN: Okay. Thank you.
10 THE COURT: Sure.
11 (Court in recess from10:04 a.m wuntil 10:22 a.m)
12 THE COURT: Good norning again. This is a strange
13 situation here, strange setting here. Okay. Are we ready to
14 proceed?
15 MS. MELVEIN: Yes, Your Honor.
16 THE COURT: Very well. Go ahead, Ms. McEl vein.
17 MS. McELVEIN: Hi, Dr. Dershwitz. M name is Denise
18 McEl vei n.
19 THE W TNESS: Good norni ng.
20 THE COURT: Are you able to hear nme?
21 THE W TNESS: Just fine, thank you.
22 MS. McELVEIN: 1'd like to have the witness sworn.
23 THE COURT: Very well.
24 MARK DERSHW TZ, M D., PH.D.,
25 Havi ng been first duly sworn, was exam ned and testified as
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foll ows:

DI RECT EXAM NATI ON

BY MS. MELVEI N

Q Woul d you pl ease state your nanme for the record?
A. Mark Dershwit z.

Q What's your current occupation?

A. "' man anest hesi ol ogi st at the University of

Massachusetts.

Q Where are you enpl oyed?
A At the University of Massachusetts.
Q And | have marked as Exhibit A a copy of your

curriculumvitae. Do you have it there?

A Yes, | do.
Q Okay. And is that your curriculumvitae?
A. Yes.

MS. McELVEIN: And 1'd like to admt that into
evi dence as Exhibit A

MR. GORLA: We have no objection, Judge.

THE COURT: It will be received.

MS. McELVEIN: | would nove that Dr. Dershwitz be
allowed to give expert testinony today, Your Honor.

THE COURT: Any objection?

MR. GORLA: No, Your Honor.

THE COURT: Very well. Go right ahead.

BY MS. MELVEI N
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8

1 Q Dr. Dershwitz, would you describe for us briefly your
2 occupati on as an anest hesi ol ogi st?

3 A What ny present position involves is a conbination of
4 provi ding clinical anesthesia in the operating room teaching
5 residents in ny training program as well as being

6 responsible for the training programin our department. |

7 al so have a nunmber of adm nistrative responsibilities in the
8 departnent as the academ c vice chair which include overal

9 responsibility for the training as well as things like

10 conti nui ng nedi cal education for the staff. And |I'm also the
11 poi nt person for interview ng and choosing the residents who
12 are in our program

13 Q Do you hold any other medical degrees?

14 A. Well, in addition to my MD., | also have a Ph.D in

15 phar macol ogy which | also obtained from Nort hwestern

16 Uni versity.

17 Q And what is pharmacol ogy?

18 A. Broadl y speaki ng pharmacol ogy is the study of the

19 effect of chemcals on living systens.
20 Q Okay. Could you explain that a little bit nore what
21 t hat neans?
22 A. Well, again, it's a very broad definition. But it's a
23 basi c nedical science that involves the study of how
24 chem cals interact and affect biological and |iving systens.
25 Q And does your experience relate to drugs that are used
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in lethal injection?

A Absolutely. M clinical work in the operating room
uses these nedications on a regular basis. And nmy past
research has enphasi zed the study of the tinme course of the
effects of intravenous anesthetic medications. That was ny
primary area of research over the |ast 20 years.

Q And what do you nmean by tinme course?

A. One of the things that's very inportant to an

anest hesiol ogist is to understand when a nedication is given,
how long it is expected to act. So we can predict when we
need to give nore nedication or when we can predict that the
patient is going to awaken from anesthesia. So that this
time course of the effect of the medication has been one of
my primary interests in ny career.

Q Have you researched and published articles on the

medi cati ons used to i nduce anest hesi a?

A Yes, | have, quite a few actually.
Q And what drugs are those?
A Well, today the nobst commonly used nedication to induce

anesthesia is propothol, which is or has pretty much repl aced
thiopental. Thiopental is the nedication that's commonly
used in lethal injection is |less commonly used today in

anest hesi a because we consider it to be too long lasting in
terms of its effects on the patient. Today it is inmportant

for nost of our patients to awaken very quickly from
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10

anesthesia and then be able to typically | eave the hospital
to go hone on a very short tine frane. And thiopental is a
much | onger lasting drug than the drugs that are nore
commonly used today, and that's one of the reasons that we
don't use it as often today in anesthesia as we did 10 or 20
years ago.

Q When you say thiopental, is that also sonmetines
referred to as sodi um pentothal ?

A Sodi um pentothal is the trade nanme of Abbott Labs, but
t hi opental is the official nane for the drug. And as a

phar macol ogi st, that's the termthat I"'mnmore likely to use.
Q Now, when thiopental is adm nistered, does everyone

have the same reaction to this drug?

A. Well, there are certainly differences fromperson to
person in ternms of, for instance, how long they will sleep
after a given dose. But everybody will be rendered

unconscious if given an adequate dose of thiopental.
Q Have you received and reviewed materials in

anticipation of your testinony today?

A Yes, | have.

Q Okay. Could you tell me briefly -- well, what you have
revi ewed?

A. Well, | have affidavits of M. Larry Crawford, |
believe there's two of them | have affidavits of Dr. Heath
and Dr. Goner. | think |I have two affidavits from
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11

Dr. Groner. And |I've also been provided with an exhibit that
you gave ne, the execution tinmes chart which shows your
state's experience with a lethal injection. And then, of
course, | prepared two decl arations and a nunber of exhibits
that | provided to you.

Q Okay. And just for the record, you're talking the tinme
chart that you referred to was taken fromthe interrogatory

answers, Crawford's?

A. | believe that is Exhibit I --
Q Ri ght .
A. -- in this case.

MS. McELVEIN:.  Just for the record, you have a copy
of all of this, but paralegal Kelly is going to give you a
copy.
BY M5. McELVEI N:
Q Did your research and your professional expertise
assi st you in analyzing these material s?
A. Yes. What | did was | used the protocol for [ethal
injection as used in Mssouri to then do an anal ysis that
permtted me to predict the probability that a person woul d
be conscious after varying tines of the injection of
t hi opental. And those analyses are Exhibits B and C,
believe, in this case.
Q Okay. And you used those charts B, C, and | think

there's also one D, and attached those to your affidavit that
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1 you submitted in this case?
2 A Yes, | did.
3 Q Ckay.
4 MS. McELVEIN:  And for the record we have the
5 affidavit marked as Exhibit E, and then the charts marked as
6 B, C, and D May | hand you these exhibits?
7 THE COURT: Sure.
8 BY M5. McELVEI N:
9 Q Okay. In Exhibit E, which is your affidavit, what 1'd
10 like for you to do is to turn to the second page. And
11 starting with the first drug that M ssouri uses in letha
12 injection, I'd like for you to discuss the dosage of the drug
13 and the purpose of the drug.
14 A. Well, the first medication adm nistered is thiopental
15 and M ssouri mandates a dose of 5 grans, which is the sane
16 thing as 5,000 mlligrams, which is as far as |I'm aware the
17 | ar gest dose of thiopental used in lethal injection in the
18 United States. Other states use less. California uses five
19 grams. | believe the other states use |l ess. The purpose of
20 t hi opental is to produce unconsci ousness.
21 Now, when we adm ni ster an anesthetic to a person,
22 the typical dose for the average size person that we give of
23 t hi opental is 300 to 400 mlIligrams. And so the dose of
24 5 000 mlligrams is 10 to 15 tines approxi mately the average
25 dose that's given to a person for surgery. And keep in m nd,
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1 for surgery usually we have a goal of having the person

2 awakened in a relatively short period of tine after the

3 procedure is over. And so we want to have the patient have a
4 relatively low | evel of hangover afterwards.

5 Now, when a dose as large as 5,000 mlIligrans of

6 t hi opental is given as conpared to the typical doses we use
7 for surgical anesthesia, first of all, the Iikelihood of

8 becom ng unconsci ous increases very high, and nore

9 importantly the duration of unconsciousness will be neasured
10 in hours rather than m nutes. And so even though

11 phar macol ogi cal |y thi opental has been called ultra short

12 acting barbiturate, that is a relative termconparing it to
13 the internediate and long |lasting barbiturate. Even as an
14 ultra short acting barbiturate, when it's given in a dose of
15 5,000 mlligrams, the duration of unconsciousness is hours.
16 The other thing that thiopental does as another

17 ef fect which nost anesthesi ol ogi sts consi der an adverse

18 effect is it depresses the heart's ability to punp. And so
19 al nost everybody given even the typical three or 400
20 mlligramdose of thiopental will have a significant decrease
21 in their blood pressure. But nost people who are reasonably
22 fit tolerate that short duration of decreased bl ood pressure
23 relatively well.
24 On the other hand, when a dose as |arge as

25 5,000 mlligrams is given, the ability of the heart to punp
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is substantially depressed and in a significant fraction of
t he popul ation, 5,000 mlIligrams is enough to cause
circulation to cease. And so --
Q Let me ask you with regard to the thiopental, if it's
used in surgery, when it was used in surgery, what anmount
woul d be given then?
A. Well, as | said, the typical dose to start an
anesthetic for surgery in an average size person is 300 to
400 m |l ligramns.
Q 300 to 400 mlIligranms of the thiopental ?
A Correct. And the duration of unconsciousness after a
dose of 300 to 400 mlligrams is typically on the order of
seven to ten mnutes. That's why it is classified as this
ultra short acting barbiturate. But when a dose of
5 000 mlligranms is given, the duration of unconsciousness is
measured in hours, not m nutes.
Q Do you have an estimate as to how many hours?
A. Well, I think if you refer to Figure C or Exhibit C,
which only carries the time course out to about three hours,
the concentration at the end of that three-hour tine frane in
Exhibit Cis still high enough to cause unconsci ousness.

Now, in my affidavit | believe |I calculated that the
average person of approxinmately 80 kilograms in weight or
approxi mately 176 pounds, the average person will remain

unconscious for a little over seven hours after a dose of
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5,000 mlligrams. That is under the assunption that after
such a large dose their heart will continue to beat. But as
| said before, a substantial fraction of people given
5,000 mlligrams will stop breathing and have their heart
stopped just by this | arge dose of thiopental.
Q VWhat 1'd like to do is have you turn your attention to
Exhi bit B.
A. Yes.
Q And | wanted to ask you, you prepared three graphs to
denonstrate your analysis of the five-gram dose of
t hi opental; is that correct?
A. Yes.
Q Okay. And these three graphs are marked as Defendant's

Exhibit B, C, and D And I1'd like you to start with Exhibit
B. And explain to us what the X axis is and what the Y axis
is and explain what this graph neans in |laynmen's terns.

A. Okay. Well, the X axis in both of these graphs is
time. A note that the time is on an algorithimc scale in
order to make it nore easily visualized. The Y axis is the
predicted arterial blood concentration of thiopental, again,
on an algorithimc scale. And | enphasize that this is the
predicted arterial concentration because it is the
concentration of thiopental in arterial blood that reflects
what the brain concentration is. And of course it is the

ef fect of thiopental in the brain that causes
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1 unconsci ousness.
2 So if we look at Exhibit B, as the tine increases
3 fromone to three mnutes, as the injection proceeds, the
4 arterial blood concentration of thiopental increases and
5 reaches a peek a little over 400 micrograms per milliliter
6 Then it starts to decrease as a function of time. And over a
7 period of about 20 mnutes it falls to a concentration of
8 around 60 m crograms per milliliter.
9 Now, Exhibit C carries this analysis out for a
10 peri od of approximtely 200 m nutes. And after 200 m nutes
11 the predicted arterial blood concentration of thiopental is
12 approximately 15 mcrograns per mlliliter.
13 Now, in terms of trying to then conpare or associate
14 these arterial blood concentrations of thiopental with the
15 effect on the human, Exhibit Dis a graph of the probability
16 of unconsci ousness as a function of the arterial blood
17 concentration of thiopental. And at |ow concentrations of
18 t hi opental, those below three to four m crograns per
19 mlliliter, alnmost every human is awake if their arterial
20 bl ood concentration is below three to four mcrogranms per
21 mlliliter. And we reach the 50/50 point at seven m crograns
22 per mlliliter. Meaning if we had a popul ati on of nornal
23 i ndi vi dual s, each of them having a thiopental concentration
24 of seven, about 50 percent would be awake and about
25 50 percent would be asleep. And then as the thiopental
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concentration increases beyond seven, then the probability of
unconsci ousness falls dramatically. And above concentrations
of approximately 12, al nost nobody is conscious.

Q And you're talking 12 mcrogranms per mlliliter?

A. That is correct. And those probabilities are actually
listed in nmy affidavit on pages 4 and 5, the very small

probability that sonebody could be conscious for varying

times after a dose of 5,000 mIligrans of thiopental.
Q What do you mean when you say unconsci ous?
A. Well, to a researcher the definition of unconsciousness

and the way that these experinments were actually perforned is
to ask the person to follow a specific conmand, typically
rai se your right arm raise your left leg, and see if they
are able to performthat command correctly. And so -- and
|"ve actually done a number of these experinments nyself in
volunteers. So a particular dose of medication is given and
t he bl ood concentration is neasured at a point in time. And
at that sane point in time the person is asked to follow a
specific command |ike raise your left |leg, raise your right
arm And if they are able to do that correctly, they are
deemed to be conscious. |If they are unable to do that
correctly, they are deened to be unconsci ous.

And these volunteers are typically extrenmely wel
notivated to cooperate with these experinents. So the data

obt ai ned from experinments such as this are highly reliable.

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:04-cv-01075-CAS Document 89  Filed 08/29/2005 Page 18 of 57

18
Q And in paragraph 8 of your affidavit you tal k about
your opinion to a reasonabl e degree of nmedical certainty. |If
you would just read those two sentences, | want to ask you
what -- to explain that a little bit.
A. Well, as | said before, 5,000 mlIligrans or 5 grams of

thiopental is a very, very |large dose. And after the
injection of this dose the predicted probability of

unconsci ousness as | calculated it is 99.99999999 percent.

For all intents and purposes it is hard to inmagi ne a human
bei ng remai ni ng conscious after this dose of nedication.
Because these probability cal culations by definition could
never be 0 percent on one end or 100 percent on the other, we
end up with probabilities with a lot of nines in them because
mat hematically you cannot have in this type of cal cul ation
100 percent. But this is practically speaking a dose that
guar ant ees unconsci ousness i n everybody for a significant
period of tinme.

Q Now, you've tal ked about unconsci ousness. |s awareness
and unconsci ousness the sanme thing that we're tal king about
or --

A Lack of awareness and unconsci ousness are

i nterchangeable ternms in ternms of the research definition
that | gave. So, in other words, a person who is considered
aware would be able to follow the sinple conmand that |

descri bed before, and a person who is unaware woul d be unable
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to follow that sane commmand

Q I'"d like to turn your attention now to the second drug
that M ssouri uses, the pancuroni um brom de.

A. Yes.

Q And | think that's listed in your affidavit as well.
Coul d you tell me how nuch of that?

A The protocol mandates a dose of 60 mlligrans of
pancuronium And, again, that is a very |large dose. The
typi cal dose for causing surgical paralysis, and this is

medi cation that we conmonly use during surgery, the typica
dose in an 80 kil ogram person would be approximtely six to
eight mlligrams. So this is about an eight to ten fold
overdose beyond what is commnly used during surgery.

Q And what's the purpose of the use during surgery?

A. The purpose of pancuronium during surgery is to provide
muscl e relaxation to make it easier for the surgeon to do the
operation. It is helpful in certain parts of the body where
t he surgeon is going through nuscle, let's say, for instance,
to obtain access to the abdom nal activity, the surgeon has
to go through the abdom nal muscles. And it is easier for
the surgeon to do so if those nuscles are rendered paral yzed.
So that's why we commonly produce paralysis for certain types
of operations.

Q And when you say the dose in an 80 kilogram that's

approximately 175 pounds, is that what you said before?
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1 A. Correct.
2 Q A 175 pound person. And that would be six to eight --
3 A. MIIligrams.
4 Q -- mlligrams. Now, according to what you've |isted
5 there in your affidavit in 4-A, B, C are there flush
6 sol utions that are used --
7 A. Yes.
8 Q -- between the drugs? Between the first and second
9 drug?
10 A Yes. And it is inportant to flush the IV line after
11 the thiopental and before the pancuroni um because thi opental,
12 the solution has a PH of around ten, so its PHis at the
13 basic end of the chem cal spectrum \hereas pancuroni um has
14 a PH of around five. And would the two drugs conme in contact
15 with one another, they would forma precipitate. So by
16 flushing the line of thiopental with the saline solution,
17 t hat prevents the possibility of the thiopental and the
18 pancuronium m xi ng prior to entry into the person's body.
19 Q And in Dr. Heath's affidavit he tal ks about a chem cal
20 veil that's caused by the adm nistration of the pancuronium
21 brom de. Could you explain what your understandi ng of that
22 i s?
23 A VWhat he neans is that if pancuroniumis given to a
24 fully awake person, it will paralyze all of the nuscles in
25 their body at this dose and it will cause themto have a

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:04-cv-01075-CAS Document 89  Filed 08/29/2005 Page 21 of 57

21

pl acid and serene | ook on their face. And his concern is
that if pancuroniumis given to a fully awake person, it
woul d be a horrible experience, but the person would be
unabl e to comruni cate that they were in such distress. And I
have no di sagreement with that contention. |In fact, in

anest hesia we take great pains to make sure our patients who
are paralyzed are not consci ous.

On the other hand, if the dose of pancuroniumis
preceded by a dose of thiopental, especially a dose as | arge
as 5,000 mlligrans, the likelihood that the inmate wl |
experience the paralysis caused by the pancuroniumis
negl i gi bl e.

Q And | wanted to ask you al so about the comment about --
that Dr. Heath makes in his affidavit about perhaps using
pent obarbital rather than the thiopental, to nake a sw tch.
Do you have an opini on about that?

A. There are many, many ways pharmacol ogically to achieve
the same end point. And pentobarbital is another option for
produci ng unconsci ousness. But conpared to the dose of

t hi opental that is mandated by M ssouri's protocol, there
woul d be no meani ngful difference whatsoever because

5,000 mlligranms is going to cause al nost everybody to remain
unconsci ous for hours. So substituting one barbiturate for
another will have no meani ngful effect whatsoever.

Q Have there been studi es about the use of pentobarbital
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1 i n humans?

2 A. Wel I, there have been, but many fewer studies.

3 Pent obarbital is a nedication that is uncomonly used today.
4 And since physicians in general and anesthesiol ogists in

5 particul ar have been conducting state-of-the-art kinetic

6 anal ysis, frankly, there's been no interest in conducting a
7 state-of-the-art analysis of the effects of pentobarbital

8 sinply because it's so uncommonly used. And so we have nuch
9 | ess data available to us on how a popul ati on of people wll
10 respond to a dose of pentobarbital in conparison to the huge
11 ampunt of data we have avail able to predict how people

12 respond to thiopental.

13 Q So it would be accurate to say that the dosage of

14 thiopental, it's easier to figure out what the actual dosage
15 of thiopental should be if the goal is to induce death?

16 A. Well, I would rephrase this in a slightly different

17 way. | would say that because of the wealth of data that we
18 have on thiopental, the effects of a dose of thiopental are
19 far nore readily predicted in humans than we would be able to
20 do with a drug like pentobarbital for which there is |ess
21 state-of-the-art kinetic data.
22 Q I'"d like to turn your attention now to the third drug,
23 t he potassium chl ori de.
24 A. Yes.
25 Q And if you could conment on the use of this drug and
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1 t he anount that's used.
2 A. Well, Mssouri mandates a dose of 240 m i equival ents
3 of potassiumchloride. And the effect of potassium chloride
4 is to basically turn off the heart's intrinsic pacemaker. So
5 what wi ||l happen after a dose of potassiumchloride in this
6 anount is the electrical activity in the heart will stop.
7 And so the heart will alnost imedi ately stop beating after
8 t he potassium chloride reaches the heart. That is assum ng
9 that the heart had not been stopped by the prior
10 adm ni stration of the dose of thiopental.
11 Q So what you're talking about is if you just gave the
12 potassium chloride if the individual had no other drugs?
13 A If a person had circul ation, this dose of potassium
14 chloride will stop the heart alnost instantly after it
15 reaches the heart.
16 Q And, again, | note that there is a saline flush before
17 this drug is adm nistered. |[|s that your understandi ng?
18 A. Yes.
19 Q Do you have any estimate as to -- fromthe start of the
20 t hi opental, the adm nistration of the thiopental through the
21 adm nistration of the third drug, how | ong before the heart
22 woul d stop?
23 A. I think that's very well described in your Exhibit I.
24 The injections began at the tinme listed in the third col um.
25 And the tinme that the inmate was pronounced dead is in the
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fourth col um.
THE COURT: Hold on.
Q Hol d on.
MR. McGRAUGH: Your Honor, 1'd like to inmpose an
objection as it refers to Exhibit I. And ny objection as to
Exhibit I is that we requested in discovery the dosages that

were used of the thiopental as it relates to the forner
inmates. We were not given a specific dosage. So we don't
know what dosage was given related to those inmates. As
such, Judge, | would object to Dr. Dershwitz stating a
concl usion that the dosage to be used in this instance would
be the sane as used in those instances and draw concl usi ons
t herefrom

MS. McELVEIN: | can withdraw this exhibit.

THE COURT: Very well.

MS. McELVEIN: That's fine.
BY MS. MELVEI N:
Q We're going to withdraw this exhibit.
A. Okay. Just talking from experience --

THE COURT: Move on fromthat.

MS. McELVEIN.  Ckay.
Q We're going to nove on. COkay, Dr. Dershwitz, do you
have an opinion to a reasonabl e degree of nedical certainty
whet her or not the three drugs used to carry out M ssouri's

| ethal injection cause any undue pain and suffering during
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t he execution by lethal injection?
A. Yes, | do. | think that if the protocol as described
here is inplenmented, the |ikelihood that the inmate will
experience any suffering is negligible.
Q. What |'d like to turn to now, Dr. Dershwitz, is to talk
alittle bit about the training and experience of the -- in

this case the persons m xing the drug. What is your
under st andi ng of that?

A. Well, according to the affidavit of -- the two
affidavits that | read of M. Crawford, that the nedications
are prepared by a board certified surgeon and |icensed
practical nurse.

Q What is the risk as far as m xing drugs when you're

t al ki ng about thiopental, pancuronium brom de, and the

pot assi um chl ori de?

A. Well, first of all, the second and third drugs do not
need to be m xed. They are a liquid solution in a vile that
is sinply drawn up into a syringe. The first medication,

t hi opental, is supplied by the manufacturer as a powder.

Now, there's a nunmber of different preparations avail able,
but the one that's typically used involves a syringe that has
two parts, and there's powder in one part of the syringe and
there's the water dilutant in the other part of the syringe,
and the two chanmbers are brought into contact with one

another so that the water then dissolves the thiopental and
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then the thiopental remains in the syringe.

Q And who would be -- who would be able to m x the

t hi opental from your experience based on your experience?

A. I think that you could teach virtually anybody to do
this. For example, in many departnments anesthesia techs are
all owed to prepare thiopental solutions to help the

anest hesiol ogists. And these are typically people with a
hi gh school diploma and a | ot of on-the-job training. So in
my opinion the title of the person is nmuch | ess inportant
than their prior experience and their training. But a
person's title is not very inportant to me as far as what
their qualifications are.

Q And when you' ve | ooked at Director Crawford's
interrogatory answers, and he has identified in there the
background of the persons who m xed the drug in this case?
A. Yes, | would expect a surgeon and a |licensed practical
nurse to be very experienced in drawi ng up and m xi ng

medi cations in general because that's sonething that they
probably have a | ot of experience doing in general.

Q What |'d like to turn to nowis the -- where it talks
about how the three syringes are | abeled. What's the
significance of that?

A. Well, in order to minimze the likelihood that the
inmate would suffer, it's absolutely crucial that the

nmedi cations be given in the correct order. And so it's
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i mportant to | abel the syringes to help increase the
i kelihood that the thiopental is given first.

Addi tionally, thiopental is a yellow solution.
VWher eas potassium chl oride and pancuroni um brom de are cl ear
and colorless solutions. So visually it is easy to tell the
di fference even without a |abel. But adding a |abel to each
of the syringes increases the security of making sure that
t he medi cations are given in the order mandated in the
pr ot ocol .
Q Okay. 1'd like to turn nowto the intravenous access

t hrough the fenoral vein.

A. Yes.

Q I would like for you to explain to the Court what does
t hat nean.

A. Well, first of all, the fenoral vein is a large vein

that carries the blood fromthe | eg back to the heart. And
in the typical adult the diameter of the fenoral vein is
about the sane size as the person's thunmb. So it's the

| argest peripheral vein in the body. And it is readily

| ocated because it is right next to the fenoral artery. And
in al nost everybody the fenoral artery has a strong boundi ng
pul se. So if one can place one's fingers on the fenora
arterial pulse, then the femoral vein is |located right next
toit. So locating it is very easy.

Now, one of the questions that has been raised not
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only in your state but in others is the reliability of the

i ntravenous access for lethal injection. Because we al

agree that if the IV -- if the function of the IV were to
fail, then that is one potential way that an execution could
go awmry. And by placing an intravenous catheter in the
fenmoral vein, that is one of the nost reliable places that
one could place an |V because the vein is large and it's easy
to |l ocate.

Q Are you aware of other jurisdictions that use the
fenoral vein to gain intravenous access?

A. I am aware that the federal governnent mandates the use

of the fenpral vein for the executions that it carries out.

Q I"d like you to take a look at Dr. Groner's affidavit.
A Okay.

Q There's two of them there's a first one and a second
one.

A I have those.

Q Okay. And I'd like to turn your attention to the

paragraph 12 of the second affidavit.

A. Yes.

Q Okay. And could you address what his concerns are

t here?

A. Well, he is disagreeing with ne on the |ikelihood that

a resident in training is going to be taught to place a

central venous catheter. And | said in ny affidavit, quote,
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1 Every resident in internal medicine, surgery, and al

2 surgi cal subspecialties, pediatrics, anesthesiology, and

3 ener gency mnedi ci ne have been trained to insert a centra

4 venous catheter, unquote. And in order not to offend ny

5 radi ol ogi cal coll eagues, | should have added radi ol ogists to
6 that list also. | stand by that statenent.

7 And, in fact, where he says pediatric residents at

8 Col unbus Children's Hospital are not trained in that

9 procedure, if that is a true statenent, | would be very

10 surprised. This norning | did not have a chance to confirm
11 that. | know at ny hospital pediatric residents are trained
12 to put in central venous lines. He said urol ogists,

13 ort hopedi ¢ surgeons, plastic surgeons, ENT surgeons, and

14 opht hal nol ogi sts are not trained. | wll grant that he is
15 correct with regard to ophthal nol ogi sts because

16 opht hal nol ogi sts technically are not surgical subspecialists.
17 On the other hand, all neurologists, orthopedic surgeons,

18 pl asti c surgeons, and ear nose and throat surgeons nust train
19 at | east one year in general surgery first. And | contend
20 that all surgical interns have experience with gaining access
21 to the central circulation.
22 My point in raising this topic is not to say that
23 every one of these specialists is an expert in placing a
24 central venuous line. The point that I"'mtrying to make is
25 that this is such a conmmon and rel atively benign procedure
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1 t hat many, many, many, many nedi cal people, regardl ess of
2 their area of training are trained to do so as part of their
3 resi denci es.
4 And, in fact, | did have time this norning to
5 confirmthat the American Board of Internal Medicine -- now,
6 we woul d consider internists to be, you know, anong the nore
7 broadly trai ned physicians, not super specialists. The
8 American Board of Internal Medicine requires that every
9 resident in internal nmedicine be trained to place a centra
10 venuous catheter. They have a quota of these that they have
11 to fulfill and their programdirector nust certify that every
12 resident has nmet this, you know, requirenment along wth, of
13 course, many, many other requirements that the program
14 director has to certify.
15 So the bottomline in ny mind is placing a centra
16 venuous catheter is not a procedure that is in the real m of
17 only the nost rare of specialists, but it is commonly done by
18 many, many different branches of medicine. And, again,
19 what's nore inportant to me is not the person's title --
20 MR. McGRAUGH:  Your Honor, |'m going to object.
21 A. -- but their level of experience. And if sonmebody
22 regularly places --
23 Q |"msorry, Dr. Dershwitz, let ne ask you anot her
24 guestion. Could you explain the procedure itself for
25 inserting an intravenous line into a fenoral vein?

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

Case 4:04-cv-01075-CAS Document 89  Filed 08/29/2005 Page 31 of 57

31
1 A. Okay, the procedure is straightforward. The fenora
2 vein is | ocated because of its proximty to the fenora
3 artery. So the person who is going to do the procedure
4 pal pates the fenoral artery and typically makes a mark where
5 the artery is and then nakes a mark where the vein is. The
6 skin is then scrubbed with an antiseptic solution. Loca
7 anesthetic solution is injected with a small needle in order
8 to render the area nunb. Typically a small needle is
9 inserted first into the femoral vein to confirmits |ocation,
10 and then that needle is withdrawn. A larger needle is then
11 pl aced into the fenoral vein. And once the fenoral venous
12 circulation is obtained, it is confirned by the fact that the
13 bl ood is nonpul satile and dark in color. It is easy to tel
14 the difference between the fenoral vein and the fenora
15 artery because the femoral arterial blood will pulsate. It
16 will squirt quite a distance fromthe needle and it will be
17 bri ght red.
18 Once the needle is in the fenoral vein, a wire is
19 inserted through the needle and the needle is w thdrawn.
20 This wire is made of a stainless steel and it |looks like it
21 could be an electrical wire, but it's very, very flexible.
22 Q Dr. Dershwitz, is that the wire then that has the
23 cat heter?
24 A No, the wire is separate fromthe catheter. Once the
25 wire is inserted into the femoral vein then the catheter is
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1 inserted over the wire. And what this neans is that the hole

2 in the fenoral vein that the needle and the wire made is of

3 smal |l er caliber than the dianeter of the catheter that's

4 going to be ultimately inserted. Once the catheter is

5 inserted over the wire into the vein, the hole that was

6 created is actually sealed. And then the catheter is

7 typically sutured in place to make it secure and a bandage is

8 applied over the insertion site and the procedure is done.

9 Q Okay. | want to ask you, Dr. Dershwitz, what is your
10 opinion as to having | ooked at Director Crawford' s Answers to
11 Interrogatories, and | don't want you to tal k about, you
12 know, what's in those, but having reviewed that, do you have
13 an opinion as to the ability of the doctor to insert this
14 fenmoral vein or intravenous line into the fenoral vein?

15 A. Well, | don't know obviously the name or the specific

16 background of the surgeon in particular, but the vast

17 maj ority of surgeons in general are confortable and very

18 experienced in doing this procedure. And if this particular
19 surgeon is experienced in doing the procedure, | have little
20 reason to be concerned that there is a |ikelihood that

21 sonmething is going to go awy.

22 Q Now, | want to ask you as far as turning to another

23 area here where there's been sone concern raised, as far as

24 once the intravenous line is inserted, what about nonitoring
25 that area, that specific site? Wat's your opinion about
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t hat ?

A. Well, if the intravenous catheter was placed into the
fenoral vein, and typically when the catheter is placed, the
person doing the insertion confirnms after final placenent
that it's still in the right place by virtue of the fact that
you obtain dark and nonpul satile bl ood through the catheter,
then no further nonitoring is necessary because the

i kelihood of it becom ng dislodged in the next severa

m nutes is negligible.

Q Okay.
A If I may give you an exanpl e.
Q I want to address one other area with you tal king about

where Dr. Heath's affidavit, paragraph 45 of his affidavit

tal ks about the need to assess anesthetic depth.

A. VWhat paragraph nunber is that?
Q Par agr aph 45.
A Okay. His concern is that the executioners have no

trai ning, conpetency, or proficiency, excuse nme, in the
assessnent of anesthetic depth. Now, it is crucial for an
anest hesi ol ogi st to be able to assess anesthetic depth when
the goal is to have the patient awakened quickly at the end
of the case. The need for this type of nonitoring is

obvi ated by giving such a | arge dose of thiopental that's
goi ng to render everybody unconscious for quite awhile. So

the need for trying to figure out if the person remins

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

Case 4:04-cv-01075-CAS Document 89  Filed 08/29/2005 Page 34 of 57

34
1 conscious X nunmber of mnutes later is really not a concern.
2 MS. McELVEIN: That's all | have, Your Honor.
3 THE COURT: Cross-exam nation.
4 CROSS- EXAM NATI ON
5 BY MR, M GRAUGH:
6 Q Dr. Dershwitz, ny nane is Chris McGraugh. | represent
7 Ti m Johnston. | have a few questions for you. | hope to be
8 brief, okay. Are you having any trouble hearing nme?
9 A. Not at all, sir.
10 Q Okay. Let's do alittle house cleaning matters first,
11 Doctor. As far as -- | want to reviewwith you all the
12 materials that you reviewed in comng to your opinions today
13 and those that are included in your affidavit, okay.
14 A. Yes.
15 Q And just in order to keep it brief, Doctor, is
16 everything that you discussed on direct exam nation that you
17 went through with the Attorney General everything that you
18 reviewed in this case?
19 A. That's a hard question to answer because as you
20 probably know, | aminvolved in sonme cases in other states,
21 and so | actually comonly read about this particular topic
22 as it comes up. So, for instance, | reread yesterday the
23 wel | -known article in the Lancid concerning |ethal injection
24 t hi nki ng that you mght bring it up to discuss it with ne.
25 Ms. McElvein did not bring it up, but since you mght, | have
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a copy of and | reread it.

Q So would it be fair
protocols from other states?
A | have reviewed ot her
to formny opinion in this case.
derives fromthe protoco
affidavit.
Q Okay. That's really what |
find out what

opi ni on here today and those that

affidavit, okay. And would it
A. Yes.

Q Okay.

t he actual execution site?

A. No, | have not.

Q Have you been --

you revi ewed what equi pnent

time of the execution?

to say that

have revi ewed and i ncorporated for your

prot ocol s,

have you reviewed any |istings or

assune that that

A. I

noni tor or whatever, but I

Q Okay. Now, as to -- and |
have any effect as far as what your
A. No.

Q OCkay. Now, as to --

besi des this case you
opi ni on ot her
need t hem

but | don't

My opinion in this case

as described in M. Crawford's

want to get to. I want to

materials you are using to rely on for your

are contained in your

be M. Crawford's affidavit?

Have you revi ewed any photographs or video of

have

is on the execution site at the

may have been informed about things |ike an EKG

don't think it's in witing.

doesn't

opinion is here today?

have you intervi ewed any doctors
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that participated in the execution protocol ?
A. | don't understand the question.
Q " msorry. Have you interviewed the doctor who is
i nvol ved in the execution protocol ?

MS. McELVEIN: Objection, vague. Are you talking
about in M ssouri?

MR. McGRAUGH:  Yes.

MS. McELVEIN:  COkay.
A. I am unaware of who specifically wote the protocol
Q ' m asking about the doctor that actually participates
in the protocol that you discussed on direct exam nation
about m xi ng the drugs.
A. I have not interviewed the surgeon who m xes the drugs
or places the IV.
Q Have you had -- have you intervi ewed or discussed
anything with the actual executioners?
A. No.
Q Anything with Larry Crawford or any of the other
def endants in the case?
A. I have not communicated directly with M. Crawford,
only through his affidavits.
Q Now, as to your direct testinmony, | want to talk with
you a little bit about the drugs used in the M ssour
execution protocol, okay?

A. Yes.
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Q Okay. And the first is thiopental; is that right?
A. Yes.
Q Okay. And the purpose of thiopental is to render the
i nmat e unconsci ous; is that correct?
A. That is correct.
Q Okay. And we don't really know how t hi opental works,
do we?
A. Well, that's a difficult question. W know what

neurotransmtter systemit interacts with, and so | can tel
you at a nol ecular level what it does. It potentiates the
neurotransm tter gamma-am nobutyric acid. | think that's
pretty well established.

Q Okay. But let me ask you, do you know how or do you
under stand how t hi opental works at the nol ecul ar |evel?

A. Well, that's a very conplicated question, but

t hi opental binds to a receptor and it increases the activity
of gamma- am nobutyric acid. Now, gamma-am nobutyric acid is
what's called an inhibitory neurotransmtter. So, therefore,
when its activity is increased, brain activity then decreases
i ncluding the |Ievel of consciousness. And | think that's
been pretty well established.

Q Okay. Let ne just refer you, Doctor, to testinony you
gave in Janmes Reid versus Gene Johnson in the Eastern
District of Virginia. Do you recall that?

A. Yes.
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Q And that was |ast year?

THE COURT: Counsel, is there any issue in this case
relative to this thiopental? |Is there any issue here? 1| did
not know that this was in controversy.

MS. McELVEIN:  Your Honor, | would just add that I
think Virginia, | think they issue two granms, so |I'm not
sure.

THE COURT: No, |I'mtalking about in this case
whet her or not this whole subject matter that is being
broached by M. MGraugh is in controversy in this case.

MS. McELVEIN: Not to ny know edge.

MR. McGRAUGH: Judge, it's just background | eading
to the questions | was going to ultimately get to.

THE COURT: Have you got enough background?

MR. McGRAUGH: Let ne ask it this way, Judge. |
think 111 get what | need.

THE COURT: You said you were going to be brief.

MR. McGRAUGH: |I'mtrying to.

THE COURT: Try harder
BY MR, M GRAUGH:
Q Dr. Dershwitz, the focus of thiopental is on the brain,
is that correct, the locus of howit effects the body is the
brain; is that right?
A. Not Really. The primary desirable effect, which is the

production of |oss of consciousness, that indeed occurs in
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the brain. But there are substantial cardiovascul ar effects
that are inseparable. Now, npst anesthesiol ogi sts consider
those to be adverse effects, but they are substantial.

Q Al right. Well, et me ask you this, Doctor. In your
testinmony in Reid versus Johnson in the Virginia court you
wer e asked this question: "Wthout going into great conpl ex
detail explain why. How does it happen? Does it go into the
brai n?" And your answer was, "That's a very good question
because we actually do not understand how thi opental works at
a mol ecular level. But in a nore generalized way certainly
its primary | ocus of action is on the brain and it alters
brain activity so that the person | ooses consciousness.” |Is
that correct?

A. Li nguistically I have no problemwth that. | stand by
my prior statenent.

Q Okay.

A. We know a | ot about how it works, but we don't know
everythi ng about how it works.

Q Okay. Now, Doctor, as to the adm nistration of

t hi opental, it's not uncommon for surgeons or

anest hesiol ogists to adm nister a drug like thiopental to
render sonmeone unconscious and then give thema drug simlar
to pancuroni um brom de to paralyze them is that correct?

A. Correct.

Q Okay.
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A. In other words, the production of unconsci ousness and

t he production of paralysis are common and routine during
surgery.

Q Okay. And, Doctor, would it be fair to say that one of
the reasons why you're introduci ng pancuronium bronide in the
execution protocol is to paralyze the body so it doesn't give
any physiol ogical manifestations of suffering for the

Wi t nesses' benefit; is that correct?

A. That's not how | would phrase it. May | use nmy own
wor ds?

Q. Sur e.

A First of all, I do not know the specific reason why

because |1've never interviewed the person why this particular
drug was chosen, but | can surm se. There are two things
that typically happen or that I would expect to typically
happen during an execution. Once the brain is deprived of
oxygen, it is common to manifest seizure activity. Now,
sei zure activity by definition occurs in an unconsci ous
person. The pancuroniumw || prevent the notor nmanifestation
that is the jerking novenments during seizures. | believe it
is reasonable to assune that many |ay persons would view the
sei zure as suffering on the part of the inmate.

Second of all, potassiumchloride in addition to
havi ng significant electrical effect on the heart al so has

direct electrical effects on skeletal muscles throughout the
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body, and that is to cause involuntary novenment which can be
significantly mtigated by pancuronium So it is ny belief
that the pancuroni um was added to or nade a part of the
protocol in order to decrease the |ikelihood that the

w tnesses would perceive the inmate as suffering.

Q Okay.

A. But | freely admit that this is just a hypothesis on ny
part.

Q Okay. Now, Doctor, in the setting of surgery, | think

we' ve already established thiopental or a drug |ike
t hi opental and a drug |ike pancuroni um brom de is not

unconmmon; is that correct?

A. Very conmon.
Q Okay. And because of that and I think you testified on
direct exami nation, there is a -- great pains are taken to

make sure that the patients are not awake and paral yzed at
the sanme tine; is that right?

A. Yes, with the understanding that the dose of thiopental
or related drugs used during surgery is nmuch | ower than used
during an execution because we typically need to wake the
patient up in a very short period of tine.

Q | understand, Doctor, but in a surgical setting that is
sonet hi ng that anesthesi ol ogi sts pay a great deal of
attention to to nake sure that their patients are not awake

and paralyzed at the sanme tinme; is that right?
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A. That's absolutely right.
Q Okay. And awareness under anesthesia is a real problem

and a real concern in the anesthesiol ogist comunity, isn't

it?
A. Awar eness under anesthesia, yes, is a real concern.
Q And | think you' ve been quoted in the past as saying at

| east .2 percent of people having surgery have experienced
awar eness under anesthesia; is that correct?

A. Well, the | atest data suggests that if we take al
coners to the operating room approximtely 0.2 percent or
approximately one in 500 experiences awareness under
anesthesia. There's certain subsets of the popul ati on where
the risk is actually quite a bit higher.

Q And because of that, Doctor, if you multiply that
agai nst the nunmber of surgeries that go on, that's a rather
| arge number, is it not?

A. It's a significant nunber, and it's a significant
concern in our practice.

Q Okay.

MS. McELVEIN:  Your Honor, I'mgoing to object to
this line of questioning as irrelevant because it concerns
surgery. A person undergoing surgery is not directly related
to --

MR. McGRAUGH: |I'IIl link it up, Judge.

THE COURT: Well, get to the |ink.
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BY MR, M GRAUGH:

Q As to when you perform surgery or when you are acting
as an anesthesiologist in a surgical setting, you make a

cal cul ation of the anesthesia that is to be used and the
dosage to be given for the length of time that person is
going to be under; isn't that right?

A That's not exactly right. W don't necessarily

cal cul ate in advance how much is going to be needed. W give
usual ly incremental doses and then nonitor the patient's
response to those individual doses. That's the type of

noni toring that anesthesiol ogists are trained to do.

Q Okay. But throughout that process you're continuing to
nmonitor to make sure that person is under, conpletely under;
is that correct?

A. That's the goal, yes.

Q Now, and you would admt, Doctor, that if -- if the
sodi um pentothal is not adm nistered or not admni nistered
correctly or not given in the proper dosage that the

adm ni stration of the pancuronium brom de and then follow ng
t he potassium chloride would be an i nhumane death, would it
not ?

A. | agree that if an awake person were given pancuroni um
and then potassiumchloride, it would be horrible.

Q And there is a way to nonitor and there is a way that

you nonitor whether an individual is conpletely under
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1 anesthesia; isn't that true?
2 A Well, that's one of the things that anesthesiol ogists
3 are trained to do, yes.
4 Q And one of that is an EEG machine; isn't that correct?
5 A. That is not standard of care yet. It is a new device
6 t hat has not been universally adopted. | happen to be a
7 proponent of it, but it is not universally adopted.
8 Furthernore, it would not work in the setting of an
9 executi on.
10 Q But there are other -- there are other comonly used
11 machi nery that you use to determ ne the |evel of anesthesia;
12 isn't that correct?
13 A. Actually there is no commonly used nonitoring device to
14 determ ne the depth of anesthesia. It is the person's
15 clinical experience which is used to assess the depth of
16 anest hesi a.
17 Q Okay. As it relates to your review of the
18 interrogatory answers or the Crawford affidavit, are the
19 people at the execution site trained to nonitor the | evel of
20 anest hesia that's given?
21 A. I don't know what the surgeon's level of training is in
22 this regard. | would suspect that the others are not.
23 Q And as far as the surgeon, you have no information one
24 way or the other?
25 A. I know a little bit about his background and training,
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1 but | don't know what his experience in the anesthetic end of

2 surgery is.

3 Q And so the answer to ny question is as far as the

4 i nformati on provided to you, you have no -- no one at the

5 execution site as far as you know has training in determning

6 t hat depth of anesthesia?

7 A As far as | know. But as | also said before, | think

8 the need for that is not there.

9 Q Well, that wasn't nmy question. | want to discuss with
10 you about this -- on direct exam nation the Attorney General
11 brought up that in -- there was a di sagreenent between you
12 and Dr. Groner as to paragraph -- in his affidavit, paragraph
13 12, as to who was conpetent to place a fenmoral line. Do you
14 recall that questioning?

15 A. First of all, that paragraph does not discuss

16 conpetency. That paragraph di scusses who receives training
17 in this procedure as part of their residency training.

18 Q Okay. Then 1'll rephrase ny question. You recall this
19 di sagreenment ?

20 A. Yes.

21 Q Okay.

22 A. And he's wrong.

23 Q Wel I, and, Doctor, |I'msure Dr. Groner would say you're
24 wrong. By this affidavit he's saying you're wong, isn't he?
25 So there's a di sagreenent between two expert professionals,
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is there not?

A Yes. And if given the time, | will produce evidence
fromthe relative board certification entities that w ||
prove that he is wong because nost of these board
certification entities have witten requirenents that their
trai nees receive instruction in the placement of central
venous lines. And if he is unaware that this is going on at
his institution, then he needs to be educated on this. But

it is going on in his institution.

Q Woul d you not agree with nme, you two di sagree on this?
A. Sure. But he's wrong.

Q And he woul d say you're wrong.

A He has the right to say anything he wishes, it's a free
country. He's still wong.

Q Let nme ask you this, let's talk about the fenoral

lines. You state the fenoral vein lies close to the fenora
artery and fenoral nerve; is that correct?

A. I never mentioned the fenoral nerve.

Q Well, then let me ask it. Does the fenoral vein lie
close to the femoral nerve?

A. No. The fenmpral artery is in between the fempral vein
and the fenoral nerve. So as |long as one goes on the side of
the fenoral vein, the likelihood of hitting the fenoral nerve
is essentially nil. 1t's never happened to me. [It's

possi bl e for sonebody with dyslexia not to know what side
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it's on, but I would say that that's pretty unlikely.
Q So the fenoral nerve does not lie close to the fenpra
vein, is that what you're saying, Doctor?
A. No, what |I'msaying is the fempral artery, which is a
readily |l ocated structure about the width of your thumb, |ies

in between the artery and the vein. So if you can find the
artery, you know the vein is on one side, you know the nerve
is on the other. So if you're looking for the vein, the

i kelihood that you're going to hit the nerve is renote, not
that it's not inpossible.

Q | didn't ask you that, Doctor. | asked you whether the
fenoral vein lies close to the fenoral nerve is what | asked
you. And | would appreciate if you would restrict your
answers to nmy questions.

A. Well, the problemis |I don't understand your question.
Can you define for ne the word close? |I'mtrying to

el aborate on ny answer because | don't understand the word
close. It's not close.

THE COURT: Hold on just a mnute. This is very
interesting. You know, we as |awyers are wordsmiths. But it
seens |like the doctor here in terns of conpetence and cl ose
has one upped you.

BY MR M GRAUGH:
Q In the fenoral catheter vein is there a kit that's

provi ded for that?
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1 A Many manufacturers make such a kit.
2 Q Okay. And is a scalpel normally included in a kit?
3 A It's included in case it's needed. It's not
4 necessarily needed.
5 Q Okay. And the catheter that is used here is |arger
6 t han the standard peripheral IV, is that not true?
7 A. Well, there's no such thing as a standard periphera
8 V. Peripheral 1Vs come in all sizes. | have put catheters
9 | arger than your typical triple lunen catheter in an arm
10 vein. So your question doesn't nmake any sense.
11 Q Doctor, let me ask you this --
12 A. They have conme in many different sizes.
13 Q Let's tal k about some things that can go wong in the
14 pl acenent of a fernoral Line. A large hematona can devel op
15 with an arterial puncture; is that correct?
16 A. If given enough tinme, especially in a patient who is
17 anticoagul ated, if a person is on a blood thinning
18 medi cation, that makes it nmore likely. And a person who is
19 not on a bl ood thinning nedication, that likelihood is pretty
20 tiny.
21 Q And al so puncture on a fenoral nerve could occur?
22 A. Well, of course, if the person is conpletely
23 i nconpetent and goes on the wong side of the artery, yes,
24 they could hit the nerve. But to do that you have to be
25 dysl exic, blind, or inconpetent. | don't know anybody who

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 4:04-cv-01075-CAS Document 89  Filed 08/29/2005 Page 49 of 57

49
has done that.
Q If the needle travels through the vein and strikes the
bone in the pelvis that's possible as well?
A Anything is possible, sir. It's just not good
practice.
Q And al so as far as placenent of the fenoral catheter,

an unrecogni zed interior catheter placenment could cause the
drugs to flow down the leg instead of the heart or brain;
isn't that correct?

A. Well, if you left the catheter in the artery, yes. But
it's inconceivable to me if the catheter were in the artery
where it would get pulsatile blood that squirts quite a

di stance out of the end and it would be bright red. The

bl ood com ng fromthe vein would have to be w thdrawn and
it's going to be dark. Again, only a blind person or an
idiot couldn't tell the difference in a normal patient.

Q Al so catheter tip mal placement or mal position could be

a conplication?

A. | don't know what that neans.
Q Well, the catheter tip |ies outside the vein.
A. Well, if it were not in the vein, one would not be able

to aspirate blood and one woul d know about it instantly.
Q These issues all go to the conpetency of the individual
that is actually placing the catheter, doesn't it?

A Yes, that's exactly what | said before. The person's
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1 title is less inportant to me than their |evel of experience
2 in doing a particul ar procedure.

3 Q But these conplications all exist, do they not?

4 A Again, anything is possible. | wll concede that

5 anything that could possibly go wong m ght go w ong.

6 Q Well, let me refer you, Doctor, to the Journal of

7 Ameri can Medi ci ne 2001, reported over 17 percent of incidents
8 of medical conplications in fenoral central vein catheter

9 Are you aware of that?

10 MS. McELVEIN: Objection, what are you referring to?
11 MR. McGRAUGH: To the Journal of American Medicine,
12 2001 report.

13 MS. McELVEIN:  Well, Your Honor, | object. | don't
14 know t hat our expert has that.

15 MR. McGRAUGH: Well, Judge, I'masking himif he's
16 awar e of that.

17 THE COURT: Well, haven't you all exchanged

18 i nformati on and things that you were going to refer to?

19 MR. McGRAUGH: Wl --
20 MS. McELVEIN: | do not have a copy of that, Your
21 Honor, what he's referring to.
22 MR. McGRAUGH: Judge, |I'm going to ask him whet her
23 he actually knows --
24 THE COURT: Well, then you're going to be testifying
25 to what's init.
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1 MR. McGRAUGH: |'m just asking whether he's --
2 THE COURT: That's an objection. That's sustained.
3 Move on
4 BY MR, M GRAUGH:
5 Q Are you aware, Dr. Dershwitz, of any data that suggests
6 that there's over 17 percent incidents of nmechanica
7 conplications in fenoral central |ine placenents?
8 A. Isn'"t that the same question you just asked ne?
9 Q I'"mjust asking if you're aware of any, Doctor.
10 A. Yes.
11 Q You're aware of it?
12 THE WTNESS: Am | able to discuss the paper that
13 you just sustained his objection?
14 THE COURT: 1'Il tell you what, let's nove on from
15 this line of questioning. | sustained the objection. And
16 you' ve basically as the doctor said asked the sane questi on,
17 and then there's not going to be any discussion of it, so
18 there's not going to be any discussion of, so that's the end
19 of it. Mbve on.
20 BY MR. M GRAUCGH
21 Q Doct or, approxi mately how many states have you
22 testified on behalf of related to the appropriateness of
23 their execution protocol ?
24 A. Two.
25 Q And how many have you offered affidavits in support of
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it?
A. I think an additional five or six.
Q Okay. The affidavit you prepared in this case which

you' ve been referring to, Doctor, is that one you prepared
specifically for this case?

A. Parts of it are specific to this case and parts of it,
for instance, relating to ny training and qualifications, |
have used an affidavit not only in cases relating to |etha
injection but 1've also used it in cases where |'ve defended
doctors against mal practice. |It's basically boilerplate

| anguage that | use on all of ny affidavits.

Q My question is --

A. You didn't let me finish, sir. Certain paragraphs in
this affidavit are absolutely specific to the State of

M ssouri .

Q Okay. And so it's fair to say sonme of it's borrowed,
sone of it specific fromother affidavits; is that right?

A. Borrowed from previous witings that | did.

Q Now, did you carefully review it, Doctor, to make sure
it's accurate?

A. | did. | will not stake ny life that there's no typos
in here, but to the best of my ability | proofread it before
subm tting it.

Q And you read it before you signed it?

A. | read it over, and to the best of ny ability there is
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no typographical errors. All | can say, it's to the best of
my ability.

Q Okay. Doctor, on the |ast page of the affidavit where
your signature appears?

A. Yes.

Q Does it indicate that you signed it before the notary
public on the 9th day of October 2005?

A. This is not a notarized affidavit. VWhat | have in
front of me is a declaration. | think the phrasing is the

sane as the affidavit. But what | have in front of ne here
is a declaration.

Q Well, let the record reflect here the affidavit was
filed in this court shows it was signed before a notary
public on October 9th, 2005.

Doctor, are you being paid for your testinony here

t oday?

A. Not yet | haven't.

Q Do you anticipate to be paid for your testinony here

t oday?

A Yes, I'"'mgoing to submt a bill to the people of

M ssouri .

Q And what is your charge for offering this testinony and

the work you' ve done in this case?
A | charge $400 an hour for work that | can do at hone

ni ghts and weekends. And whenever | travel to testify
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1 somewhere, | charge a flat fee of $3,000 a day.
2 Q Do you know what the charge to date in this case is?
3 A I just told you.
4 Q | didn't have a specific amunt.
5 A. Well, | haven't totaled up how many hours |'ve spent.
6 MS. McELVEIN: |'m going to object.
7 A. So | don't know how many hours so far.
8 THE COURT: Sustained. M. MG augh, you aren't
9 before a jury to incite themif you can belittle sonmebody and
10 get in all this stuff, please.
11 MR. McGRAUGH: That's all | have, Judge.
12 THE COURT: You're up here putting testinmony before
13 a pro. Please.
14 MR. McGRAUGH: That's all | have.
15 THE COURT: Anything el se?
16 MS. McELVEIN:  Your Honor, | want to offer into
17 evidence -- | hadn't offered Exhibits B, C, D and E yet.
18 already offered into evidence Exhibit A And then because
19 M. MG augh referred to Exhibit G which is the affidavit of
20 Larry Crawford, I'd like to offer that into evidence as well
21 THE COURT: Any objection?
22 MR. McGRAUGH: No, Your Honor.
23 THE COURT: Fine, they are received. Anything else?
24 MR. McGRAUGH:  Your Honor, we would offer Exhibits
25 1, 2, 3, 4, and 5. They've been already previously provided
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1 to the Court.
2 THE COURT: Any objection?
3 MS. McELVEIN:  Your Honor, | don't have a copy of
4 t hem
5 MR. McGRAUGH: They do have a copy. Exhibit 1 is
6 the affidavit of Mark Heath. Exhibit 2 is his curricul um
7 vitae. Exhibit 3 is the affidavit of Jonathan G oner.
8 Exhibit 4 is exhibit of Jonathan G oner. Exhibit 5 is his
9 curriculumvitae, all of which have been provided.
10 THE COURT: Fine. Any objection there?
11 MS. McELVEIN:  No, these |look Iike the same ones
12 t hat have been attached.
13 THE COURT: Fine, they will be received. Anything
14 el se?
15 MS. McELVEIN:  No, Your Honor.
16 THE COURT: Anything el se?
17 MR. McGRAUGH: No, Your Honor.
18 THE COURT: Very Well. Thank you, Dr. Dershwtz,
19 you're excused. You may step down.
20 THE W TNESS: Thank you, sir.
21 THE COURT: Very Well. Listen, I'"'mgoing to go to
22 work imrediately on this. | know that tine is of the
23 essence. | appreciate your efforts. And |I'mgoing to do the
24 best 1 can. And if | can, | may get sonething out |ate
25 today. Worst case scenari o, Mnday norning, okay.
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1 MR. GORLA: Thank you, Judge.

2 THE COURT: |I'mgoing to work to try to get
3 sonet hing out | ater today, okay.

4 MS. McELVEIN:  Thank you.

5 THE COURT: Thank you all very much.

6 (Court in recess at 11:47 a.m)
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10 enpl oyed by, nor related to any of the parties or attorneys
11 in this action, nor financially interested in the action.
12 | further certify that this transcript contains
13 pages 1 - 57 and that this reporter takes no responsibility
14 for m ssing or danaged pages of this transcript when sane
15 transcript is copied by any party other than this reporter.
16 I N W TNESS WHEREOF, | have hereunto set ny hand
17 at St. Louis, Mssouri, this day of
18 , 2005.

19
20
/'s/ Susan R. Moran
21 Regi stered Merit Reporter
22
23
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