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I. NATURE OF TFIE CASE

The basic question presented by this case is whether the

State has a constitutional or statutory duty to provide an

identical program of education to adult criminal offenders

between the ages of 18 and 21 incarcerated in the state prisons,

and to juveniles who are tried, convicted and sentenced as
\

adults, and similarly incarcerated, as the State provides to

children free to attend the public schools. The State appeals

from a trial court judgment imposing such a constitutional and

statutory duty.

II. ASSIGNMENTS OF ERROR

1. The trial court erred in entering its Amended

Order Granting Summary Judgment To Defendants School

Districts, Granting Summary Judgment To Plaintiffs, And

Denying Summary Judgment To Defendants Bergeson and

Lehman. CP 2339-50. This Order is set forth in full in

Appendix A.



2. The trial court erred in entering Conclusions of

Law 1 through 7 of said Order. CP 2347-48.

III. ISSUES RELATING TO ASSIGNMENTS OF
ERROR

1. Does Article IX of the State Constitution impose

on the State a duty to guarantee a kindergarten through 12'h

grade (K-12) education to adult criminal inmates between the

ages of 18 and 2 I, or juveniles tried, convicted, sentenced and

incarcerated as adults ?

2. Does equal protection require the State to provide

an identical program of education to adult criminal inmates

between the ages of 18 and 21, or to juveniles tried, convicted,

sentenced and incarcerated as adults, as the State provides to

children in the public school system?

3. Does the Basic Education Act, RCW 28A.150,

apply to such inmates?



IV. STATEMENT OF THE CASE

A. Procedural History

This suit was filed as a class action by certain inmates in

the State prisons against the Superintendent of Public

Instruction (SPI) and the Secretary of the Department of

Corrections (DOC). CP 988-1004.1 The trial court certified a

class defined as:

All individuals who are now, or who will in the

future be, committed to the custody of the

Washington Department of Corrections who are

allegedly denied access to basic or special

education during that custody, and who are, during

that custody, under the age of 21 or disabled and

under the age of 22.

(Hereinafter the "inmate class".) CP 203-04.

Insofar as the State's appeal is concerned, the inmate

class alleged that its members are beneficiaries of Article IX of

After this suit was commenced, the inmate class amended its
complaint, adding certain school districts as defendants. CP 205-18. The

trial court granted summary judgment to the school districts, concluding
that unlike the state, school districts have no obligation to educate the
inmate class. CP 2220-21, 2349. See Appendix A, Conclusion of Law 8
and Order. CP 2349.



the State Constitution and the Basic Education Act, RCW

28A.150. In this respect, the inmate class alleges that it is

entitled to the identical education, through the identical

educational system, as that provided in the public schools. The

inmate class further alleged that Laws of 1998, ch. 244, RCW

ch. 28A. 193, violates equal protection by providing a course of

education to members of the inmate class under the age of 18

that is different from the education provided in the public

school system and by directing further study of appropriate

educational programs for inmates between the ages of 18 and

21.2 CP 1002.

The inmate class sought a judgment declaring that its

members are beneficiaries of Article IX and the Basic

2 The inmate class also alleged that the state violated the
Individuals With Disabilities In Education Act (IDEA), 20 U.S.C. § 1400
et seq. and chapter 504 of the Rehabilitation Act of 1973, 20 U.S.C. § 794.
CP 1001-02. The trial court granted summary judgment to the state
dismissing these claims by the inmate class. CP 2349. The inmate class
cross appeals from the trial court's judgment on these claims. CP 2391-
2410.



Education Act. CP 1001. The inmate class also sought

injunctive relief requiring the State to provide class members

the same course of instruction, through the same educational

system, provided in the public school system and

"compensatory education" identical to that provided in the

public schools to inmates who had been allegedly denied such

an education in the past. CP 1003-04.

On stipulated facts and cross motions for summary

judgment, the trial court granted judgment to the inmate class

on its claims under Article IX of the state constitution, the

Basic Education Act and equal protection and invalidated Laws

of 1998, chapter 244. 3 CP 903-1294, 1294A-1607, 1893-2016,

2138-49, 2216-26, 2277-80, 2378-89.

3 The trial court's oral decision is set forth in Appendix B. CP
2216-2225. The stipulated facts are set forth in Appendix C (attachments
omitted). See CP 1010-20; 1479-1569.



B. Factual Background

This is not a case about whether the inmate class will be

afforded educational opportunities. The class members are

afforded educational opportunities. CP 1015-17. Instead, this

case is about whether the state must operate the public school

system in adult prisons.

Pursuant to statutes governing the adult prison system,

the DOC offers all prisoners the opportunity to participate in

several programs of education. CP 1015-17. These programs

include adult basic education, English as a second language,

general educational development (GED) preparation,

vocational skills training, crime related programs, and job

readiness training. CP 1015-16.

Adult basic education includes instnaction in reading,

writing, mathematics, interpersonal and problem solving skills.

CP 1016. The competency-based GED preparation program

involves preparation courses for taking the GED examination



in the five areas covered by the examination: writing, social

studies, science, interpreting literature and the arts, and

mathematics. English as a second language courses include

instruction in speaking, reading and writing skills for offenders

whose primary language is a language other than English. Job

readiness training includes introductory instruction in those

basic skills necessary for workplace success such as industrial

safety, job dynamics, and computer basics. Vocational skills

training includes preparation for various occupations, including

building construction/maintenance, business computers,

welding, barbering, etc. Crime related programs include

courses in anger/stress management, victim awareness and

similar programs. CP 1015.

Historically, the DOC, through contracts with local

community colleges, provided educational programs at some

institutions that led to the granting of a high school diploma.

CP 1014. These programs were discontinued in 1996 when

7



DOC adopted competency-based instruction. This decision

reflected the fact that most offenders obtained GED certificates

instead of high school diplomas. CP 1014-15; 1019. For fiscal

years 1991-1996, an average of 37 high school diplomas were

awarded per year to inmates incarcerated in DOC, while for the

same years an average of 567 GED certificates were awarded

per year to inmates. Id.

In 1997 and 1998, in compliance with Laws of 1997, ch.

338, § 41, DOC decided to concentrate all male inmates under

age 18 at the Clallam Bay Corrections Center (CBCC) and all

female inmates under age 18 at the Washington Corrections

Center for Women (WCCW). See CP 1012. The purpose of this

concentration was to separate the under age 18 inmates from

older inmates as required by Laws of 1997, ch. 338, § 41. As

required by § 43 of that statute, DOC entered into a contract with

the Peninsula School District to provide educational services to



the female population at WCCW for the period of February 2,

1998 through August 31, 1998. CP 1018, 1526-40. 4

As of April 1998, there were approximately 100

offenders incarcerated in the DOC under age 18. CP 1012. Of

these, about 10 were women and 90 were men. As of the same

date, there were approximately 1,027 inmates under the age of

21 incarcerated in prisons operated by the DOC. CP 1012.

Approximately 209 of the offenders under age 21 were

documented as having a high school diploma or GED. CP

1015. The number of inmates under 18 is expected to increase

over the next several years as a result of the mandatory decline

provisions of Laws of 1997, ch. 338. CP 1012.

In 1998, the Legislature passed ESSB 6600. Laws of

1998, oh. 244, RCW ch. 28A.193, et seq. CP 1343-50. 5 ESSB

4DOC was in the process of negotiating a similar contract for the
male inmates when the Legislature changed the law in 1998 as set forth
below. See CP 1937.

5The record on review did not contain all numbered pages to
ESSB 6600. See CP 1343-50. Thus, ESSB 6600 is attached hereto as
Appendix D.

9



6600 provides generally that the SPI shall solicit proposals from

education providers to provide educational services to inmates

under the age of 18 in adult prisons. RCW 28A.193..020; CP

1343A-1344. The school district in which the inmates are

located has a right of first refusal to provide the education

program. If the school district declines, other providers such as

community colleges, Educational Service Districts and the like,

may provide the service. In the event all providers decline, the

Educational Service District in which the inmates are located

must provide the service. CP 1344; RCW 28A. 193.020(2).

The Legislature in ESSB 6600 required SPI to solicit

education providers for inmates because it was concerned that

requiting local school districts to provide education programs to

inmates would place an unfair burden on districts with prisons in

their jurisdictions. See CP 1937, 1959, 1969. According to the

House Bill Report, the Legislature did not believe that school

districts should be required to serve prison inmates:

10



Local school districts should not be required to

provide education services in adult correctional
facilities. This bill will establish a process for
finding a willing and capable education provider.

CP 2078 (House Bill Report ESSB 6600); see CP 1936

("Districts are also concerned about issues of liability, employee

safety and other contract issues, and servicing a population and

environment with which they do not have experience.").

ESSB 6600 called for a study from SPI and DOC

regarding the educational needs of inmates aged 18-21. Laws of

1998, ch. 244, § 15; CP 1349A-1350. The purpose of the study

is to determine:

the impact of providing educational services and

special educational services to those inmates on

the security and penological interests of the
correctional institutions that incarcerate those

inmates, and the ability of local school districts,

the community and technical colleges, private

vendors, juvenile detention centers, and the

correctional institutions to provide those

educational and special services.

/d.

11



The reason the Legislature chose to study the issue of

educating 18-21-year-old inmates was that there were "a great

many unanswered questions" regarding the needs of that

population, the costs of educating them, and who the provider

shouldbe. See CP 1969-70.

To implement ESSB 6600, SPI issued a request for

proposals for the provision of educational services to inmates

under the age of 18. CP 1018, 1542-1551. Cape Flattery School

District, in which Clallam Bay Corrections Center is located,

signed contracts with DOC and SPI to provide educational

services to the under 18-year-old population at Clallam Bay for

the 1998-99 school year, and continuing from year to year until

terminated by the parties. CP 1018, 1488-1505. Peninsula

School District signed similar contracts for the under age 18

population at the women's prison. CP 1018; 1483-86; 1507-17.

These contracts provide that inmates who turn 18 while in the

12



program may complete the academic year before leaving the

program. CP 1489, 1496, 1508.

At

V. ARGUMENT

The State's Constitutional Obligation Under Article
IX Of The State Constitution Is-To Establish A
Uniform, General And Appropriately Funded Public
School System.

Article iX, § 1 of the State Constitution provides:

It is the paramount duty of the State to make

ample provision for the education of all children

residing within its borders, without distinction or

preference on account of race, color, caste, or sex.

The State Constitution directs the Legislature to make

ample provision for the education of all children by

establishing a general and uniform system of public schools.

Seattle School District v. State, 90 Wn.2d 476, 513, 585 P.2d

71 (1978) (SchoolFundingl). Article IX, § 2 provides:

The legislature shall provide for a general

and uniform system of public schools. The public

school system shall include common schools, and

such high schools, normal schools, and technical

schools as may hereafter be established. But the
entire revenue derived fi'om the common school

fund and the state tax for the common schools

13



shall be exclusively applied to the support of the
common schools.

' The State Has Provided A Publicly Funded General
And Uniform System Of Comm.on Schools. That The
Innlate Class Members Havee ulsq_Dlscualified Themselves
From Attending The Public School System Does Not
Diminish The Fact that The State Has Satisfied Its
Constitutional Obligation.

The State does not question that Article IX places on it a

constitutional duty to provide adequate public educational

opportunities for children residing in Washington and that the

constitution requires the State to satisfy its obligation by

creating a general and uniform system of public schools. The

State has established just such a public school system. See

RCW 28A. 150.295.

The Legislature has put in place an elaborate framework

for administering the public school system through the Office

of the Superintendent of Public Instruction, the State Board of

Education and school districts. RCW 28A.150.170,

28A.150.220, 28A.300.040. The Legislature has defined the

scope of basic education to be delivered by the public school

14



system in grades kindergarten through 12, and in response to

School Funding I, the Legislature has established a system for

funding the public schools. RCW 28A. 150.250. These actions

fully satisfy the State's obligation under Article IX. Seattle

School District, 90 Wn.2d at 518-20; CP 1305. See RCW

28A. 150.200.

Despite the fact that the State has a publicly funded

general and uniform system of public schools, the inmate class

alleges that the State has not satisfied its constitutional duty.

CP 1001-02. In effect, the inmate class argues that the State is

constitutionally compelled to ensure that every child residing

in Washington actually receives a publicly funded K-12

education, regardless of criminal conduct that causes his or her

removal from society and incarceration in the adult prison

system. CP 1001. Article IX does not require the State to

guarantee that every individual receives a publicly funded K-12

education. What the constitution requires and what the State

15



has done is to put in place a public school system that offers

every child, without regard to "race, color, caste, or sex, the

opportunity for a K- 12 education. See RCW 28A. 150.210.

These provisionsiArticle I.X, §§ 1 and 21 together
contemplate an educational system in wl_ch to the
extent p.ractical through statewide planning and
financial support, eacli child is afforded an equal
opportunity to learn, regardless of differences in
Iris or her family and community resources.

Seattle School District, 90 Wn.2d at 547, Utter, J. concurring

(emphasis added).

The simple fact of the matter is that by virtue of their

own criminal behavior, the members of the inmate class have

disqualified themselves fi'om taking advantage of the State's

public school system. While this criminal wrongdoing reflects

serious shortcomings on the part of the inmate class members,

it does not amount to a constitutional shortcoming on the part

of the State. See Seattle School District v. State, 90 Wn.2d at

513 ("the State may discharge its 'duty' only by performance

unless performance is prevented by the holder of the right").

16



The criminal conduct of the inmate class members

compels their removal from the general public, including the

school system that the Legislature has established to serve the

public, and requires their incarceration in adult prison facilities.

The criminal conduct of the inmate class and the legal

consequences of that conduct hardly amount to a failure by the

State to provide an opportunity for class members to receive an

education in the public schools. Rather, it amounts to a failure

on the part of the inmate class to take advantage of the

opportunity that the State provides. 6

6 It is not a novel concept that persons convicted and incarcerated
for serious criminal offenses lose many opportunities that they otherwise
would have had. In re Young, 95 Wn.2d 216, 219-20, 622 P.2d 373
(1980) ("Persons sentenced to incarceration necessarily lose many of the
fights and privileges of ordinary citizens, 'a retraction justified by the
considerations underlying our penal system'."), citing Price v. Johnston,
344 U.S. 266, 285 (1974); see also Sandin v. Conner, 515 U.S. 472, 115 S.
Ct. 2293, 2301, 132 L. Ed. 2d 418 (1995) ("lawful incarceration brings
about the necessary withdrawal or limitation of many privileges and
rights."). Indeed, students expelled from the public schools similarly
deprive themselves of the opporturtity for a public school education. See
RCW 28A.600.010(3). But their expulsion does not mean that the State
has failed to meet its obligations under Article IX.

17



C. The Beneficiaries Of Article IX Are Children
Residing In The State. The Members Of The Inmate
Class Are Not Children Within The Meaning Of
Article IX.

Even if the State were constitutionally obligated to

guarantee that each child residing in Washington receives a

K-12 education, and the State is not, the constitutional claim of

the inmate class would fail.

In interpreting a constitutional provision, the court is to

ascertain and give effect to the purpose for which it was

adopted. Westerman v. Cary, 125 Wn.2d 277, 288, 892 P.2d

1067 (I994). In this regard, the court looks first to the

language used in the provision, and gives the language its

ordinary meaning. Malyon v. Pierce County, 131 Wn.2d 779,

799, 935 P.2d 1272 (1997); State ex tel. O'Connell v. Slavin,

75 Wn.2d 554, 452 P.2d 943 (1969).

Under Article IX, § 1, the State's obligation to make

ample provision for public education

"children residing within its borders".

is a duty owed to

CP 1030. The term

18



"children' is not defined in Article IX. In its ordinary usage, a

child is a "person between birth and puberty". Webster's II

New Riverside University Dictionary 255 (1984). Black's Law

Dictionary 239 (62 ed. 1990) includes the following definition

of the term "child": "At common law one who had not attained

the age of fourteen years, though the meaning now varies in

different statutes[.]" CP 1266.

In Washington law, "all persons shall be deemed and

taken to be of full age for all purposes at the age of eighteen

years." RCW 26.28.010. Specifically, such persons may

marry, vote, contract, execute a will, make decisions regarding

their own medical care and may sue or be sued in their own

right. RCW 26.28.015. The state's compulsory education law

similarly applies only to persons under the age of 18. RCW

28A. 225.010(1).

In this case, the majority of the inmate class is comprised

of persons over the age of 18. See CP 1012. These class

19



members are not children as that term is ordinarily defined.

Rather, they are adults, having reached the age of legal

majority. Article IX does not compel the state to provide a

public common school education to adults. The trial court

erred in so holding. 7

The remaining members of the inmate class are persons

under age 18 who have committed particularly serious crimes.

See CP 1012. The criminal law and the constitution allow

these members of the inmate class to be treated as adults.

RCW 13.04.030(1)(e)(iv); RCW 13.40.110. CP 1268-71. See

In re Boot, 130 Wn.2d 553, 572, 925 P.2d 964 (1996)

(sustaining RCW 13.04.030 against constitutional challenge).

The inmate class members under the age of 18 lawfully

have been tried, convicted, sentenced and incarcerated as

7 The trial court erroneously elevated to constitutional stature the

provisions of RCW 28A.150.220(5) which make each school district's
program of basic education available to persons at least 5 years old and
less than 21. CP 2221-22, 2386-87. The fact that the Legislature has
chosen to make a public school K-12 education available to persons up to
age 21 does not mean that it constitutionally is compelled to do so. For

20



adults. As to perhaps the most fundamental of their

constitutional interests -- their very liberty -- these members of

the inmate class are deemed adults. There is no reason to treat

them as anything less for purposes of education. Indeed, the

very history and circumstances of these members of the inmate

class suggest that their educational needs are quite different

from children who are free to attend the public schools and

who presumably will remain free upon completion of their K-

12 educations.

As this court has recognized, the education and training

appropriate for juvenile offenders incarcerated in juvenile

detention facilities may be different from those of other

juveniles. Tommy P. v. Board of Commissioners, 97 Wn.2d

385, 398, 645 P.2d 697 (1982) ("While we do not attempt to

specify the content of such a program of education, it should

reasonably address the special needs of juvenile offenders and

reasons discussed above, the State is not, and the trial court erred in ruling
otherwise.

21



the policy of the Legislature of rehabilitating such offenders

into productive members of society."). This is all the more true

of inmates in the adult prison system, where the primary

objective of incarceration is punishment and education plays a

secondary role. See RCWs 9.94A.010, 72.09.010; State v.

Barnes, 117 Wn.2d 701, 711,818 P.2d 1088 (1991).

D° The Equal Protection Clause Does Not Compel The
State To Provide The Same Program Of Education
To Criminal Offenders Incarcerated In The State's
Prisons, As The State Provides To Persons Who Are
Not Incarcerated. The Trial Court Erred In
Invalidating Laws Of 1998, Chapter 244.

The trial court held that ESSB 6600, Laws of 1998,

chapter 244 (chapter 28A.193 RCW) violates the equal

protection clause because it treats members of the inmate class

differently for educational purposes fi'om fi'ee children, at

liberty to attend the public school system. The trial court erred

in so holding.

Statutes are presumed to be constitutional. State v.

Shawn P., 122 Wn.2d 553, 560-61,859 P.2d 1220 (1994). To
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invalidate a statute, the challenging party must prove beyond a

reasonable doubt that the statute violates the constitution. State

v. Schaaf, 109 Wn.2d 1, 17, 743 P.2d 240 (1987).

In this case, the inmate class challenges ESSB 6600

under the equal protection clause. CP 1002. Equal protection

of the laws requires only that persons similarly situated with

respect to the purpose of the law receive similar treatment. It

does not require similar treatment for persons dissimilarly

situated. Monroe v. Soliz, 132 Wn.2d 414, 427, 939 P.2d 205

(1997). The inmate class and children flee to attend the public

schools are not similarly situated with respect to educational

programs. By virtue of their criminal conduct, members of the

inmate class are incarcerated. They are confined to a penal

institution. They are not free to leave prison to attend the

public school system or to take advantage of other programs

and amenities available generally in free society. By law, the

inmate class resides in and must remain in a secured facility.

23



In addition, their criminal misconduct and attendant

incarceration indicates that educational and training programs

appropriate to their circumstances may be very different fi'om

those appropriate for law abiding children. In short, equal

protection considerations are not implicated by ESSB 6600.

Moreover, a statute generally will be upheld against an

equal protection challenge if it is rationally related to a

legitimate state interest. See State v. Shawn P., 122 Wn.2d

553,560-61,859 P.2d 1220 (1994). The trial court erroneously

applied a strict scrutiny test to ESSB 6600. Such scrutiny

applies only if the legislative classification effects a suspect

class or threatens a fundamental right. State v. Schaaf, 109

Wn.2d 1, 17, 743 P.2d 240 (1987). ESSB does neither.

Juveniles are neither a suspect nor a semi-suspect class.

In re Boot, 130 Wn.2d 553, 572-73, 925 P.2d 964 (1996).

Distinctions based on age generally are subject to rational basis
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review. Gregory v. Ashcro3q, 501 U.S. 452, 470, 111 S. Ct.

2395, 2406, 115 L. Ed. 2d 410 (1991).

Nor is there a fundamental right to an education under

the United States Constitution. San Antonio School District v.

Rodriguez, 411 U.S. 1, 35 (1973). Moreover, as demonstrated

above, the State has fully satisfied its obligation under Article

IX. And for reasons previously explained, the inmate class

members are not children and thus are not beneficiaries of

Article IX of the State Constitution. The trial court therefore

erred in applying strict scrutiny to ESSB 6600.

Under the rational basis test, the legislative classification

will be upheld unless it rests on grounds that are wholly

irrelevant to achievement of legitimate state objectives. State

v. Shawn P., 122 Wn.2d at 561. "Under the rational basis test,

a statutory classification will be upheld if any conceivable state

of facts reasonably justifies the classification." Id. at 563-64

citing Haberman v. WPPSS, 109 Wn.2d 107, 140, 744 P.2d

25



1032 (1987). The rational basis need not have actually

motivated the Legislature. Haberman, 109 Wn.2d at 140.

Here, the Legislature has authorized different types of

educational programs for inmates than it provides to law

abiding children. As to law abiding children, the Legislature

chose in the Basic Education Act to make a high school

education available through age 21. For inmates under 18, SPI

has contracted to offer that type of education, as ESSB 6600

authorizes. See Laws of 1998, ch. 244 § 10, CP 1558-59. As

to inmates over 18, educational programs include GED

preparation, English as a second language, job readiness,

vocational training, and the like. CP 1016; see also RCW

72.09.460(3) (requiring DOC to prioritize its resources to meet

the goals of "[a]chievement of basic academic skills through

obtaining a high school diploma or its equivalent and

achievement of vocational skills .... ").
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The legislative distinction between inmates and law

abiding children is rationally related to the legitimate state

objective of meeting the unique educational needs of prisoners.

The Legislature rationally could have concluded that inmates

have different educational needs than law abiding children.

Inmates, by virtue of their criminal history, are less likely to

need purely academic instruction than they are to need

competency-based programs that teach basic skills like reading

and writing and vocational programs that teach marketable

employment skills. Arguably, the purpose of an inmate

educational program should be to enable inmates to obtain

gainful employment upon release rather than to provide them

with college preparation, s

s In School Funding 1, the court emphasized that the content of any

educational program should be decided by the Legislature. Seattle School
District v. State, 90 Wn.2d at 518-19. Also, the courts traditionally have
recognized that the problems of prison administration are unique and
intractable and best left to the discretion of prison officials. See Turner v.
Safely, 482 U.S. 78 (1987).
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As to under 18-year-old inmates, the Legislature

rationally could have concluded that such inmates are the most

appropriate to receive a high school diploma program. The

small number of such inmates and their relatively young age

could be seen to justify the provision of a high school program

for these inmates and not for those inmates over age 18.

Judged by a rational basis standard, the legislative

classifications made by ESSB 6600 plainly are rational.

The inmates contended below that the education program

provided under ESSB 6600 was unconstitutional even as to

those inmates under age 18 because the statute allegedly

burdened or delayed the exercise of their rights. CP 1002. The

inmates speculate that the request for proposal process may

cause a delay in selecting a provider or may result in choosing

an unqualified provider. This contention is meritless. Even

assuming that ESSB 6600 delays the selection of a provider,

that delay does not rise to the level of requiring strict scrutiny
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of the statute. See Planned Parenthoodv. Case?7, 505 U.S. 833,

886, 112 S. Ct. 2791, 120 L. Ed. 2d 674 (1992) (upholding 24-

hour waiting period prior to exercise of abortion fights).

to school district concerns regarding safety,

unfamiliarity with the prison environment, the

Due

and their

Legislature

Instead, thechose not to require them to provide a program.

Legislature authorized a request for proposal process to select a

willing and capable provider. CP 2078. Since the process

requires the selection of a capable provider, the statute does not

"burden" these inmates alleged educational fights so as to

warrant strict scrutiny.

E. The Basic Education Act Establishes A General And
Uniform System Of Public Schools Available To
Those Persons Free To Attend Them. It Does Not
Apply To Persons Incarcerated In Adult Prisons.

The trial court held that the Basic Education Act, chapter

RCW 28A. 150.200 et seq., applies to the inmate class. The trial

court erred.
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The Basic Education Act establishes a uniform System of

public schools, available to those free to attend them. See RCW

28A.150.295; CP 1304. The Act goes on to define the course of

education to be provided in those schools and to establish the

administrative apparatus to operate them. The Basic Education

Act states the goals for the common school system (RCW

28A.150.210); the requirements to be followed by the school

districts (RCW 28A.150.220); and determines how State

resources are to be distributed to fully fund the constitutionally

required education program (RCW 28A. 150.250 through .260).

Pursuant to RCW 28A. 150.220(5), school districts throughout

the State deliver basic education to students in the common

school system, ages 5 and less than 21 years of age, who reside

in that particular school district. CP 1306.

Several rules of statutory construction are relevant and

dictate that the Basic Education Act does not apply to the

inmate class. The primary purpose of statutory interpretation is
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to identify and give effect to the intention of the Legislature.

Lindstrom v. Ladenburg, 136 Wn.2d 595,963 P.2d 869 (1998).

The court looks to the language of the statute read as a whole,

and considered in light of related statutes, to discern legislative

intent. Western Petroleum Importers, lnc. v. Friedt, 127

Wn.2d 420, 428, 899 P.2d 142 (1995); Fray v. Spokane

County, 134 Wn.2d 637, 649, 952 P.2d 601 (1998). Great

weight is accorded to contemporaneous construction placed on

a statute by officials charged with its enforcement, especially

where the Legislature has acquiesced in that construction over

a long period. In re Sehome Park Care Center, lnc., 127

Wn.2d 774, 780, 903 P.2d 443 (1995).

Nothing in the Basic Education Act read as a whole and

considered in context suggests or implies that it was intended

to apply in prisons or to prisoners. Read as a whole, it seems

evident that the Act applies to the public school system, not the

adult prison system. Key terms such as "common schools" and
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"public schools" provide the frame of reference for the entire

Act and do not include prisons. RCW 28A.150.010, .020;

School Dist. No. 20 Spokane County v. Bryan, 51 Wash. 498,

504, 99 Pac. 28 (1909). This also is consistent with the trial

court's ruling that school districts have no duty to educate

inmates. CP 2366, 2376, 2387.

In addition, over much of the time that the Act has been in

effect, the Legislature has provided separately for the education

of prisoners. See CP 1015-16 (facts 36-39); RCW 72.09.010;

RCW 72.09.460 (providing an education program for inmates).

The Legislature's very enactment of ESSB 6600 demonstrates

that it does not consider the Basic Education Act to apply to the

inmate class. The Legislature explicitly excluded prisoners

from the compulsory attendance provisions of the Act in ESSB

6600. See Laws of 1998, ch. 244, § 14; RCW

28A.225.010(1)(d); CP 1348A. This too expresses the

Legislature's view that prisoners do not have a statutory right
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to basic or special education services under the Basic

Education Act.

Finally, prior to the trial court's ruling, the Act had never

been applied to persons incarcerated in adult prisons. See CP

1013-14 (facts 25-30). The Basic Education Act has been law

for 21 years, since 1978, yet school districts under the Act have

never provided a K-12 program of education to inmates

incarcerated in adult prisons. See CP 1018 (stipulated fact 47).

• In sum, the Basic Education Act simply does not apply

to the inmate class.

///

///

///

///

///

///

///
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VI. CONCLUSION

For the reasons stated above, defendants Bergeson and

Lehman request that this court reverse the trial court's order

granting summary judgment to the inmate class.

RESPECTFULLY SUBMITTED this _ day of

April, 1999.

CHRISTINE O. GREGOIRE
Attorney General

\/
C_ f-LISA L. SUTYON :-

Assistant Attorney General
WSBA #16005
Education Division
P.O. Box 40100
Olympia, WA 98504-0100
(360)-753-2582

THOMAS J. Y(_JNG I

Assistant Attorney General
WSBA #17366
Criminal Justice Division
P.O. Box 40116
Olympia, WA 98504-0116
(360) 586-1445
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•SUP[;_:;I.;: '[;OUR,
i HURST#:, .70!_- 'd.', 5H

"98 OEC-3 ?2 :i8

BEf! " - ---; :._,_.2 ',_L !-=,"L

THE HONORAB(__E CFIR/STINE A. POIV[EROY

r_,72 . tt,. .... ,

IN TIIE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN .-kiND FOR THE COUI'NTY OF THURSTON

SD.'NSIRAE TUNSTALL, et al.,

Plaintiffs,

V.

TERESA BEROESON,

Superintendent of Public
Instruction, et ai.,

Defendants.

NO. 97-2-02754-1

AMENDED ORDER

(1) GtLaS'_TINO SUMMARY JUDGMENT TO
PLAINTIFFS;

(2) GRANTING SUMMARY JU-DGMENT TO
DEFENDANTS SCHOOL DISTRICTS;

(3) DENYING SUMMARY Jb,DGNLENT TO
DEFEND.,._NTS BERGESON AND LEHMAN;

(4) ORAaNTING IN PART, AND DENYING IN
PART, PLAINTIFFS" MOTION TO

CLARIFY;
(5) GRANTING PLAfNTIFFS' MOTION TO

RECONSIDER FEDERAL CLAIMS AND

DISMISSING THOSE CLAIMS;
(6) GRANTING DEFENDANTS BERGESON'S

AND LEHMAN'S MOTION TO SHORTEN
TIME;

(7) DENYING DEFENDANTS BERGESON'S
AND LEt-HvlAN'S MOTION FOR STAY;

(8) GRANTING DEFENDANTS BERGESON'S
AND LEHM.AN'S MOTION FOR ENTRY OF
FINAL JU'DGMENT

THIS M.ATTER having come on regularly before the Court on defendants Teresa Bergeson,

Superintendent of Public Instruction's and Joseph Lehman, Secretary of Department of

Corrections' motion for summary judgment and dismissal; motion to stay and motion to

amend/revise jud_m'nent; motion for entry, of a final judgment; and school districts' motion for

summary judgment; and plaintiffs' morion for summary judgment; plaintiffs' motion to clarify.

Court's oral ruling of October 9, 1998; plaintiffs' motion for reconsideration of the Court's

November 6, 1998 order; and. plaintiffs appearing by and through their attorneys, Patricia J. A._ur,

Appendix A

I ATTOILNEY GENERAL OF WASI-ffNGTON

Criminal Jusuce Division

PO Box 40116

Olympia, WA 95504-0116

CP 2339 ¢360_5S6--l-ia'_

AMENDED ORDER GRANTING SJ TO

SD5 & PLTFs & DENYING SJ TO OSPI &

DOC; & RULING ON OTHER MOTIONS.
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David C. Fathi, Patricia H. Wagner, and .amgela Luera; defendant Teresa Bergeson, appearing by

and through her attorneys, Christine O. Gregoire, Attorney General, Lisa L. Sutton, Assistant

Attorney General, W. Howard Fischer, Senior Assistant Attorney General, and Robert E. Patterson,

Senior Counsel, Assistant Attorney General; defendant Joseph Lehman, appearing by and through

his attorney, Thomas J. Young, Assistant Attorney General; defendant Dr. H. Jerome Hansen,

Superintendent, She/ton School District, appearing by and throuygh his attorney, William A. Coats;

defendants Dr. Arthur Himmler, Superintendent, Steilacoom School District; Gene

Superintendent, Cape Flattery School District, Dr. Bill Prenevost, Superintendent," Monroe School

District, Dr. Phil Snowdon, Superintendent, Cheney School District, Dr. Mark Mitrovich,

Superintendent, Peninsula School District, and Dr. Ellen Wolf, Superintendent, Walla Walla

School District, appearing by and through their attomey,M.ichael A. Patterson.

THIS MATTER having come before the Court for hearing on September 25, 1998,

October 9, 1998, November 6, 1998, November 20, 1998, and December_ 1998, and on

defendants' and plaintiffs' motions for summary judgment and dismissal, and the Court having

reviewed and considered the files and records herein, and the following documents:

DEFENDANTS BERGESON'S AND LEHMA_N'S
MOTIONS FOR SUMMARY JUDGMENT

• Defendants Bergeson's and Lehman's Motion for Summary Judgment; Memorandum Of
Authorities in Support of Summary Judgment and Dismissal; Declaration of Lisa L. Sutton

in Support of Motion for Summary Judgment and Dismissal by Bergeson and Lehman dated
September 8, 1998 with attached appendices I-31 and stipulated facts 1-8.

Appendices 1-31 to Defendan_ Bergeson's and Lehman's Motion for Summary Judgment:

Appendix #

1 Plaintiffs' Third Amended Complaint for Injunctive and Declaratory Relief and
Compensatory Education (original complaint filed November 4, 1997, third

amended complaint dated August 4, 1998)

2 Defendant Teresa Bergeson's Second Amended Answer and Defenses to

Plaintiffs' Third Amended Complaint

3 Defendant Joseph Lehman's Second Amended Answer and Defenses to Plaintiffs'

Third Amended Complaint; Defendant Shelton School District's Amended

A.MENDED ORDER GRANrI'ING SJ TO

SDs & PLTFs & DENYING SJ TO OSPI &

DOC; & RULING ON OTHER MOTIONS.

CP 2340

ATTORNEY GENERAL OF WASHI'NGTON

Criminal Ju_ex Division

PO Box 40116

Olympia, WA 98504-.0116

(360) 586- b_5
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Appendix #

Answer, Defendant School Districts' Amended Answer

Stipulated Facts

Stipulated Legal Issues

Washington State Const- art. II, § 29; art. HI, § 22; art. IX, §§ 1 and 2; and art.

x i,§ 1

Seattle School Dist. 1 v. State, 90 Wn.2d 476, 585 P.2d 71 (1978) (School

Funding 1)

Judge Robert Doran's Oral Opinion (April 29, 1983) and Declaratory Judgment
(September 7, 1983) in Seattle School Dist. No. 1 v. State, (School Funding II);
Thurston County, Superior Court No. 81-2-1713-1.

Black's Law Dictionary (6 _ Ed. 1990), p. 33, 239, definition "adult" and "child"

RCW 13.04.020(14); RCW 13.04.030(2)(iv); RCW 13.40.110

In Re Boot, 130 Wn. 2d 553 (1996)

Tommy P. v. Bd. OfComm "rs, 97 Wn.2d 385, 645 P.2d 697 (1982)

Washington State's Enabling Act §§ IV, X, XI, XIII, and X'VII

RCW 28A.150.010, .020, and .200

SchoolDist. No. 20Spokane Co. v. Bryan, 51 Wash. 498, 504, 99 P. 28 (1909)

RCW 28A. 190.020

Laws of 1890, ch. 8, p. 271, §§ I and 4

Op. Att'y Gen. No. 6, (1998)

RCW 28A.155.090 (7)

Laws of 1998, ch. 244 (ESSB 6600)

Aetna Life Insurance Co. v. Washington Life & Disability Insurance Guaranty
Ass'n, 83 Wn.2d 523,528, 520 P.2d 162 (1974)

McDonald v. Board of Election Commissioners of Chicago, 394 U.S. 802, 809,

89 S. Ct. 1404, 22 L. Ed. 2d 739 (1969)

RCW 72.09.460; Laws of 1997, oh. 338 (E3SHB 3900)

Board of Education of the Hendrick Hudson Central School Dist. v. Rowley, 458

AMENDED ORDER GRANTING SJ TO

SDs & PL'I'Fs & DENYING SJ TO OSPI &

DOC; & RULING ON OTHER MOTIONS.
CP 2341

A'I'I'ORNEY GENERAL OF WASHINGTON

Criminal Juslic_ Division

PO Box 40116

Olympia. WA 98504-0116

(36O) 586-1445
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U.S. 176, 208, 102 S. Ct. 3034, 73 L. Ed. 2d 690 (1982)

24 Commonwealth of Virginia, Dept. ofEduc, v. Riley, 106 F.3d 559, 566 (4 '_ Cir.
1997)

25 20 U.S.C. § 1400 et seq. Individua/s With Disabilities Act (selected portions)

26 34 C.F.1L § 300.300(b)(5)

27 Yankton School District v. Schramm, 93 F.3d 1369, 1376-77 (8.* Cir. 1996)A
Timms v. Metro District of Wabash County, 722 F.2d lal0, 1J14 (7 _ Cir. liD)
Merri.fieM v. Lake Centennial School Corp., 770 F. Supp. 468 (N.D. Ind. 199"[)

28 Sellers v. School Bd of Manassas, VcL, 141 F.3d 524, 528-29 (4 ° Cir. 1998)

29 Monahan v. Nebraska, 687 F.2d 1164, 1170 (8 '_ Cir. 1982)

30 29 U.S.C. § 794(a); § 504 Rehabilitation Act of 1973

31 34. C.F.1L §§ I04.3(k), i04.31,104.33

Reply Memorandum in Support of Defendants Lehman's and Bergeson's Motion for Summary.
Judgment; Declaration of Lisa L. Sutton in Support of Reply Memorandum for Summary
Judgment and Dismissal by Bergeson and Lehman dated September 15, 1998 with attached
appendix 32.

Appendix#

32 House Bill Report on ESSB 6600 and History of ESSB 6600

DEFENDANTS SCHOOL DISTRICTS' MOTION FOR SUMMARY JUDGMENT

Defendants Cheney, Monroe, Walla WaUa, Peninsula, Cape Flattery, Steflacoom Historical and
Shelton School Districts' Motion for Summary Judgment (and Memorandum); Declaration of

William A. Coats dated September 8, 1998 with attached Exhibits 1-5:

Exhibit #

1 Laws of 1997, eh. 338 (ESI-IB 3900)

2 Laws of 1998, oh. 244 (ESSB 6600)

3 Stipulated Facts

4 Stipulation of Legal Issues to be Determined on Summary Judgment

Transcript of Hon. Robe_ Doran's Oral Opinion in Seattle School District No. 1 v.

Washington, pages 11-16

AMENDED ORDER GRANTING SJ.TO
SDs & PL'I'Fs & DENYING SJ TO OSPI &

DOC; &:RULING ON OTHER MOTIONS.
CP 2342

ATTORNEY GI_IERA/., OF WAS/-fl_GTON

Criminal Jtt_ec Division
PO I_x ,10116

OlympiL WA 95J0_-0116

(36O) $86-1445
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3 *

4

5

6 *

7

8

9

Defendants School Districts' Response to Summary Judgmem Motion of Plaintiffs dated
September 15, 1998;

Reply of Defendants School Districts in Support of Motion for Summary Judgment dated
September 21, 1998.

PLAINTIFFS' MEMORANDUMIN OPPOSITION TO DEFENDANTS'
MOTIONS FOR SUMMARY JUDGMENT

Plaintiffs' Memorandum In Opposition To Defendants' Motions For Summary Judgment
And To Dismiss; Supplemental Declaration of Patricia J. Arthur in Opposition to
Defendants' Summary Judgment Motion dated September 15, 1998 with attached Exhibits 1-
15:

Exhibit #

Memorandum dated November 6, 1997 from Terry Bergeson to Rep. Huffand Sen.

West (OSPI Document #07-00002500- 07-00002502)

Letter dated September 22, 1997 from D. Savage, Deputy. Secretary of DOC to J.
Hansen, Supt. Shelton School District. (OSPI Document #19-00000372)

"Staffing Paper" prepared by W. Johnson, OSPI Supervisor of Institutional Education
to Terry Bergeson, Superintendent of Public Instruction, dated October 2, 1997 (OSPI
Document #07-00002529- 07-00002532)

OSPI 1998 Supplemental Budget Request

Transcript of Senate Education Committee Meeting of the Washington Legislature
held January 23, 1998

House Education Committee Meeting of the Washington Legislature held February 24,
1998 Document #07-00002413- 07-00002420

10

11

List ofaU prisoners under DOC jurisdiction who have been transferred to prisons out-
of-state (DOC document #34 Correspondence)

Declaration of Donald Lambert undated

Correspondence between Patricia J. Arthur and counsel for the Department of

Corrections regarding communications with class members at Clallam Bay
Corrections Center and out-of-state-prisonersunder age 18 dated September 9, 1998

Memorandum dated October 28, 1994, to C. Yates, DOC Assistant Div. Dir. Of

Management & Budget from A. Sweeney, DOC Education Services Admin, and J.
Elliott, DOC Educational Services Manager (DOC document # LEG-00030610- LEG-
00030617)

Letter dated November 4, 1997 from J. Hansen, Supt. Shelton School District to D.
Savage, Deputy Secretary, DOC

AMENDED ORDER GRANTING SJ TO

SDs & PLTFs & DENYING SJ TO OSPI &
DOC; & RULING ON OTHER MOTIONS.

CP 2343

ATTORNEY GE/qF.RAL OF WASHINGTON

Criminal Justice Divisioa

PO Box,IO116 '-"

Olympi& WA 98504-'0116
t3601 586-1,_5
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12 United States Senate Report No. 94-I68 (I975) regarding the Education For All
Handicapped Children Act of 1975

13 Transcript of proceedings on August 7, 1998 in Tunstall v. Bergeson, Thurston County
Superior Co. Superior Court No. 97-2-02754-I

14 Memorandum dated October 27, 1986 to K. Kautzky, Deputy Secretary, DOC, and R_
Fanning, Dir. Div. of Management & Budget from D. Carnahan, Educational

Administrator, DOC (DOC documem # RPTS 00071792 - 000717973, including
attachments: (a) New Request Level for Special Education Teachers by Institutions,

(DOC Document # RPTS-00071794); (b) letter dated October 23, 1986, m J. Schrag,
Asst. Supt. OSPI form D. Camahan, Educational AdmirL, (DOC document #A1_1_'I'S-
00071795); (c) October 20, 1986 Memorandum to A. Lynch, OSPI Insfillbnal
Education Coordinator, from D. Carnahan (DOC document # RPTS 00071796 -
00071797)

15 Declaration of Mirth Thach dated September 15, 1998

PLAINTIFFS' MOTION FOR SUMMARY JLrDGMENT

Plaintiffs' Motion for Summary Judgment; Memorandum in Support of Plaintiffs' Motion for
Summary Judgment; Declaration of Patricia J. Arthur in Support of Plaintiffs' Motion for
Summary Judgment dated September 8, 1998 with attached Exhibits 1-11:

Exhibit #

Excerpts from the 1991 OSPI/DOC Task Force Report on Special Education in Adult

Corrections. Document #03-00001278, produced during discovery by OSPI, is the
distribution cover memo, and document # RPTS-00070249-00070253, produced by
DOC, is the introductory section of the Task Force Report.

Letter dated September 15, 1997 from defendant Lehman to defendant Bergeson,
produced by OSPI during discovery as document # 19-00000370

Excerpts of the deposition of Teresa Bergeson, Superintendent of Public Instruction,
that was taken in this ease on May 18, 1998

OSP//DOC Joint Report to the Legislature dated May 1998, produced by OSPI as
document #03-00001454- 03-00001462

A document entitled "Columbia Legal Services request to OSPI for disability
assessments and special education services" that was produced by OSPI as document
#19-00000380- 19-00000381

Findings of Fact and Conclusions of Law in Seattle School District v. State, _n
County Superior Court No. 81-2-171._-1, by Honorable Robert Doran, entdmF on

September 7, 1983

7 Memo dated January 22, 1998 from Jean Stewart, DOC Educational Services
Administrator, to Vicki Rummig, produced by DOC as document #LEG-00030742-
00030744

AMENDED ORDER GRANTING SJ .TO
SDs & PLTFs & DENYING SJ TO OSP! &

DOC; & RULING ON OTHER MOTIONS.
CP 2344

ATTORNEY GENERALOFw_l-n_GroN
Criminal Juszice DivL_ion

FO Box 40116

Olympia. WA 98504-0116

(36O) 586-1445
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Pages 14 and 15 from the transcript of the discovery hearing conducted in this case on
July 21, 1998

Plaintiffs' Amended Responses to OSPI's Interrogatories Numbers I-3 dated July 30,
1998

10 Excerpts of the deposition of Ann Fessler, a teacher at the WCCW, that was taken in
this case on May 27, 1998

I1 Two letters (received February 18, 1998 and July 20, 1998) from Donald Lambert, a
member of the plaintiff class in this case who is incarcerated at Clallam Bay
Corrections Center

Plaintiffs' Short Answers to the Issues of Law for Determination of Summary Judgment
dated September 8, 1998 with attachments:

(I) Stipulated Facts;

(2) Clallam Bay Corrections Center Education Program Agreement Between The
Superintendent of Public Instruction and Cape Flattery School District No. 401 (Exhibit
1);

(3) Lnteragency Cooperation Agreement Between The State of Washington's Department of
Corrections and Cape Flattery School District (Exhibit 2);

(4) Washington Corrections Center for Women Education Program-Agreement Between The
Superintendent of Public Instruction and Peninsula School District No. 401 (Exhibit 3);

(5) Interagency Cooperation Agreement Between The State of Washington's Department of
Corrections and Peninsula School District (Exhibit 4);

(6) Letter from Dr. Terry Bergeson to Representative Tom Huff, Senator Jim West, and
Richard Thompson, Director, OFM dated November 6, 1997 (Exhibit 5);

(7) Letter from Dick Thompson, Director OFM to Dr. Terry Bergeson dated December 4,
1997 - 07-00002479 - 07-00002480 (Exhibit 6);

(8)Interagency Cooperation Agreement Between The State of Washington's Department of
Corrections and The Office of The Superintendent of Public Instruction and Peninsula
School District - 01-00000002 - 01-00000020 (Exhibit 7);

(9) Letter from Dr. Terry Bergeson to ESD Superintendents, Chief School District
Administrators, School District Special Education Directors, ESD Special Education
Directors, Universities and Colleges, and Private Education Contractors dated May 29,
1998 03-00001779 - 03-00001788 (Exhibit 8).

Reply Memorandum in Support of Plaintiffs' Motion for Summary Judgment; Second
Supplemental Declaration of Patricia J. Arthur in Support of Plaintiffs' Motion for Stmamary

Judgment; Declaration ofMaureen Janega dated September 21, 1998 with attached Exhibits 1-
15:
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Exhibit #

1 Declaration of Donald Lambert dated September 17, 1998

2 Declaration of Willard Jimersondated September 17, 1998"

3 Declaration ofPhiUip Krist dated September 17, 1998

4 Declaration of VerneU Marshall dated September 17, 1998*

5 An article published on August 27, 1998, in the Seattle Weekly titled "Little Fish In
The Big House"

6 Declaration of Terry Burkett dated September 17, 1998"

7 Signed _'ersion of the Declaration of Mirth Thach dated September 17, 1998

8 Testimony of Terry Wemer, Asst. Superintendent for the Peninsula School District,

before the Washington State Legislature, House Education Committee, September 17,
1998

(*The Court excluded from consideration hearsay statements by the school personnel

contained in Plaintiffs' exhibits 2, 4, and 6 attached to the Second Supplemental Declaration of

Patricia J. Arthur;, see Court's Order dated October 9, 1998.)

PLAINTIFFS' MOTION TO CLARIFY COURT'S ORAL RULING

OF OCTOBER9, 1998

1 Plaintiffs' Motion for Clarification of Court's Oral Ruling of October 9, 1998;
Memorandum in Support of Plaintiffs' Motion; Declaration of David Fathi (with
attached Verbatim Transcript of Ruling October 9, 1998) dated October 27, 1998

2 Defendants Lehman's and Bergeson's Response to Plaintiffs' Motion for Clarification

(with attachments) dated November 3, 1998

3 Defendants School Districts' Response to Plaintiffs' Motion for Clarification dated
November 3, 1998

4 Plaint/_' Reply Memorandum in Support of Plaintiffs' Motion for C/ahficafion;
Supplemental Declaration of David Fathi (with Exhibit A) dated November 5, 1998.

PLAINTIFFS' MOTION FOR RECONSIDERATION

OF THE COURT'S ORDER OF NOVEMBER 6, 1998

I Plaintiffs' Motion to Shorten Time; Declaration In Support of Plaintiffs' Motion to
Shorten Time; Motion for Reconsiderationof the Court's Order of November 6, 1998;
Memorandum in Support of Plaintiffs' Motion for Reconsiderationof the Court's
Order dated November 13, 1998

AMENDED ORDER GRANTING S.I' TO
SDs & PLTFs & DENY]2qG SJ.TO osPI &

DOC; & RULING ON OTHER MOTIONS.
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2 PlainlLffs' Reply to Defendants' Opposition to Plaintiffs' Motion for Reconsideration
dated November 19, 1998

DEFENDANTS BERGESON' S AND LEHMAN'S MOTION
FOR STAY AND MOTION TO REVISE/AMEND 3"UDGMENT

1 Motion for Stay, and Motion to Amend/Revise Judgment, Memorandum in Support,
A.ffidavit of Jean Stewart and Jennifer Priddy (with attached RFP) dated November 12,
1998

2 Reply of Bergeson and Lehman in Support of Motion for Stay dated November 19,
1998

3 Declaration of David C. Fathi in Opposition to Defendants' Motion for Stay (-with
Exhibit 1 dated November 30, 1998

DEFENDANTS BERGESON'S AND LEHM_NT'S MOTION FOR
ENTRY OF A FINAL JUDGMENT/MOTION FOR AN ORDER SHORTENING TIME

1 Motion for An Order Shortening Time on Motion for Entry of a Final Judgment; Order
Shortening Time; Order Granting Motion to Stay and Motion to Amend/Revise
Judgment; Motion for Entry of Final Judgment Under C R 54(b) (with attached October,
9_ and November 6_ Orders); Memorandum of Authorities in Support of Motions;
Declaration of Lisa Sutton in Support of Motions; Amended Order for Summary.
Judgment dated November 16, 1998

2 Plaintiffs' Memorandum in Opposition to Defendants Bergeson's and Lehman's Motion
for Stay Pending Appeal

FINDING OF UNDISPWI'ED FACTS

The Court finds that the parties have agreed that certain facts are undisputed. With the

exception of Stipulated Fact No. 14, the facts contained in the Stipulated Facts (document

incorporated herein by reference) are not in dispute.

CONCLUSIONS OF LAW

1. The Washington State Constitution, Article IX, requires the State to make ample

provision for the education ofaU children residing within its borders, without disti-ction.

2. The Basic Education Act, RCW 28A, requires that basic education services be

provided to children between the ages of 5 and 21 and special education to children with

disabilities between the ages of 3 and 22. This age range applies to all constitutional provisions

and statutes deal.izg wi_ education, and the State may not discriminate based on caste or class.
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3. The Court fimher finds that Article IX of the Washington Constitution imposes a

paramount duty on the State to provide basic and special education to prisoners of the

Department of Corrections in the age range specified in the Basic Education Act.

4. Any change in the age definition of "children" for educational purposes must be

uniform and must apply io all children who fit into any redefined age group.

5. The Court finds that the paramount duty under the Washington Constitution to

provide for basic and special education in prison creates an absolute right.

6. The Court finds that Engrossed Substitute Senate Bill 6600 (Chapter 244, Laws of

1998) impinges on the absolute fight to basic and special education in that: 1) it does not

provide for special educational opportunities, and 2) it limits the availability of basic education to

children under the age of 18. Therefore, the Court presumes it to be unconstitutional. The State

has not carried its burden of showing that the infi-ingement of this absolute right is necessary, to

serve a compelling state interest.

7. The Court therefore finds that Chapter 244 of the Laws of 1998 is

unconstitutional.

8. The Court finds that the school districts have no obligation under the federal or

state constitutions or federal laws or Washington State laws to provide educational programs to

persons in the prisons of the State of Washington, and holds that the school districts are not

obligated under the state or federal constitutions or state or federal law to provide education in

prisons in Washington State.

9. The Court finds that defendants Bergeson and Lehman have no obligation under

either federal statutes or the federal constitution to provide special education in prisons in

Washington.

The Corm having considered the records and files herein, having heard oral ar on

these motions, and being fully informed, it is .now, therefore, ORDERED, ADJUDGED AND

DECREED as follows:

AMENDED ORDER GRANTING SJTO
SDs & PLTFs & DENYING SJTO OSPI &
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I0

/_ID '3"_ A Q

A'FrORNEY GENERAL OF WASHINGTON

CriminaJI Justic_ Division

PO Box 40116

Olympia, WA 98504-0116

(360) 586-1445



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

ORDER

Having reviewed the above matter, the Court orders the following:

IT IS HEREBY FURTHER ORDERED that summary judgment is GRANTED in favor

of plaintiffs.

IT IS HEREBY FURTHER ORDERED that defendants school districts' motion for

summary judgment is GRANTED.

IT IS HEREBY FURTHER ORDERED that defendants Bergeson's and Lehman's

motion for summary judgment is DENIED.

IT IS HEREBY FURTHER ORDERED that plaintiffs' motion to clarify is hereby

GRANTED IN PART and DENIED IN PART.

IT IS HEREBY FURTHER ORDERED that plaintiffs' motion to reconsider the federal

claims (the order dated November 6, 1998), is hereby GRANTED.

IT IS HEREBY FURTHER ORDERED that plaintiffs" federal claims are DENIED and

DISMISSED with prejudice.

IT IS HEREBY FURTHER. ORDERED that defendants Bergeson's and Lehrnan's

Motion for Order shortening d.me is GRANTED.

IT IS HEREBY FURTHER ORDERED that defendants Bergeson's and Lehman's

motion for stay is hereby DENIED. Defendan/s Bergeson and Lehman are GRANTED a

continuance until December 18, 1998, to file a corrective action plan.

/T IS HEREBY FURTHER ORDERED that defendants Bergeson's and Lehman's

motion for entry of final judgment is hereby GRANTED.

DATED this

Presented by!

._.__ day of December, 1998.

AMENDED ORDER. GRANTING $1 TO
SDs & PLTFs & DENYING SJ TO OSPI &
DOC; & RULING ON OTHER. MOTIONS.
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CHRISTINE O. GREGOIRE

Attorney General

LISA L. SUTTON, WSBA #16005

Assistant Attorney Genera/
W. HOWARD FISCHER, WSBA #6142
Senior Assistant Attorney General
ROBERT E. PATTERSON, WSBA #644
Senior Counsel, Assistant Attorney General

Attorneys for Defendant Teresa Bergeson
Superintendent of Public Instruction

'MICHAEL A. PA_0N, WSBA #7976

Attorney for Defendants Superintendents of

Steilacoom; Cape Flattery; Monroe;
Cheney; Peninsula; and Walla WalIa
School Districts

Approved as to form;
notice of presentation waived:

PATRICIA J. ARTHUR, WSBA #13_769
DAVID C. FATIM, WSBA #24893

Attorneys for Plaintiffs

THOMAS 1. YOUNG;-WSBA #17_6_5
Assistant Attorney General
Attorneys for Defendant, Secretary

Department of Corrections

WILLIAaM A. COATS, WSBA #4608
Attorney for Defendant,
Superintendent, She!ton School Dist.

(PATR/CIA H. WAGINER,,WSBA #14126

ANGELA LUERA, WSBA #22129
Attorneys for Plaintiffs
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON

IN AND FOR THE COUNTY OF THURSTON
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SUNSIRAE TUNSTALL, et al.,

Plaintiffs,

vs.

TERESA BERGESON, Superintendent

of Public Instruction, et al.,

Defendants.

No. 97-2-02754-1

i0

ii
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APPEARANCES

FOR DEFENDANT BERGESON: LISA SUTTON

Assistant Attorney General

FOR DEFENDANT LEHMAN,

SECRETARY, DEPT. OF

CORRECTIONS:

THOMAS J. YOUNG

Assistant Attorney General

FOR THE SCHOOL DISTRICTS: PHILIP B. GRENNAN

Attorney at Law

FOR THE PLAINTIFFS: PATRICIA J. ARTHUR

Attorney at Law

PATRICIA H. WAGNER

Attorney at Law

DAVID C. FATHI

Attorney at Law
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OLYMPIA, WASHINGTON, FRIDAY, OCTOBER 9, 1998

11:00 a.m.

<<<<<< >>>>>>

THE COURT: Good morning. This is

my decision in Tunstall versus Berqeson.

This case came before the Court on respective

parties" motions for summary judgment. The central

issue in the case is whether, under the Washington

Constitution, Washington Basic Education Act and the

Federal IDEA provisions, the defendants have a duty to

provide the opportunity to obtain a high school diploma

to all inmates in DOC facilities under the age of 22.

The undisputed facts in this case are the

plaintiff class is composed of persons below the age of

22 who are incarcerated in the Washington State

Department of Corrections due to adult criminal

conviction.

Historically, neither the State of Washington nor

the school district defendants have provided any

educational opportunities leading to a high school

diploma for these inmates in a DOC facility. The State

has provided opportunities through the community

colleges for the acquisition of a GED.

Byers & Anderson, Inc.
253/627-6401
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In addition, no educational programs for persons

who have disabilities, within this setting, has been

provided.

In 1998, the legislature attempted to address

these issues arising from this case by passing Engross

substitute Senate Bill 6600. The plaintiffs" class

challenges this enactment as unconstitutional.

The language in the Washington Constitution,

Article IX, Sections 1 and 2, is critical to the

decision in this case. These provide, as in their

entirety, as follows:

"It is the paramount duty of the State to make

ample provision for the education of all children

residing within its borders without distinction or

preference on account of race, color, cast or sex.

"The legislature shall provide a general and

uniform system of public schools. The public school

system shall include common schools and such high

schools, normal schools and technical schools as may

hereafter be established. But the entire revenue

derived from the Common School Fund and the State tax

for common schools shall be exclusively applied to the

support of the common schools."

These provisions were considered in School Funding

One, which is 90 Washington Second 476, 1977, wherein

Byers & Anderson, Inc.
253/627-6401
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the Washington Supreme Court noted the following:

"We also disagree with the appellant's suggestion

that the framers only intended that a general and

uniform school system be provided. See Constitution,

Article IX, Section 2."

Had this been their intent, it would have been

unnecessary to use the words "ample provision" in

Section i. Unlike other states, our constitution

couples the State's "paramount duty" with the words

"ample provision."

The duty to make ample provision as opposed to

merely providing for a general and uniform school

system is the only instance in which our constitution

declares a specific State function to be a "paramount

duty" of the State.

Had the framers intended that the paramount duty

was to provide a general and uniform school system, the

constitution would have so provided.

They further write, "The Constitution, Article IX,

Section i, does not merely seek to broadly declare

policy, explains goals or designate objectives to be

accomplished. It is declarative of a constitutionally

imposed duty. Thus, we hold that the Constitution,

Article IX, Section I, is not a preamble."

This was our Washington Supreme Court in 1977.

Byers & Anderson, Inc.
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Consistent with this holding, I find the duty

contained in Section 1 is a separate and distinct duty

from the duty to provide for a uniform, in general,

common school scheme found in Section 2.

It is worth noting that even Section 2 recognizes

the possibility that there may be more than one type of

public school, distinguishing as it does between the

common schools and high schools, normal schoolsand

technical schools.

It is also of significance that Section 2 provides

that the funding for the common schools from the Common

School Fund and State taxes for the common schools may

not be used for other than that of common schools.

The legislature has recognized £hat there are two

types of schools authorized by the constitution, the

common school as defined for purposes of educational

law in Washington. As schools maintained for public

expense in each school district in carrying on a

program from kindergarten through the 12th grade, I

refer to RCW 28(a), 150.020.

Public schools, on the other hand, are defined as

consisting of the common schools and other schools

below the college age supported at public expense.

The school districts in this case are creatures of

statute, not of the constitution. As public agencies,

Byers & Anderson, Inc.
253/627-6401
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they have only those powers and rights granted by the

statutes creating them. School districts are

authorized by Chapter 28(a) 315. And those created are

given certain authority in Chapter 28(a) 320, together

with other provisions throughout the Basic Education

Act, which is RCW 28(a).

I find other than Engross Substitute Senate

6600, this court cannot find any statute in which the

school districts are given either the power or the

right to go into DOC facilities to provide educational

programs. Even 6600 does not mandate school districts

to provide educational services in DOC facilities. It

merely authorizes them to do so if satisfactory

contractural arrangements can be made.

Therefore, this court finds that the school

districts have no obligation under the constitution,

Federal or State, or the laws of Washington to provide

any educational programs to inmates in the prisons of

the State of Washington and grants summary judgment in

their favor.

As noted above, the constitution provides that the

State has a paramount duty to make ample provision for

the education of all children residing within its

border without distinction. This duty is carried on

part by the creation and maintaining of common schools

Byers & Anderson, Inc.
253/627-6401
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under Section 2, Article IX.

However, the Basic Education Act provides that the

act covers children from age 3 to 22 under various

circumstances. Since the legislature has seen fit to

define children for purposes of education as reaching

up to the age of 22, this is the age range which

applies to all constitutional provisions and statutes

dealing with education. And the State cannot

discriminate based on cast or class.

Therefore, this court finds the State has a duty

to make provisions for basic education for juvenile

immates in adult DOC facilities. However, the issue of

how the State carries forth this duty is not before the

Court at the present time.

This court finds the legislature retains the right

to restrict the age definition for children for

educational purposes and may change their definition as

they see fit. However, such a change in definition

must be uniform and applied to all children who fit

into the redefined definition of children.

The legislature attempted to do this during this

past year's session with the passage of 6600. However,

in doing so, it has distinguished between inmates in a

DOC facility and persons who are not inmates. Since

the duty to provide basic education is a "paramount

Byers & Anderson, Inc.
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duty," it has been recognized by the Supreme Court as

creating the paramount or absolute right.

A right which is absolute is a right that is

somehow greater than one that is merely fundamental.

It has been held by the Supreme Court that a statute

which infringes on a fundamental right is presumed

unconstitutional. See State versus Copfer

Enterprises, 82 Washington Second 994, 1973.

To overcome this presumption, the State bears the

burden of justification and must show a compelling

State interest in the regulation of the subject within

the State's constitutional power to regulate. And that

connection between the statute and the State interests

must be a necessity and not merely a rational,

reasonable or even a substantial relationship.

The same analysis will apply with at least equal

force to a right which is paramount or absolute.

Therefore, Engross Substitute Senate Bill 6600 impinges

on the right of a juvenile inmate to receive a basic

education by not providing for special educational

opportunities by limiting the availability of basic

education to under the age of 18.

This statute is presumed unconstitutional, and t

burden is on the State to demonstrate a compelling

State interest that necessitates the infringement on

Byers & Anderson, Inc.
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the right to a basic education.

The interests which have been cited to the Court

have been in the area of security and the need to

restrain or maintain control over the inmates. While

these interests are certainly rational and reasonable

and may even bear a substantial relationship to the

structure created in 6600, they do not necessitate the

infringement of the right to a basic education which is

needed in order for the State to prevail.

In summary, the constitution mandates that the

State make ample provision for basic education for the

children residing within the borders of the state. The

duty to provide for the basic education remains

through, and as such, it remains the duty of the State.

Further, so long as the Basic Education Act

applies to persons up to the age of 22, the State

cannot constitutionally limit these services to

juvenile inmates in DOC facilities without also

limiting these services in the same manner to

non-inmates.

In summary, it is my decision today as follows:

One, the school district defendants' motion for

summary judgment is granted, and the school district

defendants are now dismissed.

Two, plaintiffs' motion regarding the Washington

Byers & Anderson, Inc.
253/627-6401
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Constitution is granted, and the State of Washington

Office of Superintendent of Public Instruction and the

Department of Corrections defendants" motion for

summary judgment is now denied, as the Court finds that

Article IX, Section 1 places a paramount duty on the

State to provide educational opportunities to inmates

of DOC under the age of 22.

The plaintiffs' motion for summary judgment

regarding Engross Substitute Senate Bill 6600 is

granted, and the chapter is held unconstitutional.

The Court now elects not to decide the issues

raised by the Federal questions at this time as I have

now granted relief under the Washington Constitution.

MS. ARTHUR:

THE COURT:

the 6th of November.

Thank you,.your Honor.

I'll sign judgments on

Thank you very much.

<<<<<< >>>>>>

Byers & Anderson, Inc.
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SUPERIOR COURT OF WASHINGTON IN AND FOR THURSTON CO .UNTY

SUNSIRAE TUNSTALL; et el.,

Plaintiffs,

v. )
)

TERESA BERGESON, Supcrintcndcm of Public)
Instruction; et al., )

)
Defendants. )

) CLASS ACTION
)
) " No. 97 2 02754 1
)

STIPULATED FACTS

P_dmamm

1. 1oseph Lehman is the Secretm-y of the Department of Corrections (DOC). He is

rcspons_lc for the administration of Wazhing_on state prisons,

2. The Department of Corrections (DOC) is a state agency organized under the laws of

Washington. The DOC isresponsible for the incarceration of adult convicted felons committed to

prison by the superior courts of the state. The DOC also is responsible for the incarceration of

juveniles convicted as adults and committed to prison pursuant to ch. 13.40 and 13.04 RCW.

3. Teresa Berge_on is the Superintendent of Public Instruction (SPI or OSPI).

STIPULATED FACTS - 1

Appendix C
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4. Shclton School District No. 309 is a school district organized under the laws ofthc

State of Washington. The Wash/n_on Corrections Center (WCC). operated by DOC. is located in

the geographic area served by the Shehon School District.

5. Peninsula School District No. 401 is a school district organized under the laws oft.he

StateofWash£ngton. The Washington CorrectionsCenterforWomen (WCCW), operatedby DOC,

is locaP.,d in the geographic area served by the Peninsula School District.

6. Cheney School DLca'/ct No. 360 is a school district orgardzed under the laws of the

State of Washington. The Airway Heights Corrections Center (AHCC), operated by DOC, is located

in the geographic area served by the Ch=ey School District.

7. Cape Flattery School District No. 401 is a school district organized under the laws of

the State of Washington. The ClaUam Bay Corrections Center (CBCC), operated by DOC, is located

in the geographic area served by the Cape Flattery School District.

8. Steilacoom Historical School District No. I is a school district organized tmder_he

laws of the State of Washington. The McNeil Island Corrections Center 0VIICC), operated by DOC,

is located in the geographic area served by the Stdlaeoom School District.

9. Walla Walla School District No. 140 is a school district organized under the laws of

the State of Washington. The Washington State Penitentiary (WSP), operated by DOC, _ located in

the geographic area served by the Walla Walla School District.

10. Mom'oo School District No. 103 is a school district organized under the laws of the

State of Washington. The Monroe Corrections Complex (MCC), operated by DOC, is locatedothe

geograph/e area served by the Monroe School Dismct.
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11. As of April 1998, there wer_ approximately 100 offenders inca_cratcd in the DOC

under age 18. Of'these, approximately I0 were women and 90 were men.

All female offenders under age 18 incarcerated in the DOC am presently housed at12.

WCCW.

13. The DOC operates a Youthful Offender Program (YOP) at WCCW for female

offenders under the age of 18.

14. All male offenders under the age of 18 are pmsenily hou.sed at CBCC.

15. Prior to the execution of the corm'acts attached hereto as Exhibfts 1-4, there were

youth under the age of 18 incarcerated in prisons operated by the DOC who were not being offered

the opportunity to participate in a school program that can lead to the attainment of a high school

diploma.

16. The DOC anticipates that the number of juvenile inmates under age 18 will increase

over the next several years due to the passage in 1997 of E3SH_B 3900.

17. As of April 1998, them were approximately 1,027 youth under the age of 21

inc_w.cratext in prisonsoperatedby theDOC.

Offendersaged 18-21incarcerate.dintheDOC arcscatteredthroughoutDOC's18.

f_cilities.

19. SinceNovemb_ 21, 1997,therehave been and currentlyarcyouth underthe age of

22 confinedineverycorrc_onal facilityoperatedby theWashington Department of Corrections

(DOC).
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20. hi the future., youth trod= the age of 22 arc likely to bc inc_-ccmtcd at any of thc

corr_fioaal fadlities opera[ed by theDOC.

21. There are youth who are under the age ot'21 incarcerated in prisons ope.ratcd by the

DOC who arc not offered the opportunity to participate in a school program that can lead to the

arLainmenl of a high school diploma.

DOC ADMTNTSTRATION

22. Offenderscommitted to the custodyoftheDOC arc assignedaclassificationlevel

based on theircrime ofcouviction,theircscap¢history,theirage.and othcrfactors.This

classificationIcvelmay bc maximum, close,medium orminimum security.An offender's

classificationlevel,alongwithotherfactors,detc_'dnesan offender'splacementwithinthe DOC.

For example, an offcndcrclassificdasmaximum securityordinarilywillbe housed inamaximum

securityfacility.

23. An offender'sclassificationIcvdlimpactstheprivilegeshe may have while inprison.

Gcncrally,an offcnderclassifiedasmaximum securityhas fewerprivilegesthanan offender

classifiedasminimum sccurity.An offcndcr'sclassificationlevelmay change atany timewhile in

prison du¢ to his behavior or for other reasons.

• 24. DOC has the authority to transfer any prisoner incarcexatcd at MICC, WSP, CBCC,

WCC, MCC, WCCW, and AHCC toanotherprison.

I-]'ISTORICA L FACTS

25. OSPI does not evaluate or assess school age youth in any school districts or in prisons

operated by DOC for their eligibility to receive special education and related serviccs.
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26. OSPI does not provide any school age youth in any school districI or in DOC prisons

basic or special education and related services.

27. Because OSPI claims it has no duty to do so, OSPI has never and does not now

monitor the educational programs in DO(] correctional facilities.

28. Before the 1998 session of the Washington Legislature, defendant Bergeson never

included funding for education programs for youth in DOC prisons in OSPI's legislative budget

requests.

29. Prior to 1998, the Washington Legislature has never appropriated funds to OSPI for

distribution to school districts for education programs for youth in prisons operated by DOC.

30. Defendant Bergeson has never sought funding from the Washington Legislature for

the provision of basic and special education and related services to youth aged 18-22 in DOC

TI_e Office of Special Education Pmgrmns (OSEP) of the United States Department

of Education conducted reviews of Washington's compli_a'tee with federal special education laws in

at least 1984, 1988, and 1994.

32. Attached hereto as Extn'bit 5 is a true and correct copy of a November 6, 1997 letter

_om Teresa Bergeson, Superintendent of Public Instruction, to Senator James West, Rz'presentat_ve

Tom Huff, and Richat_ Thompson, Director, Office of Financial Management. Attached hereto as

Exhibit 6 is a true and correct copy of Richard Thompson's reply.

33. Historically, the DO(], through its community college contracts, provided educational

programs at some institutions thai led to the granting of a high-school diploma. These programs
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were discontinued in 1996 because of a policy decidon by DOC to adopt competency-basad

instruction and because most offcndcrs obtained GED certificates instead ofldgh-schoo[ diplomas.

For fiscal y_az_ 1991-96, an average of 37 high-school diplomas wen= awarded per y¢_ to inmate

in--ted in DOC, while for the same years an average of 567 GED certificates were awarded per

year to inmates. Or'the approximately 1,027 offenders incarcerated in the DOC under age 21 as of

April 1998, approximately 209 were documented as having a high-school diploma or a GED.

34. Historically, the number of juveniles under age 18 incarcerated in DOCTaeilities was

less than it is now. The number of juveniles uadcr age 18 committed to DOC began to increase after

passage in 1997 of E3SHB 3900. The 1997 Legislature appropriated approximately $4,600 per

studcat per year to DOC for the first year, and $3,600 per student per year thereafter, to implemca_t

the education program. The appropriation under E3SHB 3900 for the second year was deleted and

replaced in ESSB 6600 by the institutional funding formula for the 1998-99 school year. The

v

Institutional Funding Formula will generate an average reimbursement of$8,415 per student per

year.

35. Neither the Governor of Washington, his designee, nor my other executive official

has made any designation pursuant to 20 USC § 1412(a)(11)(C) regarding the education of youth

with disabilities in prisons operated by the DOC.

PROGRAMS AVATLABLE IN D_O:C .

36. The DOC contractswith localcommuni_/colleges forthe provisionofeducation

servicesatitsfacilities.Through thesecontracts,aU DOC institutionsexceptwork releasesand

-
Ahtanum View Corrections Center (AVCC) offer adult basic education (ABE) courses, General
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Educat/on_l Development (GED) preparat/on, English as a second language (ESL), vocational skills

training, crime rclat_l programs, and job readiness training. At AVCC, only ABE and crLme-rclated

programs are offered. ESL is not offered at Tacoma Pre-Release or Pine Lodge Pre_Rel_.s¢. Larch

Corrections Center and Olympic Corrections center do not currently otter vocational skills training.

37. Adult basic education includes instruction in reading, writing, mathematics, inter-

personal and problem-solving skills. GED preparation involves preparation co_rses for taking the

GF-.D examination in the _ve are.as covered by the examination: writing, social studics_ science,

interpretingliteratureand thearts,and mathematics. Englishasa second languagecotu'scsinclude

instructioninspeaking,readingand writingskillsforoffenderswhose primarylanguageisa

languageotherthanEnglish.Job read/nesstrainingincludesintroductoryinstructioninthosebasic

skillsnecessaryforworkplacesuccesssuch asindusu-ialsafety,job dynamics,and computer basics.

VocationalskillsU-ainingincludespreparationforvariousoccupations,includingbuilding

consm_ction/maintenance.,businesscomputers,welding,barbering,etc. Crime-r_latcdpro_s

includecoursesinanger/stressmanagement, victimawarenessand smailarprograms.

38. The hoursof instructionofferedinDOC educationalprogran_ variesfrom institution

toinstitution.The courseofferingsforvocationalskillstrdningand crime-relatedprograms differat

thevariousinstitutions.No educationalprograms areofferedatDOC's work releasefacilities.The

¢duca6onalprovideratcash institutiongenerallyisthelocalcommunity college,althoughsome job

readinessprograms areprovidedby CorrectionsClearinghouse.Also,occasionally,crime-related

programs arctaughtby DOC employees. DOC's Divisionof CorrectionalIndustriesprovidessome

vocationalskillscoursesatWCCW and AHCC. The community collegeprovidersgenerallydo not
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use certificzledteachers,althoughsome tc_..hcrsemployed by th,_community collcgcsand utilized

in DOC fac///tiesmay have teaching ccrt/ficatcs.

39. DOC policy requires offenders under the age of 22 who do not have a GED or high-.

school diploma to enroll in basic skills programming. Basic skills programming includes F_SL,

GED, ABE and job readiness training. Under DOC policy, if an offender in an educational program

is unduly _ptivc or otherwise presents a security risk, the superintendent of the institution

terminate the offender from the program.

40. All offenders committed to the custody of the DOC are received at the reception

centers. The male reception center is presently at WCC and the female reception center is presently

at WCCW. At each of the reception centers, offenders are tested to determine basic academic skill

levels. The test administered is the Test of Adult Basic Educatior/(TABE). The offender's

education test results and education history are reviewed to determine placement in DOC educational

programs. Offenders who have obtained a GED or high-school diploma who have grade level-scores

for basic skills less than ninth grade level may be enrolled in basic skills programs on a space

available basis.

The DOC does not permit inmates to leave institutional grounds to attend education41.

programs.

42. Adult basic education programs provided by community colleges in DOC prisons are

designed phrnarily for adults age 18 and over and do not lead to a high school diploma.
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43. Attached hereto as Ex_'bit 7 is a true and correct copy of the contract between

P_la School District, the Office of Supedatendent of Pub|it Instn_ction. and the Dcparlmcxat of

Corrections,signedon 2/2/98to providean educationprogram asreferencedinth_contract.

44. On May 29, 1998, to implement Chapter 244 of the Laws of 1998, the SPI solicited

proposes fi'om inter_stexl aggncie* to provide educational servicea to youth under the age of 18 who

arc imprisoned at the WCCW and CBCC for an I I month, 220 school day program period during the

1998-1999 school year.

45. Applicants eligible to apply to SPI to become the provider of

¢clucational sen'ices to youth under 18 at WCCW g.nd CBCC during the 1998-1999 school year

include school districts, educational services districts (F.,SD's), public in.edtutions of higher

educatiort, private contractors, or any combination thereof.

46. Attached herr:to as Exhibit $ is a true and corrget copy of OSPP-_ Request for -

Proposals ('RFP) for education services to youth under the age of 18 who are imprisoned at CBCC

and WCCW, dated May 29, 1998.

47. At all times relevant to this case,defendant school districts have not provided

educational service_ to youth under the age of 22 incarcerated in prisons operated by Department of

Corrections except:

(a) Peninsula School District contracted for services as provided in
Exhibit 7;

(b) Cape Flattery and Peninsula School Districts have entered
into the contracts attached as Exhibits I through 4.

STIPULATED FACTS - 9
VANDEBEP, C JOHNSON/= CANOAEA

P.O. 80x 1313

_oo/_oo_ os_mor_'JaaaaomA ,,c9 csc c_z £ CP 1018



08/Z4/98 16:IZ FA_ 253 383 6377 VAINDEBERG&JOI_NSO 013

t

1

2

3

4

5

6

7

8

9

I0

11

12

13

14

15

16

t'/

18

19

20

21

22

23

24
I

2.5!

26

NON-INCARC]_RAT_D STUDENTS

48. Students in Washington between theages of"5 and 21 who are not incarcerated in a

prison operated by the DOC arc eHglble to participate in a school program that includes the basic

education program requirements that can lead to the attai.nment of a high school diploma pm'suant to

RCW 28A.150.

49. Disabledchildrenand youth inWashington between the agesof5 and 22

incarcerated in a prison operated by the DOC m'e eli_blc to receive special education'arM related

services if they otherwise qualify for those s=-v_c¢_.

50. The GED certificate is not the same as a high school diploma• DOC has a policy that

for the purposes of prisoners age 18 and older, a GED certificate is considered the equivalent of a

high school diploma.

FU ID G
v

S l. Historically, DOC has received federal funding through the offc¢ of Superintendent

of Public Instruction (SPI) under the Title I program for its adult education programs. Some of these

funds arc being provided to Peninsula. School District and Cape Flattery School District for the 1998-

99 school year pursuant to the contracts attached hereto as Exhz'bits 1-4. DOC also receives federal

moucy under the basic skills pmgrmu through the Office of Adult Literacy, State Board for

Community and Technical Colleges. The DOC do_ not receive any other federal funding for

education purposes.
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52. OSPI receivesfederalfundingundertheIndividualswithDisabilitiesEducationAct

(IDEA) and distributessome ofthesefund_tothedcfcndantschooldistrictstobe used forsuch

educationalprograms asthelaw provides.

53. The Washington StateLegislaturehas theexclusiveauthoritytoprovidestatefunding

foreducationintheStateof Washington.
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WASHINGTON LAWS, 1998 Ch. 2441_

CHAPTER 244 ..

[Eagt_ Sulastltutc Senate Bill 6600l.

EDUCATION OF JUVENILF_.3 INCARCERATED IN ADULT CORRECTIONAL F/(CI_..ITIES

AN ACT ReJatiag to education of juveniles incarcerated in adult con'c4_ional faeiliti_; amcading
RCW 72.09.460, 41.59.080, 28A.310.300, and 2gA.225.010; adding a new section to chapter 41.56

RCW; adding a new section to chapter 2gB.lS0 RCW; adding a new chapter t_ Titlc28A RC'W;
providing an cffectivc date; and declaring an emergency.

Be it enacted by thc 1,egislaturc of the State of Washington:

NEW SECrlON. See. 1. The legislature intends to provide for the operation

of education programs for the department of corrections' juvenile inmates. School

districts, educational service districts, or any combination thereof should be the

primary providers of the education programs. However, the legislature does not

intend to preclude community and technical colleges, four-year institutions of

higher education, or other qualifiedentities from contracting to provide a!l or part

of these education programs if no school district or educational service district is

willing to operate all or part of the education programs;

The legislature finds that this chapter fully satisfies any constitutional duty

to provide education programs for juvenile.inmates in adult correctional facilities.

The legislature further finds that biennial appropriations for education program, s

under this chapter amply provide for any constitutional duty to educate juvenile
inmates in adult Correctional facilities.

NEW SECTION. Sec. 2. Any school" district or educational service district

may operate all or any portion of an education program for juveniles in

accordance with this chapter, notwithstanding the fact-the services or benefits

provided extend beyond the geographic boundaries" of the school district or

educational service district provid!ng the service.

NEW SECTION. Sec. 3. The superintendent of public instruction shall

_olicit an education provider for the departmen t of corrections' juvenile inmates

within sixty days as follows:

(I) The superintendent of public instruction shall notify and solicit pt:oposais

from'all interested and capable s_:hool districts, educational service districts,

institutions of higher education, private contractors, or any combination thereof.

The notice shall d6scdbe the proposed education program's requirements and the

appropriated amount• The selection of an education provider sha!l be in the

following order:

(a) The school district where there is an educational site for juveniles in an

adult correctional facility maintained by the state department of corrections has
• #

first priority to operate an education program. for inmates at that site. The district

elect to operate an education progFath by itself or with another school

district, educational service district, institution of higher education, private

contractor, or any combination thereof. If the school district elects not to exercise

its priority, it shall notify the superintendent of public instruction within thirty

calendar days of the day of solicitation.

| 1009 )
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(b) The educational service district where there is an educational site for

juveniles in an adult correctional facility maintained by the state department of

corrections has second priority to operate an education program for inmates at that
site. The educational service district may elect to do so by itself or with ai;chool

district, another edu_cational service district, institution of higher education,

private contractor, or any combination thereof. If the educational servicedistrict

elects not to exercise its priority, it shall notify.the superintendent of public.

instruction within forty-five calendar days of the day of solicitation.

(c) If neither the school district nor the educational service dis .trict chooses

to o .p_"_atean education program for inmate.s as provided for in (a) and (b) of this

subsection, the superintendent of public instruction may contract with an entity,

including, but not limited to, school districts, educational service districts,

institutions of higher education, private contracto.rs, or any combination thereof,

within sixty calendar days of the day of solicitation. The selected entitymay

operate an education program by itself or with another school district, educational

service district, institution of higher education, or private.contractor, or an.y
combination thereof.

(2) If the superintendent of public instruction, does not contract with an

interested entity within sixty days of the day of solicitation, the educational

service district Where there is an educational site for juxteniles in an adult

correctional facility maintained by the state department of corrections shall begin

operating the education program for inmates at the site within ninety days from

ithe day of solicitation in subsection (1) of this section.

NEWSECTION. See. 4. Except as otherwise provided for by contract under

section 7 of this act, the duties and authority of a school district, educational

service district, institution of higher education, or private contractor to provide for

education programs under this chapter are limited to the following:

(I) Employing, supervising, and controlling administrators, teachers,

specialized personnel, and other persons necessary to conduct education

programs, .subject to security clearance by the department of corrections;

(2)-Purchasing, le,x_s,ing, or .renting and providing textbooks, •maps,

audiovisual equipment, paper, writing instruments, physical education equipment,

and other instructional .equipment, materials, and supplies deemed necessary by

the provider .of the education programs;
(3) Conducting education programs for inmates under the age of eighteen in

accordance with program standards established by the superintendent of public

instruction. The education provider shall develop the curricula, instructional

methods, and educational objectives o[ the education .programs, subject to

applicable requirements of state and federal.law. The department, of corrections

shall establish behavior standards that g6ve'rn inmate participation in education

programs, subject to applicable requirements of state and federal law;

(4) Students age eighteen who have participated in an education program

governed by this chapter may continue in the program with the permission of the

| I010 I
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department of corrections and the education provider, under the rules adopted by

the superintendent of public instruction.

NEW SECTION. Sec. 5. School districts and educational service districts

providing an education program to juvenile inmates in an adult coffections

facility, notwithstanding that their geographical boundaries do not include the

facility, may:

(1) Award appropriate diplomas or certificates to inmates _/ho successfully

complete graduation requirements;

(2) Spend only funds appropriated by the legislature, and allocated by the

superintendent of public instruction for the exclusive purpose of maintaining and

operating education programs under this chapter, including direct and indirect

costs of maintaining and operating the education programs, and funds from

.federal and private grants, bequests, and gifts: made for that purpose. School

districts may not expend excess tax levy proceeds authorized, for school district

purposes topay costs incurred under this chapter.

NEW SECTION. See. 6. To support each education program under this

chapter, the department of corrections and each superintendent or chief

administrator of a correction facility shall:

(1) Through construction, lease, or rental of space, provide necessary

building and exercise Spaces for.the education program that is secure, separate,

and apart from space occupied by nonstudent inmates;

(2) Through construction,lease, or rental, .provide vocational instruction

machines; technology and supporting equipment; tools, building, and exercise

facilities; and other equipment and fixtures deemed necessary by the department

of corrections to conduct the education program;

(3) Provide heat, lights, telephone, janitorial services, repair services, and

other support services for the building and exercise spaces, equipment, and

fixtures provided under this section;

(4) Employ, supervise, and control security staff to safeguard agents of the

education providers and inmates-while engaged ineducational and related

activities conducted under this chapter;

(5) Provide clinicaland medical evaluation services necessary for a

determination by the education provider, of the educational nee, ds of inmates; and

(6) Provide such other support services and facilities as are .reasonably

necessary to conduct the education program.

NEW SECTION. Sec. 7. Each education provider under this chapter and the

department of corrections shall negoti_ite and execute a written contract for each

school year or such longer period as may_.e agreed to that delineates the manner

in which their respective duties and authod't_.will be cooperatively performed and

exercised, arid any disputes and grievances resolved through mediation, and if

necessary, arbitration. Any such contract may provide for the performance of

duties by an education provider in addition to those set forth in this chapter,

including duties imposed upon the department of corrections and its agents under
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section 6-of this act if supplemental funding provided by the department of

corrections is available to fully pay the direct and indirect costs of these

additional duties.

NEW SECTION. Sec. 8. By April 15th of each school year, the ddpartment

of corrections shall provide written notice to the superintendent of. public

instruction and education providers operating programs under th_.'schapter of any
J

reasonably foreseeable education site closures, reductions in the number of

inmates or education services, or any other cause for a reduction in certificated

or classified staff the next school year. In the event the department_of corrections

fails to provide notice as required by this section, the department is liable and

responsible for the payment of the salary and employment-related costs for the

next school year of each employee whose contract would or could have been

nonrenewed but for the failure of the department to provide notice. Disputes

arising under this section shall be resolved in accordance with the alternative

dispute resolution method or methods specified in the contract required by section
7 of this act.

NEW SECTION. See. 9. -The superintendent of public instruction shall:

(1) AllOcate money appropriated by the legislature to administer and provide

education programs under this chapter to school districts, educational service

districts, and other education providers selected under section 3 Of this act that

have assumed the primary responsibility to administer and provide education

programs under this chapter. The allocation of moneys to any private contractor

is contingent upon and must be in accordance with a contract between the private

contractor and the department of corrections; and

(2) Adopt rules in accordance with chapter 34.05 RCW that establish

reporting, program compliance, audit, and such other accountability requirements

as are reasonably necessary to implement this chapter and related provisions of

the biennial operating act effectively.

See. !0. RCW 72.09.460 and 1997 c 338 s 43 are each amended to read as "

follows:

(1) The legislature intends that all inmates be required to participate in

department-approved education programs, work programs, or both, unless

• exempted under subsection (4) of this section. Eligible inmates who refuse to

participate in available education or work programs available at no charge to the

inmates shall lose privileges according to the system established underRCW

72.09.130. Eligible inmates who are required to contribute financially to an

education or work program and refuse to contribute shall be placed in another

work program. Refusal to contribute shaft, not result in a loss of privileges. The

legislature recognizes more inmates may .agree to participate in education and

work programs than are available. The department must make every effort to

achieve maximum public benefit by placing inmates in available and appropriate

education and work programs.
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(2) The department shall provide access to a program of education to all

- offenders who are under the age of eighteen and who have not met high scfiooi

graduation or general equivalency diploma requirements in accordance .with

chapter 28A.-- RCW (sections ! through 9 of this act). The program of'education

established by the department and education provider under section 3 of this act

for offenders under the age of eighteen must provide each of.fender a choice of

curriculum that will assist the inmate in achieving a high school diploma or

general equivalency diploma. The program of education may include but not be

limited to basic education, prevocational training, work ethic skills, conflict

resolution counseling, substance abuse intervention, and anger management

training components.

(3) The department shall, to the extent possible and considering all available

funds, prioritize its resources to meet the following goals for inmates in the order

listed:

(a) Achievement of basic academic skills through obtaining a high school

diploma or its equivalent and achievement of vocational skills necessary for

purposes of work programs and for an inm_ite to qualify for work upon release;

(b) Additional .work and education programs based on assessments and

placements under subsection (5) of this section; and

(c) Other work and education programs as appropriate..

(4) The department shall establish, by rule, objective medical standards to

determine when an inmate is physically or mentally unable to participate in

available education or work programs. When the department determines an

inmate is permanently unable to participate in any available education or work

program due to a medical condition, the inmate is exempt from the requirement

q nder subsection (I) of this section. When the department determines an inmate

is temporarily unable to participate in an _:ducation or work program due to a

medical condition, the inmate is exempt from the requirement of subsection (1)

of this section for the period of time he or she is temporarily disabled. The

department shall periodically review the medical condition of all temporarily

disabled inmates to.ensure the earl!est possible entry or reentry by inmates into

available programming.

(5) The department shall establish, by rule, standards for participation in

department-approved education and Work programs. The standards shall address

the following areas:

(a) Assessment. The department shall assess all inmates for their basic

academic skill levels using a professionally accepted method of scoring reading,

math, and language skills as grade 16:vet equivalents. The department shall

determine an inmate's education history; work history, and vocational or work

skills. The initial assessment shall be conducted, whenever possible, within the

first thirty days of an inmate's entry into the correctional system, except that

initial assessments arc not required for inmates who are sentenced to life without

the possibility of release, assigned to an intensive management unit within tile
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first thirty days after entry into the correctional system, are returning to the

correctionalsystem within one year of a prior release, or whose physical or

mental condition renders them unable to complete the assessment process. The
department shall track and record changes in the basic academic skill levels' of all

inmates reflected in any testing or assessment performed as part of their education

programming; ,,

(b) Placement• The department shall follow the policies set forth in

subsection (I) of this section in establishing criteria for placing inmates in

education and work programs. The department shall, to the extent.possiblel place

all inmates whose compositegrade level score for basic academic.skills is below

the eighth .grade level in a combined education and work program. The

placement criteria shall include at least the following factors:

(i) An inmate's release date and custody level., except an inmate shall not be

precluded from participating in an education or work program solely on the basis

of his or her release date; .-

(ii) An inmate's educatiort history and basic academic skills;

(iii) An inmate's work history and vocational or work skills;

(iv) An inmate's economic circumstances, including but not limited to an

inmate's family support obligations; and

(v) Where.applicable, an inmate's prior performance in department-approved

education or work programs;

(c) Performance and goals. The department shall establish, and periodically

review, inmate behavior standards and program, goals for all education and work

programs. Inmates shall be notified of applicable behavior standards and program

.goals prior to placement in an education or work program and shall be removed

from the education or work program if they consistently fail to meet the standards

or goalsL "

(d) Financial responsibility. (i) The department shall establish a formula by.

which inmates, based on their ability to pay, shall pay all or a portion of the costs

or tuition of certain programs• Inmates shall, based on the formula, pay a portion

of the costs or tuition of participation in:

(A) Second and subsequent vocational programs associated with an inmate'.s

work programs; and

03) An associate of arts or baccalaureate degree program when placemeni in

a degree program is the result of a placement made under this subsection;

(ii) Inmates shall pay all costs and tuition for participation in:

(A) Any postsecondary academic degree program which is entered

independently of a placement decision ma_e under this subsection; and
• IF3,

(B) Second and subsequent vocatro.qal, programs not associated with an

inmate's work program.

Enrollment in any program specified in (d)(ii) of this subsection shall only

be allowed by correspondence or if there is an opening in an education or work

program at the institution where an inmate is incarcerated and no other inmate

who is placed in a program under this subsection will be displaced; and
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(e) Notwithstanding any. other provision in this section, an inmate sentenced

to life without the possibility of release:

(i) Shall not be required to participate in education programming; and

(ii) May receive not more than one postsecondary academic d_gree in a

program offered by the department or its contracted providers.

If an inmate sentenced to life without the possibility of release-.requires

prevoeational or vocational training for a work program, he or she may participate

in the training subject to this section.

(6) The department shall coordinate education and work programs among its

institutions, to the greatest extent possible, to facilitate continui_j of programming

among inmates transferred between institutions. Befoce transferring an inmate

enrolled in a program, the department shall consider the effect the transfer will

have on the inmate's ability to continue or complete a program. This subsection

shall not be used to delay or prohibit a transfer necessary for legitimate safety or

security concerns.

(7) Before construction of a new correctional institution or exp_insion of an

existing correctional institution, the department shall adopt a plan demonstrating

how cable, closed-circuit, and satellite television will be used for education and

training purposes in the institution. The plan shall specify how the use of

television in the education and training programs will improve inmates'

preparedness for available work programs and job opportuniti_ for which inmates

may qualify, upon release.

(8) The department shall adopt a plan to reduce the per-pupil cost of

instruction by, among other methods, increasing the use of volunteer instructors

and implementing technological efficiencies. The plan shall be adopted by

December 1996 and shall be transmitted to the legislature upon adoption. The

department shall, in adoption of the plan, consider distance learning, satellite

instruction, video tape usage, computer-aided instruction, and flexible scheduling

of'offender instruction.

(9) Following completion of the i'eview required by section 27(3), chapter 19,

Laws of 1995 1st sp. sess. the department shall take all necessary steps toassure

the vocation and education programs are relevant towork programs and skills

necessary tO enhance the empioyability of inmates upon release.

See. 11. RCW 41.59.080 and 1975 1st ex.s. c 288 s 9 are each amended to

read as follows:

The commission, upon proper application for certification as an exclusive

bargaining representative or upon petition for change of unit definition by the

employer or any employee organization within the time limits specified in RCW

41.59.070(3), and after hearing upon r*._sonable notice, shall determine the unit

appropriate for the purpose of collecti4ebargaining. In determining, modifying

or combining the bargaining unit, the commission shall consider the duties, skills,

and working (5onditions of the educational employees; the history of collective

bargaining; the extent of organization among the educational employees; and the

desire of the educational employees; except that:
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(I) A unit including nonsupervis0ry educational employees shall not be

considered appropriate unless it includes all such nonsupervisory educational

employees of the employer; and

(2) A unit that includes only supervisors may be considered appropriate if a

majority of the employees in such category indicate by vote that they desire to be
included in such a unit; and

(3) A unit that includes only principals-and assistant principals may be

considered appropriate ifa majority of such employees indicate by vote that they
desire to be included in such a unit; and

.(4) A unit that includes both principals and assistant principals and other

supervisory employees may be considered appropriate if a majority of the

employees in each category indicate by vote that they desire to be included in

such a unit; and .. "

(5) A unit that includes supervisors and/or principals and assistant principals

and nonsupex-visory educational employees may be considered appropriate if a

majority of the employees in each category indicate by vote that.they desire to be

included in such a unit; and

(6) A unit that includes only employees in vocational-technical institutes or

occupational skill centers may be considered to constitute an appropriate

bargaining unit if the history of bargaining in any such school district so justifies;
and

(7).Notwithstanding the definition of collective bargaining, a unit that

contains only supervisors and/or principals and assistant principals shall be

limited in scope.of bargaining to compensation, hours of work, and the number

of days Of work in the annual employment contracts:and

(8) The bargaining unit of certificated employees of school districts,

educational service districts, or institutions of higher education that are education

providers under chapter 28A.-- RCW (sections 1 through 9 of this act) must be

limited to tile employees working as education providers to juveniles in each adult

correctional facility maintained by the department of corrections and must be

separate from other bargaining units in school.districts, educational service

districts, or institutions of higher education.

NEW SECTION. See. 12. A new section .is added to chapter 41.56 RCW

to read as follows:

This chapter applies to the bargaining unit of classified employees of.school

districts, educational service districts, or institutions of higher education that are

education providers under chapter 28A.-- RCW (sections I through 9 of this act).

Such bargaining units must be limited_to the employees working as education
¢_, . .

providers to juveniles in each adult .correctional facility maintained by the

departmentof corrections and must bd separate from other bargaining units in

school districts, educational service districts, or institutions of higher education.

Sec. 13. RCW 28A.310.300 and 1990c 33 s 283 are each amended to read

as follows:
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In addition to other powers and duties as provided by law, each educational

service district superintendent shall:

(1) Assist the school districts in preparation of their budgets as provided in

chapter 28A.505 RCW.

(2) Enforce the provisions of the compulsory attendance law as provided in

RCW 28A.225.010 through ((28?,.22.5.153)) 28A.225.140, 28A.200.010, and

28A.200.020.

(3) Perform duties relating to capital fund aid by nonhigh districts as

provided in chapter 28A.540 RCW.
(4) Carry out the duties and issue orders creating new school districts and

transfers of territory as pro_'ided in chapter 28A.315 RCW.

(5) Perform the limited duties as provided !n chapter 28A_7 RCW (sections

I through 9 of this act).

(6) Perform all other duties prescribed by law and the educational service

district board.

See. 14. RCW 28A.225.010 and 1996 c 134 s I are each amended to read as

follows:

(1) All parents in this state of any child eight years of age and under eighteen

years of age shall cause such child to attend the public school of the district in

which the child resides and such child shall have the responsibility to and

therefore shall attend for the full time when such school may be in session unless:

(a) The child is attending an approved private school for the same time or is

enrolled in an. extension program as provided in RCW 28A. 195.010(4);

(b) The child is receiving home-based instruction as provided in subsection

(4) Of this section;

(c) The chiid is attending an education center as provided in chapter 28A.205

RCW;

(d) The school district superintendent of the district in which the child.resides

shall have excused such child from attendance because the child is physically or"

mentally unable to attend school, is attending a residential school operated by the

department of social and health services, is incarcerated in an adult correctional

•_ or has been temporarily excused upon the request of his or her parents for

purposes agreed upon by the school authorities and the parent: PROVIDED, That

such excused absences shall not be permitted if deemed to cause a serious adverse

effect upon the student's educational progress: PROVIDED FURTHER, That

students excused for such temporary absences may be claimed as full time

equivalent students to the extent they would otherwise have been so claimed for

the purposes of RCW 28A. 150.250 and',28A. 150.260 and shall not affect school

district compliance with the provisions of RCW 28A. 150.220; or

(e) The child is sixteen years of age or older and:

(i) The child is regularly and lawfully employed itnd either the parent agrees

that the child should not be required to attend sctiool or the child is emancipated

in accordance with chapter 13.64 RCW;
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(ii) The child has already met graduaiion requirements in accordance with

state board of education rules and regulations; or

(iii) The child has received a certificate Of educational competence under

rules and regulations established by the state board of education ugder RCW
28A.305.190.

(2) A parent for the purpose of this chapter means a parent, gua.rdian, or

person having legal custody Of a child. ..

(3) An approved pri.vate school for the purposes of this chapter and chapter

28A.200 RCW shall be one.approved under regulations established by the state

board of education pursuant to RCW 28A.305.130. "

•. (4) For the purposes of this chapter and chapter 28A.200 RCW, instruction

shall be home-based if it consists of planned and supervised instructional and

related educational activities, including a.curriculum and instruction in the basic

skills ofoccupational education, science, mathematics, language, social studies,

history, health, reading, writing, spelling, and the development of an .appreciation

of art and music, provided for a numbei of hours equivalent to the total annual

program hours per grade level established for. approved private schools under

RCW 28A.195.010 and 28A.195.040 and if such activities are: ..

(a)P/'ovided by a parent who is instructing his ot_ her child only and are.

supervised by a certificated person. A certificated person for purposes of this

chapter and chapter 28A.200 RCW shall be a person certified under chapter

28A.410 RCW. For purposes of this section, "supervised by acertificated person"

means: The planning by the certificated person and the parent of objectives

consistent with-this subsection; a minimum each month of an average of one

contact bour.per Week with the child being superyised by the certificated person;

and evaluation of such child's progress by the certificated person. The number of"

children superyised by the certificated person shall not exceed thirty for purposes

of this subsection; or

(b),Provided by a parent who is instruc_ting his or her child only and who has

either earned forty-five college level quarter credit hours or its equivalent in
- ._ _.

semester hours .or has completed a course in .home-based instruction at a

•postsecondary institution or a.vocafional-techniea! institute; or

(c) Provided bY a parent who is deemed sufficiently qualified to provide

home-based instruction by the superintendent of the local school district in which
the child resides.

(5) The legislature recognizes that home-based instruction is less structured

and more experiential than the instruction normally provided in a classroom

setting. Therefore, the provisions of subsection (4) of this.section relating to the

nature and quantity of instructional a0d related educational activities shall be

liberally construed. -- -.

NEW SECTION. Sec. 15. A new section is added to Chapter 28A. 150 RCW

to read as follows:

(I) The department of corrections and the superintendent of public instruction

shall conduct a study to determine the educational needs of inmates under the age
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of twenty--one incarcerated in jail and prison, the impact of providing educational

_ services and spec.ial educational services to those inmates on the security and

penological interests of the correctional institutions that incarcerate those inmates,

and the ability of local school districts, the community and technical colleges,

private vendors, juvenile detention centers, and the correctional institutions to

provide those educational and special services.

(2) The department and the superintendent of public instruction shall consult

with the following groups:

(a) The Washington association of school administrators;.

(b) The individual school districts and ext.ucational service districts in which

the department or a county jail may operate a school for inmates under age

twenty-one;

(c) The Washington association Of counties;

(d) The state board for community and technical colleges;

(e) The higher education coordinating board;

(f) The United States department of education office of special education

programs and the office for civil rights;

(.g) The juvenile rehabilitation administration's residential school programs;

(h) The juvenile court administrators;

(i) Th e attorney general;

(j) Columbia legal services;

(k) The Washington association of prosecuting attorneys;

(1) The school districts that provide educational services to juvenile offenders

incarcerated in state juvenile residential schools; and

(m) Any other person or association that in the opinion of the department or.

the superintendent of public instruction may assist in the study.

(3) No later than May 1, 1998, the department and the superintendent of

publicjnstruction shall provide to the committees on education in the house and

senate, the criminal justice and corrections committee in the house, the human

services and.corrections committee in tl_e senate, and the house and senate fiscal

committees, a profile of all offenders under the age of twenty-one who are.

incarcerated-in a department of corrections' facility. The profile shall identify the

offenders individually by the foliowing:

(a) Age;

(b) Offense or offenses of commitment;

(c) Criminal history;

(d) Anticipated length of stay;

(e) The. number of serious infractions committed by the offender during

incarceration and the number of time_;if any, the offender has been placed in an

intensive management unit;

(f) The offender's custody level;

(g) Whether the offender has a high school diploma or'a general equivalency

diploma;

(11) The last grade tile offender completed;

110J') I



Ch. 244 WASHINGTON LAWS, 1998

(i) Whether the offender, in the educational placement prior to incarceration

was identified as a child with a disability or had an individualized education

program;

(j) Whether the offender would qualify for transition planning ahd services

under 20 U.S.C. Sec. 1414(d)(6);

(k) Whether the department has security or penologica ! interests that warrant

modification of an existing individualized education program or placement as

provided by 20 U.S.C. Sec. 1414(d)(6);

(I) Whether the offender has participated in any educational programs offered

by the department; and

(m) Whether the offender may be in need of special education and related "

services. This subsection does not require the department or the superintendent

to evaluate an offender to determine if the offender is a child with disabilities in

need of special education and related services.

(4) No later than September I, 1998, the department of.corre6tions and the

superintendent of public instruction shall provide to the committees identified in

subsection (3) of this section a profile of inmates under the age of twenty-one

confined in county jails between the effective date of this section and August I,

1998. The profile shall identify the inmates' characteristics as listed in subsection

(3) of this section and shall include all inmates detained in a county correctional

facility whether arrested, charged, pending trial, or convicted. The department

and the superintendent of public instruction shall assist the counties in gathering

this information.

(5) No later than September 1, 1998, the department and the superintendent

of public instruction shall make a preliminary report to the committees listed ire

subsection (3) of this section, identifying the educational needs of inmates under

the age of twenty-one in adult correctional facilities, the impact of providing

educational services to those inmates on the security and penological interests of

the correctional institutions that incarcerate those inmates, and the ability Of local

school districts, the community and technical colleges, private vendors, juvenile

detention centers, and the correctional institutions to provide those educational

services. The department and the superintendent, in consultation with the office

of financial management, shall estimate the various capital and operating costs of

providing basic educational services or basic skills education to offenders under

age twenty-one, and special education and related services to all inmates under

age twenty-one or to just those inmates under age eighteen and between the ages

of eighteen and twenty-one who were identified as a child with a disability or had

an individualized education program in the educational placement prior to

incarceration in an adult correctibnal facility. The department and the

superintendent of public instruction shall inform the committees as to which

educational entity or entities are able and willing to provide those educational

scrvices.

(6) No later than November I, 1998, tile department and the superintendent

of i)ul)lic instructicm shall make final ,ec(man_cndations to the committees.
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NEW SECTION. See. 16. Sections 1 through 9 of this act constitute a new

chapter in Title 28A RCW. ,,.

NEW SECTION. See. 17. Sections 1 through 9 and I 1 through 15 of this

act are necessary for the immediate preservation of the publif peac e, health, or

safety, or support of the state government and its existing public institutions, and

take effect immediately.

NEW SECTION. See. 18. Section I0 of this act takes effect September 1,

1998.

NEW SECTION. See. 19. If any pro_,ision of this act or its application to

any person or circumstance is held in_'alid, the remainder of the act or the

application of the provision to other persons:or circumstances is not affected.

Passed the Senate March 9, 1998.

Passed the House M_rch 5, 1998.

Approved by the Governor March 30, 1998.
Filed in Office of Secretary of State March 30, 1998.


