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IN CLERK'S OFFICE Hon, Sey bert,
U'S DISTRICT COURT EDNY

77-CV_188 |

UNITED STATES COURT OF ABPE
FOR THE SECOND cmc% ALAY 30 Zl’fgg *

SUMMARY ORDER LONG iSLANE} OFFICE

THIS SUMMARY ORDER WILL NOT BE P{EBLISHEB:HQ THE FEDERAL REPORTER
AND MAY NOT BE CITED AS PRECEDENTIAL AUTHORITY TO THIS OR ANY
OTHER COURT, BUT MAY BE CALLED TO THE ATTENTION OF THIS OR ANY
OTHER COURT IN A SUBSEQUENT STAGE OF THISCASE, INA RELATED CASE, OR
IN ANY CASE FOR PURPOSES OF COLLATERAL ESTOPPEL OR RES JUDICATA.

At a stated term of the United States Court of Appeals for the Second Circuit, held at the
Thurgood Marshall United States Courthouse, at Foley Squage, in the Cit
30th day of March, two thousand six. «‘@

Present:
HON. WILFRED FEINBERG,
HON. ROBERT A. KA’I’ZMANN
Circuit Judges.!

MARY ANN DURKIN, KATHLEEN BRENNAN, SUSAN J. GIANNONE, ESTHER
LIDSTROM, JEAN MARCOVECCHIO, MICHELE MEYER, LORRAINE McINTYRE,
ELLEN STEIN, BARBARA STEMMLE, DOREEN TRIOLA, KATHLEEN VEDDER,
PZaimzﬁ"s-Appeliams.
MARGARET CAVANAGH,
Appellant,
 ALICE WOODSON WHITE, on behalf of herself and all others similarly situated, JACQUI
HARRIS WILSON, on behalf of herself and all others similagly situated, CAROLANN
CALAMIA, on behalf of herself and all others similarly situited, KAREN RYAN,
Plaintiffs,

v. No. 04-4281-cv, 04-4882-cv,
04-4297-cv, 04-4869-cv, 04-5560-cv

NASSAU COUNTY POLICE DEPARTMENT, DANIEL P, GUIDO, Commissioner, Nassau
County Police Department, NASSAU COUNTY POLICE DEPARTMENT, RALPH G. CASO,

' The Honorable Reena Raggi was originally a membier of this panel but recused herself
from consideration of this appeal. The remaining two members of the panel, who are in
agreement, decide this appeal in accordance with Second Cirenit Local Rule § 0.14.

ISSUED AS MANDATE:
; May &5, 9006. -
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County Executive, Nassau County Board of Supervisors, FRANCIS T. PURCELL, Member,
Nassau County Board of Supervisors, ALFONSE D’ AMATQ, Member, Nassau County Board
of Supervisors, JOHN W. BURKE, Member, Nassau County Bbard of Supervisors, MICHAEL
J. TULLY, JR., Member, Nassau County Board of Supewasm, VINCENT A, SUQZZ]I,
Member, Nassau County Board of Supervisors, HANNAH KOMANOFF, Member, Nassau
County Board of Supervisors, Nassau County Civil Service Commission, GABRIEL S. KOHN,
Chairman, Nassan County Civil Service Commission, EDWARD S. WITANOWSKY, Member,
Nassau County Civil Service Commission, EDWARD A, SIMMONS, Member, Nassau County
Civil Service Commission, Nassau County Patrolmen’s Benevolent Association, Municipal
Police Training Council, THOMAS R. BLAIR, Commissioner, Buffalo Police Department,
MICHAEL J. CODD, Commissioner, New Police Department, Nassau County, a municipal
corporation organized pursuant to the laws of the State of New York, DANIEL S. GUIDQ,
Nassau County Police Department, GABRIEL S. KOHN, Nassau County Civil Service

- Commission, EDWARD S, WITANOWSKI, Nassau County Civil Service Commission,
EDWARD A. SIMMONS, Nassau County Civil Service Comrmss:ucn Nassau County
Patrolmen’s Benevolent Association,

Defendants-Appeliees,

WILLIAM .G. CONNELIE, Superintendent, New York State Police, PATRICK J. CORBETT, J.
WALLACE LA PRADE, Assistant Director, Federal Bureau of Investigation,

Defendants,
UNITED STATES OF AMERICA,

Plaintiff-Appelice.

For Plaintiffs-Appellants and Appellant: ~ MICHELE GAPINSKI, Slavin, Angiuolo &
Horowitz, LLP, Jericho, New York

For Defendants-Appellees: PETER J. CLINES, Deputy County Attomey,
Bureau of Appemls, County of Nassau, Mineola,
New York '

For Plaintiff- Appellee: KARL N. GELLERT, United States Department of

Justice, Civil Righis Division, Washington, D.C.

Appeal from the United States District Court for the Eastern District of New York

(Seybert, J)).
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ON CONSIDERATION WHEREOQF, IT IS HEREQY ORDERED, ADJUDGED,
AND DECREED that the judgment of the district court be and hereby is AFFIRMED.

Since 1982, the County of Nassau and several of its subdivisions, including its Police
Department, have been operating under two consent decrees that settied two cases brought
against these entities in 1976 and 1977 pursuant to Title VII of the Civil Rights Act of 1964, 42
US.C. §'2000e et s'eq. The instant appeal challenges orders of the district court (Seybert, J.)
dated July 20, 2004, denying plaintiffs-appellants’ motion to enforce these c'onsent decrees; July
21, 2004, denying appellant Cavanagh’s application to consolidate her claims with those of
plaintiffs-appellants; and August 13, 2004, denying piainﬁ%wappeilants’ motion for
reconsideration of the July 20 order. We presume the g;*ar!:im.l familiarity with the underlying
facts, procedural history, and the scope of the issues presentaé; See also Brennan v. Nassau
County, 352 F.3d 60, 63 (2d Cir. 2003) (earlier proceeding in this case, in which the district
court’s denial of a motion to enforce consent decrees was vacated and the matter was remanded
for the district court to apply the equitable doctrine of laches instead of the legal defense of
statute of limitations).

We review the district court’s ruling that the application to enforce the consent decree
was barred by laches for abuse of discretion.? See Perez v, Danbury Hosp., 347 F.3d 419, 425-26

(2d Cir, 2003); Conopco, Inc. v. Campbell Soup Co., 95 F.3d 187, 193 (2d Cir. 1996). Because

? Plaintiffs and the County mistakenly point to cases in which the equitable doctrine of
laches, which ordinarily receives review for abuse of discretion, is the basis for dismissing a case
on a motion to dismiss or for summary judgment, which ordinarily receive de novo review. See
Ikelionwu v. United States, 150 F.3d 233, 236-37 (2d Cir. 1998); Ivani Contracting Corp. v. City
of New York, 103 F.3d 257, 259 (2d Cir. 1997). These cases sre not relevant here.

3.
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the most closely analogous state statute of limitations — the &myaar statute of limitations for
contracts — had run by the titne the plaintiffs moved to enf@ the consent decrees, the plaintiffs
bear the burden of disproving laches. Conopeo, 95 F.3d at 191; see also Ely-Cruikshank Co.,

Inc. v. Bank of Montreal, 81 N.Y 2d 399, 402-03 (N.Y. 1993) (holding that under New York law,
“a breach of contract cause of action accrues at the time of the breach,” “even though the injured
party may be ignorant of the existence of the wrong or injury” {internal quotation marks
omitted)). Accordingly, the plaintiffs had to establish that (1) they did not know of the
defendant’s misconduct, (2) they did not inexcusably delay in taking action, and (3) the
defendant was not prejudiced by the delay. [kelionwu, 150 F.3d at 237.

We find no abuse of discretion in the district court’s eeaclusion that plaintiffs did not
meet ti‘lﬁil’ burden. There was ample ¢vidence in the record ﬁuﬂ plaintiffs had knowledge dating
back to the early 1980s of the County’s alleged failure to credit them for appropriate benefits.
The district court was also entitled to conclude that the plaintiffs had engaged in unreasonable
and inexcusable delay in bringing forward their claim. The fact that some plaintiffs made
internal complaints and were rebuffed over the years shows dﬁligenw only up to a point, for the
plaintiffs’ knowledge that the defendants disagreed with their reading of the consent decrees in
the end demonstrates an unexplained reluctance to take their complaints to a higher authority.
Nor was it the County’s burden to seek court approval of its reading of its obligations under the
consent decrees, for, unlike the defendant in EEOC v. Local 638...Local 28 of the Sheet Metal
Workers ™ Int'l Ass’n, 753 F.2d 1172, 1179 (2d Cir. 1985), the County was in substantial
compliance with the district court’s orders. Moreover, to the extent that a lack of excuse for

delay did not render the prejudice inguiry moot, see Stone v. Williams, 873 F.2d 620, 625 (2d

A
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Cir.), cert. denied, 493 U.8, 959, vacated on other grounds, Wl F.2d 401 (2d Cir. 1989), cert,
denied, 496 U.8. 937 (1990), it was well within reason for thet district court to conclude that “the
delay [would] make(] it difficult to garner evidence to vindicate [the defendant’s] rights,”
Robins Island Pres. Fund v. Southold Dev. Corp., 959 FZd 409, 424 (24 Cir. 1992), due to the
lead negotiators’ “fading memories,” Stone, 873 F.2d at 625.

We also find no abuse of discretion in the district court’s decision to decide plaintiffs”
motion on the grounds of laches without permitting the plaintiffs to take additional discovery. Its
conclusion that the information relevant to the question of laches was predominantly within the
plaintiffs’ control and would not be gathered through discovesy was certainly “within the range
of permissible decisions.” In re Fitch, Inc., 330 F.3d 104, }N}_‘(M Cir. 2003).

Finally, the district court was entitled to deny Cavansgh’s application to join as a
plaintiff. Her claims mirrored those of the other plaintiffs. Indeed, the argument for laches with
respect to Cavanagh is even clearer because she waited an additional two years to bring her
claims.

We have considered all of the appellants’ arguments and find them to be without merit.
Accordingly, the judgment of the district court is AFFIRMED.

FOR THE COURT:
A TRUE COPY ROSEANN B. MacKBEZHNIE, CLERK

Roseenn B. MacKechnie, CLERK % /9

* Having concluded that the district court’s dismissal on the grounds of laches was not an
abuse of discretion, we need not address the County’s alternative argument that the plaintiffs’
claims are barred by the express terms of the consent decrees.
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