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A Random Thought on'the Segregatlon Cases

One-hundred fifty years ago this Ceurt held that It was the ultji-
mate judge cf the restrictions which the Constitution imposed on the va-
rigus branches of Lhe national and state government. Marbury v. Madlson.
This was presumably cn the basis that there are standards Lo be applled
ather than the personal predilections of the Justices.

As gpplfed Lo guestions of Inter-state or state=federal relations,
as well as Lo Interldepat tpl disputes within the federal government,
this doctrine of jJjudlecial has worked well. Where theoretically co=crdinat
bodies of government are Eiaputinr, the Court 13 well sulted to its rote
as arbiter, This Is because thesc problems Invelve much less emeticnally
charged subject matler than do those discussed belew, In effect, they de-
termine the skeletal relations of the gevernments to each other withount
influencing the substantive tusiness of those gewvernments.

sysiem has worked much less wells The Constitutlion, of course, defids with
indivudal rights, particularly in the First Ten and the Fourteenth Amend-
ments, But as 1 read the history of this Court, It has seldom been out of
hat water when attempting to Interpr=t these Endividual rights. Fletcher
ve Peck, In 1810, represented an attempt by Chiel Justice Marshall te
3xtgﬁﬁ;tha ;ruL?ELiﬂn ni the contract clause to infant business. Scott

= sanford was the rezult of Ta J ffor : s la

Lo tre Totongamoault Taney's effort to prolecl slaveholders Trem

As applied to relations belween the Indivigual and the ﬂtatéé the

After the Clvil War, businesz lInterest came to dominate the Court,
and they {n turn ventured intc the deep water aof protecting certain types
of individuzls agalnst leglslative Interference. Championed {irst by Fielc
then by Peckham and Brewer, the high watepr mark of the trend In protecting
corporations against legislative influence was probably Lochner v. NY. To
the majority opinfon In that case, Holmes replied that the Fourteenih A=
mendment did not enact Herbert Spencer's Soclal Statics. Other cases com-
ing later in & simlilar vein were Adkins v. Children's Hospital, Hammer v,
Dagenhart, Tyson v. Banten, Rlknlk v. MeBride. But sventually the Lourt
callied a halt Lo Lhils reading of 1ts own economlc views Into the Consti-
tutlon., Apparently It recognized that where a leglslature was dealing
with its ewn citizens, it was not part ef Lhe Judicial Tunction to thwart
piblic opinion except in exlreme cases.

hese cases now before the Court, the Court is, as Usiwris suggest-
ed, belng asked to read its own soclélogical views inte the Constitutlon,
Urging a view palpally at varlance with precedent and probably with legls=
lative h=ltory, appellants seek Lo convince the Court of the moral wrong-
ness of the treatment they are recelving. I would suggest that this is a
question the Court need never reach: for regardless af the Justice's indi=-
vidual views on the merits of segregation, it gqulte clearly I3 not one of
those extreme cases which cormands intervention from ene of any cenvictien
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If this Court, because Its members Individually are "liberal™ and dislike
segregatlon, now chcoses to strike It down, 1L differs from Lhe McReynolda
court only in the kinds of 1itiganta It favors and the kinds af special
clalims it protects. To these who would argue that"personzl™ rights are
more sacrosanct than "property" rights, the short answer ls th t_*hq‘gﬁn-
stitutlon makes ne such distinction. Te the argument made FENa1T that
a majority may not deprive a2 minoritly of Ils constitutienal right, the an=
swer must be mede that while this 15 acund {n theory, In the long run [t
is, aJority who will determine what the constitutional rights of the

: W are. One hundred and fifty years of attempls on the part of thla
Court to protect minority rights of any kind==whether those of husiness,
slaveholders, or Jehovah's Witnessese-have oll met the same fate. One by
one the cases establishing such rights have been sloughed off, and crept
silently to rest. If the present Court Is unable to profit by this example
it muat be prepared te see its work fade In tilme, Loo, as embodying only
the sentiments of a transfent majority of nine men.

I reallze that it is an unpopular and unhumanitarian position, for
which I have been excoriated by "liberal™ colleagues, but I think Fless
v. Farguson was right and should be re-affirmed, lf the Fourteenth 2nc=-
ment did not enact Spencer's Sccial Statlics, IL Just as surely did not
enact Wyrdahl's American Dilemna.
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