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PRELIMINARY

STATEMENT

This appeal is from an unreported
States District
Defendants'
Abdul

Court for the Northern
motion

Muntaqim,

decision

for summary
a/k/a Anthony

Muntaqim

v. Coombe,

(Meskill,

Cardamone,

Cabranes,

conducted

judgment

SPA 4-6.

for a _q-it of certiorari,

and dismissing

Bottom's

("Appellant")
("JA")

366 F.3d

(Nov. 8, 2004),

in banc on December

State prison,

42 U.S.C.

References

herein

Appendix

submitted

Appendix

("SPA"),

motion,

The

Op.")

States Supreme

8, 2004.

Court

125 S. Ct. 480

the Court agreed
Order

it_'a,

to rehear
granting

SPA 1-2.

OF JURISDICTION

The district

filed by an inmate

of Section

2 of the Voting

court had jurisdiction

to parts of the record

to the Court on August
appended

in its entirety.

385 F.3d 793 (2d Cir.

29, 2004 ("hi Banc Order"),

inter alia, violations
§ 1973.

failed.

on November

arises from a pro se complaint

alleging,

Jalil

The Court sua sponte

23, 2004 and issued an Amended

STATEMENT
This action

Plaintiff-Appellant
action

to the United

ip_'a, SPA 3. On Appellant's

this case in banc on December

J.) granting

102 (2d Cir. 2004) ("Panel

petitioned

was denied

of the United

at 58-77. _ A panel of this Court

JJ.), ip_'a, SPA 7-35.

Appellant
which

and judgment

of New York (Mordue,

a poll to rehear this case in banc, which

2004), i_a,

"VRA"),

District

is set forth in the Joint Appendix

affirmed.

rehearing

decision

to this Brief.

-1-

in a New York
Rights

Act

over this case

shall be to pages in the Joint
2, 2002,

or to the supplemental

Special

pursuant to 28 U.S.C. § 1331. The district court entered final judgment in this case
on January 25, 2001, (JA 78), disposing of all claims with respect to all parties.
Appellant filed a timely notice of appeal on February 20, 2001. (JA 79°85.) This
Court has jurisdiction

over this appeal under 28 U.S.C. § 1291 and pursuant to its

own order granting rehearing in banc.
STATEMENT
The Court's

ON THE

in banc order flamed

QUESTION

PRESENTED

the issue as follows:

The question presented is whether, on the pleadings, a claim that a
New York State statute, Section 5-106 of the New York Election Law,
that disenfranchises
currently imprisoned
felons and parolees results
in unlawful vote dilution, can state a claim for violation of Section 2
of the Voting
111Banc Order,
narrowly
Appellant
dilution.

Act.

SPA 1. Appellant

framed
pleaded
2 Panel

Rights

the question
claims

presented.

under Section

submits

(JA 13) (vote dilution

claim);

clause,

recognized,

2 of the VRA for both vote denial

¶ A (JA

20)

Complaint

(vote denial

Brief for Defendants-Appellees

12, 2002, at 6-7, 16 (acknowledging

2
Appellant appealed
claims to this Court.

that the Court has too

As the panel explicitly

Op., at 105 & n.5; see also Appellant's

12-17 (JA 11-13), "Wherefore"

filed September

respectfully

only the district

-2-

court's

dismissal

("Compl.")

claim);

("State's

that Appellant

and vote
¶¶

¶¶ 18-19
Panel Br."),

pleaded

both

of his VRA Section

2

vote denial and vote dilution claims). Appellant did not petition for certiorari on
Q

his vote dilution claim, 3 and fomaally withdraws that claim now.
Appellant's withdrawal of his vote dilution claim does not affect the issue
before the Court - whether a plaintiffcan

challenge New York's felon-

disenfranchisement law under Section 2 of the VRA as a matter of law - nor does
it affect his ability to answer the specific questions set forth by the Court in its in
banc order with the exception

of Question

No. 4, which is now moot.

See section

IV, ip_'a.
STATEMENT
Appellant

is an African-American

York State prison
Appellant

pursuant

denied

on account

Appellant's

Defendants'
3

of race in violation

pro se complaint

Defendants
affidavit,

1994, alleging

moved

not relevant
motion

See Muntaqim

2004 WL 1752185,

a life sentence

in a New

in a New York State court.

disenfranchised

law, N.Y. Election

in September

CASE

man serving

to a conviction

has been permanently

disenfranchisement
complaint

OF THE

by New York's

Law § 5-106.

Appellant

As such,

felonfiled hispro

se

inter alia, that his right to vote had been
of Section

2 of the Voting

Rights

Act.

has never been amended.

for summary

to Appellant's
in its entirety.
v. Coombe,

judgment

based on the pleadings

VRA claims.
(JA

58-78.)

The district

-3-

court granted

The court held that the "results

Petition for a Writ of Certiorari,

at *7 n.5 (July 21,2004).

and one

No. 04-175,

test" of the Voting Rights Act would pose a serious constitutional question
concerning the scope of Congress's power to enforce the 14th and 15th
Amendments if applied to a state disenfranchisement law. (JA 69.) On that basis,
the court rejected Appellant's claims under the Voting Rights Act, finding the
"VRA inapplicable to Section 5-106."
A panel of this Court affirmed,
not apply"

to New York's

The panel reached
statutory,
the panel,
"would

from voting"

balance

and therefore,

Congress's
before

by applying
the VRA.

that Section
law.

2 of the VRA "does

Panel

the "clear

Op., at 115, 129.

statement"

rule of

See id. at 115, 126-29.

of power between

the Court required

intent to infringe
it would

"no such clear statement"
held that Appellant's

concluding

According

of the VRA to a state felon-disenfranchisement

alter the traditional

Government"
indicating

to interpret

the application

69.)

felon-disenfranchisement

this conclusion

construction

(JA

upon the states'

authority

allow such a claim to proceed.

claim "fails as a matter

-4-

history

of law."

statute

the States and the Federal

"a clear statement

in the text or legislative

to

Id.

from Congress
to prohibit

felons

Id. at 115. Finding
of Section

2, the panel

STATEMENT

OF RELEVANT

FACTS

1.
VOTING
DISCRIMINATION
IN NEW YORK STATE
AND THE VOTING RIGHTS ACT OF 1965.
The Voting
discrimination

Rights

Act was enacted

to rid the country

in voting.

Some provisions

of the Act apply only to specified

"covered

jurisdictions,"

prohibits

the use of any electoral

Section

4 originally

while others apply nationwide.

applied

"test or device,"

only to "covered

1970 to apply to the entire nation.
Act, a "covered

jurisdiction"

to voting,

or standards,

clearance

from either the Attorney

States District
Section
prohibit

Section

the requirement

And unlike

or election
plaintiff

2, unlike

Section

prove,

"based

jurisdictions,"

to voting.

but was extended

§ 1973aa.

or procedures
General

without

Under

Section

of Columbia.

5, applies

prerequisites

first obtaining

and was anaended

in vote denial

pre-

discriminatory

Rather,

of circumstances,"

-5-

in 1982 to

or vote dilution,
intent.

2 does not effect an automatic

within its scope.

on the totality

5 of the

See id. § 1973c.

nationwide

that results

4, Section

in

of the United States or the United

that a plaintiffprove

laws that are included

4 of the Act

enact new voting qualifications,

Court for the District

any voting qualification

eliminating
1973.

practices,

Section

as a precondition

See 42 U.S.C.

cannot

of racial

it requires

See id. §

ban on voting
that a

that the challenged

voting

qualification results in discrimination on account of race under the standard set
forth in the statute. See id. § 1973(b).
Neither
"'covered

jurisdictions"

do, however,
amended

New York State nor any of its subdivisions
under the original

contend

with racial discrimination

to recognize

that fact.

Court held that New York's
Morgan,
literacy

New York's

53,357

as "covered
(1973)

("Indeed,

against

New Yorkers

and the VRA was

the Act.

the Supreme

Katzenbach

New York maintained

v.

an English

until 1977, over ten years after that decision.

discrin'finatory

voting practices

See NAACP

When Congress

See

amended

and Hispanic

requirement.

in 1982 U.S.C.C.A.N.

voters,"

were a definite

the Act again
and Bronx
as evidence

See S. Rep. No. 97-417,

177, 188.
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target of

and Kings

v. New York, 413 U.S. 345,352-

plan for New York, Kings,
black

were a specific

New York, Bronx,

it is clear that the three counties

need for the pre-clearance
reprinted

Nonetheless,

jurisdictions."

to a redistricting

"discriminated

test violated

to the Act, which designated

the 1970 amendments.").
referred

in voting,

as

§ 126.

racially

the 1970 amendments

Black and Hispanic

after the VRA was enacted,

voter literacy

for voters

49 N.Y. Jur. 2d Elections

Counties

Shortly

384 U.S. 641 (1966).
requirement

Act.

were designated

target of

in 1982, it

counties

that

of the continuing
at 11 (1982),

II.
RACIAL DISCRIMINATION
IN NEW YORK'S
SYSTEM AND FELON DISENFRANCHISEMENT
Although
New York's
prison

African Americans

voting-age

population.

Hispanics
population;

population,

CRIMINAL
JUSTICE
IN NEW YORK. 4

and Hispanics

make up less than 30 percent

they comprise

80 percent

5 The incarceration

rate for voting-age

of New York's

state

African Americans

and

in New York is more than 10 times that of the rest of the voting-age
because

New York disenfranchises

include incarceration,

African Americans

only felons whose sentences

and Hispanics

in New York lose their

right to vote at a rate more than ten times the rate for non-minorities.
public

of

reports

racial disparity

- issued by the State's own agencies
in New York's

prison

population

- uniformly

is caused

G Numerous

show that the gross

by race-based

4
Because Appellant's
claims were dismissed on a blank record, the following
facts and statistics were compiled by counsel at the appellate stages of this case.
The Court may take judicial
Gonzalez, 442 F.2d 698,707
5

See U.S. Census

notice of published statistics.
United
& n.7 (2d Cir. 1971) (in banc).

Bureau,

New York State data available
of New York Department
Population

Under Custody

Census

2000 Redistricting

States

v.

Data Summary

File,

in table format at http://factfinder.census.gov;

of Correctional
on Jam_ao,

Sen, ices, HUB S3,stem: Profile

State
of Mmate

1. 2004, at 7 (2004).

According
to New York State Department
of Corrections
statistics and the
2000 Census, 51,826 out of New York's 3,953,198 voting-age
African Americans
and Hispanics were incarcerated
as of January 1,2004, for an incarceration
.01311. By contrast, 13,371 out of New York's approximately
10.3 million

rate of
voting

age non-blacks
and Hispanics were incarcerated
for an incarceration
rate of
.00130. (.01311 + .00131 = 10.08.) See U.S. Census Bureau, supra n.2; HUB
S),stem, supra n.4, at 7.
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disparities in New York's criminal justice system, particularly in sentencing]

For

example, New York State's Judicial Commission on Minorities, which was
convened in response to the widespread belief that race plays a significant role in
the outcome of court cases, has concluded that minority defendants are given
harsher sentences than white defendants. See 1991 Report.
)"eat" Report,
two-year

supra n.7, at 34. In its Five Year Report,

study by the Division

Study, supra n.7, reported
than similarly

situated

Commenting

that minorities

whites.

on the magnitude

three minorities

sentenced

were processed

as comparably

"the treatment

of minorities

justice

system

"from

4, 33.

Based

Conlmission

v

of CriminalJustice

situated
remains

whites."

bleak,"

concluded

See, e.g., Report

in sentencing
that "rampant

Id.

more often

noted that "one in

a different

sentence

The Commission

in all aspects

still infects

if they

found that

of New York's

plea bargaining,

of the New York State Judicial

DCJS

see

supra n.7, at 34.

and other evidence
racism

citing a

to incarceration

the Commission

have received

the bail stage, through

on disparity

Sen, ices ("DCJS"),

See Five Year Report,

to jail would

the Commissionl

are sentenced

of the disparity,

supra n.7, at 40; Five

criminal

to sentencing."

Id. at

of discrimination,

the

our criminal

Commission

justice

on Minorities

(Apr. 1991 ) ("1991 Report"); The Franklin H. Williams Judicial Commission
on
Minorities,
Equal Justice.
A Work ht Progress, Five )'eat Report ( 1991 - 1996)
("Five Year Report;
Services, Disparities
(1995)

("DCJS

James F. Nelson, New York State Division of Criminal Justice
in Processing
Felot9, Arrests in New York State, 1990-1992

Stucly").
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system, disproportionately
their families."

impacting the lives of minority male defendants and

/d. at 34.

New York Election
currently

incarcerated

to vote.

Unfortunately,

receives

probation

or on parole.

or a prison

sentence,

combination

histories,

whites.

to probation

result,

it appears

felons

are disenfranchised

for no reason

Id.

that whether

retain their right

a convicted

at least in part, on race.

or unconditional

The DCJS

felon
See DCJS

discharge,

Study, after controlling

seriousness

Further,

probation

who are

of a felony in New York may receive

were sentenced

of charges,

that in New York State courts,

situated

other

were

minorities.

African-American

more often than similarly

for

more often than

the study found that whites
situated

or some

and several

to incarceration

more often than comparably

Id.

As a

and Hispanic

non-minority

felons

other than their race.
SUMMARY

The plain meaning
York from denying
2, as amended

depends,

convicted

Id.

found that minorities
situated

indicate

a fine, conditional

in prior criminal

comparably
sentenced

probation,

of these sanctions.

differences
variables,

sentence

Persons

only felons

Felons who receive

the above studies

Stud),. supra n.4, at viii.
prison

Law § 5-106 disenfranchises

of Section

Appellant

in 1982, provides

OF ARGUMENT
2 of the VRA ("Section

his right to vote on account
in relevant
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part:

2") prohibits
of race or color.

New
Section

a

B

(a) No voting qualification or prerequisite to voting or standard,
practice, or procedure shall be imposed or applied by any State ... in
a manner which results in a denial or abridgement of the right of any
citizen of the United States to vote on account of race or color,.., as
provided in subsection (b) of this section.
(b) A violation of subsection (a) of this section is established if, based
on the totality of circumstances, it is shown that the political processes
leading to nomination or election in the State or political subdivision
are not equally open to participation by members of a class of citizens
protected by subsection (a) of this section in that its members have
less opportunity than other members of the electorate to participate in
the political process and to elect representatives of their choice.
42 U.S.C. § 1973. Both the district court and the panel, however, relied on the
"clear statement rule, ''s to hold that Section 2 "does not apply" to New York's
felon disenfranchisement law. Panel Op., at 115; see also id. at 118 n.18, 129; see
JA 69 (district

court opinion).

is not only contrary

language

and intent of the VRA, it is based on an erroneous

statement

rule that directly

Supreme

Section

language

Appellant
case.

and consistency

is ambiguous.

and the panel
of Section

This Rule is also referred

of clarity

with decisions

of the Supreme

2 encompasses

with the panel

Court.

The

rule may be applied

that it was not.
all "voting

statement

decision

will refer to it only as the clear statement

-10-

of the clear

The State has never asserted

acknowledged

to as the "plain

to the plain

application

held that the clear statement

in question

2 is ambiguous,

unambiguous

s

conflicts

Court has repeatedly

only when the statute

•

This conclusion

The plain,

qualifications"

rule."

and the Court's

that

or

For the purposes
in banc order,

rule unless directly

quoting

a

B

"prerequisites

to voting,"

and the application

disenfranchisement

laws

Moreover,

the clear

statement

additional

reason

Section

2 does
The

that

be avoided
rule

reviewing

not alter

required

cannot

of the VRA

should

New

application

by employing
not be applied

York's

the traditional

the clear

statement

in this case

for the

felon-disenfranchisement

balance

of Section

to felon-

of federal

rule.

law under

and state

power.

2 to felon-disenfranchisement

laws

is a

W

constitutionally

permissible

15th Amendments.

enforcement

9 Nothing

of the rights

guaranteed

in the 14th and

in tile Constitution

or in the Supreme

suggests

Time

Court's

A
v

enforcement
lower

power

court

applied

to consider

to any voting

qualification

necessary
that

the issue

otherwise.

has reaffirmed

qualification

or election

and again,

the constitutionality
practice.

New

ever 5,

of Section

York's

felon

2 as

voting

is no exception.

While

a

jurisprudence

remand

in order

Appellant's

for discovery
to evaluate

pro

and development

issues

of proof

se complaint

states

court

summary

of the factual

and remedy,

a valid

claim

there

for relief

record

is

can be no question
under

Section

2.

v

Because

tile district

the pleadings,

this Court

granted
treats

judgment

that decision

to defendants

as a ruling

based

on a motion

solely

to dismiss.

on
See

A
v

id. at 106.

9
and

The

Court

Consistent
with
15th Amendments

reviews

the district

court's

the panel's
opinion,
as the "Reconstruction

-ll-

decision

de novo

Appellant
sometimes
Amendments."

as a grant

refers

to the

of

14th

summary

judgment

interpretation

and because

of the Voting

it dismissed

Rights

Act.

Appellant's

claims

based upon its

See id.

ARGUMENT
1.
THE RULES OF STATUTORY
CONSTRUCTION
DICTATE
THAT FELON-DISENFRANCHISEMENT
LAWS ARE WITHIN
THE SCOPE OF SECTION
2 OF THE VOTING
RIGHTS
ACT.
On its face, the plain language
disenfranchisement

laws, including

right to vote on account
has been convicted
right to register

of race.

the meaning

of Section

Cir. 2003) ("Felon

5-106(2)

to acknowledge

to felon-

provides

Undeniably,
imposed

2. See Farrakhan

that "[n]o person

or applied

v. Washington,

is a voting

rule is applicable,

despite

Panel

who

this is a "voting
by any State"

338 F.3d 1009,

qualification

....

125 S. Ct. 477 (Nov. 8, 2004) (No. 03-1597).
as much.

of the

to the laws of this state, shall have the

to voting..,

disenfranchisement

v. Farrakhan,

statement

Section

2 applies

5-106, that result in the denial

for or vote at any election."

or prerequisite

seemed

section

of a felony pursuant

qualification

Locke

of Section

Op., at 129 ("[W]e

conclude

within
1016 (9th

"), cert. denied,
And the panel
that the clear

the fact that, on its face, § 1973 extends

voting qualifications.").
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to all

The Plain Meaning
Rule Requires
Felon-Disenfranchisement
Laws.

Ao

The plain meaning

rule is the "cardinal

Conn. Nat 'l Bank v. Germain,
(In re Venture
is simple

Mortgage

Schick,

503 U.S. 249, 253-54

This Rule

"the plain meaning
review

terms");

history

("[W]here

of the statute's

Applying
precludes

2 prohibits

to voting

- without
practice,

42 U.S.C.

terms."

(1989)

Id.; see also United

(when "the statute's

is to enforce

judicial

may

it according

to its

(2d Cir. 2002)
review

begins

and ends

terms.")
rule to the unambiguous

exception

§ 1973(a).

2 serve only to confirm

qualification

if it "results

of the United
The context,

this common-sense

-13-

language

laws fall outside

- any "voting

or procedure"

of the right of any citizen

race or color."
of Section

are unambiguous,

that felon-disenfranchisement

or standard,

abridgement

of the courts

the plain meaning

a finding

unambiguous

are ambiguous."

htt 'l PLC, 284 F.3d 384,400

the terms of a statute

with a review

Section

v. Christie's

its

and other tools of interpretation

hlc., 489 U.S. 235,241

the sole function

Kruman

of a statute controls

must end at the statute's

be relied upon only if the terms of the statute
States v. Ron Pair Enters..

(1992);

interpretation.

Fund L.P.), 282 F.3d 185, 188 (2d Cir. 2002).

and "judicial

is plain,

of statutory

to

v. Schmutz

282 F.3d at 188. "Legislative

language

canon"

2 Apply

see Schick

and fundamental:

interpretation,"

that Section

in a denial

of Section
its scope.
or prerequisite
or

States to vote on account
purpose,

and legislative

reading

2

of the statute.

of

history

1.

Section 2 ls Intended to Apply Broadly to Any "Voting
Qualification
or Prerequisite
to Voting or Standard,
Practice, or
Procedure"
that Results in Discrimination
on Account of Race.

Because
the country

the VRA was enacted

of racial discrimination

give it "the broadest
Roemer,

possible

in voting,"

Operation

PUSH.

hzc. v. Mabus,

system

and prohibition

Comm

'n, 731 F.2d

Pa. 2003)

to appoint

speaking

voters

show photo

209 F. Supp. 2d 889, 896-97
design).

Furthermore,

voting practices
(rejecting
Attorney

General,

"single-member

bilingual

courts

Section

2

United

See, e.g., Thornburg

v.

Miss. State Chapter.

States v. Marengo

places);

(punch

Court has resisted
of Section

to

& 426-27

exception).
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(1991)

systems

all attempts

Houston

that Spanish-

Black v. McGuffage,

card voting

2. See Chisom,

of state judges);

501 U.S. 419,421

Court O,

of board of registration

and requirement

at polling

(N.D. Ill. 2002)

the Supreme

office"

have interpreted

CounO,, 277 F. Supp. 2d 570, 581 (E.D.

poll workers

identification

for election

to
v.

districts);

registration);

v. Berks

from the coverage

exception

be interpreted

Chisom

1546, 1570 (11 th Cir. 1984) (failure
United States

of ridding

932 F.2d 400 (5th Cir. 1991) (dual registration

on satellite

visit rural areas);
(failure

2 should

and voting practices.

478 U.S. 30, 80 (1986) (multi-member

purpose

racial discrimination."

Accordingly,

to apply to a wide varlet 5, of election

remedial

Section

scope in combating

501 U.S. 380, 403 (1991).

Gingles,

with the "broad

and ballot

to exempt

501 U.S. at 383

Lm_o,ers'

Ass 'n v.

(same and rejecting

a

The sweeping coverage of the language in Section 2 - including any "voting
qualification or prerequisite to voting, or standard, practice, or procedure" is
reinforced by the Supreme Court's interpretation of identical language in Section 5
of the Act. Because this language in Sections 2 and 5 is identical, the Sections
have the same scope of coverage. See Chisom,
Court has characterized
scope,"

that should

v. Bd. ofComm
variety

this language

be considered

Significantly,

practices,
covered

felon-disenfranchisement
have submitted

preclearance.

See Allen
changes
General

jurisdictions

any changes

v. Ellisor,

to its criminal
under Section

is no rational

5, but exclude

them from coverage

See. e.g., NAACP

The Supreme

"the broadest

and "unlimited,"
and has applied

possible

United

States

it to a wide

t°

(1981 ). There

io

5 as having

"comprehensive,"

under the VRA have considered

laws to be within

accordingly

the Attorney

in Section

'rs, 435 U.S. 122, 123, 133 (1978),

of offending

that state's

501 U.S. at 401-02.

77 (1985) (candidate
filing dates);
(1984) (change from an appointed

5 of the Act, and

to such laws to the Attorney

664 F.2d 391,399
disenfranchisement

vacated

by

as moot, 454 U.S. 807
the scope of Section

2. See Chisom,

CounO_ Election

for

(4th Cir.) (en banc) (noting

such laws within

under Section

General

law had been precleared

5 of the VRA),

basis to include

v. Hampton

the scope of Section

their

501 U.S. at 401-

Comm 'n, 470 U.S. 166, 176-

McCain v. Lybrand, 465 U.S. 236, 282 n. 17
office tO an elected one); Doughte_y CounO, Bd.

ofEduc,
v. White, 439 U.S. 32, 34 (1978) (rule requiring employees
of absence fiom employment
while they campaign for office).
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to take a leave

402 (reasoning that it would be "an anomalous result" for a state covered by
Section 5 to be "precluded from implementing a new voting procedure..,

whereas

a similarly discriminatory system already in place could not be challenged under §

Applying

the Ordinary

Meaning of Section 2 to Include
FelonLaws Effectuates
the Intent of the VRA.

Disenfranchisement
The plain meaning
extraordinary

situation

result demonstrably

of unambiguous
where the "literal

felon-disenfranchisement

the intentions

of Congress

The expansive
century

of systematic

Congress
which

aimed

is only inconclusive
of a statute

of its drafters."

284 F.3d at 400.

Application

of Section

resistance

Amendment"

v. Katzenbach,
the statute

Allen v. State Bd. of Elections,
to define

to the Fifteenth
of eliminating

citizens

terms

extending

the Act to reach any "voting

-

state regulations

their right to vote because

qualification

-16-

in voting.

Accordingly,

as well as the obvious,

Congress

the scope of the Act, both in Section

a

in order to effectuate

(1966).

393 U.S. 544, 565 (1969).

expansive

advances

after "nearly

racial discrimination

383 U.S. 301,328,315

"at the subtle,

have the effect of denying

2 to a

the VRA.
above is necessary

purpose

a

Ron Pair Enters.,

law is not at odds with - but instead,

in drafting

in the

will produce

scope of the VRA detailed

the Act's broad remedial
South Carolina

application

at odds with the intentions

489 U.S. at 242; see also Kruman,
state's

legislation

of their race."
therefore

2 and Section

or prerequisite

to voting

used
5,
or

standard, practice, or procedure." Tellingly, the initial proposal for Section 2
covered only any "qualification
concerns

that this provision

that might effectively
expanded

broadest

Nothing

not be applied

cloud a statutory
148 (1994);
(quoting
of Section

definition

entirely

text that is clear."

different

Court described

of an intention

to give the Act the

history

Ratzlafv.

language

the words

the

indicates

as "good

Inc. v. Adams,

because

"test,"

relied on the legislative

"device,"

to those terms in the legislative

Panel

purposes.

or "good
history
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history

laws were

tests under the statutory
Op., at 128.

2 and Section

and have different

to

532 U.S. 105, 119 (2001)

moral character"

Section

history

510 U.S. 135, 147-

that felon-disenfranchisement

in that Section.

2 indicates

laws.- The basic principle

United States,

The State and the panel, however,

primarily

of Section

will "not resort to legislative

Ci O, Stores.

of "tests or devices"

not contain
ascribed

rule is that courts

to be included

was misplaced,

Id. The Supreme

or in the legislative

4 of the Act, which

not intended

practices

their right to vote," Congress

to felon-disenfranchisement

see also Circuit

same).

to cover various

to

Id. at 566-67.

in the language

of the plain meaning

form.

2 as "[i]ndicative

scope."

enough

to deny citizens

to its present

of Section

possible

that it should

would not be "broad

be employed

the language

final enactment

or procedure." See id. at 566. Responding

This reliance

4 of the Act contain
Because

moral character,"
of Section

Section

2 does

the meaning

4 is irrelevant.

See.

e.g., Bank of Am. Nat 'l Trust & Say. Ass 'n v. 203 North LaSalle
U.S. 434, 450 (1999) ("It is unlikely
used two distinctly

different

hit 'l Bhd. of Teamsters
history

of one section

another

fornns of words

v. United

...

for the same purpose").

would have
See generally

States, 431 U.S. 324, 354 n.39 (1977)

of a statute

Sections

ban on all tests or devices
discriminatory
invalidate
district

is "entitled

2 and 4 operate
(e.g., literacy

intent or results.

any voting

to little if any weight"

practice

§ 1973(b).

definition

of"test

"test or device,"
discriminatory

they would
results.

is no inconsistency

results

by the cases applying

or device."

(legislative

in interpreting

in concluding

requiring

neither

a determination

category

by the

on account

of Sections

2 and 4 is

Section

any necessary

4's

laws were a
showing

of these is the case and, therefore,
intended

the prohibitions

of laws than those subject
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of

2 set forth supra at 14, many of

if felon-disenfranchisement

that Congress

of

does not automatically

in the breadth

without

a per se

any showing

laws - would not fit within

be per se illegal

Obviously

4 effects

in discrimination

Section

Conversely,

4 to apply to a narrower

without

The difference

which - like felon-disenfranchisement

Section

2, by contrast

or practice

court that the challenged
See 42 U.S.C.

differently.

tests) without

Section

qualification

anaply demonstrated

Section

of legislation

section).
Moreover,

race.

that the drafters

St. P 'ship, 526

of
there

in

to Section

2.

Even if the Court concludes that Congress did not foresee that Section 2
would be applied to felon-disenfranchisement laws, the plain language of the
statute still mandates its application.

"[T]he fact that a statute can be 'applied in

situations not expressly anticipated by Congress does not demonstrate ambiguity.
It demonstrates breadth.'"
(1998)

(quoting

Furthermore,
interpretive

Sedima,

Consistent

by a party.

encompasses

see also United States

(quoting
v. Glick,

The Clear
(The

Court's

without

there should

of the Section

statement

v. Ashcroft:

must make its intention
statute.'"

in Gregoo,

States,
(1991));

that the plain

between

(quoting

laws.
to this Case.

2, both the district

The modern

formulation

"if Congress

the States and the Federal

to do so 'unmistakably

501 U.S. at 460-61

v. United

the

No. 2)

rule.

balance

reading

501 U.S. 452,467

felon-disenfranchisement

panel relied upon the clear statement

constitutional

every

to anyone

Salinas

be no question

Rule Has No Application

To avoid the plain meaning

'usual

addressing

at issue."

v. Ashcroft.

(1985)).

142 F.3d 520, 524 (2d Cir. 1998) (same).

in bane Question

rule originated

524 U.S. 206, 212

It need only be 'plain

Gregoly

2 encompasses

Statement

v. Yeskey,

Co., 473 U.S. 479,499

the conduct

v,,ith these principles,
of Section

hnrex

can be unambiguous

theory offered

522 U.S. 52, 60 (1997)

B.

S.P.R.L.v.

"[a] statute

Act' that the statute

language

Penn. Dep 't ofCorrs,

-19-

State Hosp.

of the clear

intends

to alter the

Government,'

clear in the language

Atascadero

court and the

of the

v. Scanlon,

473

it

U.S. 234, 242 (1985)). The Gregoo,
rule is nothing
sovereign

more than an acknowledgment

powers

does not readily

this case because
Furthermore,

application

The Clear
Legislation

The panel's
Supreme

acknowledged
Section

in Section

balance

plain statement

with which

Congress

only to

rule cannot be applied

2 of the Voting

2 to a state's

applied

Rights

in

Act.

felon-disenfranchisement

of state and federal power,

the clear

here.

Statement

Rule Cannot

Like Section

application

Court precedent.

powers

that the rule it articulated

of Section

the existing

rule is inappropriate

1.

scheme,

The clear statement

there is no ambiguity

law does not disturb
statement

however,

Id. at 467, 470.

because

"[t]his

Id. at 461.

also provided,

statutes.

explained

that the States retain substantial

under our constitutional
interfere."

Gregory
ambiguous

court further

Be Applied

2.

of the clear statement

Section

to Unambiguous

rule is irreconcilable

2 of the VRA is not ambiguous

with

and the panel

this fact:
1973, while vague,

does not seem ambiguous.

It states that

"[n]o voting qualification
or prerequisite
to voting or standard,
practice, or procedure
shall be imposed or applied by any State or
political subdivision
in a manner which results in a denial or
abridgement
of the right of apo; citizen
account of race or color."
Panel

Op., at 128 n.22 (emphasis

that the clear statement

in original);

rule is applicable,

of the United

see also id. at 129 ("[W]e

despite

-20-

States to vote on

conclude

the fact that, on its face, § 1973

extends

to all voting

prerequisite
Salinas,

to application

see also Gregopy,

unanimously
statement

Statutory

rule.

is an absolute

Yeskey,

524 U.S. at 210;

v. S.C. Pub. Rys. Comm 'n, 502 U.S.

501 U.S. at 470.

held that "in the context
rule of Gregoo,

ambiguity

of the clear statement

522 U.S. at 60; Hilton

(1991);

A

qualifications.")

v. Ashcroft

Most recently,

the Supreme

of an unambiguous
"is irrelevant."

197, 206

statutory

Yeskey,

Court

text,"

the plain

524 U.S. at 212.

A

V

year earlier,
articulated

the Court elaborated
in Gregory

...

in Salinas:

"The plain-statement

does not warrant

a departure

a court '"cannot

press statutory

requirement

from the statute's

terms."

w

522 U.S. at 60.

Therefore,

point of disingenuous

evasion

even to avoid a constitutional

itself held as much when it noted the principle
statute

was unambiguous."

Id. (quoting

it articulated

Seminole

construction

to the

question.'

Gregopy

did not apply when a

Tribe v. Florida,

517 U.S. 44, 57

n.9 (1996)).
The panel's
A

application

misinterpretation

of Gregory

U.S. 490 (1979).

With respect

findings

necessary

of the clear statement

rule was based upon a

and an earlier case, NLRB
to Gregory,

for the clear statement

v. Catholic

the panel concluded
rule to exempt

Bishop,

440

that the only

New York's

felon-

v

disenfranchisement

law from the scope of Section

to state felon disenfranchisement
between

the States and the Federal

laws would
Government,

-21-

2 were "(1) that applying

alter the constitutional
and (2) that Congress

§ 1973

balance
has not

made its intention to alter that balance unmistakably
Notably

absent

ambiguous,
statute

from the panel's

although

Id. at 127 (quoting
in Section

as the word "employee"

and (ii) such a requirement
of these reasons

was not explicitly

exclusion

U.S. at 465 (quoting
the Gregory
'appointee

Gregory).

in Gregory

29 U.S.C.

Whether

2 was

that a

rule can be applied

to it."

that it need not find true
rule because:

(i) Section

2 was

the issue in Gregory;

set forth in Catholic

Bishop.

was not the term "employee,"

§ 630(0).

on a policymaking

Interpreting

"[i]t is at least ambiguous

on the policymaking
rule.

that Section

"suggested

in the ADEA,

to that term for "an appointee

court concluded

clear statement

Op., at 116.

See id.

is valid.

First, the ambiguity
statutory

The panel believed

2 to apply the clear statement

at least as ambiguous

Neither

that Gregory

before the clear statement

Gregoo,).

Panel

was any determination

the panel acknowledged

must be 'ambiguous'

ambiguity

analysis

clear."

level,'"

this language
whether

id. at 467, and accordingly

state judges

is fairly debatable;

is a "voting

qualification

on the policymaking
whether

or prerequisite

New York's
to voting"

broad - but it is not anabiguous.

-22-

level"

level."

in the ADEA,

applied

necessarily

Section

is an
the

this aspect of

felon-disenfranchisement
is not.

the

502

a state judge

See also Yeske_,, 524 U.S. at 209 (discussing
"appointee[s]

but rather

include
law

2 is deliberately

_Second,the panel's reliance on Catholic
because

Catholic

Bishop

Bishop

is an example

panel recognized

is not a clear statement

of the application

485 U.S. 568,575

occasions

- including

constitutional
Bishop

(1988));

for the separate

U.S. 173, 190 (1991)
constitutional

doctrine
(citing

avoidance

(1989)

(same);

recent

Supreme

rather

than to Catholic

no mention

_

Bishop.

separate

(2000)

Gregoo_ for clear statement
of constitutional
Bishop

United

doctrine

Trades

of the

that Catholic

as an example

Rust v. Sullivan,

500

of a case applying

the

States v. Monsanto,

491 U.S. 600, 611
And nearly

all of the

rule cite to Gregoo._,

v. Mo. Mun. League,

to "the plain statement

Yeskey,

Gregoo;

of constitutional

Op.,

rule, citing Catholic

avoidance);

the clear statement

(referring

of Natural

(citing

Panel

The

See, e.g., INS v. St. Cyr, 533 U.S. 289,

See, e.g., Nixon

Bishop);

See also Vt. Agency

U.S. 765,787

case.

Court cases discussing

of Catholic

canon.

are distinct.

Court has recognized

Corp., 485 U.S. at 575 (same).

124 S. Ct. 1555, 1565 (2004)

avoidance

case cited by the panel as an example

Catholic

canon);

DeBartolo

Catholic

see also id. at 128 n.22. _ On numer°us

avoidance

299 n. 10, 300 n. 12 (2001) (citing
Bishop

Rather,

construction

canon - the Supreme

is a constitutional

rule case.

primarily

Corp. v. Fla. Gulf Coast Bldg. & Constr.

the DeBartolo

avoidance

was misplaced,

of the constitutional

that these rules of statutory

at 115 n. 15 (citing DeBartolo
Council,

Bishop

541 U.S. 125,

Gregoo,

524 U.S. at 209, 212 (referring

Res. v. United

-23-

to "the

States ex tel. Stevens,

for clear statement

avoidance).

requires,"

rule, distinguishing

529

9

plain-statement

ib

citation

rule of Gregoo,"

to Catholic

statement

Bishop);

requirement

statement

Bishop

interpretation

Supreme

plain-statement

522 U.S. at 60 (referring

in Gregopy,"

even if Catholic

case, the panel's

recent and specific

Salinas,

articulated

In any event,

and "the Gregoo,

no mention

could properly

issue,"

to "It]he

that require

plain-

of Catholic

Bishop).

be viewed

as a clear

of it has been foreclosed

Court precedents

no

_2

by the more

statutory

ambiguity.

v

This Court should
today.

apply the clear statement

See go2erally

Comm 'r ofh2ternal
2.

v. Texas,

Revem¢e,

128 U.S. 129, 132 (1888);

790 F.2d

Court would
Vukasovieh,

prerequisite

as contemplated

bin. v.

1409, 1416 (9th Cir. 1986). 13

Section 2's Application
to a Felon-Disenfranchisement
Does Not Alter the Existing Balance of Federal
Power.

Another
statute

Asher

rule as the Supreme

to the clear statement

will alter the existing

Law

rule is that enforcement

balance

of federal

of the

and state power.

v

Gregoo;,

501 U.S. at 460-61;

see also Will v. Mich. Dep 't of State Police,

58, 65 (1989).

As Gregory

_-

did not cite Catholic

Gregoo,

noted,

the 14th and 15th Amendments

Bishop

491 U.S.

"were

either.

_3
This principle applies with equal force to the constitutional
avoidance canon.
As the panel recognized,
constitutional
avoidance "has no application
in the
absence of statutory anabiguity."
HUD v. Rucker, 535 U.S. 125, 134 (2002); Panel
Op., at 128 n.22 (citing same). See also Brief for Plaintiff-Appellant,
filed August
2, 2002 ("Pl.'s Panel Br.) at 26 (citing additional cases). Therefore,
even if
correctly construed as a constitutional
avoidance case, Catholic Bishop cannot
shield felon-disenfranchisement
laws from review under Section 2 in light of these
more recent

and specific

Supreme

Court precedents.

-24-

specifically designed as an expansion of federal power and an intrusion on state
sovereignty."
(1999)

Id. at 468; see also Lopez

("The [VRA]

Fifteenth

Amendment,

Reconstruction
traditionally
power

was passed

reserved

between

pursuant

however,

Amendments

v. Monterey

County,

to Congress'

authority

and we have likewise

Therefore,

the states and the federal

under the

acknowledged

by their nature contemplate

to the States.").

525 U.S. 266, 282

some intrusion

to the extent

government

that the

the balance

has been shifted,

took place over 130 years ago when the Reconstruction

into areas
of

that shift

Amendments

were

enacted.
It is well settled

that state felon-disenfranchisement

under the Equal Protection
Underwood,
statute

471 U.S. 222,233

enacted

2, plaintiffs

of the 14th Amendment.

(1985) (invalidating

with racial discriminatory

such as those in Hunter

they had brought
the burden

Clause

previously

of proving

Congress's
League

enforcement

of United

to Section
powers

Since the amendment

of Section

under the VRA that

Amendments,

but without

intent.
recognized

that the clear statement

2 since it involves

under the Reconstruction

Latin Am. Citizens

v.

state disenfranchisement

under the Reconstruction

discriminatory

has no application

intent).

See Hunter

may bring the same claims

At least two courts have explicitly
simply

laws can be invalidated

v. Clements,

-25-

no novel

rule

implementation

Amendments.

986 F.2d 728,759

See

(5th Cir.

of

1993) ("The concerns underlying the Court's application of the plain statement rule
in Gregopy do not, in our view, exist in this case."),
F.2d 831 (5th Cir. 1993) (en banc); Farrakhan
(E.D. Wash.
context

1997) ("[T]he

of the VRA."),
Moreover,

Section

'plain

aff'd,

the Supreme

statement'

any context.

Chisom,

Significantly,

Justice

statement

present

cases."

Lawyers'Ass

rule is simply

Court declined

were decided

the clear statement

Scalia observed

to dispense
Chisom,

1304, 1309

inapplicable

in the

to apply the clear statement

501 U.S. 380; Houston

rule as applied

• I am content

v. Locke, 987 F. Supp.

999

338 F.3d 1009 (9th Cir. 2003).

2 in two cases, both of which

and, to date, it has not applied

rev 'd on other grounds,

on the same day as Gregoly,
rule to any section

Lauyers'

Ass )1,501

of the VRA in
U.S. 419.

in those cases "we tacitly rejected

to the unamended

§ 2 in Cio, of Rome

[as did the majority]

with the 'plain

501 U.S. at 412 (Scalia,

'n, 501 U.S. at 428 (Scalia,

rule to

v. United
statement'

J., dissenting);

J., dissenting)

(adopting

a plain
States...
rule in the

see also Houston
dissent

from

Chisom).
Accordingly,
Section

no "clear

2 to New York's

statement"

is necessary

felon-disenfranchisement

-26-

for this Court to apply
law.

Ce

Even

if the Clear Statement

Rule Could

Be Employed,

Section

2 Meets

the Requirement
of Clear Intent.
(The Court's in banc Question No. 2)
Even if this Court were to apply the clear statement
would

unquestionably

inclusion
history

be satisfied.

It is difficult

of felon-disenfranchisement
of Section

this case.

employed

broad language

of race.

language

in Section

also Chisom,
(broadly

See. e.g., Allen,

2 was intended

statutes

in question

The legislative
of Congress's
Amendment

consciously
to "extend

"necessary
Amendments

of Section

the essential

protections

and appropriate

of the Constitution."

to ensure

by prohibiting

Congress

scope");

see

524 U.S. at 212

rule even if the specific

in 1982 confirms

Congress

intended

of the historic

believed

Voting

"discriminatory

amended

Rights

Act..

at 24, 1982
Section

of the Fourteenth
election

the intent

the 1982

S. Rep. No. 97-417,

full protection

-27-

that Congress's

possible

Yeskey,

2's amendment

language.

177, 181. Specifically,

rights,"

(recognizing

on

by Congress).

expansive

•. and fulfill the guarantee
U.S.C.C.A.N.

See generally

in

2 with the clear intent

to give it "the broadest

was not anticipated

or legislative

that result in discrimination

can satisfy the clear statement

history

language

its intent more clearly

in Section

393 U.S. at 566-67

501 U.S. at 403 (same)•

worded

application

practices

2, it

- short of explicit

could have expressed

that it apply to all voting and election
account

to imagine

laws in the statutory

2 - how Congress

Congress

rule to Section

systems

2 was

and Fifteenth
or practices

which operate, designedly or othe_vise, to minimize or cancel out the voting
strength and political effectiveness of minority groups," or effect an "outright
denial of access to the ballot box."
205.

Congress

emphasized

/d. at 27, 28, 1982 U.S.C.C.A.N.

that "Section

of all voting rights discrimination,"
including

those "which,

barriers,

for minority
specific

group members."

discriminatory

purpose."
without
continued
minorities,

[to Section
without

test of amended

structural

practices

discrimination."

In light of these legislative

laws from the scope of Section

2, nothing

Congress

may choose

believed

to the electoral
that..,

to exclude
frustrate,

that,

system,"

perpetua!e

/d. at 26, 40, 1982 U.S.C.C.A.N.

2 would

statement

reject the panel's

177 at 204,

felon-disenfranchisement

rather

rule is not satisfied

because

erroneous

than honor,

holding

there is no mention

-28-

for

the effects

the clear intent

of Congress.
The Court should

to

could be done about the

access

and procedures

findings,

"[T]he

any kind of discriminatory

177 at 205-06.

of unequal

process

177 at 207.

2] is that the plaintiffs

proving

Section

evidence

or about "voting

of past purposeful

prohibition

voting practices

permanent

/d. at 30, 1982 U.S.C.C.A.N.

results

"ovenvhelming

all discriminatory

and not involving

/d. at 28, 1982 U.S.C.C.A.N.
the results

the major statutory

of equal access to any phase of the electoral

intent of this amendment

establish

218.

reaching

while episodic

result in the denial

2 remains

177 at 204,

that the clear

of felon-

disenfranchisement

I

Op., at 115, 127-28.
qualification,
legislative
panel's

ii

Section

prerequisite
history

holding,

every statute

to voting,

to list ever3' conceivable

application
rejected

where

that because

Section
abridgment

and prisoners"
2 prohibits

which

Section

are not enumerated

neither

the statutory

disenfranchisement
Congress

explicitly

The

is applied

to the states -

Such a

in statute's

that results

-29-

rule).
in denial

practices,

history).

or

practices

many of

The fact that

of the Act includes

voting

"does not

See cases cited supra

and election

history

clarity.

statute

clear statement

text or legislative

laws in a list of condemned
with requisite

worded

of race or color.

2 to voting qualifications

does not

"), and again in Yeske_,, 524

broadly

any state voting restriction

text nor the legislative

has not spoken

power

....

it does not satisfy

of the right to vote on account

at 14 (applying

in its text or

by Gregol3:, 501 U.S. at 467 ("This

U.S. at 211, (rejecting
prisons

voting

2 - and apparently

in order to be so enforced.

judges

mention

or procedure

Section

federal

mean that the Act must mention
argument

2. See Panel

it's broad proscription.

to stand, would require

applicability

was expressly

to enforce

of Section

every conceivable

or voting practice

in order for courts
if allowed

history

2 need not enumerate

of general

requirement

i

laws in the text or legislative

felon-

hardly means

that

II.
CONGRESS
HAS THE POWER TO ENFORCE
THE
RECONSTRUCTION
AMENDMENTS
BY PROHIBITING
STATES
FROM DISENFRANCHISING
FELONS ON THE BASIS OF RACE.
(The Court's
The constitutionality
Mississippi

Republican

summarily

affirmed

broad-based

of Section

Executive

the judgment

enforcement

in banc Question

powers

2 was presented

Committee

of a three-judge
challenge

2 is unconstitutional.

Even if the Court were to reach the merits

Supreme
Section

as applied

2 may be applied

constitutional

infirmity.

disenfranchisement
radical

departure

Constitution

therefore precludes

of lower courts

to any voting qualification.

Recent

enforcement

to a state felon-disenfranchisement
Limiting

Congress's

ability

from settled

or in the Supreme

law.

Nothing

Court's

-30-

requires

to hold Section
of the

power confirm

that

lax,,, without
felon-

in voting would

in the text or history

precedents

a finding

issue,

decisions

to prohibit

laws that result in racial discrimination

a

of the statute.

of this constitutional

consensus

Court on the scope of Congressional

court that rejected

to the constitutionality

in this case that Section

constitutional

In that case, the Court

district

The Supreme Court's decision

it should join the unanimous

to the Supreme Court in

v. Brooks.

469 U.S. 1002 (1984).

however,

No. 1)

be a

of the

such an extreme

result.

2

Ao

The Supreme Court's
on the Constitutionality
In Hic'l_ v. Miranda,

on the merits are binding
affirmances
statement

"without

actions."

and "prevent

The jurisdictional
read in relevant

422 U.S. 332,344-45
challenges

lower courts

issues presented

v. Bradley,

Binds this Court

Court held that its summary

doubt reject the specific

on the precise
Mandel

the Supreme
on lower courts.

of jurisdiction"

conclusions

Summary Affirmance
of Section 2.

(1975).

presented

Summary

in the

from coming

and necessarily

dispositions

to opposite

decided

by those

432 U.S. 173, 176 (1977).

statement

in Mississippi

Republican

Executive

Committee

part as follows:

Whether Section 2, if construed to prohibit anything other than
intentional
discrimination
on the basis of race in registration
and
voting, exceeds
Amendment.

the power

vested

in Congress

469 U.S. at 1003 (Stevens,

J., concurring).

the district

concerning

plan.
State's

court's

decision

The Supreme
challenge
Unavoidably,

Court summarily

presented

its proposed
affirmed

statement

presented

Republican

jurisdictional

See State's

Panel Br. at 30 ("[A]pplying

even where,

That case involved

in the jurisdictional

the argument

by the Fifteenth

a state's

congressional

the district
statement
- and rejected

appeal

redistricting

court, rejecting

the

above.
-

in the Mississippi

is the same as that advanced

by the State here.

the VRA to bar felon disenfranchisement

as here, there is no claim of intentional

-31-

of

racial discrimination

would

f

raise serious

questions

enforcement

powers

concerning

under the Fourteenth

id. at 33. The panel's
See. e.g., Panel

constitutional

enacted

of Congress's

and Fifteenth

misgivings

Op., at 126 (doubting

felon disenfranchisement

A

the validity

see also

were based on the same concerns.

constitutionality

purpose").

of its

Amendments.");

of"prohibition

laws that result in vote denial

with a discriminatory

exercise

of state

or dilution

The jurisdictional

but were not

statement

in the

V

Mississippi
Section

Republican

case is sufficiently

2 that "prohibit

anything

broad - reaching

other than intentional

all applications

discrimination

of

on the basis

LL
w

of race in registration
unconstitutionality
A"
v

V

here.

felon-disenfranchisement
case.

A

and voting,"

While

presented

That the Mississippi

distinguishable,
substantially

League

that Supreme

of Wonwn

although
current

Court's

plaintiffs

were the same).

case did not involve

a

challenge

statement

to those presented

summary

challenge

different,

and those rejected

dismissal

in this

as a whole

by the [State]

was binding);

Court O, Bd. of Supen4sors,

constitutional

the facts were slightly

of

here."

650 F.2d 1287, 1295 (2d Cir. 1981)

Voter's v. Nassau

(2d Cir. 1984) (rejecting

any finding

a constitutional

"[t]he jurisdictional

similar

Delta Air" Lines, Inc. v. Kramars_,
(concluding

Republican

law does not preserve

factually

arguments

469 U.S. at 1003 - to preclude

737 F.2d

to voting system,

155, 167

holding

"the heart of" the issues presented

in Supreme

In both the Mississippi

see also

Court's

Republican

-32-

jurisdictional

that
by

statement

case and this case, the States

argue that in the absence of discriminatory intent, an application of Section 2 to a
voting practice exceeds Congress's constitutional enforcement power of the
Reconstruction Amendments.
At least two other courts have interpreted the Mississippi
preclude

constitutional

challenges

different

types &voting

practices

to Section

2, even though

or procedures

plan at issue in that case. United States v. Blaine

897, 904-05

(9th Cir. 2004) (rejecting

on Section 2 in a challenge

conmaissioners,
Committee),

holding
petition

775); Johnson

v. Hamrick,

council

required

election

Executive
exceeded

if Section

2 is applied

powers

to New York's

that it was enacted

Executive

1998 WL 476186,

challenge

196 F.3d

precludes

2 involving

Mississippi

this Court from holding

intent.

city

1216 (11 th Cir.

under the Reconstruction

with discriminatory

at *9

Executive

to Section

felon voting qualification

-33-

for county

Republican

Republican

on other grounds,

likewise

constitutional

3355 (Dec. 06, 2004) (No. 04-

that Mississippi

its enforcement

CounO,, 363 F.3d

system

296 F.3d 1065 (1 l th Cir. 2002).

Committee

Congress

has not alleged

73 U.S.L.W.

vacated

1999), and aff'd after remand,
Republican

by Mississippi

it to deny a constitutional

practices),

voting

No. Civ. 2:91-CV-002-WCO,

(N.D. Ga. Jun. 10, 1998) (holding
Committee

to an at-large

for cert. filed.

they involved

both facial and as-applied

that it was bound

case to

than the congressional

redistricting

attacks

Republican

that

Amendments

because

Appellant

B.

Section

2 is a Constitutional

Power

When

Applied

to an_, Voting

If the Court determines
this case, it should

decline

Exercise

of Congressional
Qualification

Enforcement

or Practice.

that it must reach the constitutionality

to become

the first to declare

of Section

it unconstitutional

2 in

in any

application.
Congress
discrimination
core purpose

acts at the peak of its powers
in voting since eradication

of the Reconstruction

Op., at 119, Congress
it includes

within

Reconstruction
471,482

properly

Amendments.

(1997)

("The Voting

to enact implementing
Constitution

guidance

and the VRA,'"
assumed

legislation

based on race is the

test" of Section

that does not directly

See also Reno v. Bossier
Rights

racial

As the panel recognized,

the "results

conduct

to remedy

Act is the best example

that goes beyond

2 even though

violate

Parish

Panel

the

Sch. Bd., 520 U.S.
of Congress'

the direct prohibitions

power
of the

itself.").

As Justice
definite

of discrimination

Amendments.

enacted

its prohibition

when legislating

O'Connor

as they toil with the twin demands
the Supreme

its constitutionality,

constitutionality."

noted in an effort to provide

Bush

Court has consistently
and "lower

courts

of the Fourteenth
enforced

Section

have unanimously

v. l/era, 517 U.S. 952, 990-92
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lower courts

(1996)

with "more
Amendment
2 and

affirmed

(O'Connor,

its
J.,

concurring)
results

(citing

cases)._4

test [should]

precedent
Section

be accepted

is reversed
2 should

enforced

cases,

Court's

of Section

the Supreme

recent

lower court

Therefore,

of Congressional

14th Amendment

power

jurisprudence,

test, serves to reinforce

Court has exemplified

Tennessee

v. Lane,

of Human

Res. v. Hibbs,

and

against

which all other statutes

(2001);

United States

A comprehensive

list &lower
in Appellant's

The VRA enforces

(2003);

v. Morrison,

the
of

ever5, one of these recent

the VRA as appropriate

538 U.S. 721,736

specifically

the constitutionality

enforcement

are measured.

541 U.S. 509, 124 S. Ct. 1978, 1985 n.4 (2004),

Section 2 is provided
F.3d at 905.
_5

that "the § 2

Id. at 992.

2 in this case. _5 In nearly

and the standard

356, 373-74

opined

unless and until current

as a valid exercise

and proportionality"

legislation

_4

and applied

therefore

to its terms.

The Supreme

the application

O'Connor

and it is held unconstitutional."

be accepted

according

"congruence

Justice

Bd. ofTrs,

Nevada

v. Garrett,

529 U.S. 598,626

Dep 't
531 U.S.

(2000);

Fla.

court cases affirming

the constitutionality

Panel Brief at 36 n.16.

See also Blaine,

both the 14th and 15th Amendments,

of
363

but its primary

purpose, especially when directed at discrimination
on the basis of race, is to
enforce the 15th Amendment.
See, e.g., Chisom, 501 U.S. at 383. Therefore,
it is
not at all clear that the "congruence
and proportionality"
test would apply to the
VRA in the same manner as the Supreme Court has applied the test to other
statutes

anchored

not applied

solely in the 14th Amendment.

the "congruence

and proportionality"

legislation.

-35-

To date, the Supreme
test to 15th Amendment

Court has

Prepaid

v. Coll. Say. Bank. 527 U.S. 627, 638 (1999);

521 U.S, 507, 518,526
These

recent

is at its zenith

fundamental
courts).

cases also demonstrate

see Hibbs,
rights,

when enforcement
damages

or when protecting

124 S. Ct. at 1988-89,

legislation

See Garrett.

there should

The panel recognized
"doubtful"

that Section

Panel

concerns:

felon disenfianchisement

be no constitutional

impediment

of a record

-36-

to his claim.
was

for its constitutional

by Congress

2 of the 14th Amendment

id.; and (iii) the "longstanding

relief

a felon-disenfranchisement

three bases

compiled

of a

injunctive

but nonetheless

laws have been used to discriminate

id. at 122; (ii) Section
provision),

is a member

fight, and requests

Op., at 125. The panel offered

review

v. Fla. Bd. of

a fundamental

much of this precedent,

money

rational

Kimel

Appellant

2 could be used to challenge

(i) "the absence

to recover

that receives

531 U.S. at 366-67;

to

are most acute

to allow an individual

Here, where

power

1992 (fight &access

under the 14th Amendment

purports

class, seeks to exercise

under the VRA,

crime"

538 U.S. at 736 (gender),

528 U.S. 62, 83-84 (2000).

suspect

enforcement

based on suspect

from a state for a form of discrimination

Regents,

voters,"

that Congressional

discrimination

considerations

under the Constitution.

law.

against

see Lane,

Federalism

v. Flores.

(1997).

when protecting

classifications,

Cio, ofBoerne

practice

establishing
against

that

minority

("§ 2" or the "other
in this country

of

disenfranchising felons as a form of punishment," id. at 123. Appellant
respectfully

submits

none suffice

to create a constitutional

1.

response

124 S. Ct. at 1981.

-whether

careful

scrutiny

legacy

The "congruence"

"Proportionality"
response"

inquiry
sought

subject

]d. at 1992

"[T]he

in voting.

focuses

of unequal

appropriateness

of the harm it seeks to prevent."

See. e.g.,

on "identify[ing]

to enforce"

of whether

and pattern

law that

and proportional"

legislation."

Id. at

the legislation

is "an

treatment"

Reynolds

fundamental

discriminatory

qualifications

in a free and democratic

of the right of citizens

or prerequisites
(1964)

society..,

to vote must be carefully

-37-

depends

on

Id. at 1988.

v. Sims, 377 U.S. 533,561-562
matter

with respect

of the remedy

The right at issue in this case - the right to vote, specifically
flee of any racially

the

and determining

for prophylactic

is an assessment

to a "history

to the right at issue.
the gravity

of race is a "congruent

right or rights that Congress

1992.

felon-disenfranchisement

of racial discrimination

that right is "an appropriate

appropriate

one.

and

bar to his voting rights claim.

of a state's

on account

to the undeniable

constitutional

1988,

the enforcement

in discrimination

Lane,

withstand

Banning Racially Discriminatory
Felon-Disenfranchisement
Statutes is a Congruent
and Proportional
Response to Racial
Discrimination
in Voting.

Enjoining
results

that none of these concerns

("[T]he

the right to vote
- is a fundamental

right of suffrage

any alleged

and meticulously

infringement

scrutinized.");

is a

see also Rice v. Cavetano,
principle"
race.")

528 U.S. 495, 512 (2000) (It is "a fundamental

that states "may not deny or abridge
This right encompasses

motivated

by race.

Hunter,

right is an appropriate
Furthermore,
proportional

freedom

applying

It is therefore

for prophylactic
Section

Racial discrimination

in the franchise

is an extreme

Nation.

against

any rational
discrimination

needed"

means

to effectuate

in voting,"

"to exercise

targeted

its discretion

effect an "outright
"perpetuate

strength

denial

the effects

v. Morgan,

28, 40, 1982 U.S.C.C.A.N.

177, 205,218

prohibition

and what legislation
In amending

operate

effectiveness

discrimination."

including

or

groups,"

or

those that
at

see also Gingles,

478

added);

discrimination,

of the right to register

-38-

2,

S. Rep. No. 97-417,

"'not

to Negroes

is

Section

"to minimize

of minority

to the ballot box,"

(emphasis

may use

of racial

U.S. at 44 n.9 (The VRA was intended
the denying

blight on the

383 U.S. at 324, and it is

whether

or otherwise"

of [their] access

in voting.

of the states "Congress

384 U.S. at 651.

and political

of past purposeful

and insidious

v. Katzenbach,

in determining

laws that "designedly

cancel out the voting

powers

Carolina

that this

laws is a

of racial discrimination

the constitutional

South

to do so. Katzenbach

Congress

the reserved

laws
dispute

2 to felon-disenfranchisement
history

Accordingly,

beyond

of

legislation.

to the enduring

entitled

response

from felon-disenfranchisement

471 U.S. at 233.

subject

the fight to vote on account

only to correct

an active history

of

and vote, but also to

deal with the accumulation

Q

1982 U.S.C.C.A.N.
case fulfills

2.

O

177 at 182.)

the purpose

Congressional

v

Congress

The prophylactic

believed

to compile

that "in order to prohibit

with a discriminatory
a record"

id. at 122. This is an unduly
cases,

First, there

application

of Section

at 5,

2 in this

of

Record of Unconstitutional
of Felons is Required.

that "felon

used as a tool to discriminate

14th Amendment

S. Rep. No. 97-417,

power.

No Congressional
Disenfranchisement

The panel

(quoting

of the VRA and is well within tile bounds

enforcement

that were not enacted
,ll

of discrimination.'")

against

purpose,

voters."

construction

laws

it would be incumbent

disenfranchisement

minority

narrow

felon disenfranchisement

Panel

statutes

upon

have been

Op., at 125; see also

of the Supreme

Court's

recent

in at least two respects.

is no requirement

that Congress

make

findings

on specific

A
v

discriminatopy
example,
pattern

practices

in Boerne,
of religious

discriminatory
Florida

Prepaid,

"Congress

- only broad categories

the Court focused
discrimination

zoning

practices

no pattern

pattern

of constitutional

activity

by the states related

down the challenged

of patent

infringement

not because

to annuity

For

not on the allegedly

at issue in that case.

violations,"

discrimination.

on the lack of a record of"widespread

in this country"

the Court struck

identified

of unlawful

contracts

-39-

521 U.S. at 531,
legislation

Similarly,

because

by the States. let alone a

there was no record of infringing
for financing

college

expenses.

in

527 U.S. at 640.
O

enacted,

As the panel acknowledged,

there was a vast and undisputed

confronting
Supreme

Congress

"when

Rights

Act was

record of racial discrimination

in the area of voting rights."

Court has never mandated

the Voting

Panel

the practice-specific

Op., at 121. The
record

the panel seemed

to require.
.Second,

Q

enforcement
record.

relying
legislation

Panel

cases reveal
outside

on language

in Garrett,

must be supported

Op., at 125-26.

the Congressional

record

suggested

only by findings

The Supreme

that this is not so. In Lane,

the panel

Court's

that appropriate

in the Congressional

most recent

14th Amendment

the Court relied on numerous

to deternaine

sources

that Title II of the ADA is congruent

O
and proportional
decisions
O

legislation.

and various

unconstitutional
U.S. at 729-30
opinions

state statutes

treamaent
(relying

See id. 124 S. Ct. at 1989 (citing

in the administration

on several

and state laws, to uphold

As the panel recognized,
disenfranchisenaent
discriminatory

extra-record

purposes

of justice");
sources,

including

there is a substantial

historical

and enforced
discriminatory

Court unanimously

"was motivated

-40-

found

"pattern

judicial
of

see also Hibbs,

of FMLA).

and with racially

statute

the requisite

constitutionality

laws have been enacted

126. In Hm_ter, the Supreme
disenfianchisement

to demonstrate

to reported

the Court's

record

538
own

that felon-

for racially
results.

See Panel

tliat a criminal

by a desire to discriminate

against

Op., at

blacks on account of race and the section continues to this day to have that effect."
471 U.S. at 233. See also Williams
(acknowledging

v. Mississippi,

racist intent of criminal

of Fla., 353 F.3d
racial animus"

disenfranchisement

1287, 1302 (1 lth Cir. 2003)

in enactment

170 U.S. 213,222

of Florida's

(discussing

act); Johnson
plaintiffs'

felon-disenfranchisement

ment enforcement

of discrimination

felon-disenfranchisement,
Finally,

the panel

disenfranchisement

requires

there can be no question
implied

that evidence

restrictive

allege
enacted

Primarily

enforcement

it must be noted that simply

with discriminatory

intent,

not make a de facto

In another

targeted

case pending

because

to

exists.

- that is, specific

to

felon-

Op., at 126. This, again,

Court's

that New York's

specific

felon

2 to New York's

Panel

of the Supreme

in his pro se complaint

Court should

_6

law to be appropriate.

an interpretation

jurisprudence.

of discriminatory

of Section

the 14th Amend-

that such a record

would have to be geographically

New York - in order for application
disenfranchisement

evidence

of

law), vacated

To the extent

analysis

v. Gov.

"showing

for reh 'g en banc, 377 F.3d 1163 (1 lth Cir. 2004).
power

(1898)

is too

power
Appellant

felon-disenfranchisement

did not
law was

that does not mean that it was not, and the
finding

before

on this basis. _6 In any event,

the Court, Hayden

v. Pataki,

while

No. 04-3886-

PR, the plaintiffs have alleged - with evidentiary
support - that section 5-106 was
enacted with discriminatory
intent. See also id., No. 00 Civ. 8586 (LMM), 2004
WL 1335921, at *3-4 (S.D.N.Y. June 14, 2004). The Hayden plaintiffs'
VRA
-41-

geographic
analysis,

specificity

is a relevant

see Morrison,

U.S. at 533 ("This
dates, geographic

and voting;

is not to say, of course,
restrictions,

restrictions

v. Mitchell,

predicates.")

are required

recognized

requires

521

termination

The Supreme

Court has

in the area of discrimination

that they are not.

four states challenged

VRA, one of which extended

powers

See, e.g., Boerne,

that § 5 legislation

or egregious

in fact, it has expressly

In Oregon

in the enforcement

529 U.S. at 626, it is not dispositive.

never held that geographic

Q

consideration

the ban on literacy

the 1970 Amendments
tests and similar

devices

to the
(which

w

had been restricted
entire nation.
Q

sharply

to specified

400 U.S. 112, 118 (1970)

divided

constitutional

exercise

Amendments,

even though

discrimination
(Stewart,

of congressional

(per Black,

tests unfairly

claims
at *5.

were dismissed

not covered

that this ',',,as a

under the Reconstruction
constitutional,

by the original

in part and dissenting

discriminate

solely

the Court was

see id. at 232, and

that the tests were used to perpetuate

the ban on literacy

literacy

power

1965 Act) to the

J.). Although

concluded

the tests were facially

findings

in jurisdictions

J., concurring

for extending

under the original

on other issues, all nine Justices

there were no specific

I
w

jurisdictions

in part) ("Because

tests to the entire Nation
against

Act.

Negroes

See id. at 284
the justification

need not turn on whether

in every State in the Union,

on the basis of the panel opinion

-42-

historical

in this case.

See id.

Congress

was

equality

not required

Nero

of educational

reach

citizen's

plaintiffcan
discriminatory
jurisdiction.

that

intent

VRA

discrimination
3.

Katzenbach

Section

4(e)'s
New

"other

whether

racial

limited

384

was enacted

U.S.

ban despite

at 646

Provision

a

with

n.3,650-52

of the Fourteenth

(a)

Richardson,
Hunter,
crime"
Pro vision.

and the Significance

v. Ramirez

Authori_

that

Felons

established

because

equal

The

where

the absence

Disenfranchising

non-racial

J.)

in a particular

from

a single,

on the

of findings

of

State).

Congressional

for them.

the

requirements

to instances

Not Limit

sanction"

either

id. at 216 (Harlan,

discrimination

nationwide

York

of literacy

practice

v. Morgan,

crime"

not per se unconstitutional

involved

see also

concerning

Does

Richardson

"affirmative

impact

challenged

or perpetuates

outside
The

box.");

findings

not constitutionally

the specific

See also

(upholding

or actual

to the ballot

is therefore

show

state-by-state

opportunity

access

of the VRA

to make

Amendment

to Prohibit

on the Basis

of Race.
of the

U.S.

24, 54 (1974).

protection

§ 2 of the 14th Amendment

enforcement

powers

under

discriminator

5, felon

disenfranchisement.

proscribes

the Reconstruction

-43-

"other

felon-disenfranchisement

§ 2 of the 14th Amendment
418

States

claim,

provides

Richardson,

did not address

Congress
Amendments

laws

from

are

an
which

the question

using

to prohibit

its
racially

of

In Hunter,

the Supreme

disenfranchisement
equally

statute,

to anyone

Protection

disenfranchised

blacks

statute
speaking

racially

neutral,

of one of the enumerated

crimes,"

violated

because

and had been enacted
In defense

and the "other crime"

from the proscriptions
for a unanimous

criminal

was "on its face..,

of the 14th Amendment

471 U.S. at 227, 228-33.
Richardson

which

convicted

Clause

Court held that an Alabama

provision

Court,

discriminatory

intent.

the State contended

of the 14th Amendment

of the Equal Protection

the Equal

it disproportionately

with racially

of the statute,

applying

Clause.

that
exempted

Justice

the

Rehnquist,

made short work of that argument:

The single remaining question is whether § 182 [Alabama's
disenfranchisement
statute] is excepted from the operation
Equal Protection
Clause of § 1 of the
"other crime" provision of § 2 of that
considering
the implicit authorization
citizens "for participation
in rebellion,
Richardson
v. Ramirez, 418 U.S. 24,

criminal
of the

Fourteenth
Amendment
by the
Amendment.
Without again
of § 2 to deny the vote to
or other crime," see
94 S. Ct. 2655, 41 L. Ed. 2d 551

(1974), we are confident that § 2 was not designed to pemfit the
purposeful
racial discrimination
attending the enactment
and
operation of § 182 which otherwise violates § 1 of the Fourteenth
Amendment.
Nothing in our opinion in Richardson
v. Ramirez,
supra,
Hunter,

suggests

the contrary.

471 U.S. at 233.

disenfranchisement

power

disenfranchisement

two things

laws that were enacted

have a discriminator3,
Congress's

After Hunter,

impact

violate

to apply the Equal
laws is not limited

are clear:

with racially

the Equal

Protection

Protection

Clause

1) felon-

discriminatory
Clause;

and (2)

to felon-

by the § 2 of the 14th Amendment.

-44 -

intent and

Since the "other crime" provision did not limit the application of the Equal
Protection Clause to a criminal disenfranchisement law in Hunter,
a barrier

to a plaintiff

challenging

F. Supp. at 1310 (holding
Congress

2003).

statutes

to protect
through

Prior to its amendment,

provided

against

Section

broaden

Court has recognized

the causes

of action

of proof than is required

at 482 ("When

Congress

amended

[because]

plaintiffs")

(quoting

it places

the purpose

felon-disenfranchisement

of the 1982 amendments

such as those in Hunter,

would

claims.

them with a lower

expressed

difficult'

burden

crime"

its desire

that §

of proof on
177,214).

provision

and lead to anomalous

prevents
it would

plaintiffs
thwart

results.

Plaintiffs,

prove a constitutional

violation

be inexplicably

-45-

2 was to

See. e.g., Reno, 520 U.S.

laws under the VRA,

who could potentially

under tlle 14th Amendment,

Section

and providin.g

at 36, 1982 U.S.C.C.A.N.

If the Court were to hold that the "other
from challenging

501 U.S. at 392.

478 U.S. at 44 ("The intent test was

an 'inordinately

S. Rep. 97-417,

with the coverage

of amending

§ 2 in 1982, it clearly
Gingles,

then, that

338 F.3d 1009 (9th Cir.

See, e.g., Chisom,

to plaintiffs

987

uses of felon

2 was "coextensive"

for constitutional

2 not have an intent component");
repudiated

aff'd,

that the purpose

available

follows,

discriminatory

the VRA"),

now be

2. See Farrakhan,

"[i]t necessarily

by the 14th and 15th Amendments.

The Supreme

burden

that, after Hunter,

also has the power

disenfranchisement

such a law under Section

it cannot

barred

from proceeding

under

the VRA to remedy the same harm. More importantly, such plaintiffs would be
without a remedy if they could not make the difficult, sometimes impossible,
showing of discriminatory intent. Chisom,
voting qualifications
protects

"even though

them from constitutional

("Proving

the motivation

undertaking.")
plaintiffs

behind

Interpreting

who challenge

501 U.S. at 383-84

the absence

see also Hunter,

action

intended

statutes
Obviously,

that they bestow

of constitutionality

attached

(9th Cir. 2004)

from denial

J., dissenting

of the 14th Amendment.

on account

v. Locke,

Richardson,

suggested

that such laws should

to prevent

and remedy

receive

rules."

359 F.3d

of rehearing

of the "affirmative

provision

by

laws "a presumption

Court has held only that felon-disenfranchisement
violation

crime"

to other voting

Farrakhan

equal protection

under the

this is not what Confess

and the "other

Op., at 129; see also id. at 122 (quoting

Supreme

afford

less protection

upon felon-disenfranchisement

that is not necessarily

(Kozinski,

would

the VRA.

The panel made too much of Richardson
concluding

intent

471 U.S. at 228

in this fashion

felon-disenfranchisement

when it amended

to

is often a problematic

the 14th Amendment

VRA than they have under the Constitution.

2 applies

of proof of discriminatory

challenge");
official

(Section

Panel

1116, 1121

en banc)).

The

laws are not a per se
sanction"

for them in § 2

418 U.S. at 54. The Court has never
favored

racial discrimination

-46-

treatment

in the franchise.

under a statute

designed

An "affirmative

sanction"

or "implicit

illegality

scarcely

authorization"

equates

Furthermore,

that saves a voting qualification

to a "presumption

the reference

does not make them unique

procedures.

See Panel

explicitly

confers

conduct
supersede

(citing

("IT]he

Constitution

U.S. Const.
("lilt

voting qualifications
I, section

consistent

1982 Amendment
(b)

The panel's

art. I, § 2, cl. 1; Growe

art. I, § 2); see also I%inovich

2 to states'

with the entirety

v. Quilter.

however,

is beyond

enforce

amendment

courts,

dispute.
statutes

of the 14th Amendment,

the purpose

because

"the central

to the Constitution

-47-

to
See, e.g.,

is
of the

purpose

on Congressional

to limit the reach of the
of the Act 'is to

A
w

the fifteenth

to

Court precedent.

on § 2 of the 14th Amendment

misguided

507 U.S.

That the VRA can be employed

The "other crhne" Provision Has No Effect
Power to Enforce the Fifteenth Amettdtttettt.

VRA is particularly

507

and state legislative

felon-disenfranchisement

to the Act, and Supreme

re]iance

v. Emison,

of the States, and not the federal

of state sovereignty,

of Section

of their ow-n federal

leaves with the States primary

in the first place").

this exercise

or

2 of the Constitution

of their federal congressional

is the domain

apportionment

id. Application
therefore

See U.S. Const.

for apportionment

146, 156 (1993)

in the text of the

upon states the right to draw the boundaries

U.S. 25, 34 (1993)

districts")

among

Op., at 122, 129. Article

and state voting districts.

responsibility

of constitutionality."

to felon disenfranchisement

Constitution

from pet" se

of the United

States.'"

Chisom,

501 U.S. at 383 (citation

provision

similar

enactment

to the "other crime"

reveals

Amendment

omitted).

that Congress

provision,

considered,

that would have incorporated

One such version,

The 15th Amendment

proposed

and the legislative

but repeatedly

no

history

of its

rejected

versions

of the

such language.

by Representative

No State shall make or enforce

contains

Shellabarger,

any law which

provided:

shall deny or abridge

to

any male citizen of the United States of the age of twenty-one
years or
over, and who is of sound mind, an equal vote at all elections in the
State in which he shall have such actual residence as shall be
prescribed by law, except to such as have engaged o1"may hereafter
engage in insurrection
o1"rebellion against the United States, and to
such as shall be duO' convicted of treason, felolo,, or other infamous
crime.
67 H.R.J.

233-34

the Amendment,
amendment

(Jan. 30, 1869) (emphasis
Shellabarger

shall deprive

disfranchised,

States."

any person

but in favor

disfianchisement,
Cong.

explained:

Globe,

Representative

proposed

by Representative

The final version
disenfranchisement

proposed

Bingham,

of felons.

The purpose

-48-

(emphasis

added).

of the 15th Amendment

A similar

also was rejected.

of the 15th Amendment

of

it is now, in the hands of the

version

67 H.R.J. at 234.

of

from being

a State the power

3rd Sess. p. 724 (1869)

Shellabarger's

voted down by a wide margin.

where

his version

is not that that

in the past rebellion

to wrest fi'om

that matter

40th Cong.,

In discussing

"My proposition

engaged

of refusing

thus leaving

added).

contains

alternative

was

version,

Id. at 234-35.
no reference

of the 15th Amendment

to
was to enact a

broad prohibition on apo, disenfranchisement
Const.

amend.

XV.

Therefore,

whatever

have on the scope of that Amendment,
Amendment
crime"

is not affected

provision

presents

"on account

of race."

See U.S.

effect § 2 of the 14th Amendment
Congressional

by it. Accordingly,
no constitutional

power

to enforce

the 15th

the 14th Amendment's

obstacle

to applying

may

"other

Section

2 in this

case.
4.

Neither Penological
Justifications
Nor Longevity. Can Insulate
New York's Felon-Disenfranchisement
Law from VRA Review.

The panel
merely

also suggested

as a tool to punish

§ 5-106

Panel

exercise

who violate

measure.

5-106,

between
omitted).

to regulate

the franchise.'"

not punitive,

they "designate

a reasonable

See also Hayes

v. Williams,

that Texas's

is not well-

to an earlier version

law is a "'nonpenal

Green v. Bd. of Elections,

Trop v. Dulles,

Court also recognized

1972) (holding

and state criminal

This concern

felon-disenfranchisement

Trop, the Supreme

356 U.S. at 96-97.

federal

of § 1973 to

that, at least in New York, felon disenfranchisement

(2d Cir. 1967) (quoting

rather

its laws, the application

As this Court has held with respect

New York's

of the power

F.2d 445,449

relation

Op. at 122 (citation

for the simple reason

is not a punitive
of section

people

would upset 'the sensitive

jurisdiction.'"
founded

that "[i]f New York State uses disenfranchisement

356 U.S. 86, 97 (1958)).

that felon-disenfranchisement
ground

-49-

of eligibility

341 F. Supp.

felon-disenfranchisement

380

laws are
for voting."

182, 189 (S.D. Tex.

law is not punitive,

citing

In

Trop and Green).
authority

There

for defining

is therefore

no issue of disturbing

and enforcing

the criminal

New York's

law" in this case.

"primary

See Panel

Op.,

at 121.
Finally,
longstanding

although
practice

mere antiquity
scrutiny

Appellant

in this country

of this practice

under the VRA.

( 1937) an d literacy
U.S. 45 (1959),

agrees with the panel
of disenfranchising

cannot

suffice

tests, see Lassiter

longstanding

voting

qualifications

generally

v. Virginia

are "not shackled

"confined

to historic

to exempt

v. Northampton

either by the Constitution

(Courts

felons,"

notions

be the limits of fundamental

v. Suttles,

or statutory

or "what

law fiom
302 U.S. 277

that were once widely

360

accepted

enforcement

of it. See

383 U.S. 663,669

(1966)

theory of a particular

of equality"

id. at 123, the

CounO_ Bd. of Elections,

State Bd. of Elections,

to the political

is a

New York's

Like poll taxes, see Breedlove

can be abrogated
Harper

that "there

era" and are not

was at a given time deemed

to

rights.")
III.

THE

PROOF

(The

Court's

It is clear that the allegations
the facts in the public record,
panel recognized
had stated

OF APPELLANT'S
in bane Question

No. 3)

in Appellant'spro

se complaint,

are sufficient

that, but for its holding

a claim under Section

CLAIM.

to sustain

his claims

on the threshold

2. Panel

together

with

at this stage.

The

legal issue, Appellant

Op., at 118, 129. The factual

-50-

record as

it stands is essentially non-existent, and Appellant's original pro se complaint
should

not be dismissed

the facts of his case.
specify

what evidence

federal

discovery

without

Although

giving

him the opportunity

it is difficult

might be developed

power,

to replead

for appointed

counsel

to

at the trial level with the benefit

of

the proof oF Appellant's

appellate

and develop

claim will likely be presented

as

set forth below.
A.

similar

Question

Nos. 3(a), (b) & (d).

Appellant

anticipates

that he can present

to, but more sophisticated

Statement

of Relevant

and sentencing,

imer alia, any information
arrests; (iii) charging

to racial bias in: (i) criminal

negotiation;

(vii)jury

decisionmaking

evidence

parolees
parole

related

and the registration

of circumstances,"

grand jury proceedings;

selection;

Additionally,

Such data need not be limited

(iv) the choice to proceed

(viii) prosecution;
regarding

ofex-felons

could include,

-51-

or

(vi) plea-bargain

related

of section

relief;

(x) sentencing;
(xii) parole

to parole

and

discharge.

5-106 with respect

after they have been discharged

could also be relevant.

(ii)

by way of indictment

post-conviction

to the enforcement

to conviction

investigation;

(ix) conviction;

and (xiii) determinations

analyses

data set forth in the

related

(v) if indictment,

determinations;

available

on the totality

decisions;

probationary

and statistical

"based

information;

(xi) prosecutorial

than, the publicly

Facts, supra.

but rather,

evidence

from

to

Much of this data would likely be presented
although

documentary

policies

or practices

might be relevant.
analyze

and testimonial
related

Retained

experts,

702, offering

opinions

racial bias or discrimination

analyzing

raw data that reflects
counsel

seriousness

believes

of the charged

Additionally,

a historical

discrimination

the liability

standard

circumstances"

"interacts

or enforcement

of evidence

representatives."

enjoyed

Appellant

set forth in Section

a Section

to control
history;

In

justice
be: (a) the

and (c) gender.
evidence

of

5-106.

the "totality

is governed

by

of

Court has interpreted

to show that the challenged

conditions

system.

for would

would need to prevail

The Supreme

could

to Federal

criminal

to investigate

of section

also

evidence

justice

in New York's

2, specifically

1973(b).

2 plaintiff

with social and historical

opportunities

criminal

might be retained

test. See 42 U.S.C.

this test as requiring

in New York's

(b) prior criminal

expert

in the enactment

The "quantum"

the statistical

variables

system

pursuant

on whether

the most critical
crime;

justice

and a statistician,

to the factfinder

racial disparities

testimony,

as to the State's

of the criminal

likely a criminologist

their conclusions

confirmed

system,

of State officials

to the administration

this data and present

Rule of Evidence

evidence

by way of expert

practice

to cause an inequality

in the

by black and white voters to elect their preferred

Gingles,

476, 491 (2d Cir. 1999).

478 U.S. at 47; see also Goosb), v. Town Bd., 180 F.3d
More precisely,

a Section

-52-

2 plaintiffmust

demonstrate

to

the factfinder,

using the non-exclusive

Court in Gmgles,
account

that the challenged

of race.

the evidence
present

must involve

reality"

of the design
(citations

See Gingles,

omitted).

disproportionate
A
v

voting practice

a "[s]earching

practical

practice,

of the contested

Inevitably,

including
electoral

is insufficient

to establish

Agric. hnprovement

595 (9th Cir. 1997) (citing

cases).

on this issue, Appellant
of liability

not be useful,

Appellant

on the State's

own published

disparity

in New York's

n.7, at 34 ("[O]ne

_7
cases.

The Senate

in discrimination
court's

Although

of

of the past and

an "intensely

local appraisal

mechanisms."

Id. at79

will be "peculiarly

a Section

& Power
the Supreme

set forth in Gingles.

has already

dependent

reports

criminal

justice

are applied

See, e.g., Salt River Project,

and statistics

109 F.3d 586,

insofar

as it comports

se rule may or may

evidence

See, e.g., Five
to jail would

in vote denial

- based

solely

Year Report,

have received

supra
a

cases as well as vote dilution

109 F.3d at 596 n.8.

-53-

See, e.g.,

- of more than a mere racial

system.

sentenced

or

Court has not spoken

While aper

been able to uncover

2 violation.

Dist.,

agrees with this proposition

in three minorities

factors

on

analysis

is aware of the cases that hold that a bare racial disparity
impact

with the analysis

results

by the Supreme

/d.

Smith v. Salt River Project

directly

adopted

evaluation

such a determination

upon the facts of each case."
Appellant

factors"

478 U.S. at 44-46. _7 The district

of the challenged
and impact

"Senate

different sentence if they were processed as comparably situated whites" and
"rampant racism still infects our criminal justice system"); DCJS Study. supra n.7,
at i, viii (after controlling
sentenced
whites

to incarceration

were sentenced

minorities.")
whether

for numerous

What other evidence

The Senate

concluding

more often than comparably

to probation

such evidence

variables,

situated

whites,

more often than comparably
could be obtained

would convince

factors

that "minorities

through

a factfinder

discovery,

to Appellant's

discrimination

and

to be seen.
claim are:

•

the history

•

the extent to which minority group members bear the effects of past
discrimination
in areas such as education, employment,
and health,
which

of voting-related

and that

situated

at trial, remains

likely to be most relevant

were

hinder their ability to participate

in New York;

effectively

in the political

process;
•

the policy justifications
underlying
disenfranchisement
law.

See generally
described

Gingles,

478 U.S. at 44-45.

above do not fit precisely

for the district

court to consider

338 F.3d at 1012 ("[W]e

the criminal

justice

Gingles,

proved

and "there

within

is no requirement

or that a majority

factors

test.

of discrimination
2 analysis);
is neither

that any particular

of them point one way or another.")

-54-

it is still permissible

of circumstances"

to a Section

list of typical

use of its felon-

other types of evidence

these categories,

hold that evidence

can be relevant

478 U.S. at 45 ("[T]his

exclusive,"

To the extent

it in "the totality

Farrakha_l,

system

the State's

See
within

see also

comprehensive

number

of factors

nor
be

B.

Question

No. 3(c).

Appellant

has alleged

that section

in the New York State criminal
vote on account

of race.

justice

Appellant

5-106 interacts
system

his right to vote in New York State.

related

to the federal

system,

equitable

perception

example,

- disturbing

African

nation's

voting

population.
Census

that the federal

than state systems,

- at a minimum

injunctive

evidence

is

sufficient

Available

Bureau,

to enjoin

system

together

statistics

comprise

prevails

in the federal
enforcement

of section

-55-

For

prison

Statistics,
is

to fashion

If Appellant

the district

that

only 22% of the

2000 (rev. 10/15/03).

at trial.

system,

at http://www.ojp.usdoj.gov/bjs/pub.

system.

of Justice

court will have broad discretion
ultimately

demonstrate

70% of the federal

Facilities,

Despite

is more racially

exist in the federal

supra n.4; Bureau

Corrections

on his claims.

may very well exist.

justice

but they constitute

the district

proof of racial discrimination

has made no allegations

of Justice's

and Hispanics

See U.S. Census

relief if Appellant

criminal

racial disparities

age population,

In any event,

system

the Department

Americans

of State and Federal

Appellant

in the federal

of his right to

in a New York State court and

nor must he do so to prevail

Proof of discrimination
the popular

to result in a denial

was convicted

denied

with racial discrimination

presents

court could find the

5-106 against

New York

residents who have been convicted of federal felonies. M')The district court could
also find such evidence insufficient and craft its remedy to exclude federallyconvicted felons in New York. Finally, the district court could conclude, whether
Appellant presents evidence of federal discrimination or not, that enjoining the
enforcement of New York's felon-disenfranchisement statute for persons convicted
in New York state courts but not for New York residents convicted in federal court
would be impracticable, and therefore that enjoining the statute altogether is the
most sensible course. In making remedial determinations under Section 2, "[t]he
court should exercise its traditional equitable powers to fashion relief so that it
completely remedies" the violation of the VRA. S. Rep. 97-205, at 31, 1982
U.S.C.C.A.N.

177,208.

Although not unlinfited, the power of federal courts to

fashion equitable remedies is extremely broad. See, e.g., Swarm v. CharlotteMecklenburg

Bd. of Educ.,

Educ., 837 F.2d

402 U.S. 1, 15 (1971);

1181, 1235 (2d Cir. 1987).

to fit the violation,

courts

implen_entation,'"

and the "'choice

balancing

left, within appropriate

process

sound discretion
_')

Section

are not required

5-106(3)

provides

States v. Yonkers

While a court should
to adopt the "'least

of remedies

of the trial court.'"

United

to redress

constitutional

Yonkers

that a person

tailor its remedy

restrictive

means

of

racial discrimination

or statutory

Bd. of Educ.,
convicted

Bd. of

limits,

to the

837 F.2d at 1236

of a felony

in federal

court, or of a crime that would be a felony tinder New York law, is disenfranchised
in the same manner he or she would be if convicted of a felony in a New York
State court.
-56-

is a

(quoting United States v. Paradise,
court's

remedy

citizens

would not be constitutionally

with federal

convictions.

felony convictions

See Rogers

that courts

v. Lodge,

have broad discretion

and recognizing
Finally,

480 U.S. 149, 184, (1987)).

that the remedy
although

No. 3 is contingent

impermissible

458 U.S. 613,622-23,627-28
to fashion

equitable

can exceed

the Court appears

upon a remand

to recognize

on the threshold

The totality

of the circumstances

analysis

Section

2. See Houston

circumstances"
"evaluating
dilution

violation");

lie ahead

in applying

a judicially

created

enacted

Law_,ers'Ass

a plaintiff

and amended

the evidence

the 'totality
limitation

insiances).

that the proof of
2's application.

to make a determination

has stated

a viable

of the § 2 results

of

claim under

'n, 501 U.S. at 426 (The "totality

in a particular

see also Chisom,

rights cases

this point since Question

issue of Section

is required

test does not affect "coverage
whether

relief in voting

of this case, it merits emphasis

to whether

New York

1982) (holding

the harm in appropriate

claim has no bearing

but is not relevant

if it allowed

to vote as well as those with State

Appellant's

liability,

The district

of the

test" rather,

it is for

case supports

a finding

of a vote

501 U.S. at 403 ("Even

if serious

problems

of circumstances

on the coverage

by Congress.")

-57-

standard,'"

of the broadly

that "cannot
worded

statute,

justify
as

O
IV.
CLASS

REPRESENTATION
(The

Court's

In light of Appellant's
moot.

Appellant

in his individual
representation.

A
w

asserts

There

denial

claim.

denied

by operation

not in dispute.

withdrawal

only;

of New
e.g.,

claim

York's

State's

dilution

class

and his right

Br. at 1-2; Panel

-58-

this issue
to section

is
5-106

of class

has standing

felon-disenfranchisement

Panel

claim,

challenge

are no issues

that Appellant

MOOT.

No. 4)

as a facial

there

of a protected

ARE

Question

of his vote

therefore,

is no question

He is a member

See,

in banc

his vote denial

capacity

ISSUES

to bring
to vote
law.

has been

These

Op., at 104-05.

his vote

facts

are

CONCLUSION
For the foregoing
should

reverse

proceedings,
complaint
conduct

reasons

the judgment
including

of the district

(a) giving

with the aid of counsel;
discovery

and upon the foregoing

authorities,

court and remand

Appellant

this case for further

the opportunity

and (b) giving Appellant

the Court

to amend

the opportunity

with the aid of counsel.

w
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William A. Bianco
Gale T. Miller

J. Peter Coil, Jr.
Joshua M. Cutler
ORRICK,
SUTCLIFFE

HERRINGTON

&

GRAHAM

1550 Seventeenth
Suite 500

LLP

666 Fifth Avenue
New York, New York
(212) 506-5000

DAVIS

10103

Denver, Colorado
(303) 892-9400

January28,2005.

-59-

his

& STUBBS

Street
80202

LLP

to

UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT
....................................................

Jalil Abdul
Anthony

_'--

Muntaqim,

X

a/"k/a

Bottom,

Docket
Plaintiff-

No. 01-7260

Appellant,

V.

Phillip Coombe,
Louis F. Mann,

Anthony

Annucci,

Defendants

- Appellees.

.......................................................

X

CERTIFICATE
The undersigned
feature
contains

provided
13,978

the type-volume

counsel

by counsel's
words,

hereby

certifies

word-processing

including

limitations

OF COMPLIANCE

words

that, according
application,

in foomotes,

set forth in Federal

32(a)(7)(B).

-60-

to the word-count

the foregoing

and therefore

Rule of Appellate

brief

complies
Procedure

with

SPECIAL

APPENDIX

TABLE

OF CONTENTS

Order

(Dec.

29, 2004)

v. Coombe,

hi Banc

Muntaqim

v. Coombe,

Denial

Muntaqim

v. Coombe,

Sua

Muntaqim

v. Coombe,

Panel

42 U.S.C.

§ 1973

New

York

State

U.S.

Const.

Amend

XIV ............................................................................

SPA-39

U.S.

Const.

Amend

XV .............................................................................

SPA-41

of Writ of Certiorari

Sponte

b2 Banc

Opinion

(Apr.

Order

.............................

SPA-

Muntaqim

(Nov.
(Oct.

23, 2004)

8, 2004)
1,2004)

Law

§ 5-I06

............

.............................

.......................................................................................
Election

.........

.....................................................

SPA-3
SPA-4
SPA-7
SPA-36
SPA-37

1

UNITED

STATES

COURT

OF APPEALS

.."
... : ..,

.

FOR THE

SECOND CIRCUIT
. L

At
Circuit,
York, on

a stated
held

Term

of the

at the United

the 29th

United

States

day of,December,

States

Courthouse,
two

Court

of.Appeals

Foley

Square,

thousand

for the Second
in file City

of New

and four,

JALIL ABDUL MUNTAQIM,
a/k/a Anthony Bottom,
_t

V.

AMENDED ORDER
01-7260

"

PHILLIP COOMBE; ANTHONY
•LOUIS F. MANN,

ANNUCCI;

p¢fendant-APpellee.

A poll of the judges in regular active service having been requested and conducted, and
a majority of the active judges of the court having voted to rehear the appeal in this case rebec,
•IT IS HEREBY ORDERED that the appeal be reheard in b_c. See Fed. R. App. P. 35(a). The
inb_c
panel will consist of the active judges of the court and Senior Judges MeskiU and
Cardamone, both of whom were on the original panel. See 28 U.S.C. § 46(c). We invite amicus
curiae briefs from. interested parties.
The question presented is whether, on the pleadings, a claim that a New York State
stanite, Section 5-106 of the New York Election Law, that disenfranchises currently imprisoned
felons and parolees results in unlawful vote dilution, can state a claim for violation of Section
2.of the Voting Rights Act.
• The parties are requested to address, _,
the following issues in their briefs:
(l) Whether Section 2 of the Voting Rights Act can constitutionally be applied to a state
statute like Section 5-i06, that disenfi'anchises persons currently incarcerated as felons and
parolees; in light of the Supreme Court's recent jurisprudence regarding Section 5 of the
Fourteenth Amendment;
(2) Whether the Supreme Court's "clear statement rule_" articulated in
Ashcro_, 50! U.S. 452, 460-61 (1991), requires Congress to have dearly stated that the Voting
Rights Act was intended to infringe upon the states' discretion to deprive persons currently
incarcerated as felons and parolees of the fight to vote, and whether Congress did in fact make

SPA-I

.

that intent _lear;
(3).(a)Ifthejudgnm_t

:......

of the district Court were modified or vacated and tl_ _

remanded for _.presentation
ofquestions of fact (either on a modon for summary judgme_
or a trial before a faclfmder), what kinds of datademonstrating racial bias in conviction and
sentencing, statisti""""_d
and otherwise, should the factfinder rely upon in assessing the claim? Co)
What type and quantum of statistical evidence would plaimi_have to provide in order to prcvai]
on the vote dilution claim? Specifically, what dm should such smtistiml stmiies include, and
what variables should they compare? (c) Should any statistical and other evidence of racial

distinguish
between
_ f_tc_md state
_

I

.

_.

:
.

.....

justicesysicms
.orconsider
them .

together,
and how would a.finding
ofdiscrimination
inone andnottheotheraffect
theultimate "
detennina_on on tlie Vote dilution question? (d) How might such evidence of racial disparity be
considered in light of the Voting Rights Act's "totality of the circumstances" test, 42 U.S.C. §

1973(b)?;

• ". .

(4)Whether Mtmmqim isa propercla_ representative
fortheclassofminorityvoters' •
who allegedly
exp_en_d votedilution
asa result
oftheoperation
ofSection5-106,orwhether
he would fasthave to prove that Iris partic-niar sentence was a result
ofdiscrimination
and tl_
a slmilmrly situated white person would have beentreateddifferently.
.-..

• TheappeUant'sbriefandat_m_,

J

andanyamicuscuriaebriefs insupportthereof, shall

be filed by January 21, 2005, the appellee's brief, and any amicus curiae briefs in support
thereof, shall be filed by February 18, 2005, and the appellant's reply brief shall be filed by
March 7, 2005. While the briefing schedule ofthe parties is to be strictly observed, extensions
of the time to file amicus briefs Will be considered on a case-by-case basis. Oral argument will
be held on April 7, 2005 at 2 p.m. in the N'mth Hoot Courtroom
of the United States
Courthouse, 500 Pearl Street, New York, New York.

FOR THE COURT:
Roseann B. MacKechnie,

Clerk

J
:
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I

UNITED

STATES of America,
Appellant,
V.

No. 03-1383.
United

States Court of Appeals,
First Circuit.

Entered:

(2ndCir.

2004)

sions, and the en banc court is free to
consider all of the issues presented, the
court specifically requests
that
address the following questions:
1.

Bradford C. COUNCILMAN,
Defendant,
Appellee.

793

v. COOMBE
793

Whether

case

could

the conduct
have

been

at issue in this
additionally,

2.

Whether

prosecution

the

the rule of lenity precludes
in this case?

Oral argument is scheduled for 3:00 p.m.
on December 8, 2004 in the en banc court-

Oct. 5, 2004.

room in the John
States Courthouse.

Gary S. Katzmarm, Paul Getz Levenson,
Andrew Good, Sflverglate & Good, Boston,
MA, Richard P. Salgado, Washington,
DC,
for Defendant-AppeUee.

file amicus briefs concerning
issues in this appeal.

Chief Judge,

or

alternatively,
prosecuted
under
Stored Communications Act?

Dina Michael Chaitowitz, Michael J. Sullivan, U.S. Attorney, Boston, MA, for Appellant.

Before BOUDIN,

the parties

The

court

Joseph

welcomes

Moakhy

timely

United

motions
any

to

of the

GYR,

Senior Circuit Judge, TORRUELLA,
SELYA, LYNCH, LIPEZ and HOWARD,
Circuit

Judges.
Order

PER

of Court
JaUl

CURIAM.

A majority of the judges
active service have voted

of this court in
to rehear
this

matter
en banc.
Thus, the petition
for
rehearing
en banc is granted, and the petition for panel rehearing is denied as moot.
In accordance with customary practice, the
panel opinion and dissent released on June
29, 2004 are withdrawn, and the judgment
entered June 29, 2004 is vacated.
The parties shall simultaneously
submit
within 30 days of the date of this order
supplemental
briefs
not exceeding
30
pages per side. In preparing
these briefs,
counsel should be aware that the en banc
court will have copies of all prior briefs
and copies of the petition for rehearing
en
banc.
Although
the parties can address
other issues in their supplemental
submis-

Abdul MUNTAQIM,
a/k/a Anthony
Bottom, Plaintiff-Appellant,
V.

Phillip COOMBE; Anthony Annucci;
Louis F. Mann, DefendantAppellee.
No. 01-7260.
United States Court of Appeals,
Second Circuit.
Oct. 1, 2004.
Jonathan William Rauchway,
vex, CO, for Plaintiff-Appellant.

Esq.,

Den-

Julie Mathy
Sheridan,
Esq.,
Albany,
NY, Nancy Northup, Esq., New York, NY,
Richard J. Freshour,
Esq., Albany, NY,
for Defendants-Appellees.
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At the request of a judge, the court s_
spo_e
conducted a poll as to whether to
rehear this case in ba_c. The suggestion
did not garner support from a majority of
the active judges on the court, and has
therefore failed.
JOSI_ .4_ CABRANES,
concurring.

Circuit Judge,

The question
presented
in this case
should not be confused with the more frequentiy debated question whether former
felons should lose their right to vote for a
time or even permanently.
The issue presented here is whether New York Election
Law § 5--106-wh/ch
disenfranchises
persons currently
in prison or on parole-can
be challenged
under the Voting Rights
Act. This presents a significantly
narrower
legal and policy issue.
See Developments
in the Law:
One Persor_ No Vote: The
Laws of Felon Disenfranchiseme_
115
Harv. L.Rev.1939,
1942-43 (2002) (noting
that two states grant prisoners
the franchise; sixteen states disenfranchise
felons
during the incarceration
period only; four
states, including New York and Connecticut, disenfranchise
those incarcerated
or
on parole, but not those on probation;
and
twenty-eight
states
disenfranchise
those
incarcerated,
on parole, or on probation, of
which eight
permanently
disenfranchise
those convicted of felonies).

3d SERIES

restored to all the rights of a citizen."); see
also N.Y. Const. Art. 2, § 2 (1829) ("Laws
may loe passed, excluding from the right of
suffrage, persons who have been, or may
be, convicted of infamous crimes.").
There
is no claim in this action that the statute
was enacted with any racially discriminatory intent, but rather that the statute "violates the Voting Rights Act because it has
'resulted in the unlawful dilution of voting
rolls in the African-American
and Hispanic communities
of New York City' and
because the racial disparity in New York's
prison population
is caused, at least in
part, by racial discrimination
in sentencing." Muntaqim
v. Coombe, 366 F.3d 102,
105 (2d Cir2004) (quoting Compl. ¶ 18).
As the author of the panel opinion which
has been the subject of the en banc poll, I
offer a bit of history.
No party has sought
en banc review in this case; rather,
the
litigants chose to petition directly
for a
writ of certiorari in the Supreme
Court.
They do so with good reason.
This case
presents major questions of constitutions]
law and statutory
interpretation
which are
now the subject of different
holdings in
several circuits.
The panel opinion specificaUy stated that "all three judges on this
panel believe that the issues presented
in
this case are significant and, in light of the

in question dates to 1829 in its original
form, more than thirty years before the
Civil War. See 1 N.Y.Rev.Stat.
ch. 6, tit. 1,

differing
perspectives
among and within
the courts of appeals,
warrant
definitive
resolution
by the United States Supreme
Court."
Id. at 130.
No judge
of this
Circuit has expressed any view suggesting
otherwise.

§ 3 (1829) ("No person who shall have
been convicted within this state, of an infa-

As noted in our panel opinion, a panel of
the Ninth Circuit has held that a claim of

mous crime, at any time previous to an
election, shall be permitted to vote thereat;
unless he shall have been pardoned by the
executive, and by the terms of such pardon

vote denial under Washington
State's felon
disenfranchisement
scheme
can state a
claim under § 19737 Farrakhan
v. Wash-

1. Judge Richard A. Paez's opinion was joined
by U.S. Circuit Judge Dorothy W. Nelson, and
U.S. Circuit Judge Harlington Wood, Jr., of

the United States Court of Appeals for the
Seventh Circuit, sitting by designation.

I note also that

the New York law here

ington,

338 F.3d 1009, 1012 (gth Cir.2003)
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LOUDON
Cite as 38S F-_d 795 (2nd Cir. 2004)

795

the Supreme

(involving disenfranchisement scheme
whereby "disenfxanchised
felonsin Wash°

Court

acts on the cerliarari

petitions now pending.
ington remain ineligible
to voteuntilthey
JACOBS, Circuit Judge, dissenting.
have completed all the requirements of
theirsentencesand have obtainedcertifi- I have no qualm about the panel's scholcates of discharge"from the sentencing arly opinion; but I vote in favor of the poll
because a majority now excourt).
2 In Johnson v.Governor of Flo_- nevertheless,
signals an interest
in hearing
da, 353 F.3d 1287 (11thCir.2003),
a panel presses-or
Unless our in bano
of the Eleventh Circuit,
over a dissentby this appe_ in bane
Judge Phyllis A. Kravitch, assumed, practice is to become a dead letter altoin which our
though it did not expressly hold, that gether, this is a circumstance
full
Court
should
convene.
It
is no proper
§ 1973 appliesto felondisenfranchisement
solution
for
us
to
forgo
in
bane
review
schemes) I& at 1292-93,1306 (involving
'_Jthout
prejudice,"
and
thus
expressly
redisenfranchisementscheme whereby Rrstserve
an
opportunity
to
hear
the
case
as
a
time convictedfelonsare permanently disfull
court
if
the
Supreme
Court
does
not:
enfranchisedunless they receiveclementhe Court of last resort is on First Street,
cy). This judgment was recentlyvacated
when the Eleventh Circuitdecidedto re- not on Foley Square.
hear the case en bana Johnson v. Governor of Florid_
377 F.3d 1163 (llth Cir.
July 20, 2004).
Petitions
for certiorari
are currently
pending before the Supreme Court in this
case as well as in Farrakhan.
See Munta.

CALABRESI,
SOTOMAYOR,
and B.D.
PARKER, JR., Circuit Judges, dissenting.
We respectfully
dissent from the court's
denial to rehear this appeal in bane.

qim v. Coombe, petition for cert. filed, 2004
WL 1752185 (U.S. July 21, 2004) (No. 04175); Locke v. Farrakhan,
petition
for
cert. filed, 2004 WL 1203077 (U.S. May 24,
2004) (No. 03-1957).
In these

circumstances,

it seems

KATZMANN,

P00LER,

SACK

STATES of America,
Appellee,

clear

that the Supreme
Court's definitive,
tionwide resolution
of the questions
sented by these cases is appropriate.
STRAUB,

UNITED

V.

napre-

Charles Everett LOUDON,
Defendant-AppeilanL
Docket

No. 04-0876-CR.

United StatesCourt of Appeals,
Second Circuit.

and

CircuitJudges,concurring.

Argued Sept.28,2004.

While we recognizethatthe suggestion
to rehear thiscase in bane has failed,
our

Decided Oct.8,2004.

concurrence is specifically
without preju- Background: Defendant was convictedin
diceto renewal by a judge or party after the United States DistrictCourt for the
2.

The
hearing

Ninth
in

Circuit
bane

denied
over

judges.
See Farrakhan
F.3d
I 116 (9th Cir.2004).

a petition

the
v.

dissent

for
of

Washington.

re-

seven
359

3.

Judge
Rosemary
Barkett's
majority
was joined
by U.S.
District
Judge
Fullam.
of the United States District
the Eastern
by designation.

District

of

Pennsylvania,

opinion
John
P.
Court for
sitting
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role in the decision to

recruit or to supervise lower-level participants.'"
United
States v. Bloun_
291
F.3d 201, 217 (2d Cir2002) (quoting EU_rby v. United States, 187 F.3d 257, 259 (2d
Cir.1998) (per curiam); see also U.S.S.G.
§ 3Bl.l(b), cmt. n. 4).
[3] "In enhancing
a defendant's
sentonce based on his role in the offense, a
district
court must make specific factual
findings as to that role."
United States v.
Stevens,
985 F2d 1175, 1184 (2d Cir.1993)
(citing United States v. Lanese, 890 F2d
1284, 1294 (2d Cir.1989)).
Although
this
requirement
of making
specific
factual
findings may "2nterfere
with the smooth
operation of the sentencing hearing,'"
this
court requires
specific factual findings to
permit meaningful
appellate review.
Stevens, 985 F2.d at 1184 (quoting
United
States v. Mejia-Orosco,
867 F.2d 216, 221
(5th Cir.1989)).

3d SERIES

factual findings regarding
the three-level
enhancement for Koner's role pursuant to
§ 3Bl.l(b)
of the Sentencing
Guidelines,
however, we vacate the sentence and remand for the district court to make specific factual findings in support
of the enhancement.

Jalil

Abdul MUNTAQIM, also known
as Anthony Bottom, PlaintiffAppellant,
V.

PhiIlip COOMBE, Anthony
Annueci,
and Louis F. Mann, Defendants-Appellees.
Docket

[4]

Here,

the

district

court

failed

No. 01-7260.

to

make specific factual findings. The district
court simply stated, "I think that the defendant did meet the qualifications
of the
guideline for the 3-point enhancement
for
supervisor ....
While it is unfortunate
[that] circumstances
under which the defendant became involved in this fraud, he
did become involved in it and he did take
an active part in it." Joint Appendix 336.
Nowhere has the district court set forth

United

States Court of Appeals,
Second Circuit.

Argued:
Decided:

March

10, 2003.

April 23, 2004.

Background:
Convicted felon imprisoned
in New York brought
pro se complaint
against several officials of the New York
State Department
of Correctional
Services

specific factual findings regarding
why it
considered
Koner a "manager"
or "supervisor" pursuant
to § 3Bl.l(b)
of the Sen-

alleging New York State's felon disenfranchisement
statute
violated
the Voting
Rights Act. The United
States
District
Court for the Northern
District
of New

tencing
Guidelines.
Accordingly,
we remand to the district court for a specific
factual finding regarding
the enhancement

York, Norman .4. Mordue, J., granted
defendants'
motion for summary
judgment,
and felon appealed.

as the Sentencing

Holding:.
Cabranes,

III.
For

Guidelines

CONCLUSION

the reasons

er's judgment
As the district

require.

set forth

herein,

Kon-

of conviction is affirmed.
court did not make specific

The Court of Appeals, Jos4 .4_
Circuit Judge,
held that the

Voting Rights Act (VRA) did not apply to
New York statute
that disenfranchised
currently

incarcerated

felons and parolees.

Affirmed.
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1. Federal

Courts

2. Elections

court reviews
court correct-

the statute.
_12(2.1)

Voting Rights Act (VRA), which prohibited voting qualifications
that result in
the

abridgment

of the

right

(2ndClr.

2004)

5. Civil Rights

court's disposition
issue of statutory

interpretation,
an appellate
de novo whether the district

103

v. COOMBE
102

_:_776

Where
a district
presents
only a legal

ly interpreted

F_d

to vote

on

account of race, did not apply to New York
statute
that disenfranchised
currently
incarcerated
felons and parolees;
in the absence of a clear statement
from Congress

_=1376(7)

Elections _:_12(9.1)
Officials of the New York
partment

of

Correctional

State De-

Se_m,ices

rea-

sonably believed that state felon disenfranchisement
statute
could be lawfully
enforced, and thus were entitled to qualified immunity on claim for $5,000,000 in
compensatory
and
punitive
brought against officials in their

damages
personal

capacities
by inmate alleging
that
the
statute violated the Voting Rights Act, in
light of the Second Circuit's split decision in a prior case concerning the identical issue.
U.S.C.A.
Const-Amend.
11;

Voting Rights Act of 1965, § 2 et seq.,
U.S.C.A.
§ 1973;
N.Y.McKinney's
indicatingCongress's intent to iafl_ge 42
Election
Law
§
5-106.
upon thestates'
well-established
discretion
to prohibitfelonsfrom voting,the applicationof the Voting Rights Act to the felon
disenfranchisementstatutewould infringe
upon the states'authorityto prohibitfelJonathan W. Rauchway
(J. Peter Col],
ons from voting. Voting Rights Act of Jr., Cleo A. Jones, and Tara J. Myslinski,
1965, § 2 et seq.,42 U.S.C.A. § 1973; Orrick, Herrington
& Sutcliffe
LLP, of
N.Y.McKinney'sElectionLaw § 5-106.
counsel), New York, NY, for Plaintiff-Appellant.
3. States_18.11
Julie M. Sheridan,
Assistant
Solicitor
Pursuant to the clearstatementrule, General (Caltlin J. Halligan, Solicitor GenifCongress intendsto alterthe usualcon- eral, and Peter H. Schiff, Senior Counsel,
stitutional
balancebetween the Statesand of counsel, Eliot Spitzer, Attorney General
the Federal Government, itmust make its of the State of New York on the brief),
intentionto do so unmistakably clearin Albany, NY, for Defendants-Appellees.
the language
4. Elections
Based
amended

of the statute.
_12(9.1)
on both the language
of the
_ Rights Act (VRA) and the

statute's legislative history, a plaintiff must
allege that racial discrimination
has caused
either vote denial or vote dilution; however, a plaintiff need not allege that the
specific rule or qualification
at issue was
itself motivated
by racial bias.
Voting
Rights Act of 1965, § 2 et seq., 42 U.S.CA.
§ 1973.

Nancy

Northup

(Jessie

Allen, Kim Bar-

ry, of counsel), Brennan
Center for Justice, New York University
School of Law,
New York, NY, for amicus curiae Brennan
Center for Justice.
Before:

MESKILL,

and CABRANES,

CARDAMONE

Circuit

JOSI_ A. CABRANES,
We are

asked

in this

Judges.
Circuit Judge.
case

to decide

whether
the Voting Rights Act ('_rRA"),
which prohibits voting qualifications
that
result in the abridgment
of the right to
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vote on account of race, can be applied to a
New York Statestatute that disenfranchises currently incarcerated felons and parolees. Although we recognize that this is a
difficult question that can ultimately
be
resolved only by a determination
of the
United States Supreme Court, we conclude
that the Voting Rights Act, which is silent
on the topic of state felon disenfranchisement statutes,
cannot be applied to draw
into question the validity of New York's
disenfranchisement
statute.
We believe
that, in light of recent
Supreme
Court
decisions that have clarified the scope of
Congress's
enforcement
power under the
Reconstruction
Amendments, _ the application of the Voting Rights
Act to felon
disenfranchisement
statutes such as that of
New York would infringe upon the states'
well-established
discretion
to deprive felons of the right to vote.
Because
the
Supreme Court has instructed us that statutes should not be construed
to alter the
constitutional
balance between
the states

3d SERIES

at 42 U.S.C. § 1973) (" § I973").
Section
5--106 disenfranchises
all felons in the
State of New York who are incarcerated
or
on parole.
Muntaqim
asserts
that this
statute violates § 1973 because it "results
in a denial or abridgement
of the right of
any citizen of the United States to vote on
account
of race or color."
42 U.S.C.
§ 1973(a).
The District

Court concluded

that

Mun-

taqim had failed to state a § 1973 claim
because
that
provision
of the Voting
Rights Act is not applicable to New York's
felon
disenfranchisement
statute.
We
agree.
Under Supreme Court precedent,
because § 1973 would alter the constitutional balance between the states and the
federal
extend

government
ff it were construed to
to state felon disenfranchisement

statutes
such as § 5-106, we look for a
clear statement
from Congress to support
that construction
of the statute.
Having
found no such statement,
we hold that
§ 1973 cannot be used to challenge
the
and the federal government
unless Conlegality of § 5-106.
In so holding, we do
gress makes itsintentto do so unmistaknot in any way cast doubt on Congress's
ably clear,we willnot construethe Voting authority
to enact the Voting Rights Act,
Rights Act to extend to New York'sfelon nor do we purport to decide whether, as a
disenfi-anchisement
statute.
general rule, the "results" methodology
of
§ 1973 is constitutionally
valid.
Instead,
Plaintiff-Appoliant
JalilAbdul Muntawe hold only that, in the absence of a clear
qim, a convictedfelonimprisoned in New
York, appeals from a judgment of the statement from Congress, § 1973 should
United States DistrictCourt for the not be applied to state felon disenfranNorthern Districtof New York (Norman
chisement statutes,
such as those of New
A. Mordue, Judge ),granting defendants' York, which are expresslysanctionedin
and have been
motion for summary judgment and dis- the textof the Constitution
widely used as a penologicaltool since
missing the complaint in its entirety.
In
beforetheCivilWar.
the complaint,
Muntaqim
alleged, inter
a/ia, that New York State's
felon disenfranchisement
statute,
N.Y. Elec. Law
§ 5-106 (" § 5-106"), violates section 2 of
the Voting Rights Act of 1965, Pub.L. No.
89-110, 79 Stat. 437 (codified as amended
I.

For ease of reference, we refer to the Fourteenth and Fifteenth Amendments of the Con-

BACKGROUND
Muntaqim is a black inmate at the Shawangunk CorrectionalFacilityin Wallki]l,
New York who iscurrently
servinga maxistituUon as the Reconstruction

Amendments.
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_AQIM

mum

sentence

September
plaint

against

York

State

Services
ing,

of life

26, 1994,
several

alia,

State's

felon

violates

§ 1973

that

se com-

of the

of

New

Correctional

not

intend

Rights
unlawful

dilution

can-American

and

statute,

it

thirty

"results

in

right
42

...
to
U.S.C.

2.

legislature

The complaint

when

a

did

it enacted

violates

the

has

"'resulted'

it

of voting
and

rolls

Hispanic

aiso challenged

18), and
in

caused,

New

be-

York's

at

least

in

in

New

eighty

in

in the Africommunities

by

York
Based

time of this appeal, prevented inmates who
are serving a minimum
sentence of more than
six years from participating
in the "earned
eligibility
program."
The District
Court
granted summary judgment
to the defendants
dismissing each of these claims, and Muntaqim does not challenge
their dismissal
on
appeal.
Although Muntaqim
does not unambiguously allege racial discrimination
in sentencing,
we read his pro se pleadings
"liberally
and
interpret
them to raise the strongest
arguments
that
they suggest."
McPherson
v.
Coombe,
174 F.3d 276, 280 (2d Cir.1999).
From that standpoint,
we agree with Muntaqim's appellate counsel that Muntaqim's complaint, which states that "[t]he defendants are
... engaging
in conduct that discriminates
and establishes
a class system of disenfranchisement"
(Compl.¶8),
and that MricanAmericans and Hispanics who have been sentenced in New York have been "irreperabl[y]
harm[ed]"
(Compl.S 18). should be construed
to mean that the "gross racial disparity in

inmates

that

the

vote in New

violates
right

from

environs.

figures,

so-called

to

come

it[]s

§ 5-106

York

according

blacks

him

the

over
state

of incarcer-

and

these

up

in the

percent

and
City

than

population

make

Moreover,
eighty

on

denying

"diluting"

the constitu-

they

of the

Hispanics

"New

less

voting-age

State,

system.

claims

Voting

York

complaint,

ated

constitute

of the

percent

prison

alleges that, although

H.ispanics

percent

(Id.)

tionality of § 5-106, as well as § 79-a of the
New York State Civil Rights Law, which
deems persons sentenced to life imprisonment
to be "civilly dead"; § 803 of the New York
State Correction
Law, which prohibits
inmates serving life sentences
from accumulating "good time credits";
and § 805 of the
New York State Correction
Law, which, at the

3.

is

Muntaqim

State

statute
because

population

blacks

of the
race."

(Compl.¶

disparity

ing.S

New

that,

that
Act

prison

City"

racial

York

because

York

York
the

alleg-

to discriminate

§ 5-106,

of New
cause

the
New

2004)

"defendants")

In particular,
ff the

(2ndClr.

part, by racial discrimination in sentenc-

§ 1973(a). z

even

102

§ 5-106,

disenfranchisement

denial
or abridgement
vote
on
account
of

On

a pro

officials

Department

(collectively,

inter

F.3d

imprisonment.

he filed

105
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§ 1973
to

black

''_

Muntaqim

vote
and

both

and

by

Hispanic

City?

New York's prison population
is caused, at
least in part, by race-based disparities in sentencing," Pl.'s Br. at 5.
4.

The New York State Constitution
provides
that, "[f]or the purpose of voting, no person
shall be deemed to have gained or lost a
residence
... while confined
in any public
prison."
N.Y. Const. art. II. § 4. Accordingly. enfranchised
prisoners
vote in the district
where
they resided
prior to incarceration.
For this reason, the greater the number
of
incarcerated felons who come from New York
City, the greater the impact of§
vote in New York City.

5.

5-106

on the

A plaintiff may raise two separate type,s of
§ 1973 claims: "vote denial" and "vote dilution".
Vote denial occurs, as the term denotes, when the ability to vote is denied on
account of race, while vote dilution occurs
when a voting practice diminishes
"the force
of minority
votes that were duly cast and
counted."
Holderv. Hall, 512 U.S. 874, 896,
114 S.Ct. 2581, 129 L.Ed.2d 687 (1994) (Scalia and Thomas. JJ., concurring
in judgment).
Muntaqim's vote denial claim is based on the
fact that § 5-106 prohibits
him from voting.
(See CompI.
¶¶ 12-16)
His vote dilution
claim appears to be based on his claim that
§ 5-106
disproportionately
diminishes
the
strength of votes cast by Hispanic and black
voters who reside in and around
New York
Ci .ty. (See Compl.

¶ 18)
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On

October

25,

1999,

moved

for

summary

motion

was

referred

Gustave
judge
on

J.
filed

July

is not

applicable

taqim's

timely

adopted

in full the

dation

on

objection,

in

Muntaqim

then

favor

and

of

filed

I.

[1]

of MunCourt

and

the

Standard

for summary

and,

on June

4, 2002,

District

Court

judgment

de nova

Miller v. Wolpoff & Abramson,

entered

notice

of

the district court's disposition

the districtcourt correctly inter-

we appointed
v. Dowling,

for Muntaqim.

Because

the

Muntaqim's

District

failed

the Voting

nizable

claim

under

treat

its

motion

decision

to dismiss

motion

rather

for

summary

Schwartz

v.

Compagniv

lantique,

405

("A motion

F2d

270,

for summary

solely

made

Court

complaint

we will

so

See, e.g.,
L.L.P., 321

interpretation .... [w]e review de novo

95 F.3d

made

determi-

'presents only a legal issue of statutory

preted the statute.'" Perry
counsel

judg-

F.3d 292, 300 (2d Cir.2003). In this case,

whether
appeal,

for

on motions to dismiss and motions

'%ecause

defendants.

a timely

a motion

of Review

We review

nations

Recommen-

2001,

or

pleadings.").

the

disenfran-

the District

24,

to dismiss
on the

DISCUSSION

because

receipt

Report

January

judgment

granted

After

ment

Judge

that

to felon

statutes.

motion

the

Recommendation

be
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magistrate

recommending

motion

chisement

and
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defendants

to Magistrate

a Report

defendants'
§ 1973

the

judgment,

DiBianco.

18, 2000,

FEDERAL

it

on the

ruled

to state

that

White

a cog-

1993)).

Rights

as a ruling
than

on a

judgment.

See

General

Transat-

273

Cir.1968)

(2d

pleadings[;]

is functionally

6. New York Election Law
states, in relevant pan:

the

v. Sha/a_

(2d Cir.1996) (quoting
7 F.3d 296, 299 (2d Cir.

Act,
on a

a ruling

judgment

231, 235

may

II.

Relevant
Section

tion

Law

Statutory

5--106

of

Provisions
the

New

York

Elec-

provides that no person convicted

of a felony "shallhave the right to register
be

for or vote at any election" unless he has
been pardoned, his maximum

sentence of

when

it is

imprisonment

same

as a

discharged from parole,s Accordingly, no

§ 5-106(2)--(5)

2. No person who has been convicted of a
felony pursuant
to the laws of this state,
shall have the right to register for or vote at
any election unless he shall have been pardoned or restored to the rights of citizenship by the governor, or his maximum sentence of imprisonment
has expired, or he
has been discharged
from parole. The governor, however, may attach as a condition
to any such pardon
a provision that any
such person shall not have the right of
suffrage until it shall have been separately
restored to him.
3. No person who has been convicted in a
federal court, of a felony, or a crime or
offense which would constitute
a felony under the laws of this state, shall have the
right to register for or vote at any election
unless he shall have been pardoned
or restored to the rights of citizenship
by the

has expired, or he has been

president of the United States, or his maximum sentence
of imprisonment
has expired, or he has been discharged
from parole.
4. No person who has been convicted in
another state for a crime or offense which
would constitute
a felony under the laws of
this state shall have the right to register for
or vote at any election
in this state unless
he shall have been pardoned
or restored to
the rights of citizenship
by the governor
or
other appropriate
authority
of such other
state, or his maximum
sentence
has expired,
role.

or he has been discharged

from pa-

5. The provisions
of subdivisions
two,
three and four of this section shall not apply
if the person so convicted
is not sentenced
to either death or imprisonment,
or if the
execution
of a sentence of imprisonment
is
suspended.
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residents
ently

of New

York

incarcerated

for

parole
may
elections.
7
Section

vote

2

of

the

at 42 U.S.C.

enacted

in 1965,

Voting

result.
current

version

No voting
voting

or

dure

that
In

state

limita-

has a racially
particular,

of § 1973(a)

standard,

shall

Act,

and originally

any

qualification

on

or federal

Rights

§ 1973

to vote

or are

state,

prohibits

right

who are pres-

a felony

in local,

codified

tion on the

State

F.$d

the

or prerequisite
practice,

be imposed

to

or proce-

or applied

subdivision

by any

2004)

Rights

Act

No.

Amendments

of

§ 3, 96 Stat.

131,

97-205,

in response

to the

sion

of Mobile

in City

55,

100

See

Thorrd_rg

S.Ct.

106 S.Ct.
Bolder_

a plurality

racially

neutral

446

of the

Court

action

amended

this

"discriminatory

State

or political
results

of the
States

right
of any dtizen
of the United
to vote on account
of race or color

in a manner

U.S.C.

...

§ 1973(a). s

that

"[a]

is established

of the

have
of the

[of

less

electorate

cal process
their
The
acted
7.

and

choice."
current
by

racial

minorities]

than

9.

other

to participate
to elect

at 62,

purpose"

Applicability

§ 1973(b).

language

of § 1973
of the

politiof

Baker

S.Ct.

1490.

eliminates

requirement

of

§ 1973

to

Felon

Statutes

was

en-

Voting

as "incarceraled
293 F.3d 74, 78
convict released
habeas purposes

Before its amendment
in 1982, § 1973 provided:
"No voting qualification
or prerequisite to voting, or standard, practice, or procedure shall be imposed or applied by any State
or political subdivision to deny or abridge the
right of any citizen of the United States to
vote on account of race or color."
City of
Mobile v. Bolden, 446 U.S. 55, 60, 100 S.Ct.
1490, 64 L.Ed.2d 47 (1980).

v. Pataki

Baker

Cir.1996),

v.
our

legal

generally

who

85
Court

question

the

F.3d

to

presented

§ 5-106

ten

members

Baker

split

opinions

919

addressed

whether
§ 1973
disenfranchisement

and
the

decided

position,

Patak/,

in bane

case--namely,
ble to felon

Because

Although § 5-106 disenfranchises
felons on
parole as well as incarcerated
felons, for ease
of reference
we refer to the class of felons

In Baker, a group of black
disenfranchised
felonsbrought

A.

exact

members

in the

as part

100

of § 1973

al of the right to vote "on account of' race.

In

...

representatives

42 U.S.C.

Congress

(a)

totality
that

disenfranchised
by § 5-106
felons."
Cf. Dixon v. Miller,
(2d Cir.2002)
(noting that a
on parole is still treated for
as if he were "in custody").
8.

on the

it is shown

protected

opporttmity

§ 1973

1973(b)

of subsection

if, based

circumstances,

members

Section

violation

that

a discriminatory

Disenfranchisement
states

In

held

tion or standard that "results" in the deni-

or abridgement

IlL
42

30, 35,

(1986).

violates

by

version

(1980).

U.S.

25

U.S.

The

47

478

L.Ed2d

state

deci-

446 U.S.

64 L.Ed.2d

if it is motivated

purpose.

Court's

v. Bolde'r_

v. G/ngles,
92

Pub.L.

134, largely

Supreme

1490,

2752,

1982,

and, instead,prohibits any voting qualifica-

which

in a denial

(2ndClr.

only

provides:

107

v. COOMBE
102

in

evenly

this

applicastatutes

particular,

of

in that

by
is

(2d
the

the

on its
case

s

Court

have

disno

ant to 42 U.S.C. § 1983, alleging that § 5-106
disproportionately
deprives blacks and Hispanics of their right to vote in violation of the
Fourteenth and Fifteenth Amendments
of the
Constitution and § 1973. The District Court
dismissed their complaint for failure to state a
claim upon which relic[ could be granted.
See. Baker
v. Cuomo,
842
F.Supp.
718
(S.D.N.Y.1993).
A panel of this Court re.
versed, see Baker v. Cuomo, 58 F.3d 814 (2d
Cir. 1995), and then reaffirmed
its decision in
an opinion denying the defendants'
petition
for panel rehearing,
see Baker v. Cuomo. .58
F.3d 814. 824-25 (2d Cir.1995).
The in bane
Court granted the defendants'
petition for rehearing
in bane only with respect
to the
§ 1973 claims.
See Bakery. Cuomo, 67 F.3d
39 (2d Cir.1995) (in bane ).

and Hispanic
claims pursu-

SPA-J2

108

366 FEDERAL

REPORTER,

precedential
effect, and the decision of the
District Court was left undisturbed.
See
Baker, 85 F.3d at 921 n. 2 (per curiam).
Notwithstanding
the significant
guidance
we have received from the Supreme Court
on the issues presented
since the opinions
in Baker were announced,
which we will
consider below, the thorough
and learned
opinions in Baker help us to frame the
issue once again presented
for our consideration in this case.
1.

Judge

Mahoney's

Opinion

In an opinion _a'itten by Judge Mahoney, and joined by Judges Miner, Walker,
McLaughlin
and Jacobs, five members of
our Court concluded
that § 1973 is not
applicable
to felon
disenfranchisement
statutes
because
such an application
of
§ 1973 "would raise serious constitutional
questions regarding
the scope of Congress'
authority
to enforce the Fourteenth
and
Fifteenth
Amendments
and would alter
the usual constitutional
balance between
the States and the Federal
Government."
Baker, 85 F.3d at 922 (Mahoney, J.) (internal quotation
ed

marks

and citations

In his opinion, Judge
that "the _results'

Mahoney
test of

omitted).
first notamended

§ 1973 reaches
conduct which is not directly violative of the Fourteenth
or Fifteenth
Amendments[,]"
because
those
Amendments
apply directly only to intentional discrimination.
Id. at 926. '0 Judge
Mahoney went on to describe the history
and widespread
acceptance of felon disenfranchisement
statutes
in the
United
States.
First,
he explained
that "felon
disenfranchisement
is a very widespread
historical practice that has been accorded
explicit
I0.

constitutional

Section

I

of

the

recognition
Fourteenth

in § 2 of
Amendment

provides
in relevant
part that "[n]o State shall
•.. deny to any person
within
its jurisdiction
the
equal
protection
of the
laws."
U.S.
Const.
amend.
XIV, § 1. Section
1 of the

Fifteenth

Amendment

provides

that

"[t]he

the

3d SERIES

Fourteenth

Amendment,"

/d, at 928,

which provides in relevant part that ''when
the right to vote at any [federal] election
... is denied to any of the male inhabitants of [a] state
...
or in any way
abridged, except for participatimz
in rebell/o_, or other crime, the basis of representstion therein shall be reduced .... " U.S.
Const. amend.
XIV, § 2 (emphasis
added). In support
of the claim that felon
disenfranchisement
was sanctioned
by the
Fourteenth
Amendment,
Judge Maheney
relied, Baker,
85 F.3d at 929, on the
Supreme Court's decision in R/cha_son
v.
Ramire_
418 U.S. 24, 94 S.Ct. 2655, 41
L.Ed.2d 551 (1974), in which the Supreme
Court rejecteda nonracialEqual Protectionchallenge to the felon disenfranchisement provision of California's Constitution.
In so doing, the Court reasoned
that the
Fourteenth
Amendment
"could not have
been meant to
disenfranchisement

bar

outright
a form of
which was expressly

exempted from the less drastic
reduced representation
[in the
Representatives]
which § 2 [of
teenth
Amendment]
imposed
forms of disenfl'anchisement."
94 S.CL 2655.

sanction of
House of
the Fourfor other
Id. at 55,

Judge Mahoney explained further
that,
in enacting the Voting Rights Act in 1965
and amending the Act in 1982, Congress
made no finding that felon disenfranchisement served as "a pretext
or proxy for
racial discrimination."
Baker, 85 F.3d at
929. Indeed, in 1965, both Judiciary Committees stated that section 4(c) of the Voting Rights Act, 42 U.S.C.
§ 1973b(c)---which bans any '2_.st or device" that limits
the ability to vote to those individuals with
right

of citizens

of

the

United

States

to vote

shall not be denied or abridged by the United
States or by any State on account of race,
color, or previous condition of servitude."
U.S. Const. amend. XV, § I.
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"good moral character"--does
not prohibit
felon disenfranchisement
statutes.
Id,

Upon concluding that the application
of
§ 1973 to felon disenfranchisement
stat-

(citing S.Rep. No. 89-162, at 24 (1965),
reprinted
in 1965 U.S.C.C.A.N. 2508, 2562)
(joint _iews of Senators Thomas J. Dodd,
Hart, Long, Kennedy, Bayh, Burdick, Tydings, Dirksen,
Hruska,
Fong, Scott, and
Javits);
H.R.Rep.
No. 89--439, at 25-26
(1965) (reprinted
in 1965 U.S.C.C.A.N.
2437, 2457).
"Thus," according to Judge
Mahoney,
"not only has Congress
failed
ever to make a legislative
finding that
felon disenfranchisement
is a pretext or
proxy for racial discrimination;
it has effectively determined
that it has not." Id.

utes might fall outside the scope of Congress's
authority
to enforce the Reconstruction
Amendments,
Judge Mahoney
drew our attention
to several Supreme
Court decisions declining to apply a statute
that alters the balance of power between
the states and the federal government
unless Congress provided a "clear statement"
that it intended the statute to have such an

Having
chisement
Fourteenth

concluded that felon disenfranstatutes
are sanctioned
by the
and that Con-

gress found no history of racial discrimination through
felon
disenfranchisement,
Judge Mahoney determined
that "any attempt by Congress to subject felon disenfranchisement
provisions to the 'results'
methodology
of § 1973 would pose a serious constitutional
question concerning the
scope of Congress'
power to enforce the
Fourteenth
and Fifteenth
Amendments."
Id. at 930. In particular,
"the application
of § 1973 to state felon disenfranchisement
statutes would ... undermine the constitutional balance between
the federal
and
state

governments"

because

"It]he

states

have the primary responsibility
for regulating the times, places, and manner
of
conducting
federal elections,
U.S. Const.
art. 1, § 4, cl. 1, and even more obviously
for regulating
elections
to state office."
Id_ at 931.
Judge Mahoney
noted also
that "[t]o the extent that the disenfranchisement of felons is designed
persons who violate the laws of
the application
of § 2 to felon
chisement statutes
would upset
tive relation
between
federal
criminal jurisdiction."
tion marks omitted).

to punish
the states,
disenfranthe sensiand state

Id. (internal

quota-

effect. Id. at 930 (citing, inter alia, NLRB
v. Catholic Bishop, 440 U.S. 490, 500, 99
S.Ct. 1313, 59 L.Ed.2d
533 (1979), and
Crregory v. Ashc'rof_ 501 U.S. 452, 460--61,
111 S.Ct. 2395, 115 L.Ed2d
410 (1991)).
He then determined
that "neither the statutory language
nor the legislative
history
of § 1973 suggests Congress' affirmative
intention
to apply § 1973 to felon disenfranch/sement
statutes."
Id. at 932 (emphasis added). Accordingly,
Judge Mahoney concluded
that
the application
of
§ 1973 to felon disenfranchisement
statutes would violate the Supreme
Court's
"clear statement"
rule. I&
In sum, Judge Mahoney
and the four
other judges who joined his opinion concluded that, "[b]ecause
it is not unmistakably clear that, in amending § 1973 in 1982
to incorporate
the _results' test, Congress
intended
that the test be applicable
to
felon
disenfranchisement
statutes,
...
§ 1973 does not apply to § 5-106[ ]." Id.
at 922.
2.
Five

Opinions of Judge Feinberg
and Judge Newman
other

members

of

our

Court

reached the opposite conclusion.
In an
opinionauthored by Judge Feinberg and
joined by then-ChiefJudge Newman and
Judges Meskili,Kearse and Fred I.Parker,Judge Feinberg rejectedJudge Mahoney'sview that "since'felondisenfranchisement is a very widespread historical
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practice
that has been accorded
explicit
constitutional
recognition,'
applying
the
Voting Rights Act to § 5-106 would raise
'serious
constitutional
questions.'"
85
F.3d at 937 (Feinberg,
J.) (quoting opinion
of Mahoney, J.).
In rejecting
that view,
Judge Feinberg
first questioned
the significance attached
by Judge Mahoney to
§ 2 of the Fourteenth
Amendment,
which

3d SERIES

Judge Feinberg acknowledged
the requirement set forth by the Supreme Court
in Gregory
that Congress
articulate
a
"plain statement"
when it intends to alter
the state-federal
balance of power, but he
concluded that "the Voting Rights
Act
does not alter the constitutional
balance

between the federal government
and the
States."
Id. Instead, according to Judge
Feinberg,
§ 1973 simply implements
the
appeared
to Judge Mahoney implicitly to
balance
that
had
already
been
achieved
by
authorizefelon disenfranchisementstatthe Fourteenth
and Fifteenth
Amendutes. Id. at 936. Judge Feinberg drew
ments, which "were specifically
designed
our attentionto Hunter v. Underwood,
as an expansion
of federal power and an
471 U.S. 222, 105 S.Ct.1916, 85 L.Ed.2d
intrusion on state sovereignty."
Id_ (quot222 (1985),in which the Supreme Court
ing Gregory, 501 U.S. at 468, 111 S.Ct.
held thata provisionof the Alabama Con2395).
In support
of this conclusion,
stitution
thatdisenfranchised
personsconJudge Feinberg
relied on the Supreme
victedof crimes involving
moral turpitude Court's decision in Chisom v. Roemev, 501
violatedthe Fourteenth Amendment beU.S. 380, 111 S.Ct. 2354, 115 L.Ed.2d 348
cause itsenactment was motivated by a (1991), which applied § 1973's "results
desireto discriminateagainstblacks. In test" to the election of state judges.
that case,Judge Feinberg noted,the Su- Judge Feinberg
noted that, despite the
preme Court expressed"'confiden[ce]
that fact that Chisom
was decided the very
§ 2 [ofthe Fourteenth Amendment] was same day as Gregory, the Supreme Court
not designedto permit the purposehtlra-

in Chisom did not apply the plain statement nile when it examined the applicability of § 1973 to the election of state
judges;
indeed, according to Justice Scalia, "'the possibility of applying th[e] [plain
Amendment.'" Id_ (quotingHuskier,471 statement] rule never crossed [the Court's]
U.S. at 233,105 S.Ct.1916). Judge Fein- mind.'"
ld. at 938-39 (quoting Chisom,
berg reliedalsoon the Supreme Court's 501 U.S. at 412, 111 S.Ct. 2354 (Scalla, J.,
decisioninHunter to assertthat,contrary dissenting)).
Judge
Feinberg
concluded
to Judge Mahoney's view, "felon disen- that, because the application of § 1973 to
franchisement statutesoften have been state judicial elections "is at least as much
of federal authority
into
used to deny the rightto vote on account of an intrusion
to felon
of race." I& at 938,105 S.Ct.1916 (citing state affairs" as is its application
statutes, the Supreme
Hunter, 471 U.S. at 232, 105 S.Ct. 1916 disenfi-anchisement
Court
would
not
have
applied the plain
(concludingthat the disenfranchisement
statement
rule
in
Baker.
Id. at 939.
statuteadopted at the Alabama Constitucialdiscriminationattending the enactment and operationof [therelevantprovision of the Alabama Constitution]
which
otherwiseviolates§ 1 of the Fourteenth

tionalConvention of 1901 purposely"seFinally, Judge Feinberg
reasoned
that,
lectedsuch crimes as vagrancy,livingin even if § 1973's application to felon disenfranchisement
statutes
would upset
the
adultery,and wife beating that were
thought to be more commonly committed balance of power between the states and
§ 1973 applies to
by blacks" in order to evade the Four- the federal government,
teenthAmendment)).
"any citizen," a category of persons that
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includes incarcerated

felons.
According to
There is a fundamental
reason why
the plain statement
rule does not apply
Judge Feinberg, in light of § 1973's unambiguous and expansive reach, the provision
in determining
the coverage of [§ 1973].
The Fourteenth
and Fifteenth
Amendis not required "to contain a plain statements have already altered the constitument of congressional
intent to affect felon
tional balance of federal and state powdisenfranchisement."
Id. at 940. Judge
ers, as the Supreme Court has explicitly
Feinberg
and the four judges who joined
his opinion thus "reject[ed]
the argument
recognized [in Gregory ]. Moreover, the
that
there
is ambiguity
in the Voting •
pending case presents
no ambiguity
as
to the construction
of [§ 1973].
Rights Act that requires
it to contain a
plain statement of congressional
intent to
Id. (citations
omitted).
Judge
Newman
affect felon disenfranchisement,"
/d., and
thus concluded that "Judge Mahoney's
redetermined
that § 1973 applies to felon
quirement
of a plain statement"
is '_nost
disenfranchisement
statutes.
inappropriate."
Id. at 943.
Chief

Judge

Newman,

in

a separate

B.

The District

Court Opinion

opinion joined by Judge Fred I. Parker,
concurred in Judge Fe'mberg's opinion, but
also expressed some "additional thoughts."
Baker, 85 F.3d at 941 (Newman,
C.J.).

After reviewing the opinions in Baker,
the District Court in the instant case fol-

Judge Newman noted that "It]he substantive dispute between the opinions of Judge
Mahoney and Judge Feinberg, upon analysis, turns out to be rather narrow."
Id.

York's authority to disenfranchise
felons
under
Section
5-106:'
Muntaqim
v.
Coombe, No. 94-CV-1237, at 12 (N.D.N.Y.
Jan. 24, 2001). The Court reasoned:
While it is true that the Civil War

While the two opinions agree on much,
Judge Newman reasoned, "[w]here we ultimately divide is on the question whether
the Voting Rights Act should be construed
to apply the 'result' test of [§ 1973] to
racial discrimination among felons." _t Id.
at 942. He explained:
Judge Mahoney requires a clear statement of Congressional
intent because
the Supreme Court in other contexts has
required
such a statement.
But, as
Judge Felnberg points out, the Supreme
Court has already decided [in Chisom ]
that [§ 1973] is not subject to the plain
statement rule.
ii.

lowed Judge Mahoney's opinion and coneluded that § 1973 "does not limit New

Amendments

such as the

and Fifteenth

Amendments,

Fourteenth
as well as

the [Voting Rights Act], significantly
intrude upon the authority
of States in
circumstances
where
discriminatory
prac_ces
are apparent,
these provisions
were enacted during a gme when felon
disenfranchisement
statutes
were
already firmly established
and firmly recognized as an appropriate
exercise
of
state authority.
See Baker, 85 F.3d at
931 [ (Mahoney, J.) ]. Further,
the Court
agrees with the concerns raised by the
five Judges in Baker who found that the

In stating
the relevant
issue
as whether
§ 1973 may be applied
to "racial
discrimination among
felons,"
Baker,
85 F.3d
at 942
(Newman,
C2.)
(emphasis
added),
Judge

a term

Newman
appears
to have been
referring
to
the plaintiffs'
contention
in Baker
that
§ 5I06 discriminates
not by disenfranchising
felons generally,
but, rather,
by disenfranchising
only those
felons who have been sentenced
to

tiffs

of

carcerated
felons
and
Baker,

85
here

franchises
among

imprisonment
or on
former

and

parole
felons,

F.3d

at 937

allege

that

only
felons

still

felons,
on

race.")

remain

opposed
example).

(Feinberg,
§ 5-106,

some

based

(as
for

J.)

into

all
See

("Plain-

which

disen-

discriminates
(emphasis

in

original).
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"results
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a "serious
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ceruing
enforce

to a

provision poses
question
con-

the scope of Congress'
the Fourteenth
and

Amendments."
[Mahoney,
J.].

test"
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power to
Fifteenth

Baker, 85 F.3d
The application

at 930
of the

[Voting Rights
Act] to Section 5-106
seemingly works to undermine
the constitutional
balance that exists between
federal and state governments.
Consequently, an "unmistakably
clear" statement by Congress stating their intention
to alter this balance must be provided.
Baker, 85 F.3d at 931 [Mahoney,
J.]
Id. Having found no '_nmistakably
clear"
statement
by Congress that it intended to
undermine
the constitutional
balance between States and the Federal Government,
the District Court held that § 1973 is inapplicable to felon disenfranchisement
statutes suchas § 5-106.
C. Johnson and Farrakhan
In contrastto the DistrictCourt in the
instantcase,two of our sistercircuits
have

the

3d SERIES

Florida

Constitution

ts violates

both

the Equal Protection
Clause and § 1973.
In reinstating
the § 1973 claim, Judge
Rosemary
Barkett, writing for the panel,
rejected the district court's conclusion that
"'it is not racial discrimination
that deprives felons, black and white, of their
right to vote but their own decision to
commit an act for which they assume the
risks
of detection
and
punishment.'"
Johnson,
353 F.3d at 1305 (quoting Johnson v. Bush,
214 F.Supp.2d
1333, 1341
(S.D.Fla.2002)).
According
to the Court,
"It]his conclusion
... only begs the question. The proper question here is whether
felon status 'interacts with social and historical conditions to cause an inequality in
the opportunities
enjoyed
by black and
white voters to elect their preferred
representatives.'"
Id. (quoting
C-/ng/es, 478
U.S. at 47, 106 S.Ct. 2752). The Eleventh
Circuit thus directed the district court, on
remand, to consider plaintiffs' "evidence of
discrimination
in the criminal justice system" and to evaluate their § 1973 claim by
'qooking
to the totality
of the circumstances."
ld. at 1306.

recentlyheld that§ 1973 appliesto felon
The Johnson
majority assumed, but did
disenfranchisement
statutes.'"
In Johnson
not expressly state, that § 1973 applies to
v. Governar
of Florida,
353 F.3d 1287
felon
disenfranchisement
statutes.
By
(llth
Cir.2003), a divided
panel of the
contrast,
in her dissent, Judge Kravitch
Eleventh
Circuit, over a dissent by Judge
concluded
that "the Voting Rights
Act
Phyllis A. Kravitch, reinstated claims that
does not apply to felon disenfranchisement
the felon disenfranchisement
provision of provisions."
Id. at 1314 (Kravitch, J., dis12. Although the Fourth and Sixth Circuits
have addressed similar claims, and apparently assumed that § 1973 applies to felon
disenfranchisement statutes, neither Court
expressly considered whether felon disenfranchisement statutes are exempted from
§ 1973. See Howard v. Gilmore, 205 F.3d
1333. 2000 WL 203984, at *1 (4th Cir.2000)
(unpublished) (dismissing claim for failure to
plead that Virginia's felon disenfranchisement law either was enacted with discriminatory intent or that there was "any nexus
between the disenfranchisement of felons
and race") (citation to unpublished dispositions in the Fourth Circuit is "disfavored"

but permissible, see U.S.Ct. of App. 4th Cir.
Rule 36(c)); Wesley v. Collins, 791 F.2d
1255, 1259--61 (6th Cir.1986) (assuming the
applicability of § 1973 to state felon disenfranchisement statutes but concluding that
"in the context of the 'totality of the circumstances,' it is apparent that the challenged
legislation does not violate the Voting Rights
Act").
IS. Unlike New York's disenfranchisement
statute, which disenfranchises inmates and
parolees only, the Florida Constitution permanently disenfranchises comqcted felons unless
they receive clemency. Fla. Const. art. VI,
§4.
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seating).
Judge Kravitch began by citing
the 'qong-standing rule of statutory
interpretation that federal courts should not
construe a statute to create a constitutional question unless there is a clear statement from Congress endorsing this understanding."
Id. at 1315. In light of that
rule, Judge Kravitch described her preferred method of resolving the appeal as
follows: "[W]e should first address whether one interpretation
[of § 1973] presents
grave constitutional questions where other
interpretations
would not, and then examine whether
the latter interpretation
is
clearly contrary to Congressional
intent."
It
Judge Kravitch went on the conclude
that '%he majority's
interpretation
creates
a serious constitutional
question by interpreting the Voting Rights Act to trump
the text of the Fourteenth Amendment[,]"
which in § 2 expressly sanctions felon disenfranchisement
statutes.
Id.
Thus,
Judge Kravitch looked for a statement
from Congress
that it intended
such a
result.
Instead,
Judge Kravitch found
that "the legislative history indicates just
the opposite---that
Congress did not intend
the Voting Rights Act to apply to felon
disenfranchisement
previsions."
Id. at
1316. Judge Kravitch observed first that
the original Senate
and House Reports
both indicated that the VRA's bar on discriminatery tests or devices did not apply
to state felon disenfranchisement
laws.
See

i&

Judge

Kravitch

also

observed

that, despite the amendment of the VRA in
1982, "[n]either the plain text nor the legislative history [of the amendments] plainly declares Congress's intent to extend the
Voting Rights Act to felon disenfranchisement provisions."
Id. at 1317.
In Farrolc_n
v. Washi_y_rn,
338 F.3d
1009 (gth Cir.2003), a panel of the Ninth
Circuit, like the Eleventh Circuit, held that
a claim of vote denial based on Washington

v. COOMBE
102

(2ndClr.

State's

113

2004)

felon disenfranchisement

scheme

is

cognizable under § 1973.
Judge Richard
A. Paez, writing for the panel, explained:
Felon disenfranchisement
is a voting
qualification,
and [§ 1973] is clear that
any voting qualification
that denies citizens the right to vote in a discriminatory
manner violates the [Voting Rights Act].
42 U.S.C. § 1973. Indeed, the Supreme
Court has made clear that states cannot
use felon disenfranchisement
as a tool to
discriminate
on the
Hunter[,
471 U.S.

basis of race, see
at 233, 105 S.Ct.

1916], and Congress

specifically

amend-

ed the [Voting Rights Act] to ensure
that, "in the context of all the circumstances in the jurisdiction
in question,"
any disparate
racial impact of facially
neutral voting requirements
did not result from racial discrimination,
[S.Rep.
No. 97--417, at 27 (1982), reprinted
in
1982 U.S.C.C.A.N. 177, 204-05]; see also
Chisom [, 501 U.S. at 394 & n. 21, 111
S.Ct. at 2363 & n. 21].
Permitting
a citizen, even a convicted
felon, to challenge felon disenfranchisement laws that result in either the denial
of the right to vote or vote dilution on
account of race animates
the right that
every citizen has of protection
against
racially discriminatory
voting practices.
Although states may deprive felons of
the right to vote without violating the
Fourteenth
Amendment,
when felon disenfranchisement
results in denial of the
right to vote or vote dilution on account
of race or color, [§ 1973] affords disenfranchised felons the means to seek redress.
Id. at 1016 (citation

omitted).

The Ninth Circuit rejected
the argumeat that, because Congress did not isolate racial discrimination
in the criminal
justice

system

as a relevant

factor

in iden-
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tifying § 1973 violations,"
§ 1973 cannot
be applied to felon disenfranchisement
statutes.
According
to the Farrakhan
Court,Congress invitedthe courtsto consider evidence of racialdiscrimination
in

(9th Cir2004)
("Farrakhan
H").
Judge
Alex Kozinski, writing for the dissenters,
concluded that, by permitting
the plaintiffs
to bring a claim under the Voting Rights
Act, "the panel lays the groundwork
for
the criminaljusticesystem when itdirect- the dismantling
of the most important
ed them to consider,as partof the totality piece of civil rights legislation since Reconof the circumstancestest,"'the extentto struction."
ld. at 1117. Judge Kozinski
which members of the minoritygroup in criticized
the panel opinion
on several
the state or political
subdivisionbear the grounds:
First,
Judge
Kozinski
argued
effectsof discrimination
in such areas as that because "plaintiffs
never produced
a
discrimieducation, employment, and health.'" shred of evidence of intentional
Farrakhan, 338 F.3d at 1020 (quoting nation
in Washington's criminaljustice
S.Rep. No. 97-417, at 29). The Court system,"/d.(emphasisadded), but relied
reasoned that "[trnisfactorunderscores insteadon statistical
disparities
in the feloCongress'sintentto providecourtswith a ny convictionrates of certain minority
means of identifying
votingpracticesthat groups in relationto the general populahave the effectof shifting
racialinequality tion,
the plaintiffs
failedtopresenta genufrom the surroundingsocialcircumstances inedisputeof facton a materialissue.Id_
intothe political
process."Id. Drawing on
at 1120. Second,and more importantlyfor
the Supreme Court'slanguagein G/ng/es, our purposes,Judge Kozinski concluded
478 U.S. at 47, 106 S.Ct.2752, the Ninth thatwhen Congress enacted the '_results"
Circuitthus concludedthat"racialbiasin testas partof the 1982 amendments to the
the criminaljusticesystem may very well VRA, '2hereis ... no evidencethat Coninteract
with voter disqualifications
to create the kinds of barriersto political
participation
on account of racethatare prohibitedby [§ 1973],rendering it simply
another relevantsocialand historical
con-

gross had changed itsmind about the legitimacyof felondisenfranchisement."Id.
at 1121. Instead,accordingto Judge Kozinski,
Congress merely preserved the exceptionforfelondisenfranchisement
thatit
ditionto be considered where appropri- had carved out of the VRA in 1965. See
ate." ld.
Id.at 1120.
Over the dissent of seven judges,
the
Ninth Circuit denied the defendant's
petition for rehearing
in bane. See Farrakhan v. Washingto_
359 E.3d 1116, 1116

Finally,Judge Kozinski found that extendingthe VRA to reach felondisenfranchisementlaws "seriously
jeopardizes[the
VRA's] constitutionality."
Id. at 1121.

14. The Senate Report accompanying the
1982 Amendments to the Voting Rights Act
identified some "typical factors" that may be
relevant in determining whether, under the
totality of the circumstances, a voting prac.
tiee violates § 1973. These factors include:
the history of voting-related discrimination in
the jurisdiction; the extent to which voting in
the jurisdiction is racially polarized; the extent to which the jurisdiction has used discriminatory voting practices in the past; the
extent to which members of the minority
group have been excluded from the candidate

slating processes in the jurisdiction; the extent to which minority groups in the jurisdiction bear the effects of past discrimination in
areas such as education, employment and
health; the extent of the use of racial appeals
in political campaigns within the jurisdiction;
and the extent to which members of the minority group have been elected to public of.
rice in the jurisdiction. See Gingles, 478 U.S.
at 44-45, 106 S.Ct. 2752 (citing S.Rep. No.
97-.417. at 28-29).
These factors are not,
however, "comprehensive or exclusive." Id.
at 45, 106 S.Ct. 2752.
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Judge
Kozinski explained
first that because
felon disenfranchisement
statutes
are endorsed
in section 2 of the Fourteenth Amendment,
tively constitutional."
narrow
subset
of

"[t]hey are presumpId. Indeed, "[o]nly a
them--those
enacted

with an invidious, racially discriminatory
purpose--is
unconstitutional."
Id. Judge
Kozinski explained further that, under the
Supreme
Court's
decision
in City
of
Boerne v. Flo_
521 U.S. 507, 117 S.Ct.
2157, 138 L.Ed2.d 624 (1997), and its progeny, enforcement
legislation under section
5 of the Fourteenth
Amendment
must be
supported
violations.

by a record
Id. at 1122.

of constitutional
The enactment
of

the "results" test, however, was not accompartied by any legislative findings concerning the use of felon disenfranchisement
in
an invidious manner.
In Judge Kozinski's
view,
"It]he
theoretical,
undocumented
threat of unconstitutional
felon disenfran-

115

v. COOMBE
102

(2ndCIr.

2004)

to prohibit
felons from voting,
should not be construed to extend

§ 1973
to state

felon disenfranchisement
statutes.
Having
found no such clear statement
in the language of §
history, we
cision that
as a matter

1.
[3]

1973, or even in its legislative
affirm the District Court's deMuntaqim's
§ 1973 claim falls
of law.

The Clear
The canon

Statement

Rule

of construction

that

is

most relevant
to oar analysis
has been
called the Supreme Court's "super-strong
clear statement
rule."
See Wilihm
N.
Eskridge,
Jr. & Philip P. Frickey, Foreward: Law as Equilibriur_
108 Haw.
L.Rev. 26, 82 (1994).
Pursuant
to this
rule, "[i]f Congress
intends to alter the
usual constitutional
balance between
the
States and the Federal
Government,
it
must make itsintention
to do so unmistak-

[2] After careful consideration
of the
opinions in Baker, the decision below, and
the decisions of our sister circuits, we bold
that § 1973 does not apply to § 5-106.
In
light of relevant
Supreme
Court precedents, including decisions of the Supreme

ablyclearin the language of the statute."
Gregory, 501 U.S. at 460-61, 111 S.Ct.
2395 (citationsand internal quotation
marks omitted). According to the Supreme Court, "[i]ntraditionally
sensitive
areas, such as legislation affecting the federa/ ba/anve,
the requirement
of clear
statement
assures that the legislature
has
in fact faced, and intended
to bring into
issue, the critical matters
involved in the

Court that post-date
Baker, we believe
that the application
of § 1973 to § 5-106
would alter the traditional balance of power between
the States and the Federal

judicial decision."
Id. at 461, 111 S.Ct.
2395
(citations
and internal
quotation
marks omitted) (emphasis added).
Thus,
federal courts will construe
a statute
to

chisement
laws simply doesn't justify such
a broad remedy [as section 2]." Id. at 1123.
D.

Analysis

alter the federal balance only when Congreas expresses
an "affirmative intention"
to
do
so.
DeMarco
v. Holy Cross High
from Congress indicating
Congress's inScK,
4
F.3d
166,
169
(2d
Cir.1993)J _
tent to infringe upon the states' authority
Government.
Accordingly,
we conclude
that, in the absence of a clear statement

15.

The

clear

statement

rule

is

closely

related.

but not identical, to the genera[ constitutional
avoidance canon. The Supreme Court summarized the constitutional avoidance canon in
DeBartolo Corp. v. Florida Gulf Coast Building
and Construction Trades Council: "[W]herc
an otherwise acceptable construction of a

statute

would

raise

serious

constitutional

problems,
theCourtwillconstrue thestatute
toavoidsuchproblemsunlesssuchconstructionisplainly
contrary
totheintent
of Congress."485 U.S.568.575,I08S.Ct.
1392.99
L.Ed.2d645 (1988).A relevant
difference
betweentheclear
statement
ruleandthecon-
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For the clear statement
rule to apply
here in the defendants'
favor, we would
need to conclude (1) that applying § 1973
to state
felon disenfranchisment
laws
would alterthe constitutional
balancebetween the Statesand the Federal Government, and (2)thatCongress has not made
its intention to alter that balance unmistakably clear. Accordingly,
the first step
in our analysis is to determine if the application of § 1973 to state felon disenfranchisement would alter the federal balance.
Assuming that § 1973 does raise the federalism concerns that implicate
the clear
statement
rule, the next step is to determine if Congress
has made its intent to
press against constitutional boundaries unmistakably
clear.
0nly if Congress
made
its intent sufficiently clear for the purposes
of the clear statement
rule do we need to
resolve the constitutional
question that divides the parties--namely,
whether
it is
within Congress's power to ban state felon
disenfranchisement
statutes
that do not
directly violate the Reconstruction
Amendments.
If, on the other hand, Congress
failed to make its intent sufficiently clear,
we should not construe § 1973 to extend to
felon disenfranchisement
laws such as § 5106.

3d SERIES

[§ 1973] means."
Goosby v. Tmen Bd,
180 F.3d 476, 499 (2d Cir.1999) (Leval, J.,
concurring),
cert, don/ed, 528 U.S. 1138,
120 S.Ct_ 982, 145 L.Ed2d
932 (2000)? 6
On the one hand, despite the presence
of
the word "results" in § 1973, it is apparent
that § 1973 does not prohibit
a// voting
restrictions
that have a racially disproportional effect. See Gingles, 478 U.S. at 47,
106 S.Ct. 2752 (holding that a violation of
§ 1973 occurs only when "a certain electoral law, practice, or structure interacts
with socialand historicalconditionsto
cause an inequalityin the opportunities
enjoyed by blackand white votersto elect
theirpreferredrepresentatives").
On the
other hand, the main purpose of the 1982
amendment to the VRA was to establish
that a state actor can violate the VRA
without engaging in purposeful
tion. Id, at 35, 106 S.Ct. 2752.

discrimina-

In enacting § 1973, Congress'
decision
to retain the words "on account of race or
color" suggests "a continuing
concern for
race-based
motivation,
at least within the
electorate."
See Goosby, 180 F.3d at 499
(Leval, J., concurring).
Bu$ see S.Rep.
No. 97-417, at 27 n. 109 ("Congress
has
used the words 'on account
of race or

color' in the Act to mean 'with respect to'
race or color, and not to connote any reBefore we can decide whether
the conquired purpose of racial discrimination.").
stitutional balancebetween the Statesand The phrase "on account of' has been dethe Federal Government would be altered fined as "for the sake of: by reason of:
by the application
of § 1973 to § 5-106, because of." Webstex's Third New Interour firsttaskisto determinewhat conduct national Dictionary
13 (1976).
Mere evidence of a correlation
between blacks and
is prohibited by § 1973. Unfortunately, it
disenfranchised
felons does not indicate
"is exceedingly
difficult to discern what
2.

The Scope of the Statute

stitutional avoidance canon is discussed be.
low. See post, note 22.
16. Judge Loyal explained that "It]he Supreme
Court has offered no definitive guidance on
the role of discriminatory intent under
[§ 1973]." Goosby v. Tmcn Bd., 180 F.3d
476, 500 (2d Cir.1999) (Leval, J., concurring).
In Gingles, in Part III.C of Justice Brennan's

opinion for a plurality of the Court, four Justices interpreted § 1973 to require no showing of intentional discrimination. See Gin.
g/e.s, 478 U.S. at 61-74, 106 S.Ct. 2752. But
five Justices expressed different views. See
id. at 83, 106 S.CL 2752 (White, J., concurring); id. at I00-.01. 106 S.Ct. 2752 (O'Connor. J., concurring).
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that

black

felons

have

been

F_d

disenfran-

chised "by reason of" their race. Instead,
such evidence proves only that a disproportienal number of blacks have been disenfranchised
%y reason
of" their being
felons. By contrast, evidence of racial discrimination
in the prosecution
or sentencing of felons does indicate that black felons' right to vote has been denied, at least
in some part, "by reason
of' their race.
Thus,
the language
of § 1973, though
hardly crystal clear, indicates
that Congress did not wholly abandon its focus on
purposeful discrimination
when it amended
the Voting Rights Act in 1982. See Nipper v. Smifl_
39 F.3d 1494, 1515 (llth
Cir.1994) (concluding, based on the words
"on account of race or color," that "[t]he
existence
of some form of racial discrimination
...
remains
the cornerstone
of
[§ 1973] claims"); Lsague of United Latin
Ar_ Citizens
v. C/emente, 999 F2d 831,
850 (5th Cir.1993) ("The scope of the Voting Rights Act is indeed
its rigorous
protections,
[§ 1973] suggests,
extend
experienced
by voters 'on
or color.' ").

quite broad, but
as the text of
only to defeats
account of race

The legislative
history
of § 1973 also
indicates
that Congress
did not wholly
abandon its focus on purposeful discrimination when it amended the Voting Rights
Act in 1982. As the Supreme Court explained in its plurality opinion in Gingle_
478 U.S. at 44 n. 8, 106 S.Ct. 2752 (citing
S.Rep. No. 97--417, at 15-16), § 1973 was
intended to overturn the plurality opinion
in Bolden and restore
the version of the
'_results test" used in White v. Regester,
412 U.S. 755, 93 S.Ct. 2332, 37 L.Ed2.d 314
(1973). In White, the Supreme
Court rv_ained proof of invidious discrimination
as
a requirement
for a successful vote dilution
claim brought under the Equal Protection
Clause.
412 U.S. at 765-66, 93 S.Ct. 2332.
However, instead of requiring the plaintiff
to establish
that the legislators
who de-

102

(2m] Cir.

117

2004)

signed the challenged election scheme subjectively
intended
to discriminate,
the
Court concluded that a constitutional
violation could also be established
based on
"objective factors demonstrating
that the
electoral scheme interacts with racial bias
in the community and allows that bias to
dilute the voting strength
of the minority
group."
Nipper, 39 F.3d at 1520 (discussing White, 412 U.S. at 766--67, 93 S.Ct.
2332). Based on the district court's finding that "Mexican-Americans
in Texas[ ]
had long 'suffered from, and continue[d] to
suffer from, the results and effects of invidious discrimination
and treatment in the
fields of education, employment,
economics, health, politics and others,'"
412 U.S.
at 768, 93 S.Ct. 2332 (citation omitted), the
Court went on to conclude that the impact
of a multimember
voting district on Mexican-Americans
in Bexar County, Texas,
constituted
invidious discrimination,
/d. at
769-70, 93 S.Ct, 2332.
The Boldon plarality rejected the method of proving invidiousdiscrimination
endorsed in White.
It stated instead that
plaintiffs in voting rights cases, including
cases brought under § 1973, 'Ynust prove
that the disputed
plan was conceived or
operated as [a] .
devic[e] to further racial
...
' Bolde_
446 U.S. at 66, 1O0 S.Ct. 1490 (internal
quotation marks and citation omitted).
In
overturning
Bolden by statute,
Congress
eliminated
Bolden's
absolute requirement
that plaintiffs
establish
a subjective
discriminatory
motive on the part of legislators.
It does not follow, however, that
Congress,
in its 1982 amendments
to the
VRA, also eliminated
White's requirement
that a plaintiff prove that an election law
interacts with racial discrimination
in order to establish a § 1973 claim. Rather, in
light of the Senate Judiciary
Committee's
statement
that "[t]he proposed amendment
to section 2 of the Voting Rights Act is
designed to restore the legal standard that
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governed voting discrimination
cases prior
to the Supreme
Court's decision in Bolden," S.Rep. No. 97-417, at 15, the more
compelling
inference is that Congress
intended to endorse the framework laid out
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not allege that the specific rule or qualification at issue was itself motivated by
racial bias.

In the instant
case, Mantaqim,
who
brought
this action pro se, alleges that
in White.
See g_wrally
Nipper, 39 F.3d
"gross racial disparity in New York's prisat 1517-20.
on population is caused, at least in part, by
race-based
disparities
in
sentencing."
[4] Accordingly,
although
§ 1973, as
Pl.'s Br. at 5 (emphasis added).
Mnntaqim
amended in 1982, plainly does not require
thus asserts
that, as a result of racial
plaintiffs
to prove that legislators
acted
in sen_e_wing, black and
with an invidious,
discriminatory
purpose discrimination
Hispanic felons are more likely to be senin enactinga challengedvoting rule,we
than
concludethat § 1973,at leastin the cir- tenced to a term of imprisonment
white felons and are therefore
more likely
cumstances presentedhere,requiressome
Were we to condemonstrable causalconnectionbetween a to be disenfranchised.
that § 1973 extends
to
challengedvoting ruleand purposefulra- clude, therefore,
statutes
such as
cialdiscrimination.Because we conclude felon disenfranchisement
that § 1973 is not applicableto § 5-106, § 5-106, it would appear that Muntaqim
we need not decideexactlyhow a plaintiffhas stated a valid § 1973 claim, albeit a
not survive
summary
couldprove thiscausalconnection,
t7nor do claim that might
by
we need to determine how directthe caus- judgmen.t once any evidence presented
ts
al connectionbetween racial discriminationMuntaqim istested,
and a challenged
voting rule must be to
meet the requirements
of § 1973. For our
purposes,
it is enough to conclude that,
based on both the language of the amended V'RA and the statute's legislative history, a plaintiff must allege that racial diserimination
has caused either vote denial
or vote dilution;

however,

a plaintiff

need

17. Clearly, the factors listed in the Senate
Report accompanying the 1982 Amendments
to the Voting Rights Act, see S.Rep. No. 97417, at 28-29. would be probative, although
we do not purport to analyze the relevance of
each listed factor. We also do not purport to
decide what type of statistical evidence might
be sufficient to support an inference that ra.
cial bias exists at any given stage in the criminal process.
18. The defendants contended for the first time
during oral argument that Muntaqim lacks
standing to assert his vote dilution claim.
Discriminatory vote dilution occurs when a
voting practice diminishes "the force of minority votes that were duly cast and counted."
Holder, 512 U.S. at 896. 114 S.Ct. 2581. Although our in bane Court in Baker did not

3.

The Federal

Balance

In light of our interpretation
of § 1973,
it is readily apparent that the statute prohibits a broader
category
of legislation
than
the
Reconstruction
Amendments.
Specifically, in contrast to the Equal Protection Clause of the Fourteenth
Amendaddress whether a prisoner has standing to
assert a vote dilution claim, the issue of standing was addressed by the earlier panel opinion in that case. See Baker v. Cuomo, 58 F.3d
814, 824 (2d Cir.1995). The panel concluded
that, because prisoners "have no vote at all
... they do not appear to have standing to
raise a vote dilution claim on behalf of themselves as incarcerated felons." Id. However,
the panel recognized that the prisoners may
be "appropriate class representatives of minority voters generally." Id.
Because we conclude that § 1973 does not
apply to § 5-106, we do not decide, nor must
the District Court decide, whether Muntaqim
would be a proper class representative for the
class of minority voters who allegedly experience vote dilution as a result of § 5-106.
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ment, the requirements
of § 1973 can be
satisfied _#/thout a showing that the specific voting rule at issue was enacted with a
discriminatory
purpose.
In the instant
case, for example, § 1973 merely requires
Muntaqim to prove that he was subjected
to invidious discrimination
at sentencing,
and does not require Muntaqim
to prove
that § 5-106 was enacted with a discriminatory purpose.

(2ndCIr.

2004)

(Mahoney, J.);accord/d at 937--38(Feinberg, J.); /d. at 941 (Newman, C.J.).
However, when Baker was decided,the
Supreme Court had not precisely
delineated the scope of Congress's enforcement
power under Section5 of the Fourteenth
Amendment.
Thus, in Baker, in order to
determine
whether
the
application
of
§ 1973 to § 5-106 was constitutionally
permissible,
we had to turn principally
to
South Carolina v. Katzenbach,
383 U.S.

Because
the "results"
test of § 1973
301, 86 S.Ct. 803, 15 L.Ed2d
769 (1966),
reaches conduct that does not directly vioKatzembash
v.
Morgan,
384
U.S.
641, 86
late the Reconstruction
the
S.Ct.
1717,
16
L.Ed2d
828
(1966),
and
City
crucialquestioniswhether the application
of
Rome
v.
United
States,
446
U.S.
156,
of § 1973 to § 5-106 isconsistent
withour
100
S.Ct.
1548,
64
L.Ed.2d
119
(1980)?
s
federalsystem. Although our Court adSee
Baker,
85
F.3d
at
927-28
(Mahoney,
dressedthisprecisequestionin Baker, see
J.).
Although
Baker,85 F.3d at 927 (Mahoney, J.);/d.at J.); /d. at 938 (Feinberg,
each
of
these
Supreme
Court
decisions
935 (Feinberg,J.);/d. at 941 (Newman,
stands
broadly
for
the
proposition
that
C.J.),
our taskhere isnot simplyto choose
Congress
may
enforce
the
substantive
prothe opinionin Baker thatwe considermost
visions
ofthe
Reconstruction
A
mendments
persuasive.Rather,because,overthe last
seven years,the Supreme Court has substantiaUyclarified
the scope of Congress'
enforcementpower under the ReconstructionAmendments, itisincumbent upon us
to lookbeyond Baker in order to evaluate
the issuenow presentedin thiscase,as it
comes to us fullyseven years afterBaker.
Itwas wellestablished
when our in bane
Court splitevenly in Baker, as it isnow,
that,in exercising
itsenforcementpowers
under the ReconstructionAmendments,
Congress "may constitutionally
prohibit
practicesthat are not,consideredin isolation,
constitutional
violations,
but which
perpetuatethe effectsof past purposeful
discrimination."Baker, 85 F.3d at 927
19.

In

preme

South
Court

ing Rights
301,
337,
(1966).
upheld

v. Katzenbach,

rejected

a challenge

SuVot-

Act's coverage
formula.
383
86
S.Ct.
803,
15 L.Ed.2d

U.S.
769

In Katzenbach

sixth

the
to the

a section

prevented
vote based
pleted

Carolina

v. Morgan,

of the

Voting

states
from
on illiteracy
grade.

Rights

the

Court

Act

that

denying
the right
to
to persons
who com384

U.S.

641,

658,

by regulatingconductthatdoes not directly violatethose provisions,
none of them
purported to delineatethe outer boundaries of Congress's authority.
Since the Baker litigation was completed
in 1996, the Supreme Court has repeatedly
considered
the scope of Congress's
enforcement power under the Reconstruction
Amendments.
In the words of one commentator,
"the Rehnquist
Court has [since
1997] introduced
an entirely new framework for analyzing the scope of Congress's
power under Section 5 of the Fourteenth
Amendment
'to enforce,
by appropriate
legislation, the previsions
Robert C. Post, F_"
S.Ct.
Rome

1717, 16 L.Ed.2d
v. United
States,

preclear

proposed

of the City

of Rome,

could not establish
did
not
have
a
U.S.

156,

187,

100

of this article.'"
Fashioning
the

828 (1966).
the Court

changes

to the

Georgia,

In ¢ityof
refused
to
voting

because

laws

the City

that its proposed
changes
discriminatory
effect.
446
S.Ct.

1548,

64 L.Ed.2d

119

(1980).

86
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Constitution,"
Culture, Courts, and
117 Harv. L.Rev. 4, 11-12 (2003)

(quoting
see also

U.S. Const. amend.
XIV, § 5);
Michael W. McConnell,
Institu-

tions and Interpretation..
A Critique of
City of Boerne v. Flores, 111 Harv. L.Rev.
153, 165 (1997) (explaining that, in 1997,
the Court introduced
a standard
that is
"more rigorous
than the standard
of review applied in earlier Section Five cases,
such as Kalzenbach

v. Morgan

").

First, in City of Boerne v. Flares, 521
U.S. 507, 520, 117 S.Ct. 2157, 138 L.Ed2d
624 (1997), the Supreme
Court held that
Congress
may exercise
its enforcement
powers under the Reconstruction
Amendments only when it responds
to a pattern
of constitutional
violations
with a congruent and proportional
remedy.
Applying the congruence
and proportionality
test' the Supreme Court in City of Boerne
concluded
that
the Religious
Freedom
Restoration
Act of 1993 ("RFRA')---which
prohibited
"[g]overament"
from "substantialiy burden[ing]"
a person's
exercise of
religion unless the government
could demonstrate that the burden served a compelling governmental
interest
and was the
least restrictive
means of furthering
that
interest--was
not appropriate
legislation
under § 5. 521 U.S. at 515-16, 536, 117
S.Ct. 2157. The Court noted first that in
enacting RFRA, Congress
did not document any "widespread
pattern of religious
discrimination
in this country."
Id, at 531,
117 S.Ct. 2157. The Court then held that,
"[r]egardless
of the state of the legislative
record, RFRA cannot be considered remedial, preventive
legislation"
because it "is
so out of proportion to a supposed remedial or preventive
object that it cannot be
understood
as responsive
to, or designed
to prevent, unconstitutional
at 532, 117 S.Ct. 2157.
In Board
of Alabama

of Trustees
v. Garret_

behavior."

Id-

of the University
531 U.S. 356, 368,

3d SERIES

121 S.Ct. 955, 148 L.Ed2d 866 (2001), the
Court elaborated
on City of Boerne when
it explained
that Congress
cannot enact
"appropriate"
Section 5 legislation
unless
it has "identified
a history and pattern of
unconstitutional
... state transgressions."
Under Garret_ it is incumbent
upon Congress to document state violations ofjndidally protected
rights before it enacts enforcement legislation under Section 5. See
/d, (Americans
with Disabilities
Act did
not validly abrogate states' sovereign
immunity because "[t]he legislative record...
simply fails to show that Congress
did in
fact identify a pattern of irrational
state
discrimination
in employment
against the
disabled");
see also Kimel v. FlcL Bd of
Regents, 528 U.S. 62, 89, 120 S.Ct. 631, 145
L.Ed2d
522 (2000) (Age Discrimination
in
Employment
Act did not validly abrogate
the states'
sovereign
immunity
because
"Congress never identified any pattern of
age discrimination
by the States,
much
less any discrimination
whatsoever
that
rose to the level of constitutional
violation").
Accordingly,
the law of federal-state
relations has been significantly
refined since
our Court split evenly in Baker.
Although
the basic principle
that "Congress
may
enact so-called prophylactic
legislation that
proscribes
facially constitutional
conduct,"
Nev. Dep't of Human
Res. v. Hibb_ 538
U.S. 721, 727-28, 123 S.Ct. 1972, 1977, 155
L.Ed2d
953 (2003), has not been disturbed, it is now clear that, in order for
prophylactic
legislation
to pass constitutional muster,
"there must be a congruence and proportionality
between the injury to be prevented
or remedied
and the
means
adopted
to that
end."
City of
Boerne, 521 U.S. at 520, 117 S.Ct. 2157.
Moreover, Congress must "identit[y]"
the
"history
and pattern of unconstitutional
...
discrimination"
that it seeks to redress.
Garret_ 531 U.S. at 368, 121 S.Ct.
955. These overlapping requirements
help
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federal
courts "distinguish
appropriate
prophylactic legislation
from 'substantive
redefinition of the Fourteenth Amendment

firmed its constitutionality."
Bush v.
Veva, 517 U.S. 952, 990-91, 116 S.Ct. 1941,
135 L.Ed2d 248 (1996) (O'Gonnor, J., con-

right at issue.'"
Hibb_ 538 U.S. 728, 123
S.Ct. at 1977-78 (quoting Kime_ 528 U.S.
at 81, 120 S.Ct. 631).

eurring).
According to Justice O'Connor,
"[Congress]
believed that without the results test, nothing
could be done about
'overwhelming
e_dence
of unequal access
to the electoral system,'
or about hroting
practices and procedures
[that] perpetuate
the effects of past purposeful discrimination.'"
I& at 992, 116 S.Ct. 1941 (quoting
S.Rep. No. 97-417, at 26, 40 (citations
omitted)).
Justice O'Connor thus suggested that lower courts should accept and
apply § 1973 "unless and until current lower court precedent
is reversed
and it is
held unconstitutional."
Id.

In applying City of Boern_, and its progeny to the instant case, we note at the
outset that we do not in any way east
doubt on Congress's authority to enact the
Voting Rights Act. In a series of recent
cases in which sections of federal statutes
have been invalidated
on the ground that
they
exceeded
Congress's
enforcement
power under Section 5 of the Fourteenth
Amendment,
the Court has singled out the
Voting Rights Act as a statute that satisfies the "congruence
and proportionality"
test for "appropriate
legislation."
See,,
e.g., Garrett, 531 U.S. at 373, 121 S.Ct. 955
(distinguishing
Americans with Disabilities
Act from VRA); Fl_ Prepaid Postsecondary Edua Expense B_ v. Col£ Say. Bm_
527 U.S. 627, 640, 119 S.Ct. 2199, 144
L.Ed.2d 575 (1999) (distinguishing
Patent
Remedy Act from VRA); City of Boerne,
521 U.S. at 526, 117 S.Ct. 2157 (distinguishing
Religious
Freedom
Restoration
Act from VRA).
In each of these cases,
the Court has emphasized
that, when the
Voting Rights Act was enacted, there was
a vast and undisputed
record of racial
discrimination
confronting Congress in the
area of voting rights.
Se_ e.g., City of
Boern_
521 U.S. at 530, 117 S.CL 2157.
Moreover,
we do not purport to decide
whether
"as a genera/ ru/e, the 'results'
methodology
of § 1973 is constitutionally
valid." B'aker, 85 F.3d at 928 n. 12 (Mahoney, J.) (emphasis in original).
As Justice
O'Connor
noted in an effort to provide
lower courts with "more definite guidance
as they toil with the twin demands of the
Fourteenth
Amendment
and the VRA,"
the Supreme Court has assumed--but
never decided--that
§ 1973 is constitutional,
and

"lower

courts

have

unanimously

af-

Consistent
gestion,
squarely
ed that

with Justice

O'Connor's

sug-

the courts of appeals
that have
addressed the issue have conclud§ 1973, on its face, meets the

requirements
under
the

for "appropriate
legislation"
Fourteenth
and
Fifteenth

Amendments.
See Mixon
v. Ohio, 193
F.3d 389, 398-99 (6th Cir.1999);
Uni_d
Stales v. Marm_go County
Comm'_
731
F2d 1546, 1556--63 (llth Cir.1984); Jones
v. City of Lubbock, 727 F2d 364, 372-75
(5th Cir.1984).
We do not doubt this conelusien.
The question
before us is not
whether
Congress
exceeded
its authority
when it enacted
§ 1973; rather,
it is
whether
Congress
would exceed its authority
if § 1973 were applied
to state
felon disenfranchisement
statutes.
These questions are distinct because, in
our view, felon disenfranchisement
statutes cannot be eonflated with other facially
neutral voting rules that might fall within
the ambit of § 1973. First, it is indisputable that "[u]nder our federal system, the
States possess primary authority for defining and enforcing the criminal law." United States v. Lopes 514 U.S. 549, 561 n. 3,
115 S.Ct. 1624, 131 L.Ed2d
626 (1995)
(internal
quotation
marks
and citations
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Likewise,

"[t]he

states

REPORTER,

have the

primary responsibility
for regulating
the
times, places, and manner
of conducting
federal elections [under] U.S. Const. art. 1,
§ 4, cl. 1, and even more obviously far
regulating
elections to state office." Bake-r, 85 F.3d at 931 (Mahoney, J.) (emphasis
added).
Well before City of Boerne was
decided, the Supreme Court held that Congress exceeded its authority when it enacted an
to the VRA prohibiting
the disenfranchisement
of 18-year--olds in
state and local elections.
See Oregon v.
Mitchel_ 400 U.S. 112, 118, 91 S.Ct. 260,
27 L.Ed2d
272
Const. amend.
ing for himself
five separate
Court's decision

(1970), superseded
by U.S.
XXVI. Justice Black, writin a case that generated
opinions,
explained
the
as follows:

Since Congress has attempted
to invade
an area preserved
to the States by the
Constitution
without a foundation for en-

3d SERIES

ty over its own elections, so too would the
application of § 1973 to state voting laws
such as § 5-106.
Additionally,
"[a State's]
discretion
to
deny the vote to convicted felons is fixed
by the text of § 2 of Fourteenth
Amendmerit,"
Johnson,
353
F.3d
at
1314
(Kravitch, J., dissenting), which says that a
state's representation
in the House of Representatives
and the Electoral
College will
not be reduced
because
its felons have
been disenfranchised,
see U.S. Const.
amend.
XIV, § 2. In Richardson
v. Ramire_ 418 U.S. 24, 43-52, 94 S.Ct` 2655, 41
L.Ed.2d
651 (1974), the Supreme
Court
relied on Section
2 of the Fourteenth
Amendment
to reject
a nonracial
equal
protection
challenge
to provisions
of the
CaliforniaConstitutionthat permanently
disenfranchise
certainfelons. The Court
concluded "that those who framed and

adopted the FourteenthAmendment could
not have intendedto prohibitoutrightin
thatCongress has exceeded its powers [the Equal ProtectionClause of] § 1 of
in attemptingto lower the votingage in thatAmendment thatwhich was expressly
stateand localelections.
exempted from the lessersanctionof reId.at 130,91 S.Ct.260. In theabsence of duced representationimposed by § 2 of
a record compiled by Congress establish- the Amendment." Id_at 43,94 S.Ct`2655.
ing that felon disenfranchisementlaws The same logicappliedin R/chardson to
have been used to discriminateagainst Section I of the Fourteenth Amendment
minority voters,JusticeBlack's analysis can be extended to Section5. It would be
and ratifiers
of
appliesas much to felon disenfranchise-anomalous if the drafters
forcing the Civil War Amendments'
on racial discrimination,
I would

ban
hold

ment laws as itdoes to statelawsgoverning theminimum votingage. IfNew York
Stateuses disenfranchisement
merely as a
tool to punish people who violate its laws,
the application
of § 1973 to § 5-106 would
upset "'thesensitive
relationbetween federal and state criminal jurisdiction.'"
United States v. E_mon_
410 U.S. 396,
411-12, 93 S.Ct` 1007, 35 L.Ed.2d
379
(1973) (quoting United States v. Bass 404
U.S. 336, 349, 92 S.Ct` 515, 30 L.Ed2d 488
(1971)).
Moreover, just as the mandated
enfi'anchisement
of 18--year olds would infringe upon the states' traditional authori-

the Fourteenth
Amendment,
despite protecting felon disenfranchisement
laws from
the sanction
of reduced
representation,
would allow Congress to prohibi2 some of
these
laws even when they
passed with any discriminatory
in the absence of a legislative

were
not
intent, and
record of

intentional
voting
rights
discrimination
through
felon
disenfranchisement.
Cf.
Farrakhan
II, 359 F.3d at 1121 (Kozinski,
J., dissenting
from denial of rehearing
in
banc) (noting that felon disenfranchisement laws "are presumptively
constitutional" because they are "explicitly endorsed
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Amend-

Finally, there is a longstanding
practice
in this country of disenfranchising
felons
as a form of punishment.
When the Fourteenth Amendment
was ratified, 29 of 36
States had provisions in their constitutions
which prohibited,
or authorized the legislature to prohibit, exercise of the fi'anehise
by persons
convicted of feloules or infamous crimes.
R/chardson,
418 U.S. at 48,
94 S.Ct. 2655.
Today, as in the Early
Republic, nearly every state disenfranchises felons.
See Develepmente
in the Law:
One Person, No Vote: The Laws of Felon
Disenfranchisement,
115 Harv.
L.Rev.
1939, 1942 (2002) (noting that, as of 2002,
every state in the union besides Maine and
Vermont
d/senfranchised
felons to some

123

2004)

theoretical
plane, it can scarcely
be
deemed unreasonable
for a state to decide thatperpetratorsof seriouscrimes
shallnot take part in electing
the legislatorswho make the laws,the executives
who enforcethese,the prosecutorswho
must trythem forfurtherviolations,
or
the judges who are to consider their
cases°

GreeT_v. Bd. of Elections,380 F2d 445,
451 (2d Cir.1967)(citation
omitted). In
lightof the prevalenceof felondisenfranchisementlaws in the Early Republic and
throughout thiscountry'shistory,
there is
no doubt that,when Congress passed the
VotingRights Act and itsamendments, its
members were aware ofthe nearlyuniversal use of felon disenfranchisementas a

punitivedevice. Cf.S.Rep. No. 89-162,at
24 (1955),
reprintedin 1965 U.S.C.C.A.N.
The prevalence
of felon disenfranchise2508,2562 (not2ngthat the prohibitionof
ment before the Civil War indicates that
votingexclusionsbased on "moral characfelon disenfranchisement
laws in most
ter"has no bearing on "the frequentrestates were not enacted to evade the Requirement of States ... that an applicant
construction
Amendments.
Judge Friendforvotingor registration
forvotingbe free
ly explained the nondiscriminatorypur- of convictionof a felony").To require
pose of the earlydisenfranchisement
laws Congress to make its intentions
with reas follows:
spect to felon disenfranchisement
clear
The early exclusionof felonsfrom the would not impose an unreasonable
or unfranchiseby many statescouldwellhave realistic burden on Congress,
or one that
restedon Locke'sconcept,so influentialCongress it is not accustomed
to meeting.
at the time,thatby enteringintosociety See Hibb_ 538 U.S. 729--32, 123 S.Ct. at
extent).

every man "authorizesthe society,or
which is allone,the legislature
thereof,
to make laws forhim as the publicgood
of thesocietyshallrequire,
tothe executionwhereof his own assistance(as to
hisown decrees)is due." ... On a less
20.

That

Amendment,

is

not
as

to

say

that

interpreted

the
by

Fourteenth
the

Supreme

Court,guarantee.s
states
thepower to disenfranchise
felons.
Itisclear,
forexample,that
ifa state
disenfranchises
felons
"withtheintentofdisenfranchising
blacks,"
thatstate
has
run afoulof SectionI of the Fourteenth
Amendment. SeeHunterv.Underwood,471
U.S.222,229,I05S.Ct.1916.85L.Ed.2d222

1978-80 (describing extensive record compiled by Congress to demonstrate
the need
for the family-care
provision of the Family
and Medical Leave Act). Indeed, considering the
chisement
(1985)

prevalence
of felon disenfranin every region of the country

(invalidating

disenfranchisement

pro-

vision of Alabama Constitution passed with
discriminatory intent); Johnson, 353 F.3d at
1301-02 (concluding that genuine dispute of
material fact as to whether disenfranchisement provision in Florida's Constitution was
enacted with a non-discriminatory purpose
precluded summary judgment on Equal Protection challenge to provision).
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since the Founding, it seems unfathomable
that Congress would silently amend the
Voting Rights Act in a way that would
affect them.
Cf. Dep't of Commerce
u
U.S. House of Representatives,
525 U.S.
316, 343, 119 S.Ct. 765, 142 L.Ed.2d
797
(1999) (plurality
opinion) ("lilt tests the
limits of reason to suggest
that despite
[their] silence [on the issue], Members
of
Congress
...
intended
to enact
what
would arguably
be the single most significant change in the method of conducting
the decennial census since its inception.").
For these
reasons,
we believe
that
§ 1973 cannot be constitutionally
applied
to New York's felon disenfranchisement
statute merely because it may be constitutionally applied to other facially neutral
voting
restrictions.
Instead,
City
of
Boerr_e and its progeny dictate that the
application
of § 1973 to § 5-106 can be
upheld
only if two conditions
are met;
First, "It]here must be a congruence
and
proportionality
between the injury to be
prevented
or remedied
[by § 1973]" and
the prohibition
of nondiscriminatory
felon
disenfranchisement
laws. City of Boerne,
521 U.S. at 520, 117 S.Ct. 2157.
Second,
Congress
must have identified a "history
and pattern
of unconstitutional
...
discrimination"
that would be deterred
or
prevented
by prohibiting
or limiting the
power of states to disenfranchise
incarcerated felons.
Garret_ 531 U.S. at 368, 121
S.CL 955.
21.

The section provides, in relevant part:
Whenever a State or political subdivision
with respect to which the prohibitions set
forth in section 4(a) [42 USCS § 1973b(a)]
based upon determinations made under the
first sentence of section 4('o) [42 USCS
§ 1973bCo) ] are in effect shall enact or seek
to administer any voting qualification or
prerequisite to voting, or standard, practice, or procedure with respect to voting
different from that in force or effect on
November 1, 1964, or whenever a State or
political subdivision with respect to which
the prohibitions set forth [42 U.S.C.

When
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Congress

amended

the

Voting

Rights Act in 1982, it was responding
well-documented
problem--namely,
State legislators
motivated
by racial

to a
that
ani-

mus were avoiding the strictures
of the
Voting Rights
Act by enacting
facially
neutral election laws that disproportionally
affected black voters.
According
to the
Senate
Report
accompanying
the 1982
amendments,
the Voting Rights
Act of
1965,rather than eliminatingalldiscriminationin the electoral system, prompted a
new wave of discrimination:
"A broad array of dilution schemes

were employed

to

cancel the impact of the new black vote."
S.Rep. No. 97-417, at 6. Recognizing
the
continued threat of discrimination through
veiled dilution schemes, and in response to
the Supreme
Court's narrow reading
of
the 1965 Act in Bolden, Congress decided
that the goals of the Voting Rights Act
could not be achieved if judicial findings of
discriminatory
purpose were required to
establish a claim under Section 2 of the
Act. See id_ at 36.
However, by banning a//neutral
devices
that "interact[ ] with social and historical
conditions to cause an inequality
in the
opportunities
enjoyed by black and white
voters[,]" Gingles, 478 U.S. at 47, 106 S.Ct.
2752, Congress
chose a blunt tool to address the problem it identified.
First, as
opposed to the "results" test in § 1973c, 2x
§ 1973b(a)] based upon determinations
made under the second sentence of [42
USCS § 1973bCo)'1 are in effect shall enact
or seek to administer any voting qualification or prerequisite to voting, or standard,
practice, or procedure with respect to voting different from that in force or effect on
November 1. 1968, or whenever a State or
political subdivision with respect to which
the prohibitions set forth in [42 U.S.C.
§ 1973b(a)] based upon determinations
made under the third sentence of [42 U.S.C.
§ 1973bCo)] are in effect shall enact or seek
to administer any voting qualification or
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which applies only in jurisdictionsthat re-

that

quire enhanced voting rights scrutiny as a
result of verifiableExecutive Branch find-

ry

ings, the current version of § 1973 applies

voting

nationwide.

directly

Second,

of § 1973 makes

the current version

no

distinction between

practices that evolved after the enactment
of the Voting Rights Act and practicesthat
predated the Voting Rights Act or even
the Reconstruction
Amendments.
Even if
§ 1973,

as amended

"congruent
voting

developed

to the VRA,
with

rights

can

§ 5--106.
be

be

by

between

supposed
of any

law enacted

state

"results"

right

at 531,
ute

to vote

posed

See

117 S.Ct.

that

was

remedial

Further,
to prohibit

that

applied

to

injury

to

the

Congress--namely,

prohibition

attenuated.

voting

the

dilution schemes
by certain
the strictures
of the VRA--

Congress's

that

in jurisdic-

intentional

we are doubtful

chisement
the

to

response

enacted

of

link

use of various
states to avoid

ly, the

response

constitutionally

The

prevented

and

a

in direct

or to rules
a record

discrimination,

§ 1973

represents

and proportional"

rules

tions

in 1982,

"out

felon

time

in any

on account

of race--is

City

of Boern_

2157

(striking

of proportion

of
too

it would

rights

be

those

or

laws.

529

598,

U.S.

146 L.Ed.2d
at

(invalidating
because,

inthr

to

_

requirement

race").

And

forward

yet

felon

have

been

against

the

used

evidence,

made

by

the

as

minority

a tool

even

See

of rehearing

complete

absence

put

asserted
statutes

(Kozinski,

denial

of

never

to discriminate

voters.

at 1123

States

account

has
or

no

21-year--old

on

Congress

J.)

of VRA

disenfranchisement
used

359 F.3d

Oregon,

(Black,

the

voters

such

that

ing

was

disenfranchise

el.

260

"Congress
that

v.

120 S.Ct.

prevision

a//a,

U.S.

States

620-22,

S.Ct.

voting-age

legislative
vote

91

be

invali-

531

United

658 (2000);

130,

could
by

Garre_

Morrison,

U.S.

that

See
955;

upon

of intentional

prevented

121 S.Ct.

1740,

incumbent

a record

at 369-71,

400

a discriminato-

discrimination

deterred

dating

with

to compile

Farrukhan
J.,

dissent-

in bane

) (not-

of "evidence

that

states were using felon disenfranchisement
in a purposeful, invidious manner"

prior to

521

U.S.

1982). Rather, "the only consideration of

down

stat-

felon disenfranchisement

to a sup-

object").

is Congress'
to

in order
laws

prerequisite
to voting, or standard,
practice, or procedure
with respect to voting
different from that in force or effect on
November
I. 1972, such State or subdivision may institute an action in the United
States District Court for the District of Columbia for a declaratory
judgment
that
such qualification
prerequisite,
standard.
practice,
or procedure does not have the
purpose and vdll not have the effect of denying or abridging the right to vote on account
of race or color, or in conWavention
of the
guarantees
set forth in section [42 U.S.C.
§ 1973b(13(2)],
and unless and until the
court enters such judgment
no person shall
be denied the right to vote for failure to
comply with such qualification,
prerequisite, standard,
practice, or procedure ....

statutes in the

entire history of the Voting Rights Act ...

that,

disenfranchisement

enacted

purpose,

ing from

disenfran-

not

Congress

felon

abridgement

indicates

were

II,

in the

or preventive

Garrett

2004)

remedy--name-

at any
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_elude

§ 1973b(e)

explicitly
such
tabulation

announced
statutes
of

intention
from

prohibited

the
tests

42 U.S.C. § 1973c {emphasis added).
Section 1973b(b), in turn, sets forth a two-part
test used to determine
whether § 1973c can
be applied in a specific jurisdiction.
For a
jurisdiction
to meet the requirements
of
§ 1973bfb), the Attorney General of the United States has to determine
that the jurisdiction in question has employed at least one of
four specifically
enumerated tests or devices
with respect to voter qualification
on November 1, 1964, November
I, 1968, or November
I, 1972. Then. the Director of the Census has
to determine
that fewer than fifty percent of
the jurisdiction's
voting age population
(I)
was registeredto vote on the coverage date,
or (2) voted in the presidential
electionthat
occurred in the November that includesthe
coveragedate. See § 1973b(b).
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and devices."Baker,85 F.3d at 932 (Mahoney, J.)(second emphasis added); see
also Johnson, 353 F.3d at 1316-17
(Kravitch,J.,dissenting)
(explainingthat
both the House and Senate Reports on the
originalAct indicatedthat the VRA was
not designed to apply to felondisenfranchisement).Ultimately,the best evidence
available
thatfelondisenfranchisement
has
been used to discriminate based on race
comes not from Congress but from the
Supreme Court,which concludedinHunter thatthe disenfranchisement
provisionof
the Stateof Georgia'sConstitution,
passed
in 1901, was enacted with discriminatory
intent.
471 U.S. at 233, 105 S.Ct. 1916.
Although this evidence might be sufficient
to support
the regulation
of disenfranchisement
laws in Georgia, notwithstanding the absence of congressional findings,
we do not think it is sufficient to support
the regulation of felon disenfranchisement
scheme in a//fifty
States.
See Morrisor_
529 U.S. at 626, 120 S.Ct. 1740 (holding
that Violence Against Women Act was not
a legitimate exercise of Congress' authority under Section 5 in part because "it
applie[d] uniformly throughout
the Nation"
and "Congress' findings indicate that the
problem of discrimination
against the victims of gender-motivated
crimes does not
exist in all States, or even most States");
see also Farrakhan
II, 359 F.3d at 1124
(Kozinski, J., dissenting from denial of rehearing
in bane) ("The Supreme
Court
has emphasized
that enforcement
legislat.ion should
be geographically
targeted
when the threat of violations varies from
place to place.").
In sum, we are not convinced

that "there

[is] a congruence
and proportionality
between
the injury
to be prevented
or
remedied," _e., the use of vote denial and
dilution schemes to avoid the strictures
of
the Voting Rights Act of 1965, "and the
means adopted to that end," /.e., prohibition of state felon disenfranchisement
laws

that
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result

in vote

denial

or dilution

but

were not enacted with a discriminatory
purpose.
City of Boerne, 521 U.S. at 520,
117 S.Ct. 2157.
Moreover, even if there
were a sufficient nexus between the injury
to be prevented
by § 1973 and the application of § 1973 to § 5-106, Congress
has
not identified a "history
and pattern
of
unconstitutional
...
discrimination"
through
felon
disenfranchisement
that
would support the prohibition
of statutes
such as § 5-106.
Garret_ 531 U.S. at 368,
121 S.Ct. 955. Based on these conclusions,
it is apparent to us that the application
of
§ 1973 to § 5-106 would disturb the balance of power between the States and the
Federal
Government,
as conceived by the
Supreme Court.

4.

Congress's

Statement

of Intent

Because we have concludedthatthe application
of § 1973 to § 5-106 would alter
the federalbalance,the next questionis
whether Congress made itsintention
sufficientlyclearthatwe need to address the
constitutional
issueposed in thiscase. In
applyingthe clearstatementrule,the Supreme Court has asked whether Congress
has made itsintentto alterthe federal
balance "unmistakably clear in the language of the statute."
Atascadero
State
Hosp. v. Scanlo_
473 U.S. 234, 242, 105
S.Ct. 3142, 87 L.Ed2.d .171 (1985).
Based
on this formulation,
we conclude that the
clear statement
rule applies with full force
to this case, and that § 1973 cannot be
used to invalidate § 5-106.
The clear statement
rule prevents Congress from altering
the federal balance
unless it expresses
an "affirmative
intention" to do so. DeMarco
v. Holy Cross
High Scl_, 4 F.3d 166, 169 (2d Cir.1993);
see also Gregory, 501 U.S. at 460, 111 S.Ct.
2395 (demanding
that Congress
make its
intention"unmistakably clear in the fan-
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guage of the statute" (internal quotation
marks and citations omitted)).
Thus, in
NLRB v. Catholic Bishop, 440 U.S. 490,
507, 99 S.Ct. 1313, 59 L.Ed.2d 533 (1979),
the Supreme Court, invoking the dear
statement rule, concluded that the National Labor Relations Board lacked jurisdiction over lay faculty members at Catholic
high schools even though the Board had
jurisdiction
over "employers,"
and the
term "employer"
in the National Labor
Relations Act, 29 U.S.C. § 152(2), clearly
did not exempt church-operated
schools.
The Court determined
that, because the
application of the statute to church-operated schools
would raise "serious
First
Amendment questions,"/d,
at 504, 99 S.Ct.
1313, and Congress had made no specific,
affirmative statement
of its desire to raise
those sensitive questions,
ute should be construed
church-operated

see id., the statnot to extend to

schools.

Similarly,in Gregory, Missouri state
courtjudges sought to invoke the federal
Age Discrimination
in Employment Act of
1967 ("ADEA"), ms amended,
29 U.S.C.
§§ 621--634, to invalidate a provision of the
Missouri
Constitution
that
compelled
judges to retire at age seventy.
See Gregory, 501 U.S. at 455, 111 S.Ct. 2395. Notwithstanding
the ADEA's application to all
state "employees,"
and the Court's observation that an exception applicable to "appointee[s]
on the policymaking
level" did
not, on its face, seem to include judges,/d.
at 467, 111 S.Ct_ 2395 (noting that including judges in that category would be "an
odd way for Congress
to exclude judges"
from the reach of the statute), the Court
rejected the judges' ADEA claim.
The Gregory Court, unlike the Catholic
B/shop Court, suggested
that a statute
must be "ambiguous"
before
the clear
statement
rule can be applied to it. Id. at
470, 111 S.Ct. 2395.
However, the Court
found that the word "employee,"
despite
its ordinary meaning, is sufficiently ambiguous for the purposes
of the clear state-
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merit rule.

The Court reasoned

that.

"[i]n

light of the ADEA's
clear exclusion
of
most important
public officials, it is at
least ambiguous whether Congress intended that appointed
judges
nonetheless
be
included."
Id. The Gregory Court thus
suggested that when sweeping language in
a statute would alter the federal balance
were it given its full effect, that language
should not be construed to alter the federal balance in the absence of a clear statement where Congress has otherwise indicated that it did not intend to achieve such
a drastic result.
This formulation
of the
clear statement
rule is slightly different
from the formulation
in Catholic Bishop,
according
to which the clear statement
rule applies whenever a statute alters the
federal
balance;
however,
as explained
presently, the clear statement
rule applies
in the instant case under either formulation of the rule.
Like the Supreme Court in both Catholic Bishop and Gregory,we are faced with
a statute,/.e.,
§ 1973, that sweeps broadly
over a wide range of government
conduct.
Moreover, for the reasons laid out above,
that statute would alter the federal balance
if it were applied to felon disenfranchisement laws.
Accordingly,
under Catholic
B/shop, § 1973 should not be applied to
felon disenfranchisement
laws in the absence

of an unmistakably

clear

Under Crregory, the clear
also applies with full force
case, because there is ample
Congress did not intend to
disenfranchisement
statutes

statement.

statement
rule
in the instant
evidence that
prohibit felon
when it enact-

ed and amended
the VRA. Indeed,
as
Judge Kravitch explained in her dissent in
Johnso_
the legislative
history
of the
VRA and its amendments
suggests that,
were Congress
to have considered
the issue, it would have declined Muntaqim's
invitation to apply § 1973 to § 5-106. See
Johnso_
353 F.3d at 1317-18 (Kravitch, J.,
dissenting);
see aleo Farrakhan
lI, 359
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F.3d at 1120 (Kozinski, J., dissenting from
denial of rehearing
in bane ) (concluding
that "the VRA was never
intended
to
reach felon disenfranchisement
laws"). In
1965, both the House and the Senate Judiciary Committee Reports stated that section 4(c) of the Voting Rights Act, 42
U.S.C. § 1973b(c)---whieh
bans any "test
or device" that limits the ability to vote to
those individuals with "good moral character"----does
not prohibit
felon disenfranchisement
statutes.
See S.Rep. No. 89162, at 24; H.R.Rep. No. 89-439, at 25-26.
In 1982, moreover,
Congress did not indicate in any way that it wanted to bring
felon disenfranchisement
laws within the
scope of the VRA, notwithstanding
the
prevalence
of felon
disenfranchisement
laws.
See Johnson,
353 F.3d at 1317-18
(Kravitch,
J., dissenting)
(noting
that
"It]he Senate Report [in 1982], which goes
into great detail on legislative intent, made
no mention
of felon disenfranchisement

3d SERIES

chisement
statutes.
Under
Gregory,
in
which the Supreme Court applied the clear
statement
rule without such specific evidence that Congress intended
to exclude
state judges from the scope of the ADEA,
the clear statement rule controls."
Our view is not altered by the fact that,
in Chisom v. Roemer,
501 U.S. 380, 111
S.Ct. 2354, 115 L.Ed.2d
348 (1991), the
Supreme
Court did not apply the clear
statement
rule
_ that the
results test of § 1973 applies to the election of state judges.
We are persuaded
by
the explanation
offered by Judge Mahoney, who concluded
that
the Chisom
Court's failure to mention the clear statement rule cannot be construed
to mean

that the rule should never be applied.
As
Judge Mahoney explained:
Relying upon Chisom,
Judge Feinberg
states
that 'We have clear Supreme
Court authority that the plain statement
rule does not apply when determining
coverage under § 2 of the Voting Rights
provisions");
Farrakhan
II, 359 F.3d at
Act."
Upon
closer
examination,
this
1121 (Kozinski, J., dissenting
from denial
"clear . .. authority"
turns out to be the
of rehearing
in bane ) ('°there is ... no
Supreme
Court's
failure,
without
so
evidence that Congress
had changed its
much as a referenceto the plainstatemind about the legitimacy of felon disenment rule,to applythe ruleinChisor_ a
franchisement
when it enacted section 2.").
case involvingthe interpretation
of the
Thus, although Congress has not expressly
Voting RightsAct.See 501 U.S.at 390stated that § 1973 does not apply to felon
404, 111 S.Ct. 2354. In light of the
disenfranchisement
statutes,
the one-sided
unequivocallanguage in Gregory that
legislative
historyof the VRA issufficient the plainstatementrule does apply in
to raiseseriousdoubts about whether the
the contextof legislation
passed pursuant to the enforcement clauses of the
statutecan be appliedto felondisenfran22. By contrast, we are not certain that the
general constitutional avoidance canon would
apply in the instant case. Un[ike the clear
statement rule, which requires an affirmative
statement o[ Congress's intent, the doctrine of
constitutional avoidance merely requires "the
absence of statutory ambiguity."'
HUD v.
Rucker. 535 U.S. 125, 134. 122 S.Ct. 1230,
152 L.Ed.2d 258 (2002) (quoting United States
v. Oakland Cannabis Buyers' Coop., 532 U.S.
483, 494, 121 S.Ct. 1711, 149 L.Ed.2d 722
(2001)). Section 1973, while vague, does not
seem ambiguous. It states that "'[n]o voting
qualification or prerequisite to voting or stan-

dard, practice, or procedure shall be imposed
or applied by any State or political subdivision in a manner which resul_ in a denial or
abridgement of the right of any citizen of the
United States to vote on account of race or
color.'" 42 U.S.C. § 1973 (emphases added).
Although we doubt that the general avoidance canon would apply in the instant ease,
we need not decide that issue. Because we
conclude that the Supreme Court's clear
statement rule precludes Muntaqim's Voting
Rights Act claim, there is no need to go
through the academic exercise of applying
anothercanonof construction.
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Civil War Amendments,
we decline to
interpret this omission--made
without
any attempt to distinguish Gregory--as
an instructionto the lower courts to
refrainfrom applying Gregory in the
contextof the VotingRightsAct.
Baker, 85 F.3d at 932 (Mahoney, J.). Additionally,
we respectfully
disagree with
the view that "application
of § 2 of the
Voting Rights Act to state judges, a result
that can change district boundaries,
is at
least as much of an intrusion of federal
authority
into state affairs as the effort of
plaintiffs here to apply § 2 in a way that,
at most, might permit some felons to vote."
Id. at 939 (Feinberg, J.). For the reasons
explained above, we believe that felon disenfranchisement
statutes---in
light of their
longstanding
and widespread
acceptance
throughout
the country, as reflected in the
text of the Fourteenth
Amendment---enjoy
a presumption
of constitutionality
that is
not necessarily
attached
to other voting
rules.
Thus,

in these

circumstances,

we con-

clude that the clear statement rule is applicable, despite the fact that, on its face,
§ 1973 extends to all voting qualifications.
Cf. Chiso_% 501 U.S. at 411, 111 S.Ct. 2354
(Scalia, J., dissenting)
(noting that "in
some circumstances,"
the clearstatement
rule"counter[s]ordinarymeaning"). Be-

v. COOMBE
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(2nd Elf,

sonable

129

2004)

for

them

to have

believed

that

§ 5-106 could be lawfully enforced.
See,
e.g., MandcU v. County of Suffolk,
316
F.3d 368, 385 (2d Cir.2003) (a state official
is entitled
to qualified
immunity
'2f it
would have been objectively reasonable for
the official to believe that his conduct did
not violate plaintiffs
rights").
Accordingly, Mantaqim's
request
for $5,000,000 in
compensatory
and punitive damages
from
defendants
in their
personal
capacities
would not survive a motion to dismiss even
if we reached
a different
conclusion
regarding the scope of § 1973.
Muntaqim's
suit is also barred
by the
Eleventh
Amendment
to the extent that
Muntaqim seeks damages
against the defendants in their official capacities.
Se_
e.g., Ford v. Reynolds,
316 F.3d 351, 354
(2d Cir2003)
('_rhe Eleventh
Amendment
bars the award of money damages against
state officials in their official capacities.");
see also Edelman v. Jovda% 415 U.S. 651,
678, 94 S.Ct. 1347, 39 L.Ed.2d
662 (1974)
(holding that the Eleventh Amendment
is
"a jurisdictional
bar" that "need not be
raised in the trial court").
However, the
defendants
are not entitled to either Eleventh Amendment
immunity
or qualified
immunity from suit insofar as Muntaqim
seeks to enjoin state officials from enforcing § 5-106.
See Fvew ez tel Frew v.
Hawkins,
-U.S.
,
, 124 S.Ct.
899, 903, 157 L.Ed2xl 855 (2004) (excepting
from the Eleventh
Amendment
suits for

cause we findthatCongress did not make
an unmistakably clear statement that
prospective,
injuncgve relief that allege an
§ 1973 applies to state felon disenfranongoing violation of federal law (citing Ez
chisement statutes,we will not apply
Pa_e Young, 209 U.S. 123, 28 S.Ct. 441, 52
§ 1973to § 5-106.
L.Ed. 714 (1908))); African
Trade & Info.
C-Yr.,I_a v. Abromai_i,% 294 F.3d 355, 360
IV. Immunity
(2d Cir.2002) (noting that qualified immu[5] To the extent
that
Muntaqim's
nity is inapplicable to claims for injunctive
complaint alleges claims against the defenrelief). Accordingly, as opposed to his othdants in their personal capacities, the comer requests
for relief, which suffer from
plaint can be dismissed
on the separate
multiple deficiencies,
Muntaqim's
request
ground
that defendants
are entitled
to
for prospective
injunctive
relief is barred
qualified immunity.
In light of our split
solely because § 1973 does not apply to
§ 5-106.
decision in Baker, it was objectively rea-
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CONCLUSION
Based on recentdecisions
of the United
States Supreme Court, we concludethat
§ 1973 would alterthe constitutional
balance between the Statesand the Federal
Government ifitwere construedto extend
to statefelondisenfranchisement
statutes

3d SERIES

firmedat258 A.D.2d 591,686 N.Y.S.2d443
petitioned
forwritof habeas corpus.After
dismissalof hispetitionfor failureto exhaust stateremedies was affirmedat 2002
WL
1162791,petitioner
fileda renewed
petition.
The United States District
Court
for the Southern Districtof New York,

such as § 5-106. In the absenceofa clear CharlesL. Brieant,J.,denied the petition.
statementfrom Congress to support that Petitioner
appealed.
constructionof the statute,
we hold that
§ 1973 does not extend to § 5-106, and Holdings: The Court ofAppeals heldthat:
affirmthejudgment of the District
Court.
(I)law-of-the-case
doctrine barred petiThis case raisesa difficult
questionretioner'scontentionthat he exhausted
garding the applicability
of the Voting
his state-court
remedies
prior to the
Rights Act's"results"
testto a New York
dismissal of the initial petition;
statute that disenfranchises
currently in(2) failure of petitioner's
attorney to raise
carcerated
felons
and parolees.
More
procedurally
defaulted
habeas
claims
broadly,
it also asks us to evaluate the
with
specificity
in
the
petitioner's
reimpact of City of Boerne and its progeny
on Section 2 the Voting Rights Act, and to
quest for leave to appeal to state apapply the clear statement
rule in an unfapellate court was not a failure of conmiliar
context.
Accordingly,
all three
stitutional dimension and hence could
judges on this panel believe that the issues
not constitute cause for the procedural
presented
in this case are significant and,
default;
_ perspectives
among
(3) petitioner
did not satisfy
burden
of
and-within
the courts of appeals, warrant
showing prejudice or actual innocence
definitive resolution
by the United States
Supreme

as required
to excuse his procedural
default of alleged error in justification
instruction
given at his murder trial;

Court.

(4)petitioner's
claim thatthe State'ssummation at his murder trial,
while consistent_th the indictment,deviated
Richard DIGUGLIELMO,
Petitioner-Appellant,
V.

Joseph

T. SMITH, RespondentAppellee.
No.

United

03-2275.

States Court of Appeals,
Second Circuit.

Argued:

Feb.

Decided:

April 28, 2004.

17, 2004.

Background:
State prisoner whose conviction of second-degree
murder was af-

from itsbillof particulars,
in violation
of hisdue processrights,did not present a federalclaim as required for
federalhabeas relief;
(5)federalhabeas court was not empowered to second-guessstateintermediate appellatecourt'srulingthat,as a
whole, the instructions
at petitioner's
murder trialproperly set forth state
law;and
(6)certification
to statehigh courta question of whether a certainprocedure
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42 U.S.C.
United

§ 1973

States Code

Title 42. The Public Health

and Welfare

Chapter 20. Elective Franchise
Subchapter
I-A. Enforcement
§ 1973. Denial
through

voting

of Voting

or abridgement
qualifications

Rights

of right to vote on account
or prerequisites;

establishment

of race

or color

of violation

(a) No voting qualification
or prerequisite
to voting or standard,
practice,
or
procedure
shall be imposed or applied by any State or political subdivision
in a
manner which results in a denial or abridgement
of the right of any citizen of the
United States to vote on account
of race or color, or in contravention
of the
guarantees
set forth in section 1973b(f)(2)
of this title, as provided
in subsection
(b) of this section.
(b) A violation
of subsection
(a) of this section is established
if, based on the
totality
of circumstances,
it is shown that the political
processes
leading
to
nomination
or election in the State or political subdivision
are not equally open to
participation
by members of a class of citizens protected
by subsection
(a) of this
section in that its members
have less opportunity
than other members
of the
electorate to participate
in the political process and to elect representatives
of their
choice. The extent to which members
of a protected
class have been elected to
office in the State or political
subdivision
is one circumstance
which may be
considered:
Provided,
That nothing in this section
establishes
a right to have
members
of a protected
class elected in numbers equal to their proportion
in the
population.

(Pub.L. 89-110, Title I, § 2, Aug. 6, 1965, 79 Stat. 437, redesignated
Pub.L. 91285, § 2, June 22, 1970, 84 Stat. 314, and amended PUb.L. 94- 73, Title II, § 206,
Aug.

6, 1975,

89 Stat.

402;

Pub.L.

97-205,

§ 3, June

29,

1982,

96 Stat.

134.)
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New York State Election

Law § 5-106

Chapter Seventeen Of the Consolidated
Article 5. Registration
and Enrollment
Title I. General Provisions
§ 5-106.

Qualifications

of voters;

Laws
of Voters

reasons

for exclusion

1. No person who shall receive, accept, or offer to receive, or pay, offer or promise
to pay, contribute,
offer or promise to contribute to another, to be paid or used, any
money or any other valuable thing as a compensation
or reward for the giving or
withholding
a vote at an election, or for registering
or refraining
from registering
as a voter, or who shall make any promise to influence the giving or withholding
of
any such vote or registration,
or who shall make or become directly or indirectly
interested in any bet or wager depending
upon the result of an election, shall vote
at such election.

2. No person who has been convicted of a felony pursuant to the laws of this state,
shall have the right to register for or vote at any election unless he shall have been
pardoned or restored to the rights of citizenship by the governor,
or his maximum
sentence of imprisonment
has expired, or he has been discharged
from parole. The
governor, however, may attach as a condition to any such pardon a provision that
any such person
shall not have the right of suffrage
until it shall have been
separately restored to him.

3. No person who has been convicted in a federal court, of a felony, or a crime
offense which would constitute a felony under the laws of this state, shall have
right to register for or vote at any election unless he shall have been pardoned
restored to the rights of citizenship
by the president
of the United States, or
maximum
parole.

sentence

of imprisonment

has expired,

or he has been

discharged

or
the
or
his

from

4. No person who has been convicted in another state for a crime or offense which
would constitute a felony under the laws of this state shall have the right to register
for or vote at any election in this state unless he shall have been pardoned
or
restored

to the rights

of citizenship

by the governor

or other appropriate

authority
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of such other state, or his
discharged
from parole.

5. The provisions
if the Person
the execution

maximum

of subdivisions

so convicted
of a sentence

sentence

has

expired,

two, three and four of this section

is not sentenced
of imprisonment

to either death
is suspended.

or he

has

been

shall not apply

or imprisonment,

or if

6. No person who has been adjudged incompetent
by order of a court of competent
judicial authority shall have the right to register for or vote at any election in this
state unless thereafter he shall have been adjudged competent pursuant to law.

(L.1976, c. 233, § 1; amended
c. 82, § 1.)

L.1976,

c. 234, § 19; L.1978,

c. 373, § 39; L.1982,
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United

States Constitution

Amendment

XIV.

Section 1. All persons born or naturalized
in the United States, and subject to the
jurisdiction
thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges
or immunities
of citizens of the United States; nor shall any State deprive any
person
person

of life, liberty, or property,
without due process of law; nor deny
within its jurisdiction
the equal protection of the laws.

to any

Section
2.
Representatives
shall be apportioned
among
the several
States
according
to their respective
numbers,
counting the whole number of persons in
each State, excluding
Indians not taxed. But when the right to vote at any election
for the choice of electors for President and Vice President
of the United States,
Representatives
in Congress, the Executive
and Judicial officers of a State, or the
members of the Legislature
thereof, is denied to any of the male inhabitants
of such
State, being twenty-one
years of age, and citizens of the United States, or in any
way abridged,
except for participation
in rebellion,
or other crime, the basis of
representation
therein shall be reduced in the proportion
which the number of such
male citizens shall bear to the whole number of male citizens twenty-one
years of
age in such State.

Section 3. No person shall be a Senator or Representative
in Congress, or elector
of President
and Vice President,
or hold any office, civil or military, under the
United States, or under any State, who, having previously
taken an oath, as a
member of Congress, or as an officer of the United States, or as a member of any
State legislature,
or as an executive
or judicial officer of any State, to support the
Constitution
of the United States, shall have engaged in insurrection
or rebellion
against the same, or given aid or comfort to the enemies thereof.
by a vote of two-thirds of each House, remove such disability.

But Congress

Section

authorized

4.

The validity

of the public

debt of the United

States,

may

by law,

including
debts incurred
for payment
of pensions
and bounties
for services in
suppressing
insurrection
or rebellion,
shall not be questioned.
But neither the
United States nor any State shall assume or pay any debt or obligation
incurred in
aid of insurrection
or rebellion against the United States, or any claim for the loss
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or emancipation

of any slave;

but all such debts,

obligations

and claims

shall be

held illegal and void.

Section 5. The Congress shall have power
the provisions of this article.

to enforce,

by appropriate

legislation,
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United

States Constitution

Amendment
Section
abridged
condition

XV.

1. The right of citizens
by the United
of servitude.

Section 2. The Congress
legislation.

of the United

States

to vote shall not be denied

States or by any State on account

shall have power to enforce

or

of race, color, or previous

this article

by appropriate
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