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that performed by Janltors l w1th the a&dltlon of tradltlonally male duties, such as
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une’ of 1993 46 female janitorial
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violation of La. R. S 51 2231 et seq., aé weTi as |n enilonaidlscrlmlnatlon in violation



equivalent of the old Janltor II] cIaSSIﬁcatlon Bot’hhposmons were to be full time JObS

r

with medical benefits. The School Board dec;ded thaf present janltorlal employees

a “practical” test, mvolvmg- the use of malntenance equment and a reading test.
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a consent decree between the School Board’and the U S Department of Justice in

!n«..

June, 1997. The reading requrrement was not specrf cally ‘made a part of the

consent decree, although the decree dld state that Ta]pplrcants selected for possible

employment as Janitors or Lead Janrtors may be requrred by the School Board to

pass additional lawful and jOb related selectlon devrces or requirement.” Consent
i ’ ‘J L L : I
Decree (defendants’ EXhlbrt H),p.8. =~
t Z R
In the fall of 1997 the plarntlst were contacted by the ofF ice of Mr. James

Manley, Personnel Supervisor forthe Ntalntenance Department of the School Board,

regarding thelr |nterest in applyrng for the new Janrtor posrtron While all of the
: . T

plaintiffs passed the practlcal test all but one falled the readrng test The plaintiffs

who failed the reading test were g|ven the opt n of remamrng in thelr old janitor |

s ;, .. IR
f

jobs, or taking the new Janrtor posmon on a probatlonary basrs Attendance at adult

1
reading classes at nlght was a condltron of thls probatron Those accepting the

probationary position would be pald at the lowest step in the new pay scheme until

such time as they were able to satrsfy the readlng requrrement At that point, they

t
would be moved up the salary scale to reﬂect the posrtlon on the scale that they had
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occupied in their old Janrtor | jObS

1 .

The plaintiffs state that Mr Manley gave conﬂlctmg lnformatron regarding the

§

consequences of farlrng the read|ng test and acceptmg the probatlonary janitor

position. According to the pla|nt|ffs some were told that |f they farled the reading test



a second time, that they would be termrnated Others were told by Manley that he
’ "‘3 o R P

did not know what would happen to them |f they falled to pass the readlng test. The

plaintiffs state that all were told that if they deCIded to take the new janitor position

g,l

on a probationary ba3|s that they could not return to thelr old janltor | positions. The

l

plaintiffs also state that they were fold that remalnlng in therr current positions while
preparing to retake the readmg test was not an optlon | F

The plamtlffs filed smt in thls court in November 1998 claiming unlawful
retaliation and dlsparate lmpact under Tltle Vll Plalntlﬁs allege that the School

Board established the condltlons quallﬁcatlons and job descrlptlon for the new full

f

time janitor posrtlon with the intent to retallate agalnst them for their participation in

the earlier state court dlscnmlnatlon Tsiult | Alternatlvely, the plalntlffs claim that the
condition placed on the new jamtor p’osmonn spemﬁcally the readmg reqUIrement
had a dlsparate lmpact on female employees : B
Summary Judgment Facts |

Defendants have submltted a statement of uncontested facts in support of
their motion for summary judgmentz lﬁn‘accordance wrth ‘Local Rule 56.1. The
plaintiffs have responded admlttlng some of these facts and denymg others. For
the purpose of this court’s deClSl0n on?the‘ lnstantr:otlon the followmg material facts
are admitted: | BRI

5. Plaintiffs hereln are among those plalntlffs who t" led a lawsu1t in June, 1993
against the East Baton Rouge Parlsh School Board in state court alleglng aviolation
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of state law for the reduction _ofthevir hoursm V|olat|on—of LRS 17:422.5, as well as

employment discrimination on the basis of sex in Vto‘lé’t‘ion of L.R.S. 23:1006 and

,;..u..u...._

L.R.S. 51:2231, et. seq., Louisiana’s an “l dlscrlmlnatron statutes

14. In April, 1997, a Iawsurt was fi Ied agalnst the East Baton Rouge Parish School

Board alleging dlscrrmmatron in the h|r|ng and promotlon for Janitor 1l and Janitor ||

i

|
positions on the basis of sex in vrolatlon of T|tle VH 42 U. S C. §2000e et. seq., by

the United States Department of Justrce :
o

15. A settlement between the S_choo{l‘ l?oard and the f)epartment of Justice was

negotiated in the form of a consent decree
. i . St

16. The consent decree also requxred that the part-tlme Janitor I's would be given
i

the opportunity to apply for the new Janltor posmon if they met the qualifications.
19. Beginning in approxmately 1996, the School Board through its then Associate
Superintendent for Human Resources and Instructlon Chrlstlne (Chrls)Arab began
evaluating all school system posrtlonsl mcludlng jOb descrlptlons and salary
schedules, in an attempt to plnpomt those departments WIthln the school system
which were operating inefficiently. | |

20. The goal of this study was to |Ilum"ijnate areas |n tlvhlch the school system could

save money and then use the funds for lts |nstruct|onal serwces

21. All janitor and custodlan classrﬁcat|ons were |nctuded in th|s study.
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attention.
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30. Upon questioning the custodian invoived Mr James Broussard former Risk

1 !
i ,J, i

Manager for the School Board concluded that the employee mvolved could notread.
31. Mr. Broussard conducted an informal survey among the cusfodian supervisors
_ .

and principals of schools regardrng the perceived Iiteracy problem among custodial
and janitorial staff. o 2 I
33. Mr. Broussard believed that the ﬂsjafe,ty guidelines of OSHA were written at an
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eighth grade reading level.

34. Following this investigation, Mr. Broussard recommended to Mrs. Arab, his
. ]x w' ! s
supervisor, that a reading requrrement be’ pIaced |nto the jOb descriptions of the
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janitorial and custodial staff to av0|d future |nc1dents whereby persons could be
; .-

,,«‘,,, o

injured due to an empioyee s inabillty to read and foIIow the dlrectlons provided on

el
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the chemicals used in everyday cIeaning of the schools in the system
37. In the fall of 1997, plaintlffs hereln were among those persons contacted by the

Human Resources Department for the i:’hySIcai Plant Serwces department of the

School Board and directed to report to the Maintenance ofﬁce complex to participate

z et

in testing desrgned to evaiuate the applicant s qualiﬁcations for the new full-time

Janitor position.



38. The Janitor I's were given the ioptlon of ‘choosing to go forward with the
application process or to remain in t'heir p;osition'“as a'jianitor l.

I

39. Those persons who reported, lncludlng plalntlffs hereln except for Dorothy
Banks, Amy Lane, and Bertha Twine, were glven a practlcal test to evaluate their
skills in operating eqmpment and in performlng certaln reqmred tasks of the job.

40. The practical test evaluatedan |nd|v7|d_ual_s abnhty tooperate a lawn mower, a

1
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weed-eater, a floor bufﬁng/cl'eaning machine, to cllmb Iadders safely, to change light
bulbs in the flourescent I,ighting ﬁxtUrefs"inf:the s‘c‘hlools‘,_‘ to change air conditioning
filters, etc. | o | |
41. Plaintiffs were also subJected to a”wntten Test of Adult Basuc Education.
44. The requirement of an ability to read at an elghth grade level was |ncluded on
the job description for the new Janltor posmon
45. ltwas also provided i in the Consent Decree approved by the courtin June, 1997
that those apphcants selected for pOSS|bIe employment in the new Janitor or Lead
Janitor positions might be required by the School Board ‘to pass additional lawful
and job-related selection devices or requ1rements | |
56. Some plaintiffs who part|c1pated |n the testlnd were contacted by Mr. James
Manley to discuss their performance on the tests. | |

: P :
57. All plaintiffs passed the’practical test,' hut onnl‘y‘one plaintiff scored at an eighth

grade reading equivalency on the Test of Adult Basic Education.
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58. Even though most of the plarntrffs drd not meet the readlng requirement for the
job, they were given the option of remalnrng in their Janltor I posrtlons or taking the

new position on a probatronary basrs even |f thelr readlng level was at the

kindergarten level. At such trme as they reached an elghth grade readlng IeveI each
g L R -

plaintiff would be ehgrble for permanent status |n that posmon
F20
69. On November 18 1998 plalntlffs he ern f|Ied the rnstant Iawsu1t in the Unlted

States District Court for the Middle Dlstrlct of Loursrana after havmg filed charges
. ‘-tf ,,; 5 -

with the Equal Employment Opportunlty Commlssron on behalf of themselves and

others similarly situated, chargmg the School Board wrth dlscrlmlnatron againstthem
l R

on the basis of their sex, as weI[ as retallatlon for thelr belng partles to the state

lawsuit.

70. Plaintiffs alleged that the estab!ishfrﬁeht of the conditions, qualiﬁcations and job
description for the new full-time janifor bosition ‘incvlju‘ding' the requirement that

applicants pass both the practical and readlng tests before becommg eligible for
r .
employment in the posutron was donehy the defendants wrth the intent to retaliate

t ‘
against female employees who had iﬁled a Iawsurt with the School Board [or]
alternatively, the conditions that [the defendants] placed on this new position had a

”

discriminatory impact on the plaintiffs.
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A. Retaliation under Title Vil

The plaintiffs claim that the SchoiolhBoa”rd evst*abli»shed the newjani'tor position,
with its attendant requwements W|th |ntent to retallate agamst them for their state
court discrimination suit, in violation of Trtle VII §704(a) as amended 42 U.S.C.A.
§ 2000e-3(a).

Title VII provides that “[l]t shaII be an unlawful employment practice for an
employer to discriminate against any of h|s employees because he has opposed
any practice made an unlawful employrnent practlce by this subchapter, or because
he has made a charge, testlt" ed, assrsted or partrcnpated in any manner in an
investigation, proceeding, or hearlng under thls subchapter 42 U.s. C.A. § 2000e-
3(a). |

In order to state a prima facie retaliation c'Iaji“m_ under Title VII, a plaintiff must

1

show three elements. First, that he o;r_she "engag‘ed tn an activity protected from
retaliation under Title V>Il Second that ?h&eﬂor: 'sh'e yv'ae SUbjected to an adverse
employment action. Third, the plalntlffimust ehow a causal connectlon between the
protected activity, and the alleged retalilatory action. S’hlrleyv Chrysler First, Inc.,

970 F.2d 39, 42 (5" Cir. 1992) Mayberryv Vought Alrcraft Co.,55F.3d 1086 (5"
Cir. 1995). |
The defendants do not dispute the fact that partlc1pat|on ina lawsuit alleging

dlscrlmlnatlon is a protected actIVIty under Tltle Vll The School Board, however,

-‘f
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disputes the remalnlng two elements argumg that ‘there was no adverse

i
1

employment action taken agarnst the plalntltfs and even if there was, no causal
connection can be established between such actlon and the protected activity.
The plaintiffs characterlze the advers‘e employment act|on in this case as “a
bogus reading prerequisite establlshed to block (the plalntrffs) promotlon to a full
time posrtlon Plaintiffs’ Memorandu‘m |n Opposmon to Defendants Motion for
Summary Judgment p. 15. The plamtlffs argue that the School Board's act|ons left
them confronted with the choice of acceptmg a the new janitor position on a

H

probationary basis, with the attendant burdens of adult readzng classes and ongoing
uncertainty about their employment futures if they falled to pass the reading test, or
remaining in their Janltor 1 positions wrth no benet" ts and no hope of promotron
The meaning of * ‘adverse employment actron” has been clarified by Fifth
Circuit case law. In Dollls v. Rubm 77 F 3d 777 (5“‘ Clr 1995) the court stated that
“Title VII was designed to address ultlmate employment decrsmns not to address
every decision made by employers that arguably m|ght have some tangential effect
upon those ultimate decrslons. id at 781 -82. Ultrmate employment decisions
include actions such as “hiring, grantlng leave dlscharglng, promoting, and
compensating.” Id. at 782. (Citing Page V. Bolger 645 F.2d 227, 233 (4" Cir.)(en
banc), cert. denied, 454 U.S. 892 102 S Ct 388 70 L Ed 2d 206 (1981)); Mattern

v. Eastman Kodak Company, 104 F. 3d 702 (5fh C|r 1997) Thus, actions taken by

41
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an employer that fail fo rise to the Ievel of ultlmate employment decisions” are not
“adverse employment actions” within tite meanlng of Tltle th.

The defendants argue that this sfandard p‘recrlud’es a ﬁnding that their decision
to implement the new janitor pos'itio%n,:with its‘atte:ndant reading requirement,
constituted an adverse employment dj’;ecision withfn the meaning of ;fitle Vll The
School Board points to the fact that the plarntlffs were allowed the choice to keep
their janitor | jobs, or to apply for the new Janltor posutlon and argues that whether
or not the plamtlffs passed the readlng test d|d not affect thelr status as employees
fo the School Board. -

The only category of actions ctted in Doil“is to which the School Board’s
decision to implement the new janitorf position with its readtng requirement might
correspond is “promotion.” Thus, it cou%l'd{bfe ‘a:rgued’thafthe School Board’s decision
effectively denied the plaintiffs a prornotfon, which could constitute an ultimate
employment decision. The move from‘jan'itor [ to the newjanitor position, however,
was not a part of any internal ordered scheme of promotion to Wthh the plaintiffs
were entitled, either from years of serV|ce or jOb performance Instead, the janitor
position was a new job, for which the plalntlffs were glven a nght of first refusal
before the position was offered to the pnblrc leen this fact, and given the
additional fact that the plaintiffs had the chorce of staymg where they were with no
adverse consequences, this court fi nds that |mplementatlon of the new janitor

[
position was not an ultlmate employment dﬁecnsron.
i
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Accordingly, the pla|nt|ffs have falled to state a prlma facne case of retaliation
A

under Title VII. The defendants are entltled fo summary Judgment on this issue.

l, T il

B. Disparate Impact

In the alternative, the plamtrffs argue that the readrng reqUIrement had a

’}_l_

disparate impact on female employees w1th|n the meanlng of T|tle VIl. The plaintiffs

contend that they were the only School Board employees lmpacted by the reading

x” - l
! .

requirement, as they were the only current employees lnterested in moving into the

new janitor position, whose addrtronal hours and benet" ts conshtuted a promotion for

them. Currentjanitors II, by contrast could srmply choose to remaln in their full time

janitor 1l positions, or apply for Iead Janrtor posmons thereby CIrcumventlng the
';~§' PR
reading requirement.

-1 :
Lo

In order to establish a clalm of dlsparate ‘lmpact employment discrimination,
a class of plaintiffs must show that a fa;cl'ally neutral ‘employment practice results in
a significantly adverse rmpact on a protected classr Grlggs v. Duke Power
Company, 401 U.S. 424 91 S.Ct. 849 28 L. Ed 2d 158 (1971)

The facts of this case, however. do not readlly lend themselves to analysis
under a disparate impact theory The d|sparate |mpact theory is usually applied to
show that an employment practrce results |n a sexual or racnal disparity in the
workforce. The plarntlffs complaln of the fact that the readlng test was applied to

L-'

them, while mostly male Jamtor [l employees could avord the test, either by

:L, -



which no reading test was mandated S
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In Pouncy v. Prudentlal Insurance Company of Amerlca 688 F.2d 795 (5"
Cir. 1982), the court stated that “[t]he dlsparate |mpact model applles only when an

employer has |nst|tuted a specaflc procedure usually a selectlon criterion for

employment, that can be shown to have a causal connectlon to a class based
Z S

imbalance in the workforce.” Id. at 800 Later in the oplnlon the court again

stressed that “the disparate impact model reqwres proof of a causal connection

t
between a challenged employment practlce and the composmon of the workforce.”

Id. at 801.

The plalntlffs have failed to show that the readlng reqwrement resulted in a

sex based imbalance in the School Board s workforce The fact that the institution

!
3.

of this requirement fell totaIIy on part tlme female Janltonal employees may reflect a
pre-existing imbalance resulting from other factors but the dlsparate impact theory

properly focuses on results.

Accordingly, the defendants Motlon for Summary Judgment (Doc. No. 73) is

hereby GRANTED and thls action shaII be dlsmlssed

t

Baton Rouge, Loursrana, June 5, 2001.

!
H

.~ JOHN V. PARKER
L NITED STATES DISTRICT JUDGE
" NHDDLE DISTRICT OF LOUISIANA
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