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As g recpient of federal financial assistance, the Alabama Department
of Public Safety (Department), of which petitioner Alexander is the
Director, is subject to Title VT of the Civil Rights Act of 1984, Section
601 of that Title prohibits discriminstion based on race, color, or na-
tisnal origio in covered programs and activities. Bection B2 author-
izes foderal agencies to effectuate §601 by issuing regulations, and
the Department of Justice (DOJ) in an exercise of this authority
promulgated a regulation forbidding funding recipients to utilize cri-
teria or administrative methods having the effect of subjecting indi-
viduals to discrimination based on the probabited grounds. Eespom-
dent Sandeval brought this class action to enjoin the Depariment's
decision to administer state driver's license examinations ooly in
English, arguing that it violated the DOJ regulation because it had
the effect of subjecting non-English speakers to discrimination based
on their national ongin, Agreeing, the District Court emjeined the
policy and ordered the Department to accommodate non-English
speakers, The Elsventh Cirouit affirmed. Both courts rejected peti-
tionars argument that Title VI did not provide respondents & cause
of action to enfores the regulation.

Held: Therse is oo private right of action to enforce disparate-impact
regulations promulgated under Title VI Pp. 3-17,

(a) Threse aspects of Title VI must be taken as given, Firat, private
individuals may sue to enforce §E01. See, e, Connon v. University of
Chicogo, 441 1. 8. 677, 694, 696, 699, 703, 710-711L. Second, §601
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JUSTICE SCALIA delivered the opinion of the Court.

This case presents the question whether private indi-
viduale may sue to enforce disparate-impact regulations
promulgated under Title VI of the Civil Rights Act of 1964,

I

The Alabama Department of Public Safety (Depart-
ment), of which petitioner Jamee Alexander is the Direc-
tor, accepted grants of financial assistance from the
United States Department of Justice (DOJ) and Depart-
ment of Transportation (DOT) and so subjected itself to
the reatrictions of Title VI of the Civil Rights Aet of 1964,
78 Stat. 2562, as amended, 42 U. 5. C. §2000d et seg. Sec-
tion 601 of that Title provides that no person shall, “on the
ground of race, color, or national origin, be excluded from
participation in, be denied the benefits of, or be subjected
to diserimination under any program or activity” covered
by Title VI. 42 U. 8. C. §2000d. Section 602 authorizes
federal agencies “to effectuate the provisions of [§601] . . .
by issuing vules, regulations, of orders of general apples-
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prohibits enly intentional discriminstion. See, eg, Alevandsr v.
Choute, 469 17, 5, 287, 293, Third, it must be assumed for purposes of
deciding this case that regulations promulgated under §802 may
validly proseribe activities that have a disparate impact on racial
groups, even though such activities are permissible under §601.
Pp. 3-5.

(b} This Court has not, however, held that Title VI disparate-impact
regulations may be enforced through a private right of action. Cannon
was decided on the assumption that the respondant there had inten-
tionally discriminated against the petitioner, see 441 U, 8, at 630. In
Guardions Assn. v, Civil Serv. Comm'n of New York City, 463 17 8. 582,
the Court held that private individuals could not recover compansatory
damages wader Title VI except for intentons] discrimination. Of the
five Justices who also voted to uphold disparate-impact regulations,
three expreasly reserved the question of a direct private rght of action
to enforee them, 463 1, 5., at 645, o 18 Pp. 5-7.

() Wor does it follow from the three points taken as given that
Congress must have intended such a private right of action. There is
no doubt that regulations applying §601's han on intentiomal dis-
crimination are covered by the canse of action to enfores that section,
But the disparate-impact regulations do not simply apply §601—
since they forbid conduct that §601 permits—and thus the private
right of action to enforce §601 doea not include a private right to
enforce these regulations. See Central Bank of Denver, N, A v. First
Interatate Bank of Denver, N. A, 511 17, 8, 164, 173. That right must
come, if at all, from the independent foree of §602, Pp, 7=10.

id) Like pubstantive federal law itself, private rights of action to
enforce federal law must be created by Congress. Touwche Ross & On,
v. Redington, 442 U. 8. 560, 578, This Court will not revert to the un-
derstanding of private causas of action, represented by J. I Case Co.
v. Borak, 377 11 B, 426, 433, that held sway when Title V1 was en-
acted, That understanding was abandeoed in Cort v, Ash, 422 1. 5. 686,
TH, Mor does the Court agres with the (Government's contention that
cages interpreting statutes emacted prior to Cort v. Ash have given
dispositive weight to the expectations that the enpcting Congress had
formed in light of the contemporary legal context. Merrill Lymch,
Pierce, Fenner & Smith, Inc, v. Curran, 466 U. 8. 353, 378-378; Can.
ron, sepra, ot 695-699; and Thompsaon v, Thompson, 484 11, 5, 174,
distinguished. Pp. 10-12,

{e) The search for Congress's intent in this case beging and ends with
Title VT's text and structure. The “rights-creating” language so critical
to Cannon's §601 analysia, 441 11, 8, at 650, n. 13, is completely ab-
sent from §602. Whereas §601 decrees that “[n}o person . ., shall . . .
be aubjected to discrimination,” §602 limite foderal agencies to “effec-
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tuat{ing]” rights ereated by §G01. And §602 focuses neither on the in-
dividuals protected nor even on the faoding recipients being regulated,
bat on the mgulating agencies, Hence, there is far less reason to infer
a private remedy in favor of individual persons, Connon, sepnz, at
650681, The methods §602 expressiy provides for enforcing its
regulations, which place elaborate restrictions on apency enforoe-
ment, alst suggest a congressional intent not to create o private rem-
edy through §602. See, eg, Karoholioe v. Federal Emplovees, 489
11, 8, 527, 533, Pp, 12=16.

ifi The Court rejects arguments that the regulations at issus son-
tain rights-creating language and 80 must be privately enforceable;
that amendments to Title VI in §1003 of the Rehabilitation Act
Amendments of 1986 and §6 of the Civil Rights Restoration Act of
1587 “ratified” decisions finding an implied private right of action to
enforee the regulations; and that the congressionsl intent b creats a
right of acon must've nferred under Curran, sepro, ot 555, 381082,
Pp. 16-11.

187 F. 34 484, reversad.

Scanra, J. delivered the opinion of the Court, in which REHNQUIST,
. I, and O"CoNMOE, KENNEDY, and THOMAS, JJ., joined. STEVENS, J.,
filed a dissenting opinion, in which SOUTER, GrusBURs, and BREYER,
o0l Joimed,
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bility," 42 U. 8. C. §2000d-1, and the DOJ in an exercise of
this authority promulgated a regulation forbidding fund-
ing recipients to “utilize criteria or methods of administra-
tion which have the effect of subjecting individuals to
discrimination because of their race, color, or national
origin . . . ." 28 CFR §42.104(b){2) (1999). See also 49 CFR
§21.5(b)(2) (2000} (similar DOT regulation).

The State of Alabama amended its Consfitution in 1990
to declare English “the official language of the state of
Alabama.” Amdt. 509. Purswant to this provision and,
petitioners have argued, to advance public safety, the
Department decided to adminieter state driver's license
examinations only in English, BRespondent Sandoval, as
representative of a ¢lass, brought suit in the United States
District Court for the Middle District of Alabama to enjoin
the English-only policy, arguing that it viclated the TiOd
regulation because it had the effect of subjecting non-
English speakers to discrimination based on their national
origin. The Distriet Court agreed. It enjoined the policy
and ordered the Department to accommaodate non-English
speakets. Sondoval v. Hogon, 7 F. Supp. 24 1224 (1998,
Petitioners appealed to the Court of Appeals for the Elev-
enth Circuit, which affirmed. Sandoval v. Hagan, 197
F.3d 484 (1999). Both courts rejected petitioners’ argu-
ment that Title V1 did not provide respondents a cause of
action to enforce the vegulation.

We do not ingquire here whether the DOJ regulation was
autheorized by §602, or whether the courts below were
correct to hold that the English-only policy had the effect
of diseriminating on the basis of national origin, The
petition for writ of certiorari raised, and we agresd to
review, only the question posed in the first paragraph of
this opinion: whether there is a private cause of action to
enforce the regulation. 530 U, 8. 1305 (2000).
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Although Title VI has often come to this Court, it is fair
to say (indeed, perhaps an understatement) that our
opinions bave not eliminated all uncertainty regarding s
commands. For purposes of the present case, however, it
is clear from our decisions, from Congress's amendments
of Title VI, and from the parties' concessions that three
aspects of Title VI must be taken as given. First, private
individuals may sue to enforce 601 of Title VI and obtain
both injunctive relief and damages. In Cannon v, [Univer-
sity of Chicogo, 441 U. 8. 677 (1979), the Court held that a
private right of action existed to enforce Title IX of the
Education Amendments of 1972, 86 Stat. 373, as amended,
20 1. 5. C. §1681 et seq. The reasoning of that decision
embraced the existence of a private right to enforce Title VI
as well. "Title IX" the Court noted, "was patterned after
Title VI of the Civil Rights Act of 1964.7 441 U. 8, at 694.
And, “[ijn 1972 when Title TX was enacted, the [parallel]
language in Title VI had already been construed as creating
a private remedy.” JId, at 696. That meant, the Court
reasoned, that Congress had intended Title IX, like Title VI,
to provide a private cause of action. Id., at 699, 703, 710-
T11. Congress has since ratified Cannon's holding.
Section 1003 of the Rehabilitation Act Amendments of
1986, 100 Stat, 1845, 42 U. 5. C. §2000d-7, expressly
abrogated States’ sovereign immunity against suits
brought in federal court to enforee Title VI and provided
that in ® suit ageinst a State "remedies (including
remedigs both at |aw and in equity) are available . .. to
the same extent as such remedies are available . . . in the
guit against any public or private entity other than a
State” §2000d-T(a)2). We recognized in Franklin v
Uuinnett County Public Schools, 503 U, 8, 60 (1992, that
§2000d-7 “cannot he read except as a validation of Cannon's
holding." Id., at 72; see also id, at 78 (Scapia, J.,
concurring in judgment) (game). It is thus beyond dispute
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that private individuals may sue to enforce §601.

Second, it is similarly beyond dispute—and no party
dizsagrees—that §601 prohibits only intentional discrimi-
nation. In Regents of Univ. of Cal. v. Bakke, 438 11 5. 265
{1978), the Court reviewed a decision of the California
Supreme Court that had enjoined the University of Cali-
fornia Medical School from “according any consideration to
race in its admissions process.” [Id., at 272, Essential to
the Court’s holding reversing that aspect of the California
court's decision was the determination that §601 "pro-
scribe[s] only those racial classifications that would violate
the Equal Protection Clause or the Fifth Amendment."
Id., at 287 {(opinion of Powell, J.); see also id., at 325, 328,
352 (opinion of Brennan, White, Marshall, and Blackmun,
Jd.). In Guardians Assn. v. Cial Serv. Comm’'n of New York
City, 463 U, 5. 582 (1983), the Court made clear that under
Bakke only intentional discrimination was forbidden by
§601, 463 U. 5, at 610611 (Powell, J., joined by Burger,
C.d., and REHNGUIST, J., concurring in judgment); id., at
612 ((YCONNOR, J., concurring in judgment); id, at 642
(STEVENS, J., joined by Brennan and Blackmun, JJ., dis-
genting). What we said in Alexander v, Choate, 469 T, 5.
287, 293 (1985), is true today: “Title VI itself directly
reach[es] only instances of intentional discrimination."!

18ince the parties do not dispute this poind, it 15 puzzhing to see
JUSTICE STEVENS go out of his way to disparage the decisions in Regenis
of Uniw. of Cal. v, Bakke, 438 U. 8. 265 (1978), and Juordions Asan. v
Civid Serv, Comm'ne of New Yerk Crly, 463 11 5. 682 (1983), as "samewhat
haphazard,”" post, at 16, particularly since he had already accorded
stare decisiz effect to the former 18 vears ago, see Quordians, 463 11, 5.,
at 638-642 (digsenting opinion), and since he parbcpated in creating the
latter, soe thid, Mor doss JUSTICE STEVEMNS' reliance on Chevron U 5 A
Tne. v, Naturol RHesowrees Defense Councd, Tne, 4687 T1 5, B8T (1984), see
post, ot 17-18, axplain his aboutface, since he expressly reaffirms, see
post, at 17-18, n. 18, the settled prineiple that decdsions of this Court
declanng the meaning of statutes prior to Chevron peed oot be reconsd-
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Third, we must assume for purposes of deciding this
case that regulations promulgated under §602 of Title VI
may validly proscribe activities that have a disparate
impact on racial groups, even though such activities are
permissible under §601. Though no opinion of this Court
hag held that, five Justices in Guardicns voiced that view
of the law at least as alternative grounds for their deci-
sions, see 463 U, 8., at 591-592 (opinion of White, J.): id.,
at 623, n. 15 (Marshall, J., dissenting); id., at 643-645
(STEVENS, J., joined by Brennan and Blackmun, JJ., dis-
senting), and dietum in Alexander v, Choate is to the same
effect, see 469 U. 8., at 293, 295, n. 11. These statementa
are in considerable tension with the rule of Bakke and
Guardions that §601 forbids only intentional discrimina-
tion, see, eg, Guardians Assn. v. Civil Serv. Comm™n of
New York Cily, supra, at 612813 (0'CONNOR, J., concurring
in judgment), but petitioners have not challenged the regu-
lations here. We therefore assume for the purposes of de-
ciding this case that the DOJ and DOT regulations pro-
scribing activities that have a disparate impact on the basis
of race are valid.

Respondents assert that the issue in this case, like the
first two described above, has been resolved by our cases.
To reject a private cause of action to enforce the disparate-
impact regulations, they say, we would “[have] to ignore
the actual language of Guordians and Cannon,” Brief for
Reaspondents 13. The language in Cannon to which re-
spondents refer does not in fact support their position, as

ered after Chevror in light of apency regulations that were almeady in
foree when our decisions were isswed, Lechmere, Inc. v. NLEE, 502 U. 5.
627, 536537 (199%); Maislin Industries, U 8., Inc. v. Primary Steel, Ine.,
497 U. 8. 116, 131 (1990); ree also Sullivan v. Fverhart, 494 17 8, 83, 104~
10, n. 8 (1990) (STEVENS, J., dissenting) ("It is, of course, of no importance
that. [an opinion] predates Chevron . . .. As we made clear in Chevron, the
interpretive maxims summarized therein were "well-settled princples’).
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we shall discuss at length below, see infra, at 12-13, But
in any event, this Court is bound by holdings, not lan-
guage., Cannon was decided on the assumption that the
University of Chicago had intentionally discriminated
against petitioner. See 441 U, S., at 680 (noting that re-
spondents “admitted arguende” that petitioner's “applica-
tion for admission to medical school was denied by the
respondents because she iz a woman™). [t therefore held
that Title IX created a private right of action to enforce its
ban on intentional discrimination, but had no oceasion to
consider whether the right reached regulations barring
disparate-impact discrimination.? In Guardians, the Court
held that private individuals could not recover compensa-
tory damages under Title VI except for intentional discrimi-
nation. Five Justices in addition voted to uphold the dispa-
rate-impact regulations (four would have declared them
invalid, see 463 U. 5., at 611, n. 5 (Powell, J., concurring in
judgment); wd, at 612-614 (O'CONNOR, J., concurring in

*Although the dissent acknowledges that “the breadth of [Cannon's)
precedent is a matter upon which reasonable jurists may differ,” poat,
at 21, it disagroes with our reading of Cannon’s holding because it
thinks the distinction we draw between disparate-impact and inten-
tional diserimination was “wholly foreign™ to that epinion, see post, at
6. Cannon, however, was decided leas than ong year after the Court in
Bakke had drawn precisely that distinction with respect to Title VI, see
supra, at 4, and it 13 absord to think that Connon meant, without
discuseion, to ban under Title IX the very disparate-impact discrimina-
tion that Bakke said Title VI permitted. The only discussion in Cannon of
Title IX's soope ia found in Justice Powell's dissenting opinion, which
simply assumed that the condusion that Title IX would be lmited to
intentiomal discrimination was “forgone in light of our holding” in Bakke,
Cannon v, University of Chicags, 441 11 8, 677, 748, o 19 (1979). The
dissant’s additional cdaim that Connon provided a private right of action
for "all the discrimination prohibited by the regulafory scheme contained
in Title [L” post, at 5, n. 4 (emphasis added), simply bege the question at
the heart of this cass, which is whether a right of aetion to enfores dispa-
rate-impact regulations must be indepandently identified, ese infra, at T-
10,
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judgment)), but of those five, three expressly reserved the
question of a direct private right of action to enforce the
regulations, sayving that “[w]lhether a cause of action against
private parties exists directly under the regulations . . . [is a]
questio[n] that [is] not presented by this case.” Id., at 645,
n. 18 (STEVENS, J., dissenting)? Thus, only two Justices
had cause to reach the issue that respondents say the "ac-
tual language" of Guardians resolves. Neither that case*
nor any other in this Court, has held that the private right
of action exists.

Nor does it follow straightaway from the three points we
have taken as given that Congress must have intended a
private right of action to enforce disparate-impact regula-
tions. We do not doubt that regulations applying §601's
ban on intentional discrimination are covered by the cause
of action to enforce that section. Such regulations, if valid
and reasonable, authoritatively construe the statute itself
see NatwnsBank of N, C., N. A v. Variable Annuity Life
Ins. Co, 513 U, 8, 251, 257 (1995); Chevron U. 8. A Inc. v.
Natural RHesources Defense Council, Tnc., 467 1. 8. 837,
843-844 (1984), and it is therefore meaningleas to talk

"We of course accept the statement by the author of the dissent that
he “thought™ at the time of Guardions that disparate-impact regula-
tions could be enforced "in an implied action against private parties”™
post, at 8, n. &  But we have the bettar interpretation of what cur
colleague wrode in Guordions, In the cloging section of his opinion,
JUSTICE STEVENS concluded that becavse respondonts in that case had
“violated the petitioners' rights under [the] regulations . .. [t]he peti-
tioners wore therefore entitled to the compensation they sought under
42 1. 8. C. §1983 and were awarded by the District Court.” 463 U. 3.,
gt 645. The passage omits any mention of a direct private right of
action to enforce the regulations, and the footnote we have guoted in
text—which appears immediately after this concluding sentence, see
id., at 645, n_ 1B—makes clear that the omission was not accidental.

Mamately, the dissent agrees that "the holding in Guordions does
not compel the conclusion that a provate right of action exists to enforee
the Title VI regulations against private parties . . . = Poat, at 9.
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about a separate cause of action to enforce the regulations
apart from the statute, A Congress that intends the stat-
ute to be enforced through a private cause of action in-
tends the authoritative interpretation of the statute to be
so enforced as well. The many cases that respondenta zay
have "assumed” that a cause of action to enforce a statute
includes one to enforce its regulations illustrate (to the
extent that cases in which an issue was not presented can
illustrate anything) only this point; each involved regula-
tions of the type we have just described, as respondents
conceded at oral argument, Tr, of Oral Arg. 33. See Na-
fional Collegiate Athletic Assn. v. Smith, 5256 1. 5. 459,
468 (1999) (regulation defining who is a “recipient” under
Title IX); School Bd. of Nassau Cly. v. Arline, 480 U. 8.
273, 279-281 (198T) (regulations defining the terms
“physical impairment” and “major life activities” in §604 of
the Rehabilitation Act of 1973); Bazemore v. Friday, 478
U. 5. 385, 408-409 (1986) (White, J., joined by four other
Justices, concurring) (regulation interpreting Title VI to
require "affirmative action® remedying effects of inten-
tional discrimination); Alexander v. Choate, 469 17, 8., at
298, 309 (regulations clarifying what sorts of disparate
impacts upon the handicapped were covered by §504 of the
Rehabilitation Act of 1973, which the Court assumed
included some such impacts). Our decision in Lou v,
Nichols, 414 U, 8, 563 {1974), falls within the same cate-
gory. The Title VI regulations at issue in Lau, eimilar to
the ones at issue here, forbade funding recipients to take
actions which had the effect of discriminating on the basis
of race, color, or national origin. Id., at 568. Unlike our
later cases, however, the Court in Lou interpreted §601
itself to proscribe disparate-impact discrimination, saying
that it “rel[ied] solely on §601 . .. to reverse the Court of
Appeals,” id., at 566, and that the disparate-impact regu-
lations simply “[made] sure that recipients of federal aid

.. conductled] any federally financed projects consis-
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tently with §601," id., at 5675

We must face now the question avoided by Lan, because
we have since rejected Louw's interpretation of §601 as
reaching beyond intentional diserimination, See supra, at
4. It is clear now that the disparate-impact regulations do
not simply apply §601—since they indeed forbid conduct
that §601 permits—and therefore clear that the private
right of action to enforce §601 does not include a private
right to enforce these regulations. See Central Bank of
Denver, N. A, v. First Interstate Bank of Denver, N. A., 511
U. 5. 164, 173 (1994) (a “private plaintiff may not bring a
[suit based on a regulation] against a defendant for acts
not prohibited by the text of [the statute]”). That right
musat come, if at all, from the independent force of §602.
Ag stated earlier, we assume for purposes of this decision
that §602 confers the authority to promulgate disparate-
impact regulations?; the question remains whether it

bIt is trus, as the dissent points cut, see post, at 3=4, that three Jus-
Heds who eoncurred in the result in Low relied oo repulations promul-
gabod under §602 to support their position, see Lou v, Nichols, 414 17, 5.
563, GTO-B7L {1974) (Stewart, J., concarring in result), But the Hve
Justices who made up the majority did not, and their holding is not made
eopxtensive with the concurrence because their opinion does not expreasly
prechude {is “consistent with," see post, at 4) the cncurrencs's approach.
The Court would be 1n an odd predicament if a conouwrring minority of the
Justices could force the majority to address a point they found it unneces-
sary (and did not wish) to address, under compulsion of JUSTICE STEVENS
new principle that silence implics agreement.

EFor this reason, the dissent's extended discussion of the scope of
sgencies’ regulatory authenty under §602, see post, at 153-15, 13 beside
the point, We cannot belp observing, bowever, how strange it is to say
that disparate-impact repulations are “inspired by, at the service of,
and inseparably intertwined with® §601, post, at 16, when §601 parmits
tha very behavior that the regulations forbid. See Guaordions, 463 UL B,
at 613 (0°Coraior, J., concurring in judpment) (T, as fve members of the
Court concluded in Bolle, the purposs of Tithe VI is to proscribe only
purposeful discrimination . .. , regulations that would proscribe conduct
by the recipient havinpg coly & discriminatory &fect ... do oot aimply
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confers a private right of action to enforce them. If not, we
must conclude that a failure to comply with regulations
promulgated under §602 that iz not also a failure to com-
ply with §601 is not actionable.

Implicit in our discussion thus far has been a particular
understanding of the genesis of private causes of action.
Like substantive federal law itself, private rights of action
to enforce federal law must be created by Congresa
Touche Ross & Co. v. Redington, 442 1. 8. 660, 578 (1979}
(remedies available are those "that Congress enacted info
law”). The judicial task is to interpret the statute Con-
gress has passed to determine whether it displays an
intent to create not just a private right but also a private
remedy. Tronsamerica Mortgage Aduvisors, Inc. v. Lewes,
444 1. 5. 11, 15 (1979). Statutory intent on this latter
point is determinative. See, e.g., Virginia Bankshares, Inc.
v. Sandberg, 501 U. 5. 1083, 1102 (1991); Merrell Dow
Pharmaceuticals Inc. v. Thompson, 478 U, 8. 804, 812, n. 9
{1986) (collecting cases). Without it, a cause of action does
not exist and courts may not create one, no matter how
desirable that might be as a policy matter, or how com-
patible with the statute. See, e.g, Maossochusetiz Mut.
Life Ins. Co. v. Russell, 473 U. 5. 134, 145, 148 (1986);
Transameriea Mortgoge Advisors, Inc. v. Leuns, supra, at
23; Touche Ross & Co. v. Redinglon, supra, at bT5-576.
“Raizing up causes of action where a statute has not cre-
ated them may be a proper function for common-law
eourts, but not for federal tribunals.” Lampf, Pleva, Lip-
kind, Prupis & Petigrow v. Gilbertson, 501 1, 8. 350, 365
{1991) (ScaLIA, J., concurring in part and concurring in
judgment).

Respondents would have us revert in this case to the
understanding of private causes of action that held sway

‘further' the purpese of Title VI; they go well beyond that purpose™).
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40 years ago when Title VI was enacted. That under-
standing is captured by the Court's statement in . I Case
Co. v. Borak, 377 U. 8. 426, 433 (1964), that “it i= the duty of
the courts to be alert to provide such remedies as are neces-
sary to make effective the congressional purpose” expressed
by a statute. We abandoned that understanding in Cort v.
Ash, 422 1. 5. 66, T8 (1975)—which itself interpreted a
statute enacted under the ancien regime—and have not
returned to it since. Not even when interpreting the same
Securities Exchange Act of 1934 that was at issue in Borak
have we applied Borak's method for discerning and defining
causes of action. See Central Bank of Denver, N. A. v. Firat
Interstate Bank of Denver, N. A, supra, at 188; Musick,
Peeler & Garrett v. Employers Ins. of Wausau, 508 1. 8. 286,
291-293 (1993); Virginia Bankshares, Inc. v. Sondberg,
supro, at 1102-1103; Touche Ross & Co. v. Redington,
supra, at 576-578. Having sworn off the habit of venturing
beyond Congrese's intent, we will not accept respondents’
invitation to have one last drink.

Nor do we agree with the Government that our cases
interpreting statutes enacted prior to Cort v. Ash have
given “dispositive weight” to the “expectations” that the
enacting Congress had formed “in light of the ‘contempo-
rary legal context.” Brief for United States 14. Only
three of our legion implied-right-of-action cases have
found this sort of “contemporary legal context” relevant,
and two of those involved Congress's enactment (or reen-
actment) of the verbatim statutory text that courts had
previously interpreted to create a private right of action.
See Merrill Lynch, Pierce, Fenner & Smith, Inc, v. Curran,
456 U. 5. 353, 378-379 (1982); Cannon v. University of
Chicago, 441 U. 8., at 698699, In the third case, this sort
of “contemporary legal context” simply buttressed a con-
clusion independently supported by the text of the statute.
See Thompson v. Thompson, 484 U. 8, 174 (1988). We
have never accorded dispositive weight to context shorn of
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text. In determining whether statutes create private
rights of action, as in interpreting statutes generally, see
Blatehford v. Native Village of Noatak, 501 U, 8. 775, 784
{1991}, legal context matters only to the extent it clarifies
text.

We therefore begin (and find that we can end) our search
for Congress's intent with the text and structure of Title VL7
Section 602 authorizes federal agencies "to effectuate the
provisions of [§601] ... by issuing rules, regulations, or
orders of general applicability.” 42 U. 8. C. §2000d-1. It
is immediately clear that the “rights-creating” language so
critical to the Court’s analysis in Cannon of §601, see 441
U.8., at 690 n. 13, is completely absent from §B02.
Whereas §601 decrees that “[n]o person ... shall ... be
subjected to discrimination,” 42 U. 8, C. §2000d, the text
of §602 provides that “[e]lach Federal department and
agency ... is authorized and directed to effectuate the
provisions of [§601]," 42 U. 8. C. §2000d-1. Far from
displaying congressional intent to create new rights, §602
limits agencies to “effectuat(ing]” rights already ereated by
§601. And the focus of §602 is twice removed from the
individuals who will ultimately benefit from Title VI's
protection. Statutes that focus on the person regulated
rather than the individuals protected create “no implica-
tion of an intent to confer rights on a particular class of
persona.”  California v. Sierra Club, 451 U. 8. 287, 294
(1981). Section 602 is yet a step further removed: it focuses

TAlthough the dissent claims that we “adop[t] a methodology that
blinds itself to important evidence of congressional intent,” eee post, at
21, our methodology is not nevel, but well established in earlier deci-
sions (including cne authored by JUSTICE STEVENS, see Northioest
Airlines, Inc. v. Tronsport Workers, 451 17, 8, 77, 84, . 31 (1981)), which
explain that the interpretive inquiry begina with the text and structure of
the statute, see id, at 91, and ends onee it has become clear that Congresa
did mot provide a cause of action,
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neither on the individuals protected nor even on the funding
recipients being regulated, but on the agencies that will do
the regulating. Like the statute found not to create a right
of action in Universities Research Assn., Inc. v. Couty, 450
U. 8. 754 (1981), §602 is "phrased as a directive to federal
agencies engaged in the distribution of public funds,” id., at
T72. When this is true, “[t]here [is] far leas reason to infer
a private remedy in favor of individual persons,” Cannon v.
University of Chicago, supra, at 690-691, So far as we can
tell, this authorizing portion of §602 reveals no congres-
sional intent to create a private right of action.

MNor do the methods that §602 goes on to provide for
enforcing its authorized regulations manifest an intent to
create a private remedy; if anything, they suggest the
opposite. Section 602 empowers agencies to enforce their
regulations either by terminating funding to the “particu-
lar program, or part thereof,” that has violated the regula-
tion or “by any other means authorized by law,” 42
U. 5. C. §2000d-1. No enforcement action may be taken,
however, “until the department or agency concerned has
advisad the appropriate person or persons of the failure to
comply with the requirement and has determined . that
compliance cannot be secured by voluntary means.” Thid,
And every agency enforcement action is subject to judicial
review. §2000d-2. If an agency attempts to terminate
program funding, still more restrictions apply. The
agency head must "file with the committees of the House
and Senate having legislative jurisdiction over the pro-
gram or activity involved a full written report of the cir-
cumstances and the grounds for such action.” §2000d-1.
And the termination of funding does not “become effective
until thirty days have elapsed after the filing of such
report.” [hid, Whatever these elaborate restrictions on
agency enforcement may imply for the private enforce-
ment of rights created outside of §602, compare Cannon v.
University of Chicago, supra, at T06, n. 41, 712, n. 49
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Regents of Univ, of Cal. v. Bakke, 438 U. 8., at 419, n. 26
(STEVENS, J., concurring in judgment in part and dis-
senting in part), with Guardians Assn, v, Ciwl Seru.
Comm'n of New York City, 463 U. 8, at 609-610 (Powell,
J., concurring in judgment); Regents of Univ. of Cal v.
Bakke, supra, at 382-383 (opinion of White, J.), they tend
to contradict a congressional intent to create privately
enforceable rights through §602 itself. The express provi-
sion of one method of enforcing a substantive rule suggests
that Congress intended to preclude others. See, eg.,
Karaholics v. Federal Employvees, 488 1. 5. 527, bhaa
(1989);: Northwest Airlines, Inc. v. Transporf Workers, 451
U. 8. 77, 93-94 (1981); Transemerica Mortgage Advisors,
Inec. v. Lewis, 444 U, 5., at 19-20. Sometimea the suggea-
tion ir so strong that it precludes a finding of congres-
sional intent to ereate a private right of action, even
though other aspects of the etatute (such as language
making the would-be plaintiff “a member of the class for
whose benefit the statute was enacted”) suggest the con-
trary. Massachusetts Mut, Life Ins. Co. v. Russell, 473
U. 8., at 145; see id., at 146-147. And as our Rev. Stat.
§1979, 42 U.8.C. §1983 cases show, some remedial
schemes foreclose a private cause of action to enforce even
those statutes that admittedly create substantive private
righta. See, e.g., Middlesex County Sewerage Authority v.
National Sea Clammers Assn., 453 U, 8. 1, 19-20 (1981).
In the present case, the claim of exclusivity for the express
remedial scheme does not even have to overcome such
obatacles. The question whether §602's remedial scheme
can overbear other evidence of congressional intent is
gimply not presented, since we have found no evidence
anywhere in the text to suggest that Congress intended to
create a private right to enforce regulations promulgated
under §60Z.

Both the Government and respondents argue that the
regulations contain rights-creating language and so must
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be privately enforceable, see Brief for United States 15-20;
Brief for Hespondents 31, but that argument skips an
analytical step, Language in a regulation may invoke a
private right of action that Congress through statutory
text created, but it may not create a right that Congress
hod not. Touche Ross & Co, v. Redimgton, 442 11 8., at 577,
n. 18 ("[T]he language of the statute and not the rules must
control”), Thus, when a statute has provided a general
authorization for private enforcement of regulations, it
may perhaps be correct that the intent displayed in each
regulation can determine whether or not it is privately
enforceable. But it is most certainly incorrect to say that
language in a regulation can conjure up a private cause of
action that hae not been authorized by Congress, Agencies
may play the sorcerer’s apprentice but not the sorcerer
himself.

The last string to respondents’ and the Government s
bow is their argument that two amendments to Title VI
“ratified” this Court's decisions finding an implied private
right of action to enforce the disparate-impact regulations.
See Rehabilitation Act Amendments of 1986, §1003, 42
1. 8. C. §2000d-7; Civil Bights Bestoration Act of 1987,
§6, 102 Btat. 31, 42 1. 8. C. §2000d—4a. One problem with
this argument is that, as explained above, none of our
decisions eztablishes {or even assumes) the private right of
action at issue here, seg supra, at 58, which 18 why in
Guardians three Justices were able expressly to reserve
the question. See 463 U. S, at 645, n. 18 (STEVENS, J.,
dissenting)., Inecorporating our cases in the amendments
would thue not help respondente. Another problem ie that
the incorporation claim itself is flawed., Section 1003 of
the Rehabilitation Act Amendments of 1986, on which
only respondents rely, by its terms applies only to suits
“for a violation of a stglute,” 42 U8, C. §2000d-7(a)(2)
{emphasis added). It therefore does not speak to suits for
viclations of regulations that go beyond the statutory
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proscription of §601. Section 6 of the Civil Rights Restora-
tion Act of 1987 is even less on point. That provision
amends Title VI to make the term "program or activity”
cover larger portions of the institutions receiving federal
finaneial aid than it had previously covered, see Grove City
College v. Bell, 465 U, 8. 555 (1984). It is impossible to
understand what this has to do with implied causes of
action—which is why we declared in Frankflin v. Guinnett
County Public Schools, 502 U. 8., at 73, that §6 did not "in
any way alte[r] the existing rights of action and the corre-
sponding remedies permissible under . . . Title VI." Respon-
dents point to Merrill Lynch, Pierce, Fenner & Smith, Inc. v.
Curran, 456 U. 8., at 381-382, which inferred congressional
intent to ratify lower court decisions regarding a particular
statutory provision when Congress comprehensively revised
the statutory scheme but did not amend that provision. But
we recently criticized Curran's reliance on congressional
inaction, saving that “[a]s a general matter . . . [the] argu-
men[t] deserve[s] little weight in the interpretive process.”
Central Bank of Denver, N. A v. First Interstate Bank of
Denver, N. A, 511 U. 8, at 187. And when, as here, Con-
gress has not comprehensively revised a statutory scheme
but has made only isclated amendments, we have spoken
more bluntly: “It is ‘impossible to assert with any degree of
assurance that congressional failure to act represents’ af-
firmative congressional approval of the Court's statutory
interpretation.” Pofterson v, MeLean Credit Union, 4891
1.8, 164, 175, n. 1 {1989) (quoting Johnson v. Transporta-
tion Agency, Santa Clara Ciy., 480 U.S. 616, 671-672
(1987) (SCALIA, JJ., dissenting)).

Neither as originally enacted nor as later amended does
Title VI dizplay an intent to create a freestanding private
right of action to enforce regulations promulgated under



Cite as; B2 8, (2001) 17

Orpinion of the Coart

§6023% We therefore hold that no such right of action
exists. Since we reach this conclusion applying our stan-
dard test for discerning private causes of action, we do not
address petitioners’ additional argument that implied
causes of action against States {and perhape nonfederal
state actors generally) are inconsistent with the elear
statement rule of Pennhurst State School and Hospital v.
Halderman, 4561 U. 8. 1 {1981). See Dawis v. Monroe
County Bd. of Ed., 526 U, 5. 629, 656-657, 634685 (1999)
(HKENNEDY, J., dissenting).
The judgment of the Court of Appeals is reversed.

It is so0 ordered.

8The dissent complaine that we “offe(r] little affirmative support” for
this conclusion. Ppst, at 24. But as JUSTICE BTEVENS has previcusly
recognized in an opinion for the Court, "affirmative” evidence of con-
grecsional intent must be provided for an implied remedy, ool against
it, for without such intent "the essential predicate for implication of a
private remedy simply doss not exist” Morthieest Airfines, fne, 451
U. 5, at 94, The dissent's assertion that “petitioners hove marshalid
substantial affirmative evidence that o private dght of action exista to
enforce Title V1 and the regulotions validly promulgated thereunder,” post,
at 24-25, w26 (second emphasis added), once again begs the queaticn
whether authorization of a prvate nght of action to enforce a statute
constitutes authorization of a private nght of action to enforce egulations
that go beyvond what the statute itself requires.
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JUSTICE STEVENS, with whom JUSTICE SOUTER, JUSTICE
CINSBURG, and JUSTICE BREYER join, disgenting.

In 1964, as part of a groundbreaking and comprehenaive
civil rights Act, Congress prohibited recipients of federal
funds from discriminating on the basis of race, ethnicity,
or national origin. Title VI of the Civil Rights Act of 1964,
T8 Stat, 252, 42 U, 8, C. §52000d to 20004—7. Pursuant to
powers expressly delegated by that Act, the federal agen-
cies and departments responsible for awarding and ad-
ministering federal contracts immediately adopted regula-
tions prohibiting federal contractees from adopting policies
that have the “effect” of discriminating on those bases. At
the time of the promulgation of these regulations, pre-
vailing principles of statutory construction assumed that
Congress intended a private right of action whenever such
a cauge of action was necessary to protect individual rights
granted by valid federal law. Relying both on this pre-
sumption and on independent analysis of Title VI, this
Court has repeatedly and consistently affirmed the right
of private individuals to bring eivil suits to enforce rights
guaranteed by Title VI, A fsir reading of those cases, and
coherent implementation of the statutory scheme, requires
the same result under Title VI's implementing regula-
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tions,

In separate lawsuits spanning several decades, we have
endorsed an action identical in substance to the one
brought in this case, see Lau v. Nichols, 414 U. 8. 563
(1974); demonstrated that Congress intended a private
right of action to protect the rights guaranteed by Title VI,
see Cannon v, University of Chicago, 441 U, 8. 677 (1979):
and concluded that private individuals may seek declara-
tory and injunctive relief against state officials for viola-
tions of regulations promulgated pursuant to Title VI, see
Guardians Assn. v. Civdd Serv. Comm'n of New York City,
463 U. 5. 582 (1983). Giving fair import to our language
and our haldings, every Court of Appeals to address the
question has concluded that a private right of action exists
to enforce the rights guaranteed both by the text of Title
V1 and by any regulations validly promulgated pursuant
to that Title, and Congress has adopted several statutes
that appear to ratify the status quo.

Today, in a decision unfounded in our precedent and
hogtile to decades of settled expectations, a majority of this
Court carves out an important exception to the right of
private action long recognized under Title VI In so doing,
the Court makes three distinct, albeit interrelatad, errors.
First, the Court provides a muddled account of both the
reasoning and the breadth of our prior decisions endorsing
a private right of action under Title VI, thereby obscuring
the conflict between those opinions and today's decision.
Second, the Court offers a flawed and unconvincing analy-
aig of the relationship between §§601 and 602 of the Civil
Rights Act of 1964, ignoring more plausible and persua-
sive explanations detailed in our prior opinions. Finally,
the Court badly misconstrues the theoretical linchpin of
our decision in Cannon v. University of Chicago, 441 U, 8.
677 (1979), mistaking that decision's careful contextual
analysis for judicial fiat,
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I

The majority is undoubtedly correct that thizs Court has
never said in so many words that a private right of action
exists to enforce the disparate-impact regulations promul-
gated under §602. However, the failure of our cases to
state this conclusion explicitly does not absolve the Court
of the responsibility to canvass our prior opinions for
guidance. HReviewing these opinions with the care they
deserve, I reach the same conclusion as the Courts of
Appeals; This Court has already considered the question
presented today and concluded that a private right of
action exists,?

When this Court faced an identical case 27 vears ago, all
the Justices believed that private parties could bring
lawsuits under Title VI and its implementing regulations
to enjoin the provision of governmental serviess in a man-
ner that discriminated against non-English speakers. See
Lou v. Nichols, 414 1. 8. 563 (1974). While five Justices

tJuet about every Court of Appeals has either explicitly or implicithy
held that a private right of action exista to enfores all of the regulations
igsund pursuant to Title VI, including the disparate-impact regulations.
Fﬂﬂecﬂmﬂﬂhﬂdm-immta:phmﬂy see, e Powell v. Ridge, 189
F. 3d 387, 400 (CA3 1999); Chester Residents Concerned Jor Queality
Living v, Seif, 132 F. 3d 925, 936-937 (CA3 1997), summarily dism'd,
624 U1 5. 974 (1998); Dawid K, v. Lone, 839 F. 2d 1265, 1274 (CAT
1388); Bondoval v, Hogan, 197 F. 3d 484 (CALL 1999) [case below), Ses
alsg Latinos Unidos De Chelsea v. Secretary of Housing and Urban
Development, 790 F. 2d 774, 785, n. 20 (CA1 1986); New York Urban
League, Inc. v. New York, 71 F. 8d 1031, 1036 (CA2 1995); Fergueon v.
Charleston, 186 F. 3d 469 (CA4 1999), rev'd on other grounda, 532 1, 5,
— (2001} Castonedo v, Pickard, T81 F. 2d 466, 465, n. 11 {CAE 1986);
Buchanan v, Boltvar, 99 F. 34 1352, 1366, o. & (CAS 1998); Larry P, w.
Files, 793 I, 2d 9609, 381-082 (CAS 1986); Villanueva v, Carers, 85 F.
3d 481, 486 (CA10 1996), No Court of Appeals has ever reached a
contrary conclugion, But cf New York City Envireimentol Justice
Alliance v. Giulioni, 214 F. 3d 65, 72 (CA2 2000) (suggesting that the
question may be open),
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zaw no need to go beyond the command of §601, Chief
Justice Burger, Justice Stewart, and Justice Blackmun
relied specifically and exclusively on the regulations to
support the private action, see id., at BE9 (Stewart, J.,
concurring in result) (citing Mourning v. Family Publica-
tions Service, Inc., 411 U. 8. 356, 369 (1973); Thorpe v.
Housing Authority of Durham, 393 U. 5. 268, 280-281
(1969)). There is nothing in the majority’s opinion in Lau,
or in earlier opinions of the Court, that is not fully consis-
tent with the analysis of the concurring Justices or that
would have differentiated between private actions to
enforce the text of §601 and private actions to enfores the
regulations promulgated pursuant to §602. See Guardi-
ons, 463 U. S8, at 591 (principal opinion of White, J.)
{deacribing this history and noting that, up to that point,
no Justice had ever expressed disagreement with Justice
Stewart's analysis in Lauw).®

Five years later, we more explicitly considered whether
a private right of action exists to enforce the guarantees of
Title VI and its gender-based twin, Title IX. See Cannon
v, University of Chicago, 441 U. 8, 677 (1979). In that case,
we examined the text of the statutes, analyzed the pur-
pose of the laws, and canvassed the relevant legislative

*Indesd, it would have been remaykable if the majority had offered
any disagreement with the concurpng apalysis as the conourriog
Justices prounded their argument in well-established principles for
determining the availability of remedies under repulations, prioeiples
that all but coe Member of the Court had endersed the previous Term.
See Mourning v. Family Publiootisng Service, Inc., 411 1. B. 35§, 369
(1973% id,, at 378 Mouglas, J., joined by Stewart and BERNQUIST, JJ.,
COnCWITing in part and dissenting in part) (agresing with the majority's
analysis of the regulation in question); but see id., at 383, n. 1 (Powall,
J., dissenting) (reserviog analysis of the regulation's wabdity). The
other decision the concurring Justices cited for this well-established
prionciple was unanimous and ooy five years old. Ses Thorpe v. Hous-
ing Authority of Durkam, 393 U 8. 268 (1968),

__ﬂ—a—-
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history. Our conclusion was unequivocal: “We have no
doubt that Congress intended to create Title IX remedies
comparable to those available under Title VI and that it
understood Title VI as authorizing an implied private
cause of action for victims of the prohibited discrimina-
tion." Id., at T03.

The majority acknowledges that Cannon is binding
precedent with regard to boath Title VI and Title IX, ante,
at 3—4, but seeks to limit the scope of its holding to cases
involving allegations of intentional discrimination. The
distinction the majority attempta to impose is wholly
foreign to Cannon’s text and reasoning, The opinion in
Cannon consistently treats the question presented in that
case as whether a private right of action exists to enforce
“Title IX" (and by extension "Title V1™),* and does not draw
any distinctions between the various types of discrimina-
tion outlawed by the operation of those statutes. Though
the opinion did not reach out to affirmatively preclude the
drawing of every conceivable distinction, it could hardly
have been more clear as to the scope of its holding: A
private right of action exists for “victims of the prohibited
discrimination." 441 U, 8, at 703 (emphasia added). Not
some of the prohibited diserimination, but all of it.4

*Hee Cannon, 441 U0, 5, at 687, 699, 702, n. 33, 703, T06, n. 40, 70O

1The majority 15 undoubtedly correct that Cannon was not a case
about the subatance of Title TX but rather about the remedies available
under that statute. Therefore, Cannon can not stand as a precedent for
the proposition either that Title IX and its implementing regulations
reach intantional discrimination or that they do not do so. What
Connon did hold is that all the discrimination prohibited by the regula.
tory scheme contained in Title IX may be the subject of & private
lawsuit, As the Court today concedes that Cannon's holding applies to
Title VI claima as well as Title IX claima, ante, at 3—4, and assumes
that the regulations promulgated pursnant to §602 are validly promul.
gated antidiscrimination measures, onie, at 5, it is clear that today's
opinion is in auhstantial tension with Cannon's reasoning and holding.
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Moreover, Cannon waa itself a disparate-impact cage.
In that case, the plaintiff brought suit against two private
universities challenging medical school admissions policies
that set age limits for applicants. Plaintiff, a 39-year-old
woman, alleged that these rules had the effect of discrimi-
nating against women because the incidence of inter-
rupted higher education is higher among women than
among men. In providing a shorthand description of her
claim in the text of the opinion, we ambiguously stated
that she had alleged that she was denied admission “be-
cause she is a woman,” but we appended a lengthy foot-
note setting forth the details of her disparate-impact
claim. Other than the shorthand deseription of her claim,
there is not a word in the text of the opinion even sug-
gesting that she had made the improbable allegation that
the University of Chicago and Northwestern University
had intentionally discriminated against women. In the
context of the entire opinion (including both its analysis
and its uncontested description of the facts of the casa),
that single ambiguous phrase provides no basis for limit-
ing the case's holding to incidents of intentional discrimi-
nation. If anything, the fact that the phrase "because she
is a woman" encompasses both intentional and disparate-
impact claims should have made it clear that the reason-
ing in the opinion was equally applicable to both types of
claims. In any event, the holding of the case certainly
applied to the disparate-impact claim that was described
in detail in footnote 1 of the opinion, ud., at 630.

Our fractured decision in Guardians Asasn. v. Civil Serv,
Comm'n of New York City, 463 U, 3. 582 (1983), reinforces
the conclusion that this issue is effectively settled. While
the various opinions in that case took different views as to
the spectrum of relief available to plaintiffs in Title VI
cases, a clear majority of the Court expressly stated that
private parties may seek injunctive relief against govern-
mental practices that have the effect of discriminating



Cite an: 53211 5. (2001} T

Srevens, J., dissenting

against racial and ethnic minorities. Id., at 594-596, 607
(White, J.); id., at 634 (Marshall, J., dissenting); id., at 638
(STEVENS, J., joined by Brennan and Blackmun, JJ., dis-
senting). As this case involves just such an action, its
result ought to follow naturally from Guordianas.

As I read today’s opinion, the majority declines to aceord
precedential value to Guardians because the five Justices
in the majority were arguably divided over the mechanism
through which private parties might seek such injunctive
relief This argument inapires two responses, First, to
the extent that the majority denies relief to the respon-
dents merely because they neglected to mention 42
U. 8. C. §1983 in framing their Title VI claim, thia case is
something of a sport. Litigants who in the future wish to
enforce the Title VI regulations against state actors in all
likelihood must only reference §1983 to obtain relief;

EMone of the relevant opimions was absolutely clear as to whether it
envisioned such suits as being brought directly under the statute or
under 42 11 8, C, §1983. Howewer, a close reading of the opinions
leaves little doubt that all of the Justices making up the Guordions
majority contemplated the availability of private actioms brought
direetly under the statute, Justice White fairly explicitly rested his
eonclusion on Connon's holding that an implied right of action exists to
enforce the termas of both Title VI and Title IX. Cuardions, 463 11, 3,
at 584-585. Given that fact and the added consideration that his
opinion appears to have equally contemplated snits against private and
public parties, it is clear that he epvisioned the availability of imjune-
tive relief directly under the statute. Justice Marghall's opinion never
mentivns §1983 and refers simply to “Title V1 actions." Id., at 625, In
addition, his opinion can only be read as contemplating auits on egual
terma against both public and private grantees, thus also suggesting
that he sssumed such suite could be brought directly under the statute.
That leaves my opinion. Like Justice White, [ made it quite clear that I
belisved the right to sue to enforce the duparate-impact regulations
fellowed directly from Cannon and, hence, was built directly into the
statute. 463 1, B, at 635636, and n. 1. However, I did also note that,
in the alternative, relisf would be available in that particular case
under §1983,
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indeed, the plaintiffs in this case (or other similarly situ-
ated individuals) presumably retain the option of re-
challenging Alabama's English-only policy in a complaint
that invokes §1983 even after todav's decision.

More important, the majority's reading of Guardians is
strained even in reference to the broader question whether
injunctive relief iz available to remedy viclations of the
Title VI regulations by nongovernmental grantees. As
Guardians involved an action against a governmental
entity, making §1983 relief available, the Court might
have discussed the availability of judicial relief without
addressing the scope of the implied private right of action
available directly under Title VI. See 463 U. 8., at 638
(STEVENS, J.) ("Even if it were not settled by now that
Tite V1 authorizes appropriate relief, both prospective
and retroactive, to victims of racial diserimination at the
hands of recipienta of federal funds, the same result would
follow in this case because the petitioners have sought
relief under 42 U0 5. C. §19837 (emphasis deleted)). How-
ever, the analysis in each of the relevant opiniona did not
do s0.f Rather than focusing on considerations epecific to

"The Court today cites one sentence in my fnal footoote in Guard-
ans that it suggests is to the conteary. Anfe, at 7 (citing 463 U 8, at
G645, n, 18), However, the Court misreads that sentence. In his opinion
in Guardions, Justice Powell had stated that hg sould affirm the
judgment for the reasons stated in his dissent in Cannon, see 483 U, 3.,
at B08-610 {opinion concurring in judgment), and that he would also
hold that private actions asserting violations of Title VI could not be
brought under §1983, id., at 610, and 5. 3. One reason that be ad-
vanced in support of thess coneclusions waa his view that the standard
of proof in a §1983 action against public officials would differ from the
standard in an action against private defendants. Id, at 608, 0. 1. Ina
footnote at the end of my opinion, #d., at 645, n. 18, I responded (per-
haps inartfully) to Justice Powell. I noted that the fact that §1983
authorizes a lawsuit against the police depariment based on its viola.
tion of the governing administrative regulations did not mean, as
Justice Powell had suggestad, “that a similar action would be unavail-
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§1983, each of these opinions looked instead to our opinion
in Cannon, to the intent of the Congress that adopted Title
V1 and the contemporaneous executive decisionmakers
who crafted the disparate-impact regulations, and to
general principles of remediation.”

In summary, there is clear precedent of this Court for
the proposition that the plaintiffs in this case can seek
mjunctive relief either through an implied right of action
or through §1983. Though the holding in Guardians does
not compel the conclusion that a private right of action
exists to enforce the Title VI regulations against private
parties, the rationales of the relevant opinions strongly
mnply that resalt. "‘When that fact s coupled with wur
holding in Cannon and our unanimous decision in Lau,
the answer to the question presented in this case 18 over-
determined.® Even absent my continued belief that Con-
gress intended a private right of action to enforce both
Title VI and its implementing regulations, [ would answer

able agninst a similarly situpted private party.” fbid, [ added the
sentence that the Court guotes today, onfe at 7, not to pesent® 4 quis-
tion, but rather to explain that the record did sob support Justice
Powell's hypothesis regarding the standard of proof. [ thought then, as
I do now, that a viclation of regulations adopted pursuant to Title VI
may be satablished by proof of discriminatory impact in a §1983 action
againgt state actors and also in an implied action sgainst private
parties, Bpe 0.5, supra. Contrary to the Court's partial guotation of
my opinion, see ande, at 7, n. 3, what [ wrote amply reflected what I
thought, See 463 U0, 8, st 635 Ma private action against recipiénts of
federal fonds™), id., at 636 (implied causfe] of action™); id., at 638
(“Title VI authorizes appropriate relief").

dJustice Powell was quite correct in noting that it would be anomaloas
to pssume that Congress would heve intended to make it easier to
recover from public officials than from preivate parties, That anomaly,
however, dees Dot seem to troable the majorty today.

T8ee n. b, supra.

f8ee alse Bazemnore v. Fridoy, 478 U 8. 385 (1986) (per cwrtam) (ad-
judicating on the merits a claim brought under Titla VI regulations).
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the question presented in the affirmative and affirm the
decision of the Court of Appeals as a matter of slare
decigis.?

*The sottled expectations the Court undercuts today derive not only
from judicial decsiops, bat alse fom the consistent statements and
actions of Congress. Congress' aclions over the last two decndes reflact
a clegr understanding of the existepnee of a privake right sction fo
enfores Title VI and its implementing regulations, In addition to
numprpus other small-scale amendments, Congress has twice adopisd
legislation expanding the reach of Title VI. See Civil Rights Restora-
tion Act of 1987, §6, 102 Stat. 31 (vodified at 42 U, 5 C. §2000d—a)
lexpending delnition of “pregram”); Rekalilitation As Amendmenis of
1986, §1003, 100 Stat, 1846 (codified at 42 UL 8, C, §20004-T) (explicithy
abrogating States’ Bleventh Amendment immunity in suits under Titls
WIk

Buth of these bills were adopted after this Court's decision in Lo,
Cannen, and Guardions, and after mest of the Courts of Appeals had
affirmatively ackoowledged an inplisd private right of action to enforee
the disparate impace reguiations. Their legislatios histories expliciily
roflect the fact that hoth proponents and opponents of the bills assumed
that the full breadih of Title VT (including the dispargte impact regula-
tiong promulgeted pursaant to ) would be enfopceable in privete
actinns, See, 2.8, Uil Rights Act of 1984: Hearings on 5. 2668 before
the Bubcommittes. on the Conatitutipn of the Senate Committes on the
Judiciary, 98th Cong., 2d Sess., B30 (1984) (memo from the Office of
Managiement and Budget objecting to the Civil Hights Restoration Act
of 1987 bacause it would bring more entities within the scope of Title VI
thereby subjecting them to “private lawsuits" to enforce the disparste
impact regulations); id, at 532 (same memo warning of a proliferation
of “discriminatory offects” suits by “members of the bar”™ acting as
"private Attorneva General”); 134 Cong. Rec, 4267 (1988) (statement of
Sen, Hatch) (arguing that the disparate impact regulations go too far
and noting that that is a particular problem because “[o}f courss,
advpcacy groups will be able to briog private lawauits making the same
allegations before mderal judges"); see also Bref for United States 24,
. 16 {eollecting testimony of academnies advizsing Copgress that private
lawgnits were available to enforce the disparate impact regulations
under pxisting precedent).

Thus, thiz case gies well bevend the pormal situagion o which "after
a eomprebensive repaxmination and significant amendment” Congress
“left intact the statutory provisions under which the federal courts had
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Il

Underlying the majority’s dismissive treatment of our
prior cases is a flawed understanding of the structure of
Title VI and, more particularly, of the relationship be-
tween $§601 and 602, To some extent, confusion as to the
relationship between the provisions is understandable, as
Title VI is a deceptively simple statute. Section 601 of the
Act lays out its straightforward commitment: “No person
in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be
denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial
assistance.” 42 U.S. C. §2000d. Section 602 “"authorize(s]
and direct[s]” all federal departments and agencies em-
powered to extend federal financial assistance to issue
“rules, regulations, or orders of general applicability” in
order to “effectuate” §601's antidiscrimination mandate.
421U, 8. C. §20004-1."

On the surface, the relationship between §§601 and 602
is unproblematic—§601 states a basic principle, §602
authorizes agencies to develop detailed plans for defining
the contours of the principle and ensuring its enforcement.
In the context of federal civil rights law, however, nothing
ie ever sp simple. As actions to enforee §601's antidis-
crimination principle have worked their way through the
courts, we have developed & body of law giving content to
§601's broadly worded commitment. E.g., United States v.

implied a private cause of action” Merrill Lynch, Flerge, Fenner &
Smitk, Inc. v, Cyrron, 456 118, 353, 381-382 (1982). Here, there is oo
nesd to rest on presumptions of Enowledge and ratification, because the
direct evidence of Congress' undergtanding is plentiful,

0The remapinder of Title V1 provides for judicial and pdministrative
review of agenmcy actions taken pursuant to the statute, §2000d4-2;
Imposts chrtain limitations not at issue in this case, §520004-3 to
2000d—4; and defines some of the terms fund in the other provisions of
the statubs, §200d—4n.
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Fordice, 505 U. 8. 717, 732, n. 7 (1992); Guardicns Azsn. v.
Civil Serv, Comm'n of New York City, 463 U. 5. 582 (1983);
Regents of Univ. of Cal. v. Bakke, 438 11. 8. 265 (1978), As
the majority emphasizes today, the Judiciary’s under-
standing of what conduct may be remedied in actions
brought directly under §601 is, in certain ways, more
circumseribed than the conduct prohibited by the regula-
tions. Ses, eg., anle, at 5.

Given that seeming peculiarity, it i8 necessary to ex-
amine closely the relationship between §§601 and 602, in
order to understand the purpose and import of the regula-
tions at izgue in this case. For the most part, however, the
majority ignores this task, assuming that the judicial
decisions interpreting §601 provide an authoritative inter-
pretation of its true meaning and treating the regulations
promulgated by the agencies charged with administering
the statute as poor step-cousina—either parroting the
text of §601 (in the case of regulations that prohibit inten-
tional discrimination) or forwarding an agenda untethered
to §601's mandate (in the case of disparate-impact
regulations),

The majority’s statutery analysis does viplence to both
the text and the structure of Title VI. Section 601 does not
stand in isolation, but rather as part of an integrated
remedial scheme. Section 602 exists for the sole purpose
of forwarding the antidiscrimination ideals laid out in
§601.11 The majority's persistent belief that the two sec-
tions somehow forward different agendas finds no support
in the atatute. Nor does Title VI anywhere suggest, let
alone state, that for the purpose of determining their legal
effect, the “rules, regulations, [and] orders of general

18ae 42 11, 8. C. §2000d-1 (§60%) (“Ench Federal department and
agency which is empowered to extend Federal Bnancial sssstance ... 18
authorized and directsd to effectunte the provigions of [§601] ... by
issuing rules, regulations, or orders of general applicability™).
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applicability” adopted by the agencies are to be bifurcated
by the judiciary into two categories based on how closely
the courts believe the regulations track the text of §601.

What makes the Court’s analysis even more troubling is
that our cases have already adopted a simpler and maore
sengible model for understanding the relationship between
the two sections, For three decades, we have treated §602
as granting the responsible agencies the power to issue
broad prophylactie rules aimed at realizing the vision laid
out in §601, even if the conduet captured by these rules is
at times broader than that which would otherwise be
prohibited.

In Lau, our first Title VI case, the only three Justices
whose understanding of §601 required them to reach the
question explicitly endorsed the power of the agencies to
adopt broad prophylactic rules to enforce the aims of the
statute. As Justice Stewart explained, regulations prom-
ulgated pursvant to §602 may “go beyond . , , E01" a8 long
as they are “reasonably related” to its antidiscrimination
mandate., 414 U, 5., at 571 (Stewart, J., joined by Burger,
C. J., and Blackmun, J., concurring in result). In Guardi-
ans, at least three Members of the Court adopted a similar
understanding of the statute. See 463 U, 5, at 643
(STEVENS, ., foined by Brennan and Blackmun, F., dis-
senting). Finally, just 16 years ago, our unanimous opinion
in Alexander v. Choate, 469 U, 8. 287 (1985), treated this
understanding of Title VT's structure as settled law., Writ-
ing for the Court, Justice Marshall aptly explained the
interpretation of §602's grant of regulatory power that
necessarily underlies cur prior caselaw: “In essence, then,
we [have] held that Title VI [has| delegatad to the agencies
in the first instance the complex determination of what sorts
of disparate impacts upon minorities constituted sufficiently
significant social problems, and [are] readily encugh reme-
diable, to warrant altering the practices of the federal
grantees that halve] produced those impacte™ Id., at 293
204,
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This understanding is firmly rooted in the text of Title VI,
As §602 explicitly states, the agencies are authorized to
adopt regulations to “effectuate” §601's antidiscrimination
mandate. 42 U. 8. C. §2000d-1. The plain meaning of the
text reveals Congress’ intent to provide the relevant agen-
cieed with sufficient authority to transform the statute's
broad aspiration into social reality. So too does a lengthy,
consistent, and impassioned legislative history.™

This legislative design reflects a reasomable—indeed
inspired—model for attacking the often-intractahle prob-
lem of racial and ethnic discrimination. On its own terms,
the statute supports an action challenging policies of
federal grantees that explicitly or unambiguously violate
antidiscrimination norms (such as policies that on their
face limit bepefits or services to certain races). With
regard to more subtle forms of discrimination (such as
arhemes that limit bepefits or services gn ostenaihly race-
neutral grounds but have the predictable and perhaps
intended consequence of materially benefiting some races
at the expense of others), the statute does not establish a
static approach but instead empowers the relevant agen-
ciee to evaluate social circumstances to determine whether
there is a need for stronger measures.! Such an approach

I Sep, g, 110 Cong. Bee 6643 (1064) (atatoment of Sen. Humpheoy)
{"Birpple justicy requires that public funds, to which all taxpayers of all
races contributa, not be spent in any fashion which emcourages, en-
trenchegs, subsidizes, or results in racial discrimination™; id., at 1620
(statement of Rep. Celler) (describing §602 as requiring federnl agen-
cied to “resxamine” their programs “to make syre that adeguate action
has boan taken bo preclede | | discrimination”} .

121t is important, in this context, to note that regulations prohibiting
policies that have a disparate impact are not necessarily aimed only—
of gven primgrly—at vpintentiong] discrimipation. Many policies
whase wery intent 18 to discrimingte are Bamed in &8 race-neutral
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builds into the law fexibility, an ability to make nuanced
assesaments of complex social realities, and an admirable
willingness to credit the possibility of progress,

The "effects” regulations at issue in this case represent
the considered judgment of the refevant agencies that
discrimination on the basis of race, ethnicity, and national
origin by federal contractses are significant social prob-
lems that might be remedied, or at least ameliorated, by
the application of a broad prophylactic rule, Given the
judgment underlying them, the regulations are inspired
by, at the service of, and inseparabiy intertwined with
§601's antidiscrimination mandate. Contrary to the ma-
jority’s suggestion, they “applly]” §601's prohibition on
diserimination just as surely as the intenfional discrimi-
nation regulations the majority concedes are privately
enforceable. Ante, at 7.

To the extent that our prior cases mischaracternze the
relationship between §§601 and 602, they err on the side
of underestimating, hot overestimating, the comnection
between the two provisions. While our cases have explic-
itly adopted an understanding of §601's scope that is
somewhat narrower than the reach of the regulations, 4

mannar. [t is often difficult to obtain direct evidence of this motivating
animus. Therefors, sn apency decsion to adoplt disparate-impact
regulabings may yery woll roflact 3 dslormonation by that agency that
substantial intemtional diserimingtion pervades the mdustry it i3
charged with regulating but that such discrimination s diffcult to
prove dirgctly. As I have stated bofore; "Frequently the most probative
pvidence of intent wiil be objective ewidence of what actuadly Lappened
rather than evidence describing the subjective state of mind of the
actor.” Washington v. Dovis, 426 U, 8, 220, 263 (1976) (concarring opin-
ion). O this reading, Title VI simply accords the agencies the power to
decida wheiher or not to credit such gvidencs,

W8Bee, ¢, Alexander v. Choate, 469 1. B. 287, 203 (1085) (stating, in
dicta, “Title VI iteelf directly reschles] only instances of intentional
digerimination"); Quardioer Assm, v, il Seree Doope s of Now York
City, 463 1], 3. 582 (1983) (in separate opitipns, seven Justices indicate




18 ALEXKANDER v. SANDOVAL

STEVENE, J., dissenting

they have done 80 in an unorthodox and somewhat hap-
hazard fashion.

Cur conclusion that the legislation only encompasses
intentional discrimination was never the subject of thor-
ough consideration by a Court focused on that question.
In Bakke, five Members of this Court concluded that §601
only prohibits race-based affirmative action programs in
situaticns where the Equal Protection Clausze would im-
pose a similar ban. 438 U. 5., at 287 (principal opinion of
Powell, J.); id., at 325, 328, 352 (Brennan, J., joined by
White, Marshall, and Blackmun, JJ., concurring in judg-
ment in part and dissenting in part).’® In Guardians, the
majority of the Court held that the analysis of those five
Justices in Bukke compelled as a matter of stare decisis the
conclusion that §601 does not on its own terms reach
disparate impact cases, 463 U. S, at 610-611 (Powell, .,
concurring in judgment); id., at 612 (0'CoNNoOR, J., concur-
ring in judgment); id., at 642 (STEVENS, J., joined by Bren-
nan and Blackmun, JJ.). However, the opinions adopting
that conclusion did not engage in any independent analy-
gis of the reach of §601. Indeed, the only writing on this
subject came from two of the five Members of the Bakke
“majority,” each of whom wrote separately to reject the
remaining Justices' understanding of their opinions in
Bakke and to insist that §601 does in fact reach some
instances of unintentional discrimination. 463 U. 5., at
583590 (White, J.); id., at 623-624 (Marshall, J., dis-
senting).’® The Court's occasional rote invocation of this

S—

that §601 on ite face bars only intentional diserimination).

#® Of course, those five Justices divided over the application of the
Equal Protection Clause—and by extension Title VI—to affirmative
action cases. Therafore, it is somewhat strange to treat the opinions of
those five Justices in Bokke as constituting a majority for any particu-
lar substantive interpretation of Titls VI

"WThe fact that Justices Marshall and White both falt that the opin-
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Guardians majority in later cases ought not obscure the
fact that the guestion whether §601 applies to dispa-
rate-impact claims has never been analyzed by this Court
on the merits, 17

In addition, these Title V] cases seemingly ignore the
well-established principle of administrative law that is
now most often described as the *Chevron doctrine.” See
Chevron U, 8, A. Inc. v. Maiural Resources Defense Council,
Ine, 467 11, 5, 837 (1984). In most other contexts, when
the agencies charged with administering a broadly-worded
statute offer regulations interpreting that statute or giv-
ing concrete guidance ae to its implementation, we treat
their interpretation of the statute's breadth as controlling
unless it presents an unressonable construction of the
statutory text. See thid. While there may be some dispute
ag to the boundaries of Chevron deference, see, e.g., Chris-
tensen v. Harria County, 529 U. 8. 576 (2000), it iz para-
digmatically appropriate when Congress has clearly dele-
gated agencies the power to issue regulations with the
force of law and established formal procedures for the
promulgation of auch regulations 1#

wn they coauthored in Bokke did not resolve the guestion whether Title
¥l on its face reaches disparatedmpact claims beliss the majority's
agaertion thot Bokke "hod drawn precisely that distinction,” ante, at &,
n. 2, much less its implication that it would have been "absurd™ to think
otherwiss, ibid.

Vn this context, it is worth noting that in a variety of other settings
the Court has interpreted similarly ambiguous cvil nghts provisions to
prohibit some policies based on their disparate impact on a protected
group. See, e.g., Griggs v. Duke Power Co., 401 U. 8. 424, 432 (1971)
(Title VII); City of Rome v. Unibed States, 446 10, 8. 166, 172-173 (1980}
(§5 of the Voting Rights Act); of Alexander v. Choate, 469 11 5., at 202—
294 {explaining why the Rehabilitation Act of 1975, which was modeled
after §601, might be considered to reach some instances of disparate
impact and then assuming that it does for purposes of deciding the
cane),

Y¥In relying on the Chewron doctrine, | do not mean to suggest that
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If we were writing on a blank slate, we might very well
conclude that Chevron and similar cases decided both
before and after Guardians provide the proper framework
for underatanding the structure of Title VI. Under such a
reading there would be no incongruity between §§601 and
602, Instead, we would read §602 as granting the federal
agencies responsible for distributing federal funds the
authority to issue regulations interpreting §601 on the
assumption that their construction will—if reasonable—be
incorporated ints our understanding of §601's meaning.™®

qur dectsien ia Dhevron staded & pow rale Erat reguites the wholeaals
resonmideration of cur statutory interpretation precedents. Inatead, I
eontinue to adhere to my position 1 Sullivan v. Bverhart, 484 U, 5. 83,
103-104, n & (1990 (stating that Chevron merely summarized “well-
settled principles”). Im suggesting that, with regard fo Title VI, we
might reconsider whether cur prior decisions gave sufficient deference
to the agencies’ interpretation of the statute, I do no more than ques-
tion whether in this particular instanes we paid aufficient consideration
i3 those “well-sattled principles.”

#The legislative history strongly indicates that the Congress that
adopted Title VI apd the admanistration that proposed the statute
ingtpnded that the agencies and departments would utilize the autherity
granted under §602 to shape the substantive contours of §601. For
example, during the hearings that preceded the passape of the statute,
Attorney General Kennedy apreed that the administrators of the
various sgencies would have the power to define “what constitutes
digerimination” wnder Title VI and “what acts or omissions are to be
forbidden” Civil Rights—The Presmdents Program, 1963: Hearings
bafore the Senate Committee on the Judiciary, 88th Cong., lat Sess.,
399400 (1963} spa also Civil Rights: Hearings befors the House
Committes on the Judiciary, 38th Cong., 1st Bess., pt. 4, p. E740 (1963}
(remarks of Attorney General Kennedy) (pnly after the apencies "estab-
Ligk ihe rules” will recipients "undgretznd what they can and cannod
dn"). [t was, in fact, concern for this broad delegation that inspired
Congrees to amend the pending bill to emsure that all regulations
itsued pursuant to Title VI would have to be approved by the President.
Bee 42 10, 3. C. §20004-1 (aying ouf the requirement); 110 Cong, Bec,
2409 ({1964) (remarks of Rep. Lindsay mtroducing the amendment},
For further discusgion of this legislative history, see Guordions, 163
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To resolve this case, however, it is unnecessary to an-
swer the question whether our cases interpreting the
reach of §601 should be reinterpreted in light of Chevron.
If one wnderstands the relationship between §§601 and
602 through the prism of either Chevron or our prior Title
V1 cases, the question presented all but answers itself. If
the regulations promulgated pursuant to §602 are either
an authoritative construction of §601's meaning or pro-
phylactic rules necessary to actualize the goals enunciated
in §601, then it makes no sense to differentiate between
private actions to enforce §601 and private actions to
enforce §602. There is but one private action to enforce
Title VI, and we already know that such an action exists ™
See Connon, 441 U, 5., at 703.

I1I
The majority couples ite flawed analysis of the structure
of Title VI with an uncharitable understanding of the
substance of the divide between those on this Court who
are reluctant to interpret statutes to allow for private

11, 8., at 615-524 (Marshall, J., dissenting); Abernathy, Title ¥1 and the
Constitution: & Hepulatory l-'[-m'h*'t oy Defining “THscrimination,” TO
Geo, L J, 1 (1961).

#The majority twice suggests that I “be(g] the guestion” whether a
private Tight of action to enforce Titly VI necessamily encompasses a
right of action to enforos the regulations validly promulgated pursuant
to the statuta. Ante, at 6, n. 2, 17, 0. 8. As the above analysis demon-
atrates, [ do no such thing. On the eontrary, 1 demonstrate that the
disparate-impact regulations promulgated pursuant to §602 are—and
have always been considered to be—an important part of an integrated
remedial scheme intended to promote the statute’s antidiserimination
goala. Oiven that fact, there is simply no logical or legal justification
for differentiating between actions o enforce the regulatioms and
actions to enforee the statutory text, Purthermore, as my integrated
approach reflects the longstanding practice of this Court, see n. 2,
supra, it 18 the majority's largely uwpexplained assumption that a
private right of action to enforcs the dispacate-impact regulations must
be independeantly established that “begs the question.”
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rights of action and those who are willing to do so if the
claim of right survives a rigorous application of the crite-
ria set forth in Cort v, Ash, 422 U, 8. 66 (1975). As the
majority narrates our implied right of action jurispru-
dence, gnie, at 10~11, the Court's shift to a more skeptical
approach represents the rejection of a common-law judicial
activism in favor of a principled recognition of the limited
role of a contemporary “federal tribunal” Anie, av 1D
According to its analysis, the recognition of an implied
right of action when the text and structure of the statute
do not absclutely compel such a conclusion is an act of
mdicial seli-indulgence. As much as we would like o help
those dizsadvantaged by discrimination, we must resist the
temptation to pour ourselves "one last drink.” Ante, at 11.
To do otherwise would be to "venturfe] bevond Congress's
intent." Ibid,

Overwrought imagery aside, it is the majority’'s ap-
proach that blinds itself to congressional intent, While it
remaing true that, if Congress intends a private right of
action to support statutory rights, “the far better course is
for it to specify as much when it creates those rights,”
Cannon, 441 U.S., at T17, its failure to do so does not
absolve us of the responsibility to endeavor to discern its
intent. In a series of cases since Cort v. Ash, we have laid
out rules and developed strategies for this task.

The very existence of these rules and strategies assumes
that we will sometimes find manifestations of an implicit
intent to create such a right. Our decizion in Cannon
represeni® one such tecasion. As the Connon opinion iter-
ated and reiterated, the question whether the plaintiff had a
right of action that could be asserted in federal court was a
“question of statutory construction,” 441 U. 8, at 688, see
also id., at 717 (REHNQUIST, .., concurring), not g question
of policy for the Court to decide. Applying the Cort v. Ash
factors, we examined the nature of the rights at issue, the
text and structure of the statute, and the relevant legisla-
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tive history.?? Our conclusion was that Congress unmis-
takably intended a private right of action to enforce both
Title IX and Title V1. Our reasoning—and, as | have dem-
onstrated, our holding—wag equally applicable to inten-
tional discrimination and disparate impact claims.*

Underlying today’s opinion is the conviction that Cean-
non must be cabined because it exemplifies an "expansive
rights-creating approach.” Franklin v. Guinnett Couniy
Public Schools, 503 U. 8. 60, 77 (1992) (ScALIA, J. concur-
ring in judgment), But, as | have taken pains to explain,
it was Congress, not the Court, that created the cause of
action, and it was the Congress that later ratified the
Cannon holding in 1986 and again in 1988, See 508 1. 8.,
at 72-73.

In order {0 imposa its own preferances as to the avail-
ahility of judicial remedies, the Court today adopts a
methodology that blinds itself to important evidence of
congressional intent. It iz gne thing for the Court to ig-
noreé the import of our holding in Cannon, as the breadth
of that precedent is a matter upon which reasonable ju-
ristés may differ. It is entirely ancther thing for the ma-
wridy o ignore the reasorang of that opinion and the
evidence coptained therein, as those arguments and that

BThe text of the atatvte contaiped “an upmistakable focus oo fhe
benafited class,” 441 17, 5., at 691; its legislative history “rather plainly
indicates that (ongrees intended to create such a remedy,” id., at 694;
the legpalators’ repeated roferences to private enforcement of Title VI
refipcied “thair mient with respect 1o Tithe T2, id., at 996-628; and the
absepce of legialative action to change the prevalling view with regpect
to Title VI Left us with “no doubt that Congress intended to craate Title
IX remedies comparable (0 those available under Title VI and that it
wederseed Tile Y1 as potbheridng an fmplicd private (aase of ackion
for victims of prohibited discrimination,” id., at T03.

'We should got overloak the fact that Canron was decided after the
Bokks majority had conchaded that the coverage of Tifle VI was co-
extamsive with the covarage of the Equal Protaction Clause.
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evidence gpeak directly to the question at issue today. As
I stated above, see n. 21, supra, Cannonr carefully ex-
plained that both Title VI and Title IX were intended to
benefit a particular class of individuals, that the purposes
of the statutes would be furthered rather than frustrated
by the implication of a private right of action, and that the
legilative histories of the statutes support the conclusion
that Congress intended soth a right. See alae Part 1V,
infra. These conclusions and the evidence supporting
them continue to have foree today.

Similarly, if the majority is genuinely committed to
deciphering congressional intent, its unwillingness to even
consider evidence as to the context in which Congress
legislated is perplexing. Congress does not legizlate in a
vacuum. As the respondent and the Government suggest,
and as we have held several times, the objective manifes-
tations of congressional intént to create a private right of
action must be measured in light of the enacting Congress'
expectations as to how the judiciary might evaluate the
question. See Thompson v. Thompson, 484 U. 8 174
(1988, Merrill Lynch, Pilerce, Fenner & Smith, Ine. v,
Curran, 456 U, 8. 353, 378-379 (1982); Cannon, 441 U, §,,
at 695699

At the time Congress was considering Title VI, it was
normal practice for the courts to infer that Congress in-
tended a private right of action whenever it passed a
statute designed to protect a particular class that did not
contain enforcement mechanisms which would be
thwarted by a private remedy. See Merrill Lynch, 456
U. 8., at 374-3756 (discussing this history). Indeed, the

#like any other type of evidence, contextual evidemce may be
trumped by other more parsuasive evidencs, Thus, the fact that, when
evaluating older statutes, we have at times reached the conclusion that
Congress did sot imply a private right of acton does not have the
significance the majority suggests. Anfe, at 13-14.
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very year Congress adopted Title VI, this Court speafi-
cally stated that “it is the duty of the courts to be alert to
provide such remedics as are necessary to make effective
the congressional purpose.” oJ. I Case Co, v. Borak, 377
U. 8. 426, 433 (1964). Assuming, as we must, that Con-
gress was fully informed as to the state of the law, the
contemporary context presents important evidence as
to Congress' intent—evidence the majority dechines to
congider.

Ultimately, respect for Congress’ prerogatives 18 meas-
ured in deeds, not words. Today, the Court coins a new
rule, holding that a private cause of action to enforce a
statute does not encompass a substantive regulation
issuad to effectuate that statute unless the regulation does
nothing more than “authoritativelv construe the statute
itaelf" Ante, at 7.* This rule might be proper if we were
the kind of “common-law court” the majority decries, ante,
at 10, inventing privats rights of action never intended by

#uly one of this Court's myriad private right of activn cases even
hints at such a rule, See Centrol Bank of Denver, N, A, v. First Inter-
state Bank of Denver, N, A, 511 UL 5. 164, 173 (1894), Ewven chat
decigion, however, dosa not fully support the majority’s position for two
important reasons. Ficst, it is not at all clear that the majonty opinion
in that case simply held that the regulation in question could not be
enforced by private action; the opinion also permits the reading, as-
sumed by the dissent, that the majority was in effect invalidating the
regulation in gquestion, Jd., at 200 (Srevess, J., disseating) ("The
majority leaves little doubt that the Exchange Act does not even permit
the SEC to pursue aiders and sbettors in civil enforcement actions
under §10b) and Rule 108—5"). Second, that case involved a right of
action that the Court has forthrightly acknowledged was judicially
created in exactly the way the majority now condemmna, See, 2.g., Blue
Chip Stamps v, Moner Drug Stereg, 421 T 5, 723, 737 (1975} (deecribing
povate actions under Bule 10b-5 as “a judicial cak which hes groen from
Little more than a legislative acoro™. As the action in question was in
offect a common-law right, the Court was more within its nghts to liomit
that remedy than it would be in a case, such as this one, where we have
held that Congress dlearly intended such a rght,
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Congress. For if we are not construing a statute, we cer-
tainly may refuse to create a remedy for violations of
federal regulations. But if we are faithful to the commit-
ment to discerning congressional intent that all Members
of this Court profess, the distinction is untenable. There
15 simply no reason to assume that Congress contem-
plated, desired, or adopted a distinction between regula-
tions that merely parrot statutory text and broader regu-
lations that are authorized by statutory text,®

IV
Bevond its flawed structural analysis of Title VI and an
evident antipathy toward implied rights of action, the
majority offers little affirmative support for its conclusion
that Congress did not intend to create a private remedy for
violations of the Title VI regulations.® The Court offers

B Bes Uuardions, 463 U 5., at 636 (STEVENS, J., dissenting) Tt 15
one thing to conclude, as the Court did in Connon, that the 1964
Congress, legislating when implied causes of action were the rule
rather than the exception, reasonably assumed that the intended
beneficiaries of Title VI would be able to vindicate their rights in court.
It is quite another thing to beliewe that the 1964 Congress substantially
qualified that assumption but thought it unnecessary to tell the Judic-
ary about the qualification™).

*8The majority suggests that its failure to offer such support is ir-
ralevant, becanuse the burden is on the party seeking to establish the
existonce of an implied right of action. Ante, at 17, n. 8. That responee
confuses apples and sranges, Undoubtedly, anyone seeking to bring a
lawauit has the burden of establishing that private individuals have the
right to bring auch a suit. However, once the courts have examined the
statutory scheme under which the individual seeks to bring & suit and
determined that & private right of action doss exist, judges who seek to
impose heretofore unrecognized hmits on that right have a responsibil-
iy to offer reasenod arguments drawn from the text, structurs, or
history of that statute in order to justify such Emitations, Mnrauwr. in
this case, the petitioners hove marshaled substantial affirmative
evidence that a private right of action exists to enforee Title VI and the
regulations validly promulgated thereunder, See supra, at 21-22, It
strikes me that it aide rather than hinders their case that this evidence
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epaentially tweo reasons for its position. First, it attaches
significance to the fact that the “rights.creating” language in
§601 that defines the classea protected by the statute is not
repeated in §602. Ante, at 13-14. But, of course, there was
no reason to put that language in §602 because it is per-
fectly obvious that the regulations authorized by §602 must
be designed to protect precisely the same people protected
by §601. Moreover, it is self-evident that, inguistic niceties
notwithstanding, any statufory provision whose stated
purpose is to "effectuate” the eradication of racial and ethnic
discrimination has as its “focus” those individuals who,
absent such legislation, would be subject to discrimination.

Second, the Copurt repeats the argument advanced and
rejected in Cannon that the express provision of a fund
cut-off remedy “suggests that Congress intended to pre-
clude others.™ Ante, at 14, In Cannon, 441 1. 8., at 704-
708, we carefully explained why the presence of an explicit
mechanism to achieve one of the statute’s objectives (en-
suring that federal funds are not used “to support dis-
eriminatory practices”) does not preclude a conclugion that
B private right of action was intended to athieve the stat-
ute's other principal objective ("to provide individual
citizens effective protection against those practices™). In
support of our analysis, we offered policy arguments, cited
evidence from the legislative history, and noted the active
suppott of the relevant agencies, Ibid. Tntoday's decision,
the Court does not grapple with—indeed, barely acknowl-
edges—our rejection of this argument in Cannon,

Like much else in its opinion, the present majority’s
unwillingness to explain its refusal to find the reasoning
in Cgnnan pereudsive suggeets that todey's decision is the
unconscious product of the majority's profound distaste for

—

is already summarized in an opinion of this Court. Ses Connon, 441
11 8., at 691-703.
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implied causes of action rather than an attempt to discern
the intent of the Congress that enacted Title VI of the
Civil Rights Act of 1964, Its colorful disclaimer of any
interest in “venturing beyond Congress's intent,” ante, at
11, has a hollow ring.

v

The question the Court answers today was only a0 open
question in the most technical sense. Given the prevailing
eongensus in the Courts of Appeals, the Court, ghould haye
declined to take this case. Having granted certiorari, the
Conrt should have answered the guestion differently by
simply according respect to our prior decisions. But moat .
importantly, even if it were to ignore all of Gur post-1964
writing, the Court should have answered the question
diffsrently on the merits,

I respectiully dissent.




