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pushing her aside or at least using the to who started these unfortunate events, 
force necessary to remove her hands or this court cannot say that what occurred 
arm from his vehicle. Petitioner's on March 5, 1971, illustrates reasonable 
statements of March 5 and 18, 1971. activity considering the circumstances. 
The documents on file and the compila- All petitioner had to do to rectify the 
tion of them in the Board's decision situation was to lock his vehicle. His 
clearly illustrate that these two had at refusal, a repetition of several past re
best "no use" for one another and indi- fusals, led in turn to an altercation. The 
cate that quite probably some physical Board's determination that this was an 
contact occurred between them on March unwarranted and unreasonable over-re-
5, 1971, when she pointed out the un- action on petitioner's part cannot fairly 
locked doors on petitioner's truck. be labeled capricious, arbitrary, fraudu-

The Board, choosing to rest its deci- lent, or as indicating bad faith, and thus 
sion on whether or not the altercation must stand. 
which they found to have occurred was 
sufficient to justify termination of peti
tioner's contract, found that Mrs. Bauer 
had an obligation, as officer-in-charge, 
to assure the safe transport of the 
mails, and was properly performing that 
duty when petitioner "reacted in an un-
reasonable, unwarranted and excessive 
manner", thus demonstrating unreliabili
ty sufficient to justify termination of 
the contract. Board Decision, November 
3, 1971, page 8. 

Although the Board, by its order of 
July 13, 1971, elected to rest its decision 
on the effect of the "altercation", it also 
noted that it would consider all other 
circumstances as part of the background 
leading to the altercation. Thus, the 
Board properly could consider the re
peated warnings made to the petitioner 
concerning his violations of Postal Regu
lation. 

It cannot be concluded that the 
Board's decision is unsupported by sub
stantial evidence. Although there may 
be doubt as to who was initially at fault 
in these provocations, there is substan
tial evidence that petitioner repeatedly 
violated regulations and that the alterca
tion of March 5, 1971, was the conse
quence of a lawful attempt to correct the 
wayward pattern. This court is unable 
to say that the evidence fails to support 
the Board's jUdgment. 

N or can it be meritoriously contended 
that the decision is arbitrary, capricious, 
fraudulent, or indicative of bad faith on 
the part of the Board. Though, again, 
reasonable men might have differed as 
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Consolidated cases which were be
gun by habeas corpus petitions alleging 
that petitioners had been tried and con
victed without counsel solely on account 
of their indigency and which were later 
enlarged by petitioners' amendment 
alleging, under civil rights statute and 
as representatives of all indigent citi
zens facing prosecution in specified mu
nicipal court, that United States Su
preme Court decision precluding impris-
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onment without representation by coun
sel was not being properly followed in 
such municipal court and praying for in
junctive relief to correct such practice. 
The District Court, William A. McRae, 
Jr., Chief Judge, held that injunctive re
lief was consistent with principles of eq
uity, comity and federalism and that 
prosecuting attorney for the municipal 
court and his agents and employees 
would be enjoined from depriving an in
digent facing 'prosecution for any of
fense punishable by imprisonment, in
cluding an offense punishable by fine 
when the fine might be automatically or 
administratively transformed into a jail 
term for nonpayment, of his right to 
counsel unless specified conditions exist
ed or unless specified actions had been 
taken. 

Injunction and final judgment en
tered. 

I. Courts ~262.1 
Plaintiffs may not invoke the equi

table jurisdiction of federal district 
court if there exists adequate remedies 
at law. 

2. Courts ~262.1 
Alternative, to equitable relief in 

consolidated cases under civil rights 
statute seeking injunctive relief, on be
half of indigents facing prosecution in 
specified municipal court, for purpose of 
correcting practice which allegedly 
failed to follow United States Supreme 
Court decision precluding imprisonment 
without representation by counsel, con
sisting of each indigent petitioning for a 
habeas corpus writ after being confined 
unlawfully was inadequate, and thus eq
uitable jurisdiction of federal district 
court could be invoked. 28 U.S.C.A. § 
2254(b); 42 U.S.C.A. § 1983. 

3. Courts ~508(7) 
Where petitioner-plaintiffs did not 

ask, in consolidated cases which were be
gun by habeas corpus petitions and 
which were later enlarged by their 
'amendment alleging, under civil rights 
statute and as representatives of indi
gents facing prosecution in specified 

municipal court, United States Supreme 
Court decision precluding imprisonment 
without representation by counsel was 
not being properly followed in such mu
nicipal court and praying for injunctive 
relief to correct existing practice, that 
enforcement of any city ordinance or 
state law be enjoined or invalidated and 
did not ask that any conduct be made 
unpunishable, injunctive relief by feder
al district court was fully consistent 
with principles of comity and federal
ism. 42 U.S.C.A. § 1983. 

4. Courts ~508(7) 
Municipal court prosecuting attor

ney and his agents and employees would 
be enjoined from depriving an indigent 
of right to counsel by prosecuting him 
for any offense punishable by imprison
ment, including an offense punishable by 
fine when the fine might be automati
cally or administratively transformed 
into a jail term for nonpayment, unless 
the indigent was represented by counsel 
or made intelligent and voluntary waiver 
after having been fully informed as to 
his constitutional rights and as to 
charges and possible punishment. 

5. Criminal Law ~641.4(2) 
With respect to trial of an indigent 

in municipal court for any offense pun
ishable by imprisonment, including an 
offense punishable by fine when the fine 
may be automatically or administrative
ly transformed into jail term for non
payment, any written waiver of right to 
counsel can be executed by the indigent 
only after it has been read to him and 
he has had an opportunity to ask ques
tions about it. 

6. Courts ~508(7) 
If an accused who was released on 

bail asked that municipal court appoint 
a lawyer, prosecuting attorney of speci
fied municipal court and his agents and 
employees would be enjoined from prose
cuting such accused for any offense pun
ishable by imprisonment, including an 
offense punishable by fine when the fine 
might be automatically or administra
tively transformed into a jail term for 
nonpayment, unless municipal court 
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judge determined that the accused was was begun by petition for writ of ha
able to afford service of a lawyer and be as corpus on the ground that petition
gave him opportunity to retain counsel ers had been tried and convicted without 
or unless such judge determined that ac- counsel solely on account of their indi
cused was unable to afford services of a gency. Petitioners-plaintiffs Gilliard, 
lawyer and appointed counsel to repre- Hudson and Evans relied on the add i
sent him. tional grounds of vagueness and over

7. Courts ~508(7) 
If an accused who was incarcerated 

asked that municipal court appoint a 
lawyer for him, prosecuting attorney 
and its agents and employees would be 
enjoined from prosecuting such an ac
cused for any offense punishable by im
prisonment, including an offense punish
able by fine when the fine might be au
tomatically or administratively trans
formed into a jail term for nonpayment, 
unless municipal court judge determined 
that accused was able to afford a lawyer 
and gave him opportunity to retain 
counselor unless such judge determined 
that accused was unable to afford a law
yer and either made immediate appoint
ment of counselor deferred appointment 
but immediately held bail hearing, giv
ing special attention to affording Eighth 
Amendment right to bail. U.S.C.A. 
Const. Amend. 8. 

• 
Russell H. Showalter, Jr., Paul C. 

Doyle, Duval Legal Aid Assn., Jackson
ville, Fla., for petitioners-plaintiffs. 

Martin J. Mickler, Asst. State's Atty., 
T. Edward Austin, Jr., Charles P. Pil
lans, III, Gen. Counsels, Jacksonville, 
Fla., for respondents-defendants. 

INJUNCTION AND FINAL 
JUDGMENT 

WILLIAM A. McRAE, Jr., Chief 
Judge. 

Petitioners-plaintiffs in these consoli
dated cases were convicted of various of
fenses punishable by imprisonment for 
terms of less than six months in theMu
nicipal Court of Jacksonville on various 
occasions prior to the decision of Arger
singer v. Hamlin, 407 U.S. 25, 92 S.Ct. 
2006, 32 L.Ed.2d 530 (1972) in June of 
this year. Each of the present cases 

breadth of the disorderly conduct ordi
nance under which they were convicted. 
That ordinance has since been repealed, 
Jacksonville, Fla., Ordinance 72-420-
210, June 23, 1972, and its validity is 
not at issue here. 

Because, at the time of filing of the 
respective petitions, the Florida courts 
had clearly enunciated their view that 
there was a right "to court-appointed 
counsel only when the offense carries a 
possible penalty of more than six months 
imprisonment," State ex reI. Argersin
ger v. Hamlin, 236 So.2d 442, 444 (Fla. 
1970), this Court ruled that the require
ment of 28 U.S.C. § 2254(b) had been 
met and entertained the petitions. Fi
nal decision was deferred, however, 
pending a definitive resolution of the is
sue of accused misdemeanants' right to 
counsel by the United States Supreme 
Court in Argersinger v. Hamlin, then 
under review by that Court. 401 U.S . 
908, 91 S.Ct. 887, 27 L.Ed.2d 805 (1971) 
(cert. granted). Pending such resolu
tion, petitioners were released on their 
own recognizance. Cf. Boyer v. City of 
Orlando, 402 F.2d 966 (5th Cir. 1968). 
Subsequently the Municipal Court set 
aside each conviction complained of. 

In March of 1971, this lawsuit as
sumed its present structure; the origi
nal petitioners were permitted to amend 
so as to allege, under 42 U.S.C. § 1983, 
as representatives of the class consisting 
of indigent citizens facing prosecution 
in the Municipal Court of Jacksonville, 
that Argersinger is not being properly 
followed in the Municipal Court, and to 
pray that an injunction issue for the 
purpose of correcting the existing prac
tice. Only the petitioners-plaintiffs con
victed of offenses other than disorderly 
conduct are properly named as plaintiffs 
on this count because of the repeal of 
the disorderly conduct ordinance. Peti-
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tioners-plaintiffs Gilliard, Hudson and 
Evans are, therefore, no longer in this 
litigation because their claims for ha
beas relief, like the habeas claims of the 
other petitioners, are moot. 

What remains at issue in the present 
case accordingly is the federal question 
of whether the rules and standards laid 
down in Argersinger and relat¢d deci
sions are being followed in the Munici
pal Court of Jacksonville with respect to 
the remaining named plaintiffs and the 
class they represent, all indigent citizens 
facing prosecution in that court, and the 
legal question of what this Court's duty 
is in the circumstances. 

The Facts 
I 

In the hearing held in this <lase on 
September 19, 1972, the Court he~rd tes
timony from an assistant state attorney 
assigned as prosecutor in the Mqnicipal 
Court, two inmates at the city i, prison 
farm, a law student who observ~d pro
ceedings in the Municipal Court on four 
occasions, the custodian of Municipal 
Court records who produced these 
records at the hearing, and an assistant 
public defender who testified to proce
dures as to waivers of counsel in 'courts 
of record. From the evidence adduced, 
the Court concludes: 

1. In response to news of the deci
sion in Argersinger, and even before the 
text of the opinion was available to 
them, the judges and prosecutors of the 
Municipal Court of Jacksonville under
took, by way of implementing the deci
sion, to announce at the beginnipg of 
each day's session of court that persons 
accused of ordinance violations h4d the 
right to a lawyer, even if they could not 
afford to pay for his services. 

I. This "Waiver of Right to Counsel" re,ads 
as follows: 

I have been advised that I hav~ a 
right to have a lawyer present vHth 
me during all stages of these llroceed
ings_ 

I have been advised by the Court ant] 
understand that if I am financially un
able to employ or retain a lawyer to 
represent me one will be appointed for 
me by the Court, without cost or obliga
tion on my part. 

2. As of a month ago, the two munic
ipal judges heard an average of three 
hundred cases a week, although the fig
ure is now considerably lower because 
persons accused of public intoxication 
are no longer tried in Municipal Court. 

3. The Municipal Court of Jackson
ville is not a court of record. 

4. The current practice in the Munic
ipal Court is for the two full-time prose
cutors to review the cases beforehand in 
order to determine whether conviction 
for the offense charged would be· appro
priately punished by imprisonment. 
Only if they decide that it would be do 
they ask an individual defendant these 
questions, or their equivalent: (1) Do 
you wish to have an attorney represent 
you in this case? (2) Do you under
stand that you are entitled to a lawyer 
without cost to you if you are too poor 
to pay one? (3) Do you understand 
that you may go to jail if you are con
victed? 

One of the prosecutors testified that 
it takes two to five minutes for the 
prosecutor to ask each defendant those 
questions. If the defendant answers 
that he does not want a lawyer, but that 
he understands his right to have counsel, 
he is asked to sign a waiver.l This 
form waiver is not read to the defend
ant, but it is given to him in time for 
him to read it himself if he is able to 
read. 

5. If this preliminary questioning 
does not take place, the judge does not 
ordinarily impose a jail sentence. On at 
least one occasion, however, a jail sen
tence was imposed on an indigent citizen 
without his having waived the right to 

I have been informed of the charge 
(or charges) against me and I under
stand that a jail sentence may be im
posed upon me if I am convicted. 

I further understand that the maxi
mum penalty in this Court for any of
fense or combination of offenses is Four 
Hundred Fifty Dollars ($450.00) or 
Seventy-Five (75) Days or both. 

I hereby waive my right to a lawyer 
and request that I be allowed to repre
sent myself. 
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counselor having been 
existence of the right. 

advised of the fendants held in jail have priority in ap
pointment over those released on bond. 

6. If the prosecutor decides not to 
advise a defendant of his right to coun
sel and the trial results in conviction, 
the judge ordinarily imposes a fine. 

7. If a person who has been fined is 
unable to pay the fine, he is directed to 
telephones in the rear of the courtroom 
and permitted to try to raise the money 
from friends and relatives or others. 

8. If the accused is unable to pay the 
fine or to persuade someone else to pay 
it for him, he is automatically and ad
ministratively taken into custody pur
suant to Jacksonville, Fla., Code § 304.-
103 (1965), and he is detained until the 
fine is paid or until he works off the 
fine at the rate of five dollars per day.z 

9. On August 18, 1972, six persons 
were incarcerated for failure to pay 
fines. Noone was incarcerated as a re
sult of the imposition of a jail sentence. 
On August 24, 1972 (this date was se
lected at random during the hearing) 
the records reveal that only eight of 
thirteen persons incarcerated had been 
sentenced to jail. The other five were 
unable to pay their fines. 

10. If a person requests a lawyer, 
saying that he cannot afford to pay for 
one himself, he is held in jail until a 
lawyer is appointed, unless the judge de
cides that the defendant is in fact sol-
vent or releases him on bond. 

11. Every Wednesday two or three 
lawyers come to Municipal Court as part 
of a program under the auspices of the 
J acksonvi1le Bar Association. There are 
more defendants than lawyers, but de-

2. In some circumstances, a prisoner's jail 
time may be tolled at the rate of only 
two dollars per day: 

Credit for Employment. Any prison
er sentenced to the custody of the Sher
iff by the Municipal Court for failure 
to pay a fine or serving a sentence im
posed by the Municipal Court as an 
alternative to the payment of a fine 
shall not be en ti tled to a credit for good 
conduct under Section 306.301, but shall 
receive a credit to be applied against the 
fine as follows: 

34B F.Supp.-4Blf. 

The rights plaintiffs seek to vindicate 
in the present case have recently been 
articulated by the United States Su
preme Court with great clarity. Only a 
year and a half ago, the Court held that 
"the Constitution prohibits the State 
from imposing a fine as a sentence and 
then automatically converting it into a 
jail term solely because the defendant is 
indigent and cannot forthwith pay the 
fine in ful1." Tate v. Short, 401 U.S. 
395, 398, 91 S.Ct. 668, 671, 28 L.Ed.2d 
130 (1971) (quoting Morris v. Schoon
field, 399 U.S. 508, 509, 90 S.Ct. 2232, 
26 L.Ed.2d 773 (1970». See Williams 
v. Illinois, 399 U.S. 235, 90 S.Ct. 2018, 
26 L.Ed.2d 586 (1970). Even more re
cently, the Court held "that absent a 
knowing and intelligent waiver, no per
son may be imprisoned [for any of
fense] unless he was repre
sented by counsel at his trial." Arger
singer v. Hamlin, supra, 407 U.S. at p. 
47, 92 S.Ct. at p. 2017, 32 L.Ed.2d at p. 
538. The Court went on to say that this 
holding "is applicable to aU criminal 
prosecutions, including prosecutions for 
violations of municipal ordinances. The 
denial of the assistance of counsel will 
preclude the imposition of a jail sen
tence." Id., 407 U.S. at p. 38, 92 S.Ct. at 
p. 2013, 32 L.Ed.2d at p. 539 (quoting 
Application of Stevenson, 458 P .2d 414, 
419 (Or.1969». 

This . Court holds that these clear 
rights are being violated with the result 
that many citizens are being unlawfully 
deprived of their personal liberty. The 
Court concludes further that there is im-

(a) If the prisoner satisfactorily per· 
forms such work as may be assigned by 
the Sheriff or is determined by the 
institutional physician to be medically 
unable to perform work, five dollars per 
day. 

(b) If the prisoner unsatisfactorily 
performs such work as may be assigned 
by the Sheriff or refuses to work after 
being determined by the institutional 
physician to be medically able to per
form work, two dollars per day. Ord. 
69-296-461, Sec. 2, Jacksonville, Fla., 
Code § 306.302 (1971). 
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minent danger that members of the class 
of indigent citizens facing prosecution 
in the Municipal Court will similarly 
have their clearly established constitu
tional rights violated and suffer irrepar
able harm by being unlawfully deprived 
of their personal liberty. 

[1,2] Plaintiffs may not, however, 
invoke the equitable jurisdiction of this 
Court if there exist adequate remedies 
at law.3 In this situation, the alterna
tive to equitable, prospective relief is 
that each indigent citizen petition for a 
writ of habeas corpus after he has been 
confined unlawfully. This alternative is 
manifestly inadequate because no reme
dy is available until after irr~?arable 
damage has been sustained and fllay, be
cause of the time necessarily in~olved in 
such proceedings, prove unavapable at 
~f ' 

In deciding that 42 U.S.C. § 11983 is 
an exception to the anti-injUnct~on stat
ute, Mr. J. Stewart, writing Ifor the 
Court in Mitchum v. Foster, ~07 U.S. 
225, 243, 92 S.Ct. 2151, 2162, 32,L.Ed.2d 
705 (U.S. June 19,1972), said: ! 

[W] e do not question or qu~lifY in 
any way the principles of equiry, com
ity, and federalism that must restrain 
a federal court when asked to ~njoin a 
state court proceeding. 
For the reasons discussed above, an 

injunction in this case is fully copsonant 
with "the principles of equity." 

3. This ancient principle of equity juris
prudence is to be distinguished frofu the 
right of these plaintiffs to elect a:s be
tween state and federal forums in i seek
ing to vi~di?ate federal rights. Monf! oe v. 
Pape, 36a u.S. 167, 81 S.Ct. 473, 5 .... Ed. 
2d 492 (1961). ' 

I 
4. This may be seen from a post-A,rger-

singer sample of the right-to-counse~ city 
prisoner habeas cases that have reached 
this Court: Chandler v. Carson, No~ 7'2-
537-Civ-J-M (M.D.Fla. July 19, ~972) 
(petitioner released on his own recog
nizance by this Court while he pursues his 
state remedies; at the time of release, he 
had served 33 days of the 75 day sentence 
imposed in the Municipal Court); Oole
man v. Carson, No. 72-672-Civ-J"-M 
(M.D.Fla. Sept. 13, 1972) (dismisse4 for 
failure to exhaust; aggregate sentences 

[3] The Court also concludes and 
holds that injunctive relief is fully con
sistent with the views of comity and 
federalism expressed in Dombrowski v. 
Pfister, 380 U.S. 479, 85 S.Ct. 1116, 14 
L.Ed.2d 22 (1965) and in Younger v. 
Harris, 401 U.S. 37, 91 S.Ct. 746, 27 L. 
Ed.2d 669 (1971) and companion cases.5 

The plaintiffs in the present case do not 
ask that enforcement of any ordinance 
of the City of Jacksonville or any law of 
the State of Florida be enjoined or that 
any ordinance or law be invalidated. 
They do not ask that any conduct be 
made unpunishable. Although the first 
amendment rights which were the sub
ject matter in Younger and the other 
cases are of the greatest importance, 
personal liberty is surely no less impor
tant. See Pugh v. Rainwater, 332 F. 
Supp. 1107 (D.C.1971). 

It Is, accordingly, 

Ordered: 

[4] 1. Defendant Donald G. Nich
ols, as prosecuting attorney for the 
Municipal Court of Jacksonville, his 
agents and employees, are hereby en
joined from depriving indigent citizens 
facing prosecution in the Municipal 
Court of Jacksonville of their right to 
counsel by prosecuting any indigent citi
zen in the Municipal Court of Jackson
ville for any offense punishable by im
prisonment, including any offense pun
ishable by fine, when the fine may be 

of 105 days imposed for public intoxica
tion); Poythress v. Carson, No. 72-579-
Civ':"J-M (~I.D.Fla. Sept. 14, 1972) (re
leased on his own recogizance after hav
ing served 46 of 70 days); Johnson v. 
Carson, No. 72-535-Civ-J-M (M.D.Fla. 
Sept. 18, 1972) (dismissed as moot after 
75 days' incarceration); Odom v. Car
son, No. 72-538-Civ-J-M (M.D.Fla. 
Sept. 18, 1972) (dismissed as moot after 
60 days' incarceration). 

5. Boyle v. Landry, 401 U.S. 77, 91 S.Ct. 
758, 27 L.Ed.2d 696 (1971); Dyson v. 
Stein, 401 U.S. 200, 91 S.Ct. 769, 27 
L.Ed.2d 781 (1971); Samuels v. Mackell, 
401 U.S. 66, 91 S.Ct. 764, 27 L.Ed.2d 
688 (1971); Perez v. Ledesma, 401 U.S. 
82, 91 S.Ct. 674, 27 L.Ed.2d 701 (1971) ; 
Byrne v. Karalexis, 401 U.S. 216, 91 
S.Ct. 777, 27 L.Ed.2d 792 (1971). 
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automatically or administratively trans
formed into a jail term for nonpayment, 
unless 

(A) the defendant is represented by 
counsel; or unless 

(B) the defendant has made a waiver 
which is intelligent and voluntary in 
the opinion of the judge of the Mu
nicipal Court after 

(i) the defendant has been in
formed: 

(a) that he has a constitutional 
right to be represented by an 
attorney at every stage of the 
proceedings from that point on; 
and 
(b) that if he is unable to af
ford an attorney, the Court will 
promptly appoint an attorney 
for him without cost or obliga
tion to him; and 

(c) that he is not required to 
have an attorney if he does not 
so desire; and 
(d) what the charge or charges 
are and what the range of al
lowable punishment is for the 
charges individually and the 
maximum collectively; and 
(e) what lesser included of
fenses there are, if any; 

and after 

(ii) defendant has been asked 

(a) if he understands that he 
has a right to an attorney; and 
(b) if he wishes to have an at
torney and is able to obtain 
counsel for himself; and, if un
able, 
(c) if he wants the Court to 
appoint counsel for him. 

[5] 2. Any written waiver sh~ll be 
executed by a defendant only after it 
has been read to him and he has had an 
opportunity to ask questions about it. 

[6J 3. If an accused who is released 
on bail asks that the Court appoint a 
lawyer for him, defendant Donald G. 

Nichols, as prosecuting attorney for the 
Municipal Court of Jacksonville, his 
agents and employees, are enjoined from 
prosecuting him for any offense punish
able by imprisonment, including an of
fense punishable by fine, when the fine 
may be automatically or administrative
ly transformed into a jail term for non
payment, unless 

(A) the judge of the Municipal Court 
determines that the accused is in 
fact able to afford the services of a 
lawyer and gives the accused oppor
tunity to retain counsel; or unless 

(B) the judge of the Municipal Court 
determines that the accused is un
able to afford the services of a law
yer and appoints counsel to repre
sent the accused. 

[7J 4. If an accused who is incar
cerated asks that the Court appoint a 
lawyer for him, defendant Donald G. 
Nichols, as prosecuting attorney for the 
Municipal Court of Jacksonville, his 
agents and employees, are enjoined from 
prosecuting him for any offense punish
able by imprisonment, including an of
fense punishable by fine, when the fine 
may be automatically or administrative
ly transformed into a jail term for non
payment, unless 

(A) the judge of the Municipal Court 
determines that the accused is in 
fact able to afford the services of a 
lawyer and forthwith gives the ac
cused opportunity to retain counsel; 
or unless 

(B) the judge of the Municipal Court 
determines that the accused is un
able to afford the services of a law
yer, and either 

(i) makes immediate appoint
ment of counsel; or 

(ii) defers appointment of coun
sel but immediately holds a bail 
hearing, giving special attention 
to affording indigent citizens 
their eighth amendment right to 
bail. 


