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(The follow ng proceedings were held in open court
on April 18, 2005 at 12:10 p.m:)

THE COURT: | apol ogize for the delay. They filed,
as you folks are famliar with, the last mnute notion in
that other matter in addition to other matters that had been
gat hered. So we were, as you heard, debating.

Now, first, I well understand, Ms. Kistler and
Ms. Tanner, that the City reserves any right to appeal and
it's not waiving any rights by going on the assunption that
my order was correct and valid. And | appreciate your
cooperation in that regard.

| think as to the dates; Martinez, everybody seens
to agree it's Septenmber '99; Deeken, March 2000. The City
agrees only as to certification, not appointnment. And,
Nancy, let me -- those are ny notes, so |I'mnot | ooking at
the paper in chief. Am1 right there?

MS. KISTLER: That's correct.

THE COURT: By saying agrees to attorneys' fees and
argues no back wages, and, again, that's all prem sed, the
City is not waiving any rights to appeal and object on
appeal , et cetera.

And points out the duty to mtigate. Let's see, the
plaintiff's back pay, benefits, et cetera. One of the things
t hey want, dating back concerning benefits, back dating --

what are the words? And finally before | go any further, |
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want to enter the stipulation that has been filed and enter
it officially as part of the record of our proceedi ngs
herein. And that stipulation, the recent one that the
parties fil ed.

On the question of -- well, because | nmentioned that

jury question on the tel ephone the other day, let's see here,

Ms. Johns raised the question of the fact that the -- they
gi ve an advantage to an enpl oyee, | mean, nore than
advantage, it's big tine advantage to the enployees. | don't

t hi nk, Althea, that was raised early on in this case, and |
don't think it's a part of this case.

MS. JOHNS: Yes, it is, Judge. And I think
M . Di ekenper, we had discussed it on the tel ephone back in
t hi nk August or Septenber, and you ordered us to brief the
i ssue by Novenmber 2nd. And we did so. And we sent -- we
gave copies to you, M. Diekenper, of all the briefs.

MR. DI EKEMPER: Judge, that's what's in that rubber
band.

THE COURT: And | thought this related to the state
court cases solely.

MR. DI EKEMPER: That's what that is, Judge.

THE COURT: Well, what |I'msaying is, let's see,
Deeken is no on whether the state court proceedi ngs inpinged.
Do you have a neno in here, Althea?

MS. JOHNS: Yes, page 3 of my nmeno of October 1.
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THE COURT: Here we go.

MS. JOHNS: Second issue that has arisen.

THE COURT: \What's that, Althea?

MS. JOHNS: The m ddl e of page 3, the second
i ssue --

THE COURT: \What nunber?

MS. JOHNS: -- that has arisen.

THE COURT: Do | have the right page 3? It's
No. 11, 12, 13, 14? No, that's not what you're talking
about, | don't think. | have firefighter's conpliance with
the Court's order of October 1, 2004.

MS. JOHNS: That's correct.

THE COURT: Now | see the page 3. | was on whatever
the next page is, the petition, okay. So on page 3, "The
second issue that has arisen because the City seeks to hire,”
t hat one?

MS. JOHNS: Yes.

THE COURT: 1'll read that. Now, what |I'm saying is
that well may be an issue before the state judge. | don't
know how that it can be an issue before me if ny thinking is
correct. And what |I'msaying is, | may agree or disagree
with it as a matter of law. O course, it's whether | agree
or disagree doesn't make any difference, but | don't know
that there's been any allegation that it had an inpact as to

di scrim nation, any effect on this discrimnation, that plan

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

that they follow where they just hire City enpl oyees. And
"Il hear what Ms. Kistler says to that.

MS. JOHNS: As | understand how this works is that
if the test that you give has an adverse inpact on a
protected class, then the test has to be validated. And the
reason for the test not being validated before our test in
2003 is because there was no adverse inpact because there was
50/ 50 hiring, so there was no adverse inmpact on any group.

So now with the 2003 test, there's no nore consent
decree, so the persons being hired for the probationary
cl asses, if you go straight down the list there would be no
adverse inmpact as the list that was given in 2003, Decenber
2003. However, if the pronotional individuals are put at the
top of the list then there would have been according to our
calculations just | think five African Anericans. But then
the test was already validated. So the people of the
val i dated part of the test, the African Anericans, they have
no cause of action because -- okay, Judge, the test as we
said it predicts how a person would do in the test. There
were reliability studies, and you saw all that.

THE COURT: Yes, ma'am

MS. JOHNS: And according to the studies, if the
peopl e who woul d say were the first 30 persons who scored on
the test, if they -- they would be the best candi dates for

the job. However, they were not going to be the first people
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1 hired. As a matter of fact, the first 15 people were not

2 even hired, people that did the best 15 on the test.

3 THE COURT: Because of the benefit.

4 MS. JOHNS: Right.

5 THE COURT: Because of being an enpl oyee of the City
6 at the tine.

7 MS. JOHNS: Going to the head of the list. So,

8 Judge, that was our objection. And you already ruled on it.
9 THE COURT: Ma' antf?

10 MS. JOHNS: And you already ruled on it, Judge.

11 THE COURT: | ruled on that point?

12 MR. DI EKEMPER:  Yes, Your Honor.

13 THE COURT: \What did | say about that?

14 MR. DI EKEMPER: This is your order from Novenber --
15 or, I'msorry, Decenber the 3rd, and it was on the --

16 THE COURT: O what, 20047

17 MR. DI EKEMPER: ' 04, Judge. And you said the Court
18 found that the hearing of Novenmber 17, 2004 wi t hout

19 expressing an opinion on the merits of the claimthat fires
20 concerns were outside the scope of this case, which is just
21 t he case question you asked earlier. You already ruled on
22 that. There is no pleading before you alleging other than
23 the --
24 THE COURT: So, Althea, you're satisfied with that
25 t hen?
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MS. JOHNS: | don't agree with it, but I'm saying
you already ruled on it.

THE COURT: Because | know we had tal ked about it
and all. So that's decided. Now, then you don't have to say
anyt hi ng Nancy.

I think that there's a way that | can word an order
if given alittle bit of time -- when do you appear in front
of Judge Dowd, May --

MR. DI EKEMPER: 4th, | think it is.

MS. KISTLER: That's right.

THE COURT: That's fairly close. Which may

delineate what | think is left for himto decide. I know
that M. Blustein, and I'll hear fromBen in a mnute, in a
few m nutes hear fromyou. | know that both you and

Ms. Johns feel as if the state matters really belong to me or
that they are inpinging as they now stand on ny rulings as a
judge. And it's a close question because on one hand | think
| probably sonmewhere in there | retained possession --

MR. DIEKEMPER: | think you' ve already dealt with
this as well. You issued an order on Novenber 7, 2003 on our
notion, the intervenor's notion to clarify and anend your May
5, 2003 order. And this came on the heels of your order of
Novenber 5 of 2003 in which you dissolved the consent decree.
And you said in light of the Court's order of Novenber 5,

2003 di ssolving the consent decree, the Court finds that the
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appeal s taken to the Civil Service Conm ssion prior to
Decenber 3, 2003 deadline are not in danger of usurping

i ssues presently before this court. Therefore intervenor's
notion to --

THE COURT: | renmenber that now.

MR. DI EKEMPER: To clarify, paragraph 4 of the May 4
order is granted in part. And this is in our nenmo, Judge,

t hat we gave you

THE COURT: |I'mnot totally -- 1 mean, mny | anguage
may have been overbroad. And | think | can state an order
because | was -- and | don't think that -- | think | can set
out an order which would delineate precisely what | think is
bef ore Judge Dowd or should be before him and that's mainly
the area where the Civil Service Commi ssion based upon
what ever, and the practices that its agents foll ow concerning
testing and nore significantly the test for psychol ogica
personality matters, that's what you're questioning?

MR. DI EKEMPER: Yes, Judge.

THE COURT: By and | arge.

MR. DI EKEMPER: Yes. We have 16 individuals who
didn't pass the noncognitive portion of the test. And that
test was graded on two scales. It was graded on a custoner
service scale and it was graded on a performance scale. And
12 out of the 16 plaintiffs that | represent passed one scale

but not the other. And in one case the person mssed it by
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one point qualifying. And we're saying that --

THE COURT: You're saying that that's a state court
matter.

MR. DI EKEMPER:  Yes.

THE COURT: And Benjamn and Althea | think fee
ot herwi se.

MR. DI EKEMPER: Nothing to do with any race issues
or any of the issues before you.

THE COURT: And that was my hunch judgnent. And |
still can see a line, but, yeah, | see what they are getting
at. Now, | don't know that | want to go out and get into
that territory if it's not m ne.

Let ne first hear from M. Kistler. What are your
t houghts? You're the City attorney and municipal authority
her e.

MS. KISTLER: Sure. Well, | knowthis is an issue
that |'ve been westling with sone tine too because on one
l evel it doesn't seemto have any inpact on federal issues at
this point. It potentially could, you know, so |I don't know
if it's premature at this time or, you know, if that's
sonet hing we have to wait and see or that's sonething you
could get involved in to prevent that happening, but, | nean,
| can certainly see sonme parties here being, you know,
adversely inpacted, particularly if the state court is being

asked to -- the City is being asked to redesign these testing
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1 nmeasures as to these particular plaintiffs.

2 Yeah, | nean, it really depends on where the state
3 court judge sees his authority.

4 THE COURT: |'m just thinking out Ioud. And | think
5 | should be able to, whether | can or not is a different

6 thing, but | should be able to come up with an order

7 forgetting about the other problenms, you know, we have that
8 are in dispute, which would rather precisely delineate what
9 I -- you know, what | think is ny territory and what | think
10 is the state territory. Hopefully Judge Dowd, | don't know
11 himas well, I've net David. | know his brothers much

12 better. But I'msure he's cut fromthe sane cloth, he's a
13 good, capable young man. | would think that he woul d have no
14 problemw th it.

15 But 1"mtrying to think of the wording of it. And
16 we can get into that later. 1In fact, |I mght get all of you
17 involved in that. But it seens to ne that if they are just
18 t al ki ng about what Jerry Di ekenper said, if that's all Judge
19 Dowd is going to rule on, whether those guys were the
20 noncognitive part of it, it still, Jerry, the problem we
21 have, it's still part of what they did under this court's
22 order, right?
23 MR. DI EKEMPER: That's correct, Judge.
24 THE COURT: \What the experts did and all that.
25 MR. DI EKEMPER: But | think when you issued your
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order dissolving the decree --

THE COURT: Yes.

MR. DI EKEMPER: -- everything went away at that
point. | nean, both fire and the governnent had asked you to
not di ssolve the decree until there was a valid testing
pl ace. And you in your order specifically dealt with that
i ssue and said you didn't need to wait, and this decree is
gone. Once that decree is gone, you're not in the testing
busi ness anynore unl ess sonebody files a new conpl aint.
That's our position.

MR. BLUSTEIN: Your Honor, | would disagree.

THE COURT: This is M. Blustein.

MR. BLUSTEIN: Yes, Benjamn Blustein for the United
States. | think we're here today on this issue as a result
of another order that the Court issued in April of 2003 when
the Court granted the United States' notion for a TRO |
think that's an April 11th, 2003 order. And the Court
directed the City to inplement a witten exam nation for the
entry level fire fighter position that was valid. And the
City conplied with that order and selected a test devel opnent
firmin Mnneapolis. The City conplied with the schedule for
devel oping the test and adm nistering the test. And the
Court directed the City to develop a valid test.

And that's essentially the issue that is in front of

the Court now. And the way we see it is that this 15
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plaintiffs that M. Di ekenper represents are seeking to that
issue. In other words, is this a valid test. And they are
asking the state court judge to decide that.

THE COURT: On this test, Ben, all of you, it seens

to ne that it has been tacitly validated in this court by our

proceedi ngs herein. Nobody has objected to it. |In this case
| have. | don't think anything --
MR. BLUSTEIN: | would agree with that, Your Honor,

and the Court has given every opportunity to individuals to
object to the validity. M. Bobinette represents M. Deeken.
And M. Deeken is a plaintiff both in this case and in the
state court action. And he on behalf of his client has not
chal | enged the validity of the test.

It's my recollection that the Court has indicated to
the parties several tinmes that the Court would be open to
bringing in the experts to air out this issue of the
validity, bringing in -- | think Nancy has asked whet her the
City should bring in the people from M nneapolis. So if
anybody wanted to challenge the validity of the test, the
Court has provided a forumfor themto do that. But nobody
has. If we --

THE COURT: And that's over a period of tine.
mean, that isn't sonmething |ast week, Jerry, or |ast nonth.

MR. DI EKEMPER: Wel |, Judge, you issued that order

on -- you issued the TRO on April the 3rd. On May the 5th of
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"03 you ordered that the deadlines that were proposed -- on
the 11th you issued a TRO and told us to develop tinme, a tinme
line. On May the 5th you adopted that time line for the
devel opnent of the test. And on October 31, '03 the
intervenors filed a motion to clarify that order to see
whet her we coul d chall enge that noncognitive portion of the
test. And you entered your order of Novenber 7, '03 after
di ssol ving the decree on 11/5/03 saying that we could go
forward and that you didn't see any problem

So to say that nobody has chall enged anything isn't

correct. You gave us permi ssion to challenge it in state

court.

MR. BLUSTEIN: Your Honor, we had severa
conversations, | believe, about --

THE COURT: Let me say this. | think you're right,
but I never did -- | don't know that that order was intended

to say nore than, you know, the test, and nobody has
objected. And you still haven't objected. You were
intervenors. You never objected to that test to ny know edge
i n any pl eedi ngs.

MR. DI EKEMPER: And that's because | don't think
there's any basis for federal jurisdiction to bring a
chall enge to the test to you

THE COURT: Let me tell you, you know me well enough

to know | don't want any state court case or any state court
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busi ness. And ny only concern is what Benjamn is tal king
about here, and is that obviously | issued an order to the
City. We were all together. | issued it under the
consultation with every lawer in here or | think with every
| awyer, Ms. Tanner, Ms. Kistler, Bobinette, Craig, Diekenper,

Per ki ns was here, whatever, and M. Bl ustein. And we al

over the period of tine -- | mean, that was then.
Not having any -- the test was |'d say validated
tacitly. | don't know that there was any formality.

Nancy, you sent to ne this many papers, nore than
needed, but anyway, at the top of it was a page expl aining
what they had done. And that has never been -- when we say
val i dat ed, Nangl e has never said, okay, and we've never held
hearings on it if that's necessary.

MS. KISTLER: No, | believe one of the things we
sent you, Your Honor, was a validation study perforned by
PDRI, that was the test consultant that gave the test.

THE COURT: And | don't know that anyone el se got a
copy of that.

MR. BLUSTEIN. We did, Your Honor.

MR. DI EKEMPER: The government did.

THE COURT: You didn't, Jerry?

MR. DIEKEMPER: | don't know. | can't renenber.
There was so nuch concern about secrecy. | don't renmenber
whether -- | don't renmenber seeing it. Do you, Althea?
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MS. JOHNS: | don't renenber seeing it either.

THE COURT: | think you're right. [It's possible --

MR. DI EKEMPER: There was an in canera review of a
| ot of stuff.

THE COURT: -- Nancy, that | had you just send it ne
because you were concerned. They are in my office in
Savannah. And needl ess to say, no one el se sees them But
there were applications, things | didn't |ook through half of
them | just thunbed through them

MS. KISTLER: | think Your Honor had issued an
order, and there were certain things that we were to give to
the other parties and there were certain things that we were
to submt to yourself in chanbers and to the United States.
And which things went to who I'mnot quite sure, but | know
we're following an order when we sent those to the different
parties.

MR. BLUSTEIN:  Your Honor, going back to this issue
of how to delineate what's before Your Honor and what's
bef ore Judge Dowd, | remenber conversations that we were a
part of and the Court was a part of and Jerry was part of
where -- and tell me if I"'mwong -- where Jerry framed the
issue in state court as being one of procedural matters,
whereas the issues before this court were nore the substance
of the and the validity of the test. And by procedura

matters it was ny understanding that we were tal king about
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whet her --

THE COURT: Tineliness.

MR. BLUSTEIN:. O the Civil Service Comm ssion.

THE COURT: \Whether to file the papers at the right
tinme and all that stuff.

MR. BLUSTEIN: And | don't know if that was the --
that those conversations were the genesis of the Novenber
7th, 2003 order that Jerry referenced.

THE COURT: Well, ny menory is being jogged.
can't recall. | nean, | remenber that idea. Jerry, do you?
That procedural is in my mnd sonewhere.

MR. DI EKEMPER: Frankly, Judge, | can't tell you one

way or the other on that. | don't even know if | was at that
conversation, whether Perkins was there. | just don't
remenber .

THE COURT: Nancy, do you?

MS. KISTLER: Yes, and | think |I can speak to that.
VWhen we tal k about the procedural issues, the Civil Service
Commi ssion determined -- well, they limted their authority
in this case to deciding whether the candi dates had been
ranked or whether they had been scored properly. Under our
Civil Service rules it is our contention that they just had
the authority to determ ne whether the scores or whether the
tests were scored properly, that they do not have the

authority to go out and decide, well, is this the best test
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t hat coul d have been given, was there a better test. Because
that's why we hire testing consultants. So that was one
procedural issue that | think is before the state court.

Now, the other procedural issue is that the Civil
Servi ce Comm ssion --

THE COURT: How would you state that in one
sentence? | nmean, what you've said | think to me neans a | ot
nore than just procedure.

MS. KI STLER: It's --

THE COURT: As | think of the term

MS. KISTLER: | believe it would be both the
jurisdiction of the Civil Service Comm ssion and | guess --

THE COURT: Well, the jurisdiction, that would be a
state court matter just pure and sinple, the jurisdiction of
what ever the Civil Service Conm ssion is not certainly
sonet hing that I would judge on normally, let's put it that
way. And -- but the darn test thing, it's a puzzle
obviously. | don't think any one of us has a total grip on
it, because there's no question | ordered the test, the new
test be conprised and all that. And then after it was
conpl eted, when was that, in November of '03 when they
submtted their report?

MS. KI STLER: Decenber of 2003 was when we had the
| ast - -

THE COURT: Here's the devel opnent, validation, and
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adm nistration of the City of St. Louis Probationary Fire
Private Selection Process. | suspect that this would not
have been under seal. But you guys got a copy of that?

Ms. Kistler? Ms. Kistler got a report of the defendant City
of St. Louis, et cetera, in response to this order of

April 11, 2003, and | think she attached something to that.

Anyway, it's a puzzle to me as well as -- well, |
know you got copies of what | have in front of me. This
is -- attached to is Report of City of St. Louis on the
| npl ementation of a Validated Job Rel ated Test for a
Probationary Fire Private, and that's dated Septenber 30,
2003. And Ms. Kistler sets out in several single sentences
t he paragraphs exactly what took place procedurally.

MS. KISTLER: That's correct.

THE COURT: And it just seenms to me that if there's
anybody that had any conpl ai nt about that test with all that
we have on the record here, it would have been brought before
me.

Now, Jerry, when you say -- | don't know if that was
in a-- the word procedural doesn't strike me, but | don't
know if it was in a conversation we had in chanbers, whether
it was on the record in open court, but procedures is a |ot
different --

MR. DI EKEMPER: You had established, | think it was

i ke a Decenmber 4th, 5th, 6th deadline for getting this test
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done. And that's when we filed this notion in October, on
Hal | oween apparently, to, you know, be able to go forward and
make these chall enges before the Civil Service Comm ssion.

For these 16 individuals we thought there was a better
measure of their ability to get along well and to service
peopl e, function together based on their service rate.

And we put that issue with your perm ssion before
the Civil Service Comm ssion, and they really declined to
deal with it. Then we had to appeal it to the circuit court.
| don't see, though as a practical matter just getting down
to the practicalities of the situation, given your order
recently saying that the standard netropolitan statistica
area is the proper area for applicant flow data, that no
matt er what happens with these 16 individuals, that there
woul d be an adverse inpact on anybody based on where, you
know, | think -- and Ben probably knows the statistics better
than I do, but | think the mnority population in the SMS5A is
about 14 or 15 percent, sonething |ike that.

So | don't think whatever Judge Dowd woul d order
with respect to this portion of the test, and all we're
asking is that the individuals who were elimnated as a
result of a pass/fail portion of the exam nation be given the
opportunity to finish the rest of the test. And then they
may or may not -- it nmay all be mpbot. He nmay deny our

appeal, first of all, or they may not get on the list. So,
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you know, | think we may be putting the cart before the horse
here tal ki ng about this.
THE COURT: Yeah, that's a little bit tangential to

the nuts and bolts that | wanted to get down here today

before -- and I wanted to find out. Now | have the status of
that, I will have to tell you | do not have a satisfactory
answer. | suspect | could prepare some kind of an order

whi ch woul d appropriately delineate authorities, et cetera,
but I may not want to address it and depend upon Judge Dowd
to follow his own judgnment.

MR. DI EKEMPER: Judge, you ordered us to brief that
i ssue on October 1, 2004 order. And we did brief it, and
that's that package in the rubber band up there.

THE COURT: All right. Let's get to the sinpler
problem  You guys, Craig and Bobinette, | don't think | ever
have suggested or requested that |awers forget about jury
trials, but can't you stipulate with the City on all the
doll ars and sense part of this? Were is the dispute of
fact?

MS. JOHNS: Excuse ne, Judge, before you nove on, |
have anot her engagenment for which |I have to | eave, and this
spot doesn't involve nme at all. 1Is it okay for me to | eave?

THE COURT: Yes, ma'am Thanks, Althea. Good
seeing you.

Go ahead.
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MR. CRAIG  Your Honor, Clyde Craig for Plaintiff
Martinez. Your Honor, | think on the calculation of I|ost
wages and benefits, we nost probably will be able to agree on
t hose figures. W' ve been working towards that end and have
made some progress. And we got a document fromthe City this
norning, | haven't reviewed in detail, but I think we're
novi ng al ong on that.

But Plaintiff Martinez is also requesting
conpensatory damages. And that, of course, cannot be
cal cul ated mathematically. It's sonething that we can
di scuss agreeing on in --

THE COURT: Why does he think he's entitled to it?

MR. CRAIG Because the inpact of the denial of
enpl oynent severely affected him it affected his life,
affected his relationship in his marri age.

THE COURT: He should be affected favorably by

Nangl e' s deci sion, and that should conpensate and make up for

hi s upset.

But, anyway, | would like -- what 1'd |ike to have
done here is for ne after today to get a good -- in ny mnd
at least a solid order, and then it will be up to whoever

objects, Ms. Kistler whatnot, if they want to appeal, appeal.
And if not -- but I'Il be done with that phase of it. And
that will require nme -- | would agree with you, conpensatory

damages are sonething that a judge shouldn't decide. But |I'm
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not too inclined to think here under all the applicable facts
and circunstances that he's entitled to conpensatory danmages
in this case. This case is kind of a unique case. And
that's why | tried to get you guys to agree to whatever you
coul d because I"'mnot -- | didn't work for the Civil Service
Comm ssi on and conpute the val ue of benefits and all that
sort of thing. And I really would |like Martinez, if he
mtigated his damages, forgetting about conpensatory,
out - of - pocket | ost wages, what is he behind? You know,
what he -- you and Ms. Kistler have agreed on that, huh?

MR. CRAIG W haven't conme to a final figure on the
| ost wages, but we're working on that. There is a
differential between what he earned working in the Forestry
Departnent for the City and what he woul d have earned working
as a fire fighter. But that we can certainly cal cul ate.

THE COURT: There's a figure that could be
conputed --

MR. CRAIG That's correct, Your Honor.

THE COURT: -- without a jury. And as -- has
Deeken's situation changed, M. Bobinette?

MR. BOBI NETTE: Good norning, Your Honor, Charles
Bobi nette for Eric Deeken. Eric is still waiting for
appointnment. M. Martinez was enrolled in a fire acadeny
class on the 21st of March, and despite our request, Deeken

was not enrolled in that.
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THE COURT: |Is there a certain date, Nancy,
Deeken -- Martinez was enrolled when?

MR. CRAIG  March 21st.

THE COURT: \When is the next one of those, Nancy?

MS. KISTLER: And Martinez was actually on this |ist
so he was appointed off of that, and that was the problem
with Deeken. We've just found out that right now we have a
class that -- our newest information is they are planning to
start in May, the latter part of May, | believe May 27th.

MR. BOBI NETTE: So we would ask the Court enter an
order that the City enroll himin that acadeny the earliest
opportunity or the next academy. Wth that then we could
cal cul ate his danmages up to that point in time. |In our brief
to the Court in answer to the Court's question proposed, we
attenpted to detail, and these are rough nunbers, but that
Nancy has had a chance to | ook at, and I think we can refine
these a little bit nmore. But basically on pages 8 and 9 of
our menorandum we do a cal cul ati on.

THE COURT: Okay. Let ne ask you this: Both of
you, | mean, both Martinez and Deeken, request Defendant City
of St. Louis is or be permanently restrained and joined from
di scrim nating agai nst applicants for the position of
probationary fire private on the basis of race. | don't
know, it's kind of an inane thing, |I don't know if it's

necessary. Aren't we able to assune, forgetting the past,
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assune they are going to carry on in good faith and good
fashion wi thout having that. Nancy, is that burdensone in
any way to you, or maybe you don't care about it?

MS. KISTLER: Well, | mean, we would prefer there
not be an injunction entered, and | don't think it's
appropriate in this case where |I think everyone has agreed
that the City's actions were taken pursuant to this |ong
standi ng consent decree. There is no evidence that the City
has or would continue to utilize a 50/50 hiring goal now that
t he decree has been dissolved. So I sinply don't see any
reason what soever for such an order

THE COURT: What do you need that for, guys?

MR. CRAIG It's not critical from our standpoint,
Your Honor.

THE COURT: Yeah, | didn't think. Okay. Defendant
has ordered plaintiff to hire Deeken, we're going to shift
the date to May 27. |1'm |l ooking over Deeken's proposed
order. Establishing seniority date as of March 13, 2000. |
hate to get into these details, but what does that do, for
exanmpl e, on benefits? |'mjust hesitant to make anyt hi ng
retroactive prior to the date of ny order, Chuck, because,
nmean, | don't know what could have happened in Deeken's life,
maybe some bi g nedi cal expense, maybe not hing but goodness
and happiness, but |I'm hesitant to date back.

MR. BOBI NETTE: We would represent to the Court that
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1 there would be no clains of, let's say, insurance or agai nst
2 the City.

3 THE COURT: \What's the claim that you have

4 seniority?

5 MR. BOBI NETTE: One of seniority as well as an

6 accunul ati on of vacation and sick days going into the actua
7 peri od of enploynment, to bring himinto parity with where he
8 shoul d have been had he been hired in March of 2000.

9 THE COURT: Have you and Nancy Kistler tal ked about
10 t hat ?

11 MR. BOBI NETTE: We have -- Nancy gave to me an

12 agreed upon statenent in terns of the nunber of hours he

13 woul d accunul ate, and we can cal cul ate fromthat.

14 THE COURT: Yeah, | would urge you do it. [If you
15 can't come up with a figure and if Nancy can hel p you and

16 kind of lean, and |I'm ki nd of pushing Nancy on that, so |I'm
17 going to give you the benefit of the doubt if you guys don't
18 agree, because it's not -- for ne it's conplicated, | don't
19 get involved in that. Go ahead, Nancy.
20 MS. KISTLER: Well, the only thing that I want to
21 address as far as seniority, |'mnot sure everything that
22 t hat woul d enconpass. | think if you're tal king about
23 pur poses of future pronotions or assignnents in a house such
24 as who gets the lead position, | think you have safety issues
25 here. | mean, certainly we can't say now you have, you know,
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five years for purposes of, you know, and then tonorrow you
can be a captain.

THE COURT: | want to tell you something, |I'm sure
sonme of these guys out there are firemen. And there's
nobody -- | nean, | can say that. | have high respect for
firemen. | know them | was a city attorney at Brentwood
for ten years. And ny nentor and partner represented the
Affton Fire District. | did work with them many years. And
I know nore about firenmen than they know about thensel ves.
Every time the police would get an extra $3 for a uniform
al l owance, the firenmen are rushing in to get that. | lived
with this for ten years. | lived with Affton and -- or the
firemen would get a little twist to the right, police are

comng in, they want the same twist. That's just the way it

goes. And so firenmen, |I've dealt with themand | |ove them
I'"ve handl ed nore -- probably the best clients | had were two
firemen. They had bad accidents. | bought the first down

paynment on my house was representing a firemen. So | have a
personal feeling over and above, you know, Septenber 11 and
all that. But | don't want to get down refining too much of
this little stuff, that I think if you worked with
Ms. Kistler as best you can and tell -- is M. Deeken out
t here?

MR. BOBI NETTE: Yes, M. Deeken is in the back.

Woul d you stand up
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THE COURT: I'mtrying to get you a job, so shape up
and agree with the City here so we don't have to get down al
t hese details, two tinmes two is four and all that stuff, wll
you?

MR. DEEKEN: Absol utely.

MR. BOBI NETTE: We can figure out Nancy's concerns
in terns of seniority for purposes of experience.

THE COURT: Clyde, is M. Mrtinez back there?

MR. CRAIG No, he's in the acadeny and couldn't be

her e.

THE COURT: Thanks, M. Deeken.

MR. CRAIG However, seniority is a very inportant
i ssue.

THE COURT: | know that. But you see, what | didn't
say, | also remenber the best job | ever had was city
attorney at Brentwood. | loved it. | was a |ot younger.

lived two bl ocks fromcity hall and people could come by,
firemen, police officers. | really nmean it, | loved it. But
the fire and police, | can renmenber so many stories because
t hey used to have, what do they call them Kelly hours?
never did understand. What do they call it, Kelly hours?

MR. BOBI NETTE: O Days.

THE COURT: One off, one on. And, God, they'd drive
me nuts trying to figure it out. And then I'd always get

them together in a corner just like I'"'mtrying with you guys,
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work this out because Nangle, you know, | didn't go to |aw

school to do nultiplication and subtraction tables.

But one guy got to sleep in the upper bunk -- this
is in Brentwood now -- and one guy in the | ower bunk. And
one of themhad to clean the rails. | don't want to get in

that M ckey Mouse stuff, and that's what seniority is. Here
you got firemen, they are set in their ways and all of a
sudden Deeken comes in and he's senior to these guys. And |
don't know what preferences he gets. He knows better than
can tell us. Do you know what |I'm tal king about? Well,
Crai g knows because he's been in |abor |aw | onger.

MR. BOBI NETTE: | appreciate what you're saying. |
t hi nk we can work that out. | think we coul d.

THE COURT: M. Deeken will work that out with you.
"Il get after himif he doesn't. I'mtrying to get him
squared away. In a serious fashion I think that he should
have been hired obviously and wasn't, and we're going to get
himand M. Martinez squared away. And the sooner the better
if you guys can come up with some agreenents. Forget about
the blasted jury trial on this stuff.

MR. BOBI NETTE: Could I bring to the Court's
attention?

THE COURT: Yes, sir.

MR. BOBI NETTE: One problemthat | think we wl

have a little difficulty working out, and your direction on
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this would be hel pful. W certainly understand that under
Title VII lawsuits there is a duty to mtigate. And we have
provided to the City the gross nunmbers of earnings during the
rel evant period of tinme. OQur point is this, that |I'm sure
the Court knows speaking of the Kelly days, that there's an

opportunity for secondary enmploynment as a firefighter.

And - -

THE COURT: |I'mnot a big believer in that
personally. [I'mnot talking as a lawer. [|'mtalKking just
as a guy down the street. | know that because of taking

t hose days off, but they should rest and be getting ready for
putting out the next fire is what |'ve always thought. But I
know what you are saying. And there are a |ot of other
peopl e who do two jobs. Wat's M. Deeken, he's got a second
j ob maybe or coul d have?

MR. BOBI NETTE: M. Deeken has operated his own
business with his wife, which is a carpet installer type of
busi ness where he does the sales and he does the
installation. And this is the kind of thing that he does for
owners of property that generally --

THE COURT: \What are you telling me, and he makes
noney doi ng that?

MR. BOBI NETTE: He makes noney doing that. And in
this unique circunstance is that it's the perfect kind of

busi ness that he would be doing secondary to being a fire
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fighter. The argunent being is although we have acknow edged
his interimearnings, we do not think that it should be an
of f set agai nst the gross earnings that he would have earned
had he been a fire fighter.

THE COURT: Well, what kind of money you talking
about, Chuck, roughly?

MR. BOBI NETTE: Maybe a hundred thousand doll ars
over the course of --

THE COURT: Oh, Santa Maria, a hundred thousand
dollars. | live next door to a guy that did carpets, he
didn't nmake that kind of noney. Deeken has got -- find out

what ki nd of business he's got going and we better --

MR. BOBINETTE: Well, it would be about $20,000 a
year.

THE COURT: 20,000 a year.

VR. BOBI NETTE: Ri ght .

THE COURT: And Ms. Kistler reacted like I did.
Let's be serious. | understand carpet |aying because |'m
famliar, | had a client that did it. 1 didn't know that

ki nd of nmoney canme out of it. But that was then, this is

now. How in the dickens -- if he's a firemen, he can't spend
that nuch tinme. His wife -- he's doing that tacking in those
corners, his wife doesn't do that, | bet. Does she? 1Is that

his wife next to hin? He doesn't nake you do that, does he?

MRS. DEEKEN: No.
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1 THE COURT: No.

2 MR. BOBI NETTE: \What ny experience has been with

3 this is that firemen have their own side businesses, |awn

4 nmower i ng, painting, house fix-up, all of those kinds of

5 t hi ngs.

6 THE COURT: But why shouldn't that mtigate?

7 MR. BOBI NETTE: Well, because he would have been

8 doing it anyway.

9 THE COURT: Would have been doing it anyway. Let ne
10 see what Ms. Kistler has to say.

11 MS. KISTLER: Well, | believe his argument has been
12 he's been able to conduct this business in the evenings and
13 during the nights. So for the past, | don't know, four or
14 five years he's worked strictly evenings and nights. | nean,
15 I just wonder what kind of noney he could have been earning
16 if he had a day job the last four years as well. | think

17 that would be a real windfall to himif that were permtted.
18 THE COURT: Yeah, | think -- go ahead, Chuck. |

19 don't know, | think Ms. Kistler is right in principle. It
20 seens to me we're getting down to the -- it's not nickel and
21 dime if you're tal king about even $20,000. Nancy, do you
22 know if the fire departnment allows firenen to hold other
23 j obs?
24 MS. KI STLER: Sure, yes, they do permt secondary
25 enpl oynent. Now, how nuch other fire fighters make in their
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secondary enployment, | couldn't even tell you.

THE COURT: So that presumably, and |I'mthinking out
| oud, knowing |I sense | know what M. Deeken does, and he's
got sone people if he's a good carpet |layer, he's in demand,
he probably doesn't have to worry too much about unions or
what ever, maybe he's a nenber of the carpet |ayers union, but
in any event, his wife handles all the paperwork or should
get the jobs, so all he's got to go out to do is do it and
get the carpeting there. |Is that about it? Buy it nmaybe and
measure?

MR. BOBI NETTE: Buy it, sure, order it, and size it.

THE COURT: So he could do that as a firenen.

MR. BOBI NETTE: But that's his business and that's
what he has relied upon on his earnings these past four
years.

THE COURT: \Why don't you guys give nme alternative
figures on the mtigation. And you use the ones that
M . Deeken wants and what his inconme has been attributing to
his other job and to his carpet |aying.

MR. BOBI NETTE: COkay. And just |eave that |ega
gquestion for you to resolve then.

THE COURT: Yes. But 1'll give you sone report.
VWen | finish here I'lIl give you an order and then you can
i nclude that in your response to my order.

MR. BOBI NETTE: Very good. Thank you.

PDF created with FinePrint pdfFactory trial version www.pdffactory.com



http://www.pdffactory.com

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

34

THE COURT: So I'mgoing to take care of what | give
the Martinez and Deeken matter first. And let's see if
there's anything else any of you folks want to tell me with
regard to that. |1'mgoing to assume under these
ci rcunmst ances, Harry, Craig, and Chuck Bobinette that you're

waiving a jury trial and the City agrees to that? Yes? |If

you don't, if there's conpensatory damages, |'mgoing to rule
against. You can appeal on it, | don't care.
MR. CRAIG | think we can handle the rest of it by

agreenment, Your Honor.

THE COURT: \What | conme up with, renember, you can
reserve your right, I have no problemwth that. Just |ike
Ms. Kistler is reserving the right to appeal fromthe whol e
thing. But | feel guilty. |1 want to get this out so you
guys can -- everybody can get caught up.

Let's see, 2002 Personnel Decisions Research
Institute, that's who did the 2003 study, Nancy?

MS. KISTLER: That's correct.

THE COURT: We tal ked about the permanent injunction
thing. No evidence in this case.

Ch, okay. Now, Di ekenper, get your pleading out.
You find it faster. | had nmade a note to | ook at the
wherefore clause in what you're asking the state court. And
isthis it?

MR. DI EKEMPER: It's attached to Althea's neno,
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Judge.

THE COURT: Wait a mnute. Decision. That's the
civil service. Yeah, | took those papers apart. This is
Bobi nette here. Count |, Petition for Adm nistrative Review.

Now, that's Deeken.

MR. DI EKEMPER: That's Exhibit A

THE COURT: And here's your menorandum

MR. DI EKEMPER: Can | show you, Judge?

THE COURT: Yeah. | just want to see your wherefore
clause in your petition for review. Don't let nme take your
file copy.

MR. DI EKEMPER: You' ve got it right here.

THE COURT: Okay. |'m on page --

MR. DI EKEMPER: Unfortunately it's not numbered.

THE COURT: But |I'mon the page that's dark print,
conmbi ned prayer for relief, therefore, the plaintiffs request
the Court. And then I"'mgoing to A, B -- make the plaintiffs
whol e for any injury or damages suffered, back pay. Well,
part of it, plaintiffs be permtted to conplete all stages
and portions of the selection process for provisionary fire
private that they were not permtted to conplete, and that

plaintiffs be ranked and placed on the eligibility |ist.

Well, let me hear from-- although Althea is gone,
I"msure -- let me hear from Ben. Go ahead. Let ne hear
from Ben Blustein on this before | -- in that prayer,
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Benjam n, we're right back where we were before |I guess, huh?

MR. BLUSTEIN: Yes, Judge. Two things; one is
al though the prayer for relief doesn't specifically indicate
this, I think Jerry has said very straightforwardly that the
part of the challenge in the state court is a challenge to
the validity of the noncognitive part of the test, and so our
first concern is the inconsistent ruling by the state court
as to the validity of the -- or the invalidity of the test.

The second problemis a practical problem of
throwi ng a nonkey wrench into the eligibility list. [If the
state court were to permt these 15 plaintiffs to conplete
the other portions of the exam and then place themon the
eligibility list, we're not tal king about an order affecting
only those 15 plaintiffs, we're tal king about an order
affecting, first of all, everybody on that eligibility |ist
who is going to be after them because --

THE COURT: Nancy, |I'msorry, did you hear what he
i s saying?

MS. KISTLER: |'m sorry?

THE COURT: He's tal king about sonething on the --
what woul d happen if the state court upheld Jerry Di ekenper's
request and what the effect would be on the eligibility list,
pl aci ng them above the others.

MR. BLUSTEIN: You would be essentially noving these

15 folks to the top of the list and bunping down peopl e bel ow
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them And there's also the problemof, well, the fact that
we' ve already started hiring off this eligible list. W've
got a class of 20 sonme odd people entered | ast nmonth and then
we've got a new class that's comng in. And then a sort of

| arger gl obal problemis if the noncognitive portion of the
test is invalid as to these 15 folks, well, then it's maybe
invalid as to other people.

THE COURT: Is that right, Jerry, have you
personalized it?

MR. DIEKEMPER: | don't necessarily agree with that.
Anybody who was adversely affected by this test had an
opportunity to challenge it. There were tinme limts for
doing that. And | think the tine limts are |ong gone. So,
you know, | don't see that as being a real threat.

THE COURT: Go ahead.

MR. BLUSTEIN: | understand what Jerry is saying,
but I guess ny point is that the test did not single out
these 15 people, the test applied to everybody as a whol e.

THE COURT: If it's, let's say, dubious to them
guestion mark as to others, it may be | woul d suspect
everybody woul d be guilty of laches at least, and | don't
know about a statute of l[imtation. There are certainly --
2003, they've had a year and a half to challenge it. And the
only ones that have done it are the ones in the state court

case.
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MR. BLUSTEIN: So those would be ny main concerns;

one, the inconsistencies of rulings as to whether this test

is valid.

THE COURT: Okay, well, here's what | think I'm
going to do or | plan to do. You folks -- I'mgoing to give
Bobi nette, Craig, and Kistler and, of course, | don't know --

I don't think you want to be involved in theirs, do you, Ben?
A week to conme up as much as you can with agreed upon
figures. And where you don't agree, set it out just like you
did in the last -- like on the point concerning M. Deeken's
i ncome, and what their salaries gross, et cetera, were. So
nmy indications, ny |eanings are not to go back on that
seniority because ny personal experience probably shoul dn't
i nfluence me, but |I'msaying as a matter of record so anybody
wants to appeal they can say it, ny personal experience with
firemen and policenen has been great. And | say the best ten
years of ny life was working with themin Brentwood. But the
t oughest thing to ever do, and Craig knows this better than
any, than | do in labor matters is stick sonebody else up in
front of sonebody else sort of arbitrarily, and if he doesn't
know his dad -- your dad died?

MR. CRAIG Yes, Your Honor.

THE COURT: But old man Craig and John Wl ey would
have turned in their graves if sonebody did that to sone of

their clients, wouldn't they, Clyde?
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MR. CRAIG Well, | guess that depends on who you
woul d be talking to on the list.

THE COURT: So anyway, ny |leaning is not on the
seniority thing. The other -- what else -- and I'l| get out
an order. |I'mnot going to get into the question that Althea
and Benjam n and Di ekenper, Jerry Di ekenper are involved in
on this other one until after this first matter is di sposed
of because | want to get it in shape so the parties can
appeal , exercise whatever rights they want and have that
done, because | feel that I'"mout of tinme. |I'mlate on this.

Now, let ne see, there was something about interest.
You had wanted sone interest paynents or something. Oh, |
know, the attorneys' fees, the interest. MWhat is this stuff?

MR. CRAIG  Prejudgnent interest, Your Honor.

THE COURT: \What's the rate, Nancy? Do you object
to prejudgnment interest, Nancy?

MS. KISTLER: Yes, we do, and we've got sone Eighth

Circuit cases that --

THE COURT: 1'Il tell you what, you submt that
along with everything else, both sides. [If there's any case
| aw on that question, I'll take that. Then on attorneys’
fees we know the right way to handle them would be -- well,
if you can't stipulate, | don't know what the hourly rate is
anymore in St. Louis, and | don't want Nancy to -- | don't

expect her to give away the City's coffers, but the right way
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is, of course, for me to cone back and hold a hearing. |
don't know that that's necessary. |'mnot anxious to do it.

But another way is if you gentlemen submt your
hours and your fee requests to Ms. Kistler and she can
respond. That's the way -- as to whether she thinks it's an
i nordi nate anount of time and high rates and all of that
stuff. If that's enough. Now, | don't want to tw st
anybody's armon that. |Is that enough, M. Craig,

M . Bobinette, Ms. Kistler?

MR. CRAIG W have submitted to the City our hours
at least up until several weeks ago. And we will update that
and give themthe figures. And the hourly rate we're
requesting is $250 an hour for attorneys' hours and 75 for
par al egal hours, which | think is pretty standard.

THE COURT: | never had paralegals. | never needed
those. But all the paperwork today you guys. You agree with
that, M. Bobinette?

MR. BOBI NETTE: Yes, Your Honor. | think --

THE COURT: | hate to put Nancy -- is that hourly
rate, give me what's going on in the City today. What are
t he i nsurance defendants' |awers charge an hour? They don't
charge any 250.

MS. KISTLER: No, it's been awhile since |'ve been
in private practice, so |I'm probably not the best person to

address that, and it's been awhile since |'ve had to address
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that issue in court as far as the hourly attorneys' fees.

seens sonmewhat high, but I may need to | ook at other

It

docunents. | don't know if Kathleen has | ooked at that
tissue.

MS. TANNER: | haven't had anything recently, Your
Honor .

MR. BOBI NETTE: Your Honor, our fee is 225 an hour,

and that fee has been approved by Judge Jackson in civil

rights cases two years, so that 250 to 225 range | believe is

commn, a little bit higher for certain classes of attorneys.

Are you asking us to include the issue of attorneys' fees in

this meno in a week's time?

THE COURT: Do you need nore tinme on that?

MR. BOBI NETTE: Well, | was just thinking that the
time will be up to our stipulation and then nmaybe a week
after that.

THE COURT: Yes, I'Il give you a week after that for

the attorneys' fee question because then |I can prepare an

order on the rest of it hopefully, and then just pick up

attorneys' fees a week later. But the main question is,

t he

is

any one of you demandi ng a hearing? Because you're entitled

toit. And Nancy, | guess, is the one that my want to --

you don't know their final figures, Ms. Kistler?
MS. KISTLER: No, | don't.

THE COURT: Well, you get their figures and see,

and
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then if you let me know. And really | don't want you to
worry about Nangle com ng from Savannah, | want you to handl e
it like any other legal matter. |f you object, why you can
set out your objections. And if you want a hearing on it,

Ms. Kistler, let me know.

MR. BOBI NETTE: Then typically we would submt a

bill of costs. But that would be after the Court enters its
final order. | mean, that's been ny experience.
THE COURT: Well, | prefer not. Wy do you have to

wait until after the Court's order?

MR. BOBI NETTE: It's what the rule says. | nean,
the rule provides that --

THE COURT: \What rul e?

MR. BOBI NETTE: \What the rule says is the subm ssion
of fees, attorneys' fees, expenses, and the bill of costs
shall be entered, | believe it is within 20 days foll ow ng
the issue of the Court's final order.

THE COURT: It's a local rule that's been changed.

| know it wasn't that way years ago. But |I'mnot up to -- |
mean, you guys -- Dave will know nore about that than | do.
Because | always -- in fact, these cases | don't believe you

have a final judgment unless attorneys' fees are included.
MR. BOBI NETTE: No, actually it's a separate issue,
and even if you waited and the Court has under consideration

the attorneys' fees, your time for appeal is clicking on that
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final order.

THE COURT: Is that right?

MR. BOBINETTE: So it's actually handled as a
separate issue, and you have a separate right of appeal on
the attorneys' fee issue.

THE COURT: If | had the time I'd check and see when
t he change took place. It doesn't make a difference. It was
not that way 25 years ago, but God knows what happens.
Anyway, | give you one week fromtoday to get the best you
can and get it in to ne, the three of you; M. Craig,

M. Bobinette, and Ms. Kistler representing your respective
parties with regard to the -- all of the damges questions
and the instatenment question, et cetera. And |I'musing the
dates that | said before: Martinez, Septenmber '99; Deeken,
March 2000. And separate those noneys about M. Deeken that
" mtal ki ng about .

MR. BOBINETTE: On mitigation?

THE COURT: Yes, sir. And maybe all the mtigation
for both of them should be subm tted, of course, to
Ms. Kistler. You're doing all that now.

Did I say I"mnot too nmuch on relating back on
i nsurance coverage and any back benefits? [|I'meven -- the
interest |1'mnot tal king about, but |'m dubi ous about that
seniority thing. And just because of the havoc. | don't

think it would be a wise nove for getting along. | think it
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m ght be a troublesome move. And | don't want to do anything
to affect the norale of the fire departnment. | just think it
woul d be based on experience. You guys can object in what
you're giving ne.

In a week what | should get fromyou is whatever you
can stipulate to, No. 1. No. 2, if you take objection, any
of the three of you, to anything in the stip or want to add
to it, do so. Submt a private thing from Deeken and from
Martinez and fromthe City and attach that, not too |ong, but
I know you guys well enough you never, you've been wel
within limts of tinme and space and pages, so there's no
probl em t here.

And then within one week fromthat you gentl enmen
will submt your -- 1'd rather have the expenses along with
the attorneys' fees and have done with it. | don't know why
you can't do that.

MR. BOBI NETTE: | can give it to you. Because |
don't know -- M. Braun, will they accept ny bill of costs
before a final order?

THE CLERK: Yes, you can file it electronically. It
won't be ruled on until the judge rules on it.

THE COURT: Don't they still do in St. Louis what
the judge tells themto do since Nangle left? | can't figure
it out. Maybe | better conme back for a |onger period of

time. You got to get an okay --
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1 MR. BOBI NETTE: Point well taken.
2 THE COURT: Have the blasted cost and attorneys’
3 fees in within one week and we' Il worry about accepting it.
4 Now, nost seriously, anything, Jerry or Ben, that
5 you guys want to ask or point out to nme? |1've got your
6 matter and Althea's matter under advisenent. | don't know,
7 just be sure to tell Judge Dowd, you know, that he's got a
8 matt er pendi ng over here.
9 MR. DI EKEMPER: He's well aware of that. He's
10 constantly postponed nmaking a deci sion.
11 THE COURT: Ckay. Ms. Kistler.
12 MS. KISTLER: Just one issue, Your Honor. WII we
13 be receiving | guess fairly soon an order ordering the City
14 to enroll M. Deeken in the next class?
15 THE COURT: 1'll order that. What was that date
16 again, My --
17 MS. KISTLER: That's tentative. | nean, | don't
18 want to be bound by that date. | mean, I'"msure in the
19 |atter part of May or June, but it should be a class of 30,
20 so the chief is going to need to interview enough peopl e and
21 send them to nedical for nedical exanms, and so sonetines
22 there's a delay in that.
23 THE COURT: | will order it orally to you now and
24 instruct you to instate him if that's the right word, in
25 that process. And | will hope to get a witten order out
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before -- certainly before May the 25th, 6th or 7th. 1s that
cl ear enough?

MS. KISTLER: Is that all right for the personne
depart nment ?

THE COURT: Yeah, Ms. Tanner.

MS. TANNER: Judge, | think in connection with
instating this individual into the class, we would
respectfully request a witten order ordering that as opposed
to just a verbal comrunicati on.

THE COURT: Well, | thought Nancy wanted something
now. But | want to give a little nore thought to what | --
in fact, | won't have a written order until after | receive
the information fromyou folks in the next week or so.

MS. TANNER: And all | was going to say, Judge, is
what | think Nancy is trying to convey too is that it's
actually May 29th as opposed to the 27th. But that's a
tentative date. That date very well nay change to a latter
dat e depending on interview ng and whether there is a need to
get nore individuals certified to be interviewed because they
will want to start the class only when it's full

THE COURT: Thanks.

MR. BOBI NETTE: Your Honor, could | make this
suggesti on?

THE COURT: Yes, sir.

MR. BOBI NETTE: The Court enter an order in
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anticipation of receiving information about back pay that
woul d instate M. Deeken to the next avail able class and
| eave it that way so we don't have to worry about these
particul ar dates.

THE COURT: |Is that hel pful, Nancy?

MS. KISTLER: That would be very hel pful.

THE COURT: We'll do that. We'll get that out.

MS. KISTLER: Thank you.

THE COURT: Ckay. Anything else? Fine.

(Court in recess at 1:18 p.m)
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