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IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE

DISTRICT OF ALABAMA, EASTERN DIVISION

ANTHONY T. LEE, ET AL.,

Plaintiffs,

UNITED STATES OF AMERICA,

Plaintiff-
Intervenor and
Amicus Curiae,

vs.

MACON COUNTY BOARD OF
EDUCATION, ET AL.,

Defendants.

CIVIL ACTION NO. 604-E

WRIT OF INJUNCTION

TO:	 Alabama State Board of Education;

Mrs. Lurleen Burns Wallace, Governor of
the State of Alabama and President of
the Alabama State Board of Education;

James D. Nettles,

Ed Dannelly,

Mrs. Carl Strang,

Fred L. Merrell,

W. M. Beck,

Victor P. Poole,

W. C. Davis,

Cecil Word, and

Rev. Harold C. Martin, Members of the
Alabama State Board of Education; and

Ernest Stone, Executive Officer and
Secretary of the Alabama State Board of
Education and Alabama State Superintendent
of Education:

TAKE NOTICE that you and each of you, together with your

agents, servants, employees, successors in office, and all those

in active concert or participation with you who receive actual

notice of this decree, or any of you, be and you are hereby

permanently ENJOINED as more particularly set out in the Opinion

and Decree made and entered by this Court in this cause on this

'N



t	 e

date, copies of which are herewith served upon you.

This writ of injunction is issued in accordance with the

Opinion and the Decree made and entered by this Honorable Court

in this cause on this date.

WITNESS my hand and the seal of this Court on this the

22nd day of March, 1967, at Montgomery, Alabama.

R. C. DOBSON
Clerk of the United States District Court

for the Middle Die trict?' of Alabama

By: `	 t Vl
beputy Clerk



IN THE UNITED STATES DISTRICT COURT FOR THE MIDDLE

DISTRICT OF ALABAMA, EASTERN DIVISION

ANTHONY T. LEE and HENRY A. LEE, )
by Detroit Lee and Hattie M. Lee,
their parents and next friends; )
PALMER SULLINS, JR., ALAN D. SULLINS
and MARSHA MARIE SULLINS, by Palmer
Sullins and Della D. Sullins,	 their

)	 T
1'

parents and next friends; GERALD )
WARREN BILLES and HELOISE ELAINE
BILLES, by I. V. Billes, 	 their father )	 f:i! R 2 2	 1957

and next friend; WILLIE M. JACKSON,
JR., by Mabel H. Jackson, his mother )	 R. C. DOBSON, CLERK

andnext friend; WILLIE B. WYATT, JR., By ........................................................:.
and BRENDA J. WYATT, by Willie B. )	 Deputy Clerk

Wyatt and Thelma A. Wyatt, their
parents and next friends; NELSON N. )
BOGGAN, JR., by Nelson Boggan, Sr.,
and Mamie Boggan, his parents and )
next friends; WILLIE C. JOHNSON, JR.,
BRENDA FAYE JOHNSON and DWIGHT W. )
JOHNSON, by Willie C. Johnson and
Ruth Johnson, their parents and next )
friends, and WILLIAM H. MOORE and
EDWINA M. MOORE, by L. James Moore )
and Edna M. Moore, their parents and
next friends, )

Plaintiffs,

UNITED STATES OF AMERICA, CIVIL ACTION NO. 604 -E

Plaintiff-Intervenor
and Amicus Curiae, )

vs. )

MACON COUNTY BOARD OF EDUCATION,	 )
MADISON DAVIS, Chairman; JOHN M.
DAVIS, B. 0. DUKES, F. E. GUTHRIE, 	 )
and FRANCES (MRS. J.R.) RUSH, and
C. A. PRUITT, Superintendent of 	 )
Schools of Macon County, Alabama;
LURLEEN BURNS WALLACE, in her 	 )
capacity as Governor of the State
of Alabama, and as President of 	 )
Alabama State Board of Education;
ALABAMA STATE BOARD OF EDUCATION;	 )
ERNEST STONE, Secretary and Executive
Officer of Alabama State Board of 	 )
Education; JAMES D. NETTLES, ED

DANNELLY, MRS. CARL STRANG, FRED 	 )
L. MERRELL, W. M. BECK, VICTOR P.
POOLE, W. C. DAVIS, CECIL WORD 	 )
and HAROLD C. MARTIN, as members
of Alabama State Board of Education,	 )

Defendants.	 )

Before RIVES, Circuit Judge, and GROOMS and JOHNSON, District Judges.

PER CURIAM:

In these supplementary proceedings, this Court is once again called



1/
upon to consider whether the defendants Lurleen Burns Wallace as Governor of

the State of Alabama and as President of the Alabama State Board of Education,

Ernest Stone as Secretary and Executive Officer of the Alabama State Board of

Education (sometimes referred to as the State Superintendent of Education), and

the individual members of the Alabama State Board of Education, have continued,

and are continuing, to use their authority to operate throughout the State of

Alabama a dual school system based on race.

This Court is also once again called upon to pass upon the con-

stitutional validity of a tuition grant law (Title 52, S 61(8), Code of Alabama)

passed by the Legislature of the State of Alabama and approved by the Governor

on September 1, 1965.

I. PROCEDURAL HISTORY

This action was commenced over four years ago by Negro parents of

school-age children, against the Macon County Board of Education, seeking to

desegregate the public schools in Macon County, Alabama. In July 1963 the United

States was added as a party and as amicus curiae in order that the public interest

in the administration of justice would be represented. After a full hearing, this

Court in August 1963 made its findings and conclusions and ordered the public

schools in Macon County, Alabama, desegregated. Anthony T. Lee, et al., Plaintiff,

United States of America, Plaintiff and Amicus Curiae v. Macon County Board of

Education, MD Ala., August 22, 1963, 221 F. Supp. 297. Thereafter, on three

separate occasions during the 1963-64 school year, this Court found it necessary

to enjoin state officials from various forms of interference with the peaceful and
2/

orderly desegregation of schools in Macon County.

In February 1964 plaintiffs filed a supplemental complaint, adding

as defendants George C. Wallace as President of the Alabama State Board of Education,

Austin R. Meadows, Executive Officer and Secretary of the Alabama State Board of

Education, and other individual members of the State Board of Education. In this

supplemental complaint the plaintiffs requested this Court (1) to enjoin these

defendants from operating a dual school system based upon race throughout the State

1/ Pursuant to Rule 25(d), Federal Rules of Civil Procedure, this Court on January
23, 1967, ordered that Lurleen Burns Wallace in her capacity as Governor of the
State of Alabama and as President of the Alabama State Board of Education, Ernest
Stone, Secretary and Executive Officer of the Alabama State Board of Education; Ed
Dannelly and Mrs. Carl Strang as members of the Alabama State Board of Education,
be substituted as defendants for the named defendants George C. Wallace, Austin
R. Meadows, J. T. Albritton and J. P. Faulk, Jr., respectively.

2/ United States v. Wallace, 222 F. Supp. 485 (September 1963); Lee v. Macon County
Board of Education, order of February 3, 1964; United States v. Rea, 231 F. Supp.
772 (February 1964).



of Alabama, (2) to enter an order requiring state-wide desegregation of schools

in the State of Alabatna,(3) to enjoin the use of state funds to perpetuate the

dual school system, and (4) to enjoin as unconstitutional the tuition grant law of

the State of Alabama (Chapter 4B [SS 61(13) through 61(21)], Title 52, Code of

Alabama). At this stage of the proceeding, the Chief Judge of the United States

Court of Appeals for the Fifth Circuit, in response to a request of the district

judge, constituted a three-judge court pursuant to SS 2281 and 2284, Title 28,

United States Code.

After an oral hearing, a review of the evidence and arguments of
3/

counsel, this Court in July 1964 	 made its findings and conclusions to the effect

that there was a dual school system based upon race that was maintained and operated

throughout the State of Alabama and that it was the policy of the state and, in

particular, the Governor, George C. Wallace, as President of the Alabama State

Board of Education; Austin R. Meadows, Secretary and Executive Officer of the

Alabama State Board of Education, and the individual members of the Alabama State

Board of Education, to promote and encourage the implementation of that . racial

policy in the operation of the Alabama public schools. It was also concluded that

Alabama's tuition grant law was nothing more than a sham established for the

purpose of financing with state funds a white school system in the State of Alabama.

Accordingly, the defendant state officials were enjoined from:

Interfering with, preventing or obstructing
by any means, the elimination of racial discrimination
by local school officials in any school district in
the State of Alabama;

Approving, authorizing or paying any tuition
grant or grant-in-aid under the provisions of Chapter
4B [Sections 61(13) through 61(21) ] of Title 52 of the
Alabama Code for the attendance of any person in a
school in which enrollment or attendance is limited
or restricted upon the basis of race or color;

Failing, in the exercise of its control and
supervision over the public schools of the State, to
use such control and supervision in such a manner as
to promote and encourage the elimination of racial
discrimination in the public schools, rather than to
prevent and discourage the elimination of such dis-
crimination.

In August 1966 the United States of America was permitted to file

a supplemental complaint in intervention wherein the United States as a party

3/ Anthony T. Lee, et al., Plaintiffs, United States of America, Plaintiff and
Amicus Curiae v. Macon County Board of Education, MD Ala., July 13, 1964, 231
F. Supp. 743.
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4/

attacked the constitutionality of Alabama's new tuition grant statute 	 passed

after this Court enjoined, in its order of July 1964, the paying of any tuition

grant or grant-in-aid under the provisions of Chapter 4B, Title 52 of the Alabama

Code. The complaint in intervention by the United States attacked the new statute

on the basis that it was for no purpose other than to perpetuate racial segregation

in the public schools of Alabama. This aspect of the case was submitted on stipu-

lation and is discussed later in this opinion.

In September 1966 and in November 1966, the plaintiffs filed

additional supplemental complaints again asking for a state-wide desegregation

order and an injunction against the use of state funds to support a dual school

system. Following extensive discovery by all parties, the case was heard in

November 1966 and is now submitted upon the evidence and the parties' oral arguments

and briefs.

II. FACTUAL HISTORY

In the July 1964 order, this Court found that the defendant George

C. Wallace, President of the Alabama State Board of Education, the State Board

of Education, the several individual members thereof, and the Secretary and

Executive Officer of the Alabama Board of Education, Austin R. Meadows, had

demonstrated that they had enormous authority and power over the actual operation

of the various local school systems throughout the state. This conclusion was

based on the actual assumption or usurpation of authority by these defendants over

the local school boards exemplified by their total control, when they chose to

exert it, over the Macon County school system, and also by the general statutory

power granted to these various officials to supervise and control the public

schools in the State of Alabama. Examples of the Governor's actions and control,

as found previously by this Court, are:

As stated above, acting pursuant to this Court's
order, the defendant Macon County Board of Education

assigned 13 Negro pupils to the Tuskegee Public High
School. These pupils were assigned in grades eight
through twelve and were scheduled to begin school on
September 2, 1963. Early on the morning of September
2, an Alabama State trooper visited the home of Macon
County Superintendent Pruitt and presented him with
an order of Governor George C. Wallace, who is also
under the law of Alabama the ex officio President of

the Alabama State Board of Education. This Executive
Order stated, in part ., as follows:

4/ The 1965-66 tuition grant laws were not in the form of amendments to the old
tuition grant statute; instead, they were designated as s 61(8), Title 52, Code
of Alabama.
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WHEREAS, there now exist in the State of
Alabama conditions calculated to result in
a disruption of the peace and tranquility
of this State and to occasion peril to the
lives and property of the citizens thereof,
this situation resulting from the threat of
forced and unwarranted integration of the
public schools of this State; and,

NOW, THEREFORE, I, George C. Wallace, as
Governor of the State of Alabama, and in
conformity with the Constitutional and
statutory power vested in me as Governor
of said State, do hereby order and direct
the Macon County Board of Education, Macon
County, Alabama, to delay the opening of
Tuskegee High School for a period of one
week, until, to-wit: Monday, September 9,
1963, with the sole and express purpose of
allowing the Governor of the State of Alabama
to preserve the peace, maintain domestic
tranquility and to protect the lives and
property of all citizens of the State of
Alabama.

DONE this the 2nd day of
September, A. D., 1963.

/s/ George C, Wallace
GEORGE C. WALLACE, AS
GOVERNOR OF THE
STATE OF ALABAMA

Acting upon this direction of Governor Wallace,
the State troopers surrounded the Tuskegee High School,
and neither the pupils nor teachers were permitted to
enter the school. Tuskegee High School remained closed
for one week. On September 9, 1963, Governor Wallace issued
another Executive Order, which stated, in part:

NOW, THEREFORE, I, George C. Wallace, as
Governor of the State of Alabama, and in
conformity with the Constitutional and
statutory power vested in me as Governor of
said State, do hereby order and direct that
no student shall be permitted to integrate
the public schools of the City of Tuskegee,
Alabama.

Governor Wallace announced publicly that the State
Legislature had provided for grants-in-aid to private schools
and assured the organizers of the Macon Academy that the
Macon County Board of Education would cooperate in making
grants -in-aid available through the use of its statutory
authority to provide such aid to students in lieu of
operating a particular public school.

Examples of the actions and control of the State Board of Education and its

executive officers, as previously found by this Court, are:

In January, 1964, the Alabama State Board of
Education passed the following resolution:

BE IT RESOLVED That the State Board of
Education hereby orders that Tuskegee
High School be closed, all grades above
the seventh grade, and that the teachers
be transferred to other schools in the

-5-



Macon County School System and the
children transferred to other schools in

the Tuskegee area, in accordance with the

State Board of Education policy of closing

schools where the teacher load is not

sufficient to justify paying teachers, and
in accordance with Title 52, Code of
Alabama, 1940, as amended; and

BE IT FURTHER RESOLVED That the Alabama
State Board of Education hereby orders
the Macon County Board of Education to
provide school bus transportation for the
children attending the Shorter and Notasulga
schools in Macon County.

On the same date, this resolution was wired by the

State Superintendent of Education to the Macon County
Superintendent of Education. In the same session, the
State Board directed the Governor to take whatever steps
were necessary to execute its directive to close the
Tuskegee Public High School above grade seven. In
compliance with the directive of the State Board, the
County Board of Education closed the Tuskegee High

School effective February 3, 1964, and directed that all
students then attending Tuskegee High School (12 Negro
and no white students) be transferred to other schools in
the "Tuskegee area." The County Board of Education further
directed that the teachers of the Tuskegee High School be

assigned to such other schools in the county as might be
designated. The effect of the State Board's resolution
facilitated the transportation of white children to the
"all white" Shorter and Notasulga schools and by limiting
the Negro pupils to "other schools in the Tuskegee
area," required them to return to the "all Negro" Tuskegee
Institute High School in Tuskegee, Alabama. When on
February 3, 1964, the Negro pupils were barred from the

Tuskegee High School, this Court, upon proper motion,
issued a temporary restraining order, the effect of which
did not require the reopening of the Tuskegee High
School for the 12 Negro pupils, but ordered these Negro
pupils admitted to Shorter and Notasulga on the same
basis as the white pupils who were transferred from the
Tuskegee High School when the Negro pupils first attended
in September, 1963.

In February, 1964, the State Board of Education
adopted other resolutions directing the Macon County
Board to provide financial assistance under the grant-in-
aid law:

BE IT RESOLVED That the Macon County Board
of Education is directed to forthwith, February
4, 1964, provide financial assistance to

parents or guardians of students under the
grant-in-aid law of the State of Alabama as
set forth in Title 52, of the 1940 Code of
Alabama, as amended.

BE IT RESOLVED That the State Board of
Education deplores the order of Judge Johnson
and pledges every resource at our command
to defend the people of our State against
every order of the Federal courts in attempt-
ing to integrate the public schools of this

State and will use every legal means at our
command to defeat said integration orders
and pledges our full support to the local
boards of education in supporting the public
school system as now constituted with the
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law, and will give every assistance
possible to support every effort to main-
tain our way of life and high educational
standards for all citizens of our State.

Based upon such findings as reflected by the evidence, this Court found that

"the State of Alabama has an official policy favoring racial segregation in

public education," and that, strictly in accordance with this official policy,

"the State of Alabama has operated and presently operates a dual school system

based upon race." In the July 1964 order, the Court further found and concluded

that "the purpose of said State officials, as evidenced by their actions already

recited, was clearly to prevent or impede any desegregation through their unlaw-

ful interference with the city and county school boards attempting to comply

with the law." It was only "through the exercise of considerable judicial

restraint" that this Court refrained in July 1964 from requiring these defendant

state officials to exercise their control and authority over the various local

school boards throughout the state for the purpose of desegregating the school

systems on a state-wide basis and to enjoin said defendants from using state funds

for the purpose of perpetuating a dual school system based upon race. The

exercise of restraint in that instance was prompted by the desire on the part

of each member of this Court to afford these defendants every opportunity to

comply in good faith with their affirmative constitutional duty to desegregate

the state's public schools. See Cooper v. Aaron, 358 U.S. 1 (1958). Board of

Public Instruction of Duval County, Fla. v. Braxton, 326 F. 2d 616, 5th Cir.

1964, cert. denied 377 U.S. 924. We were, however, careful to admonish:

Needless to say, it is only a question of time
until such illegal and unconstitutional support of
segregated school systems must cease. These State
officials and the local school officials are now put
on notice that within a reasonable time this Court
will expect and require such support to cease. These
school officials should now proceed to formulate and
place into effect plans designed to make the distri-
bution of public funds to the various schools through-
out the State of Alabama only to those schools and
school systems that have proceeded with "deliberate
speed" in the desegregation of their schools and
school systems as required by Brown v. Board of
Education, supra.

III. THE MERITS

Over two and one-half years have now elapsed since that order was

entered. During this period the focus on the rights of American citizens, regard-

less of their race or color--and in particular on the right of Negro children

to attend public schools without discrimination on account of their race or

color--has increasingly sharpened. The Congress of the United States in Public

-7-



Law 88-352 (Civil Rights Act of 1964) has declared it to be a national policy

that students shall have the right to attend public schools without regard to

their race, color, religion or national origin; that the term "public school"

means any elementary or secondary educational institution, or any institution

of higher education or any technical or vocational school above the. secondary

school level operated by a state, subdivision of a state, or governmental agency
5/

within a state, or operated through the use of governmental funds. 	 The Attorney

General was given authority to institute suits against school systems for the

purpose of furthering "the orderly achievement of desegregation in public
6/

education . . . ."	 With the knowledge that the public school systems throughout

the United States were receiving federal financial assistance in large quantities,

the Congress declared, "No person in the United States shall, on the ground of

race, color, or national origin, be excluded from participation in, be denied

the benefits of, or be subjected to discrimination under any program or activity
7/

receiving Federal financial assistance."	 Negroes themselves have begun filing

individual lawsuits in greater volume than ever before, for the purpose of

desegregating public school facilities. These various efforts, insofar as the

Alabama school system is concerned, have met the relentless opposition of these

defendant state officials. Not only have these defendants, through their control

and influence over the local school boards, flouted every effort to make the

Fourteenth Amendment a meaningful reality to Negro school children in Alabama;

they have apparently dedicated themselves and, certainly from the evidence in

this case, have committed the powers and resources of their offices to the con-

tinuation of a dual public school system such as that condemned by Brown v. Board

of Education, 347 U.S. 483 (1954). As a result of such efforts on the part of

those charged with the duty and responsibility under the law as announced in

1954 by the Supreme Court in Brown, by the Congress of the United States in the

Civil Rights Act of 1964, and, more specifically, by this Court in its July 1964

order, today only a very small percentage of students in Alabama are enrolled
8/

in desegregated school systems. 	 Based upon this fact and a continuation of

5/ Title IV, SS 401-406.

6/ Title IV, §§ 407-410.

7/ Title VI, § 601.

8/ The percentage of students enrolled in schools in which they are in a racial
minority are: White, 0.0037.; Negro, 0.347.. The 1965-66 Annual Reports to the

(Contd.)
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such conduct on the part of these state officials as hereafter outlined, it

is now evident that the reasons for this Court's reluctance to grant the relief

to which these plaintiffs were clearly entitled over two years ago are no longer

valid.

It is considered appropriate to restate the general scope of the

control and authority of these defendant officials over the public schools in

Alabama. As noted earlier, the defendant officials have extensive powers over

this public school system. Section 262 of the Alabama Constitution provides

that "The supervision of the public schools shall be vested in a superintendent

of education, whose powers, duties . • . shall be fixed by law." The State

Board of Education has similar duties: "[the Board] shall exercise, through the

state superintendent of education and his professional assistants, general control

and supervision over the public schools of the state . . . ." Title 52, § 14,

Code of Alabama. The Legislature has also provided that "The state superintendent

of education shall execute the educational policies of the state board of educa-

tion." Title 52, § 45, Code of Alabama.

The State Board is expressly authorized to adopt rules and regula-

tions governing school construction, school sanitation, and physical examination

of school children, and must enforce all rules relating to "school health,

compulsory education, and child conservation." Title 52, § 15, Code of Alabama.
9/

It controls the grading and standardizing of public schools, 	 the minimum contents
10/	 11/

of courses of study,	 and the training and certification of teachers. 	 The

State Board of Education is further charged with the duty of "equalizing the

public school facilities throughout the State" and administers a fund for that

purpose. Title 52, § 33, Code of Alabama. The State Board and the State Superin-

tendent together exercise a broad power of review of actions of local school

boards and local superintendents in "matters relating to finance, and other matters

seriously affecting the educational interest." Title 52, §§ 34 and 47, Code of

Alabama.

The Board also has broad powers to effectuate and supplement other

8/ (Contd.)
Alabama State Department
attending public schools

9/ Title 52, § 16, Code

10/ Title 52, S 17, Code

1i/ Title 52, § 20, Code

of Education reflect that of the 294,734 Negro children
in Alabama only 1,009 were attending desegregated schools.

of Alabama.

of Alabama.

of Alabama.
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powers previously expressly conferred. Title 52, S 31, Code of Alabama.

It was on the basis of these provisions that the Supreme Court

of Alabama was able to conclude: "Every public school is a state school, created

by the state, supported by the state, supervised by the state, through state-wide

and local agencies, taught by teachers licensed by the state, employed by agencies

of the state." Williams, Supt. of Banks, et al. v. State, For Use and Benefit
12/

of Pickens County, et al., 230 A].a. 395, 397, 161 So. 507, 507-08 (1935)

To maintain the racial characteristics of the Alabama public school

system, the defendant state officials have used their power in essentially two

ways. First, they have used their authority as a threat and as a means of punish-

ment to prevent local school officials from fulfilling their constitutional

obligation to desegregate schools, and, second, they have performed their own

functions in such a way as to maintain and preserve the racial characteristics of

the system. No useful purpose would be served by reiterating the machinations

surrounding the closing of schools in Tuskegee, Alabama, and the Governor's abortive

efforts to thwart the desegregation of Tuskegee High School, since this episode

is adequately set out in this Court's opinion of July 1964.(231 F. Supp. 743).

Such conduct, and its continuation as hereinafter found, reveals a broad spectrum

of state interference with local desegregation efforts.

Title VI of the Civil Rights Act of 1964, as stated earlier,

prohibits discrimination in federally assisted programs. This law became effective

July 2, 1964. In December 1964 the Secretary of Health, Education and Welfare of

the United States published regulations for compliance with Title VI programs
13/

administered by his department. 	 These regulations require, among other things,

that any application for federal financial assistance be accompanied by an assurance

that the program will be conducted, or the facility operated, on a nondiscriminatory
14/

basis.

On March 4, 1965, State Superintendent of Education Meadows submitted

to the United States Commissioner of Education state-wide assurance of compliance.

When Dr. Francis Keppel, United States Commissioner of Education, questioned this

"assurance," the State Superintendent of Education reacted by attacking Dr. Keppel's

letter through a news release to the superintendents of the local school systems

12/ Accord: State v. Tuscaloosa County, et al., 233 Ala. 611, 172 So. 892 (1937).

13/ 45 C.F.R. 80.1 - 80.9.

14/ 45 C.F.R. 80.4.
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throughout Alabama. Approximately two weeks after filing his state-wide

assurance of compliance, Superintendent Meadows told the Alabama Teachers

Association:

• . . The minority race has a new junior

college in Mobile and a new one is being

established in Jefferson County . . .

Every type of education facility available
to the majority group in Alabama has been
made available to the minority group . .

His address ended with the following plea:

• . . Will this Nation let Alabama continue
its progress, nurture its fine culture,

and further its goal of peaceful existence

in the only way it knows to exist or will
all of this be destroyed by outsiders who
either do not understand or do not care

enough for either race in Alabama?

In April 1965 the United States Commissioner of Education issued

"guidelines" requiring the school systems to take immediate steps to desegregate

15/
students, facilities and programs.	 Pursuant to these guidelines, a number of

Alabama school districts decided to desegregate all twelve grades for the 1965-66

school year. In August 1965, and after Singleton v. Jackson Municipal Separate

School District, supra, Governor George C. Wallace sent the Superintendent of each

such district the following telegram:

WE HAVE BEEN INFORMED THAT YOUR SCHOOL BOARD
HAS VOLUNTARILY SUBMITTED A SO-CALLED COMPLIANCE
PLAN COVERING ALL GRADES IN YOUR SCHOOL SYSTEM.

15/ Nothing said here should be construed, inferentially or otherwise, as a
decision by this Court on the validity or invalidity of the 1966 guidelines as
issued by the United States Commissioner of Education, since that question, and
other related questions, is presently pending in a case styled Alabama NAACP State
Conference of Branches, et al., Plaintiffs, United States of America, Plaintiff and
Amicus Curiae v. George C. Wallace, et al., Defendants, being heard by a separate
three-judge court in this district. Furthermore, in this case we deal solely with
constitutional requirements on the part of public officials not to discriminate
on the basis of race in the operation of public schools and with constitutional

reguireftivits on the part of public officials to take affirmative action to dis-
establish state enforced or encouraged public school segregation and to eliminate
the effects of past state enforced or encouraged racial discrimination in their
activities and in their operation of the public school system in the State of Alabama.
It is felt that it is necessary, however, to discuss the conduct of some of these
defendants in connection with the compliance or noncompliance of the 1965 guidelines
on the part of local school officials for the purpose of demonstrating the extent
of the control exercised by these state officials over the local school boards
throughout the state. In this connection, it should be noted that in June 1965
the United States Court of Appeals for the Fifth Circuit recognized the guidelines,
as then issued (1965 guidelines), as "standards for compliance with the require-

ments of Title VI of the Civil Rights Act of 1964." Singleton v. Jackson Municipal
Separate School District, 348 F. 2d 729, 731. For the purpose of emphasis, we
reiterate that in this case this Court is not concerned with the validity of any
guidelines issued by the United States Commissioner of Education in either 1965
or 1966.
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AS YOU KNOW, WE HAVE NEVER ASKED ANY SCHOOL
BOARD TO VIOLATE ANY PROVISION OF FEDERAL OR
STATE LAW. IT IS OUR CONSIDERED JUDGMENT THAT
ANY PLAN FOR SO-CALLED NON-DESCRIMINATION IN
ALL GRADES IS BEYOND EVEN THE MINIMUM REQUIRE-
MENTS SET BY THE U S COMMISSIONER OF EDUCATION.
IN FACT, THE DEPARTMENT HAS ACCEPTED AS MINIMUM
COMPLIANCE SOME PLANS COVERING ONLY FOUR GRADES.
IT IS ALSO READILY APPARENT THAT THOSE SCHOOL
SYSTEMS WHICH HAVE BEEN REQUIRED TO DESEGREGATE
UNDER FEDERAL COURT ORDER ARE NOT REQUIRED TO
DESEGREGATE ALL 12 GRADES IN ONE YEAR. WE
THINK IT WOULD BE ADVISABLE FOR YOUR SCHOOL
BOARD TO RECONSIDER YOUR ACTION IN THE SUBMISSION
OF YOUR COMPLIANCE PLAN.

On September 3, 1965, the Governor sent them another telegram:

THIS FOLLOW-UP TELEGRAM COMES AFTER A MEETING
OF THE STATE BOARD OF EDUCATION WHICH PASSED
A RESOLUTION YESTERDAY EXPRESSING GRAVE CON-
CERN ABOUT THE FUTURE OF PUBLIC EDUCATION IN
ALABAMA IN VIEW OF THE FACT THAT SOME SCHOOL
BOARDS HAVE GONE BEYOND THE MAXIMUM REQUIRE-
MENTS OF COURT PRECEDENTS IN EXECUTING COM-
PLIANCE PLANS. WE AGAIN RESPECTFULLY CALL
TO YOUR ATTENTION THAT THE EXECUTION AND
ADMINISTRATION OF PLANS BEYOND THOSE REQUIRED
IS NOT IN THE INTEREST OF PUBLIC EDUCATION IN
THE STATE OF ALABAMA. SUCH WAS ENUNCIATED BY
THE SOUTHERN GOVERNORS MEETING IN ATLANTA.
IN VIEW OF THE FACT THAT UNDER THE PUPIL PLACE-
MENT ACT THE ADMINISTRATION AND ASSIGNMENT
OF PUPILS IS YOUR PREROGATIVE, WE AGAIN
RESPECTFULLY REQUEST THAT YOU TAKE WHATEVER
ACTION IS NECESSARY TO SEE THAT THE ADMINIS-
TRATION AND EXECUTION OF THESE PLANS DO NOT
GO BEYOND THE REQUIREMENTS OF FEDERAL COURT
ORDERS OF FIVE GRADES. WE URGE CAREFUL CON-
SIDERATION OF THE RESOLUTION PASSED UNANIMOUSLY
BY THE STATE BOARD OF EDUCATION, A COPY OF
WHICH WILL BE FORWARDED TO YOU AND WHICH WE
WHOLEHEARTEDLY ENDORSE. WE COMMEND THE
DILIGENT WORK OF THE GREAT MAJORITY OF LOCAL
SCHOOL BOARDS WHO HAVE DONE AN OUTSTANDING
JOB UNDER EXTREMELY TRYING CIRCUMSTANCES.

On September 3, 1965, Superintendent of Education Meadows sent the

local school officials a copy of a resolution by the State Board of Education

urging them "to take no action in the administration and execution of compliance

plans which are not required by law or court order . . . ." Superintendent Allen

Thornton of Lauderdale County, who had attempted to justify his board's actions

to the Governor, received the following telegram from the Governor:

YOUR STATEMENT TO THE GOVERNORS OFFICE ON
THURSDAY SEPTEMBER 2 THAT YOU ARE SATISFIED
WITH THE PUBLIC SCHOOL SITUATION IN LAUDER-
DALE COUNTY WHERE MORE NEGRO PUPILS ARE ENROLLED
IN THE PREVIOUSLY ALL WHITE SCHOOLS THAN ARE
IN EITHER OF THE LARGE CITIES OF BIRMINGHAM
OR MONTGOMERY, AND YOUR FURTHER STATEMENT THAT
YOU PLAN TO ELIMINATE EVENTUALLY ALL NEGRO
SCHOOLS IN THE COUNTY AND TRANSFER THE PUPILS
TO WHITE SCHOOLS COULD DO MORE TO DESTROY THE
PUBLIC EDUCATIONAL SYSTEM OF ALABAMA THAN ANY
ACTION SINCE THE INFAMOUS 1954 DECISION OF THE
UNITED STATES SUPREME COURT. THOSE WHO HAVE
WORKED DILIGENTLY TO RAISE SUPPORT OF PUBLIC
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EDUCATION TO A RECORD HIGH LEVEL IN TILE HISTORY
OF OUR STATE RESENT AND REJECT THIS ATTITUDE.
WE CALL UPON YOU TO ALIGN YOUR POLICIES WITH
TILE MINIMUM REQUIREMENTS OF THE LAW AND OF
COURT ORDERS. (COPIES OF T1HIS TELEGRAM SENT
TO FLORENCE TIMES, FLORENCE, ALA. ASSOCIATED
PRESS, MONTGOMERY, ALA., AND UNITED PRESS
INTERNATIONAL, MONTGOMERY, ALABAMA)

These telegrams had their effect. For instance, on September 6,

1965, the Choctaw County Board of Education resolved:

That due to the change in conditions, particu-
larly within the past few days, the Board
concludes it is for the best interest of the
children attending the schools of Choctaw
County, Alabama, their safety and welfare, for
the continued orderly operation of the schools
in the County, and for the prevention of violence
which would likely result in serious consequences
adversely affecting the orderly operation of the
schools, the plan of desegregation of the schools
of Choctaw County, Alabama, adopted by this
Board on August 23, 1965, be and the same is
hereby revoked.

The reaction of these defendant state officials and their conduct

and the responses by the local school officials concerning the 1966 guidelines

issued on March 7, 1966, by the United States Department of Health, Education and

Welfare, for the reasons set forth by this Court in footnote 15, supra, will not

be made a part of the findings and conclusions of this Court in this case.

Conduct on the part of these state officials to thwart desegregation

of the public school system in the state continued, and on July 1, 1966, Alabama

State Superintendent of Education Meadows expressed his views on segregation in

a parable which he circulated to each local superintendent of education throughout
16/

the State of Alabama.

16/ "'Segregation' is a perfectly good word. It has been practiced down through the
ages for good results. The Lord set aside or segregated fruit from the apple tree
in the Garden of Eden from Adam and Eve, but Eve persuaded Adam to taste the fruit
and they were both banished from the Garden of Eden and honest men and women have
had to work for their living ever since.

"Segregation has been used by people of the civilized world for man's greatest
advancement. Matrimony, the most sacred of all bonds for men and women, is the
highest type of segregation. In matrimony, husband and wife bind themselves to
cleave to one another, even to the extent of forsaking all others if necessary. A
great ministerial commandment has been the public pronouncement at the wedding
ceremony 'What God has joined together let no man put asunder.' Without this bond
of segregation, there would be no family unit. One of the Ten Commandments forbids
breaking this human bond of segregation. Segregation is the basic principle of
culture. The good join together to segregate themselves from the bad.

"Segregation is one of the principles of survival throughout the animal kingdom.
Animals, in many instances, join their own kind to defend themselves by numbers
against other animals that would destroy them without such segregated bond. Birds
of a feather truly flock together. Wild geese fly across this continent in 'V'
formation, but they never join any other flock of birds. Wild duck fly together
and not with other birds. The wild eagle mates with another eagle and not with any

(Contd.)
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In August 1966 the Tuscaloosa County School Board formally assigned

two Negro teachers to two predominantly white schools and four white teachers

to two Negro schools. Shortly after school opened in Tuscaloosa County and

these assignments became known, the State Superintendent of Education telephoned

the Tuscaloosa County Superintendent of Education, Dr. W. W. Elliott, and recommended

that the two Negro teachers who had been assigned to predominantly white schools

be transferred to other schools. Dr. Meadows advised the local school official

that he was calling as a constitutional officer of the State of Alabama and that

the assignment of Negro teachers to white schools was "against the law" and "public

policy" of the state. A few days later Governor George C. Wallace, in a press

conference, announced that he would use the police power of the state to maintain

peace and requested that the two Negro teachers be removed and reassigned forth-

with. Later, still in September 1966, State Superintendent Meadows again endeavored

to persuade the Tuscaloosa County Superintendent of Education to reassign the

Negro teachers. About the same time, Attorney Hugh Maddox, Legal Adviser to the

Governor, telephoned the Tuscaloosa County Superintendent and informed him that,

"It [is] the public policy of the State that Negro teachers not teach white

children" and that the Governor would use his police power to enforce the law.

Dr. Elliott insisted that these Negro teachers were fully qualified and did not

agree to reassign them. On October 17, 1966, the defendant Meadows, again by

telephone, advised Dr. Elliott that the Governor suggested that two additional

teacher units be allotted to the Tuscaloosa County school system provided the

students being taught in white schools by the two Negro teachers were allowed

the freedom to choose a white teacher. The State Board of Education also promised

funds to the Tuscaloosa County school system for additional classroom space to

accommodate two additional white teachers. These state officials also made it

clear that similar measures would be taken in other communities if Negro teachers

were assigned to teach white students. A news release circulated by Dr. Meadows

on October 25, 1966, to all city and county superintendents and to all news media

was as follows:

16 / (Contd.)
other bird. Red birds mate with red birds, the beautiful blue birds mate with other
blue birds, and so on through bird life.

"There can be segregation without immoral discrimination against anyone. Inte-
gration of all human life and integration of all animal life would destroy humanity
and would destroy the animal kingdom. A time of reckoning must come in this United
States of America on the fundamental principles of segregation and non-discrimina-
tion which can be achieved without destroying segregation in its true sense."
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In complete accord and with full approval of
Governor George C. Wallace, any county or city board
of education will be allocated a teacher unit and
apportionment of funds therefor where such board
employs a teacher for pupils to transfer from a teacher
of the opposite race to a teacher of their own race
by freedom of choice of such pupils and their parents.
Two such teacher units have already been allocated to
a county board of education in which thousands of
people filed a petition for such relief, both with the
county board of education and the Governor of Alabama.

The foregoing findings serve to illustrate that the actions on the

part of the defendant Alabama officials have been designed to perpetuate the

racially segregated public school system in the State of Alabama. These actions

have been to some extent, as noted, dramatic interference with local efforts to

desegregate public schools. However, the most significant action by these defend-

ant state officials, designed to maintain the dual public school system based upon

race, is found in the day-to-day performance of their duties in the general super-

vision and operation of the system.

A. SCHOOL CONSTRUCTION AND CONSOLIDATION

The State Board of Education and its Secretary and Executive Officer

have been vested by statute with general supervisory powers over public education

in Alabama. Code of Alabama, Title 52. The State Board is specifically authorized

to adopt rules and regulations "for the proper construction of school buildings."

Title 52, Section 15, Code of Alabama. For approximately fifty years, the

State Department of Education has conducted periodic surveys of the Alabama school

system. These surveys are for the purpose of enabling that department to make

decisions and recommendations concerning the location, construction, consolidation,

expansion and abandonment of schools and school buildings. The factual information

is obtained from field inspections and relates to the distribution of student

population within the school districts, the location, capacity and physical condition

of school buildings, and other information concerning school sites. This information

is then evaluated by the State Superintendent and the State Board of Education.

Certain standards regarding the adequacy of physical structures have been established

by the State Department; for instance, standards respecting the minimum size of

school sites, minimum student standards, and minimum teacher standards. On the

basis of the information gathered in the surveys and these standards, the survey

teams make recommendations and classifications. First, they classify the school

buildings as either "suitable for permanent use," "suitable for temporary use,"

or "should be abandoned." Second, recommendations are made concerning the consolida-

tion of existing schools. Third, recommendations are made concerning where new
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schools should be constructed or existing facilities enlarged. This information,

together with the recommendations, is published by the State Department of Education

in a Survey Report after the findings and recommendations are approved by the

State Superintendent of Education. To a large extent, these recommendations--of

necessity--are controlling upon the local school boards, since local boards that

ignore them are penalized through the use of regulations that have been adopted by

the State Board and through the use of other regulations such as those governing
17/

the allocations of state funds under the Minimum Program Fund 	 for teachers'

salaries.

Other regulations establish a method of calculating the number of teacher

units earned by and to be awarded each school. Transportation aLlowances to the

local school districts are made in recognition of the survey recommendations, and

the Survey Reports determine, to a large extent, the State Superintendent's approval

or disapproval of sites for new school construction or existing school expansion.

In each instance, the local school board must obtain the approval of the State

Superintendent as to the location and need for expansion; the approval of the State

Superintendent is also needed for construction projects, since the principal source

of construction funds comes from state bond issues. The State Superintendent's

approval on school construction projects is important, even where local funds are

used, since local boards of education cannot issue warrants without the specific

approval of the State Superintendent of Education. Title 52, Code of Alabama,

55 216-218, 235 (4). Furthermore, the Governor and the State Superintendent of

Education constitute a majority of the Public School and College Authority. This

agency has the power to establish priorities for projects and to make funds more

readily available to local school systems.

The evidence in this case is absolutely overwhelming that the State

Board of Education and the Alabama Superintendent of Education, with the assistance

of their staff in the State Department of Education, have exercised extensive con-

trol over school construction and consolidation in such a manner as to perpetuate

a dual public school system based upon race and to interfere with the orderly

desegregation of the public schools in the State of Alabama. This discriminatory

course of conduct on the part of these defendants has continued and persisted since

this Court's order of July 1964; for instance, the interference of State Superintend-

ent Meadows and the Governor with the Tuscaloosa County Board of Education and

17/ Title 52, SS 208-215, Code of Alabama.
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their offer to that local board regarding construction funds. Such an offer

could have been for no purpose other than to thwart the efforts of that local

board to desegregate the faculties of its schools. Furthermore, the use of that

authority and control on the part of these defendants over school construction has

not been confined to manipulating the availability of funds. For instance, a more

insidious method of control over local boards for the purpose of perpetuating a

dual public school system based upon race has been with respect to school con-

struction and consolidation. This is found in the judgments and recommendations

contained in the school surveys. The survey recommendations regarding consolidation

strictly observe the racially segregated character of the schools. In Calhoun

County--to take but one example--rather than recommend that the local board close

down an inferior Negro school (Hawkins) and consolidate it with a nearby white

school (Bynum), the survey recommended, instead, that the Negro students from the

Hawkins School be transported across the county to Calhoun County Training School,

a Negro school. Not only was the Calhoun County Training School a greater distance

from Hawkins, which necessitated busing for the purpose of maintaining segregation,

but, compared to Bynum, the physical facilities were significantly inferior and

less room was available for the Negro students who were bused from Hawkins. The

Survey Report that was then in existence reflected that the Calhoun County Training

School to which the Hawkins Negro students were transported "is located on an

inadequate site about which little can be done." Such a method of consolidation

was for no purpose other than to perpetuate segregation of the races in that public

school system.

The survey teams have also sought to perpetuate the dual public school

system by refusing to recommend consolidation where consolidation would have had

the effect of desegregating. These reports reflect that the survey teams consistently

compromised the minimum student standards in order to maintain segregation of the

students. Such a course of conduct is condemning evidence that the defendants have

sought to perpetuate and, through this means, have effectively perpetuated the dual

public school system.

In yet another area, the state survey recommendations pertaining to the

location of new schools have been designed to perpetuate the dual system. Considera-

tions of economy, convenience, and education have been subordinated to the policy

of racial separation; survey approvals of construction sites reflect this policy.

A striking instance of this discriminatory conduct is found in the Clarke County

survey conducted during the 1964-65 school year. At the time of the survey, there

-17-



were twenty-three schools in the system attended by approximately 5800 students--

2400 white and 3400 Negro. Consolidation was clearly called for; yet the survey

staff sought to perpetuate the segregated system by recommending and approving

that, in each of the three principal towns of the county, two separate schools

be maintained as permanent school installations, each covering grades 1-12. This

recommendation in each of these three towns in Clarke County, Alabama, can be

explained only in racial terms. Other similar numerous examples have been pre-

sented, the discussion of which would serve no useful purpose.

Furthermore, through the control of finances in school construction,

these defendants have insured that Negro children are provided with markedly

inferior educational opportunities. For example, the average pupil-teacher ratio

in the Negro schools is higher than in the white schools; the per-pupil valuation

of school buildings and contents is $607.12 per white pupil as compared to $295.40

per Negro pupil. Over 25% of the Negro high schools in Alabama are unaccredited

as compared with only 3 • 4% of white high schools.

B. FACULTY AND STAFF

It is no longer open to question that faculty and staff desegregation

is an integral part of any public school desegregation plan--not because of teachers'

employment rights, but because students are entitled to a nonracial education, and

assignment of teachers to students on the basis of race denies students that right.

See Bradley v. School Board of Richmond, 382 U.S. 103 (1965); Rogers v. Paul,

382 U.S. 198 (1965); Kemp v. Beasley, 352 F. 2d 14 (8th Cir. 1965); Singleton v.

Jackson Municipal Separate School District, 355 F.,2d 865 (5th Cir. 1966); Wheeler

v. Durham City Board of Education, 363 F. 2d 738 (4th Cir. 1966); Davis v. Board

of School Commissioners of Mobile County, 364 F. 2d 896 (5th Cir. 1966).

The constitutional duty to desegregate the faculties in public school

systems was made clear by the Supreme Court of the United States in Rogers v. Paul,

supra:
Two theories would give students not yet in
desegregated grades sufficient interest to
challenge racial allocation of faculty: (1)
that racial allocation of faculty denies them
equality of educational opportunity without
regard to segregation of pupils; and (2) that
it renders inadequate an otherwise constitu-
tional pupil desegregation plan soon to be
applied to their grades.

This constitutional duty was recognized by the United States Court

of Appeals for the Fifth Circuit in Singleton v. Jackson Municipal Separate School

District, supra, when the Court stated:
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• . . [W]e regard it as essential that the

plan provide an adequate start toward

elimination of race as a basis for the em-

ployment and allocation of teachers, adminis-

trators, and other personnel.

and again in Davis v. Board of School Commissioners of Mobile County, supra,

when the Court stated:

• . • [T]he plan must be modified in order
that there be an end to the present policy
of hiring and assigning teachers according
to race by the time the last of the schools

are fully desegregated for the school year

1967-68.

The recent decision in Clark v. Board of Education of the Little

Rock School District, 369 F. 2d 661, 669 (8th Cir., December 15, 1966), requires

that specific steps must be taken now to end faculty segregation. The Court

stated:
We agree that faculty segregation encourages pupil
segregation and is detrimental to achieving a
constitutionally required non-racially operated

school system. It is clear that the Board may
not continue to operate a segregated teaching
staff. . . . At this point the Board is going
to have to end discriminatory practices in staff
assignment and recruitment.

and, in another passage:

[T]he Board should make all additional positive
commitments necessary to bring about some measure
of racial balance in the staff of the individual
schools in the very near future. The age old
distinction of "white schools" and "Negro schools"
must be erased. The continuation of such dis-
tinctions only perpetuates inequality of educational
opportunity and places in jeopardy the effective
future operation of the entire "freedom of choice"
type plan.

As in other areas, some of which have already been discussed, defend-

ants have endeavored to thwart and, with considerable success, have thwarted

efforts toward implementation of the constitutional requirement to eliminate

faculty and staff segregation in the public school system of Alabama. The

Governor's legal adviser was indeed correct when he declared that, "It [is]

• . . the public policy of the State that Negro teachers not teach white children."

Evidence in this case reflects that this policy has been successful for, of over

28,000 teachers in the state, only 76 are teaching in schools to which students

of the opposite race have been traditionally assigned. Defendants, through the

use of pressures, some of which have herein been outlined, have required local

boards to conform to their views on faculty and staff segregation in the school

system. As a matter of fact, they have acted affirmatively to use the Minimum

Program Fund to make segregation of the faculties and staffs in the several school
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districts attractive. For instance, as we have previously noted, the State

Superintendent of Education, at the insistence of the Governor, utilized the

state's power, that had been vested in these defendants, of allocation of teacher

units by authorizing two additional units to be used for the purpose of hiring

white replacements for the two Negro teachers hired by the Tuscaloosa County

Board of Education to teach in white schools.

Teacher institutes continue to be conducted separately for each race.

Section 339, Title 52, Code of Alabama. Generally, the control exercised by

these defendants over in-service training programs and teacher certification has

been used not as a means to eliminate discrimination in the dual school system

of Alabama but as an instrument to enforce segregation throughout that system.

In this area, as in other areas herein discussed, there is an affirma-

tive duty on the part of these defendants, as well as on the part of other school

officials throughout the state, to desegregate staffs and faculties. This is also

a constitutional duty apart from any federal regulatory scheme.

C. TRANSPORTATION

It cannot seriously be contended that transportation is not a critical
18/

factor in the process of disestablishing the traditional dual public school system.

The defendant state officials exercise considerable authority in this

area since nearly 100% of the cost of local school transportation programs is

paid from the state Minimum Program Fund and, further, since § 209, Title 52,

Code of Alabama, empowers the State Board of Education to approve transportation

routes submitted by the local boards and to establish minimum standards for the

buses that are used to transport the students. This Court's finding in its July

1964 order that these defendants have used this control over transportation to

perpetuate segregation is as true now as it was then. The State Board continues

to finance and permit the operation of school bus systems organized on a racially

discriminatory basis. The buses provided Negro children have been and continue

to be of a markedly inferior quality. There is duplication and overlapping of

18/ See, e. ., Franklin v. Barbour County Board of Education, 259 F. Supp. 545
(ND Ala. 1966); Harris v. Crenshaw County Board of Education, 259 F. Supp. 167 (MD
Ala. 1966); Carr v. Montgomery County Board of Education, 253 F. Supp. 306 (MD Ala.
1966); Harris v. Bullock County Board of Education, 253 F. Supp. 276 (MD Ala. 1966);
United States v. Lowndes County Board of Education, Civ. Action No. 232S-N, MD Ala.,
February 10, 1966; Wright v. County School Board of Greenville Count, 252 F. Supp.
370 (ED Va. 1966); United States v. North Pike Consolidated School District, Civ.
Action No. 3307, SD Miss. Sept. 25, 1965; Baird v. Benton County Board of Education,
Civ. Action No. W.C. 6513, ND Miss. Aug. 3, 1965; United States v. Natchez Special
Municipal Separate School District, Civ. Action No. 1120(W), SD Miss., January 26,
1966 as amended April 15, 1966; Killingsworth v. Quitman Consolidated School District,
Civ. Action No. 1302(E), SD Miss., August 14, 1965.
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bus routes in the school bus transportation provided in practically every area

of the state to permit white children to avoid attending desegregated schools

closer to their homes; further, this system has been and is being used to transport

Negro children living near white schools to Negro schools miles away.

D. TRADE SCHOOLS, VOCATIONAL SCHOOLS AND STATE COLLEGES
19/

The state's trade schools, vocational schools and state colleges 	 con-

tinue to be operated on a segregated basis. The operation of these systems is

the immediate responsibility of the State Board of Education. See the Regional

Vocational and Trade School Act of 1947, Code of Alabama, Title 52, S 451(4);

the Alabama Trade School and Junior College Authority Act of 1963, Code of Alabama,

Title 52, § 509(96); Code of Alabama, Title 52, 55 451(3) and 509(85). See also

Code of Alabama, Title 52, §§ 438 and 452.

There is no necessity for setting out the facts in detail concerning

the operation of these state colleges since the evidence conclusively establishes--

the defendants do not controvert it--that these schools have been and continue to

be operated as if Brown v. Board of Education were inapplicable in these areas.

For example, 5 438, Title 52, Code of Alabama, reads:

The state board of education shall have the
control and management of the several teachers'
colleges of the state, for white teachers,
located at Florence, Jacksonville, Livingston,
Troy, and of the Alabama State College for
Negroes located at Montgomery.

The plaintiffs are also clearly entitled to relief in this area.

It is quite clear that the defendants have abrogated, and openly

continue to abrogate, their affirmative duty to effectuate the principles of

Brown v. Board of Education, supra. Although the facts as herein outlined speak

eloquently for themselves, there is no more clear an indication of this than

Superintendent Meadows' statement that he has done nothing to eliminate segrega-

tion in the public schools of Alabama. As Judges Sobeloff and Bell stated in a

concurring opinion in Bradley v. School Board of the City of Richmond, Vir inia,

345 F. 2d 310, 322, 323 (4th Cir. 1965):

Tlhe initiative in achieving desegregation
of the public schools must come from the
school authorities.

Affirmative action means more than telling
those who have long been deprived of freedom

19/ The term "state college," as used herein, includes all state colleges or
universities except the University of Alabama, Auburn University, University of
South Alabama at Mobile, and Alabama College at Montevallo, which institutions
have separate boards of trustees and are not administered by the Alabama State
Board of Education.
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of educational opportunity, "You now have
a choice." [Emphasis added.]

It is now 1965 and high time for the court to
insist that good faith compliance requires
administrators of schools to proceed actively
with their nontransferable duty to undo the
segregation which both by action and inaction
has been persistently perpetuated.

Accord, Cooper v. Aaron, supra. Such a course of conduct on the part of these

defendants has served to thwart and, in many instances, defeat voluntary desegre-

gation plans that have been attempted by the local school districts.

It should be noted that one of the most illegal methods adopted by

these defendants to impede desegregation on a local level is that they have

consistently attempted to obscure the fact that local school authorities have

a federal constitutional duty to desegregate their school systems totally, not-

withstanding whether a particular system is under a court order or whether that

school system agrees to comply with the requirements of the Department of Health,

Education and Welfare of the United States.

Statements to the effect that "the local school districts should go

no further than ordered by the Court," and the offers to replace federal funds

with state funds have been designed to lead the local school authorities to believe

that they have no such affirmative duty. Such philosophy completely ignores the

fact that the paramount duty to desegregate is a constitutional one independent

of any court order and independent of any federal regulatory program. It is

entirely disingenuous of the defendants to fail to admit that their activities

were coercive and for them to contend they were, at most, acting in an advisory

capacity, with the ultimate control residing with the local boards. The record

presented to this Court clearly indicates that these defendants stand ready to

exercise, and have in many instances in areas of public education in Alabama

exercised, the same powers and control that they demonstrated two and one-half

years ago over the Macon County schools when the desegregated school was closed

and white students were bused to other schools in the same system that continued

to operate on a segregated basis. In addition, this Court's conclusion in its

July 1964 order that "The control by the State Board of Education over the local

school systems is effected and rigidly maintained through control of . . . finances"

has not been diminished by subsequent events. On the contrary, the evidence

concerning the conduct of these defendants since 1964 strengthens that conclusion.

This control on the part of these defendants over the local boards is all pervasive;

it invests in these defendants power over school construction and consolidation,
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teachers, school transportation and other vital areas in the operation of the

public schools throughout the state.

IV. THE TUITION GRANT STATUTE

As observed earlier in this opinion, state and local authorities

are under an affirmative constitutional duty to provide equal educational oppor-

tunities for all children by ceasing to discriminate on the basis of race and to

the extent herein noted and ordered, eliminating the effects of past discrimina-

tion. To obviate the performance of this duty, a state may neither operate and

maintain two school systems--one integrated, one segregated--giving public school
20/

students a choice between the two,	 nor simply go out of the business of running

schools in some school districts and allow that function to be undertaken by private
21 /

persons.

	

	 It is also axiomatic that a state may not induce, encourage or promote
22/

private persons to accomplish what it is constitutionally forbidden to accomplish.

Measured against these criteria and when viewed in the context of the

facts and circumstances which gave rise to its enactment, the vice of the present
23/

tuition statute	 becomes clear: it is but another attempt of the State of

Alabama to circumvent the principles of Brown by helping to promote and finance

a private school system for white students not wishing to attend public schools

20/ Boson v. ppy, 285 F. 2d 43, 45-46 (5th Cir. 1960); Kelly v. Board of Educa-
tion of City of Nashville, 159 F. Supp. 272, 278 (MD Tenn. 1958).

21/ Griffin v. County School Board of Prince Edward County, 377 U.S. 218 (1964);
Lee, et al. v. Macon County Board of Education, 231 F. Supp. 743 (MD Ala. 1964).

22/ See Anderson v. Martin, 375 U.S. 399 (1964). And see, Lombard v. Louisiana,
373 U.S. 267 (1963); NAACP v. Alabama, 357 U.S. 449, 463 (1958); Burton v.
Wilmington Parking Authority, 365 U.S. 715, 726-27 (1961) (Justice Stewart concurring);
Evans v. Newton, 382 U.S. 296, 305-307 (1965) (Justice White concurring); Hall v.
St. Helena Parish School Board, 197 F. Supp. 649, 658 (ED La. 1961), aff'd per curiam,
368 U.S. 515 (1962).

23/ "Any other provisions of law notwithstanding, no child shall be compelled to
attend any school when in the judgment of the parent or guardian of such child attend-
ance in the school to which assigned will be detrimental to the physical or emotional
health of such child or subject the child to hazards to personal safety. In any
such case, the parent or guardian of such child shall file written objections with
the local board of education and request transfer and reassignment. Upon refusal of
any board to grant such a request, the child shall proceed as provided in section
61(7) of this title, or in lieu thereof, submit an application to the state board of
education for a tuition grant to attend any private nonsectarian school in or out-
side the school attendance district in which the child resides. Tuition grants
approved by the state board shall not exceed a total of one hundred eighty-five
dollars ($185.00) in any one school year, or a sum to be determined by the state
superintendent of education to be the cost per pupil in average daily attendance
in the public schools of the state, whichever sum shall be less. The state board
of education shall promulgate rules and regulations for the administration of tuition
grants which shall be paid only from funds appropriated by the legislature for such
purpose. It shall be unlawful for any person to use funds granted under this chapter
for any purpose other than for the payment of tuition in school; . . . ." Title 52,

61(8), Code of Alabama.
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also attended by Negroes.

Alabama's present tuition statute must be analyzed in the historical

context which gave rise to its enactment. It is unmistakably clear that the

concept of tuition grants to students wishing to attend private schools in Alabama

was born of an effort to resist and frustrate implementation of the Brown decision.
24 /

Lee v. Macon County Board of Education, 231 F. Supp. 743 (MD Ala. 1964). 	 The

first such statute, enacted in 1957, authorized tuition grants for students attending

private nondenominational schools in school districts where no public school was

available. Chapter 4B of Title 52, Code of Alabama, of which the 1957 tuition

grant statute was a section, authorized each local board of education to discontinue

operating its public school when it found that the continued operation of its

public school "will be accompanied by such tensions, friction, or potential disorder

or ill will within the school as substantially to impair effective standards or

objectives of education of its pupils, or by potential impairment of peace, order

and goodwill in the community, school district, or county involved." Acts of

Alabama 1957, No. 528, S 1 at 723. It was pursuant to this chapter that the

State Board of Education ordered all grades above the seventh grade in the Macon

County public schools closed and directed that payment of tuition grants be made

to students residing in Macon County where no public schools were available, who

attended racially segregated private schools. In our July 13, 1964 order, we

found that implementation of the tuition grant statute was unconstitutional and

enjoined its further use.

It is clear that the present tuition statute was born of the same

effort to discriminate against Negroes, and was designed to fill the vacuum left

by this Court's injunction against the 1957 tuition statute. Although the statute

is cast in terms of making eligibility for a tuition grant turn on the parent's

judgment that the child's attendance at public school will be detrimental to the

child's "physical and emotional health," when read in perspective it turns

eligibility for tuition on the parent's dissatisfaction with sending his child

24/ It is appropriate to reiterate our conclusions on this point made in our
July 13, 1964 order: "Alabama's grant-in-aid system appears to have been first pro-'
posed by the Special Interim Committee of the Alabama Legislature in 1954. The
legislative history of the statute subsequently enacted by the Alabama Legislature
reflects that this Committee was formed to consider means of meeting the decision
of the Supreme Court in Brown v. Board of Education, 347 U.S. 483, 74 S. Ct. 686,
98 L. Ed. 873 (1954). The Committee's report to the Legislature set forth a number
of proposals for delaying or avoiding racial desegregation in education, and it
proposed a number of specific amendments to the Alabama Constitution, all of which
were ultimately adopted. These grant-in-aid laws are all sat out in Title 52,
Code of Alabama, recompiled 1958." 231 F. Supp. at 743, n. 4.
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to a desegregated public school. Prior to 1965-66, S 61(8) said as much on its

face. It authorized the parent or guardian of any child attending "any school

in which the races are commingled" to terminate the child's attendance there.

The amendment simply substituted for the objective test--commingling of races--the

subjective test that now appears in the statute--"judgment" of the parent or

guardian. Significantly, every dollar paid during the 1965-66 school year went to

students enrolled in all-white private schools established when the public schools

desegregated.

Finally, it is also important to emphasize that the state has failed

to advance any rational basis on which to explain the statute. Eligibility for

a tuition grant does not turn on the inadequacy of public educational facilities

to accommodate all school-age children in the school district. The statute does

not manifest state concern for equalizing the opportunity of all children, including

the poor, to attend private schools, for the statute does not require a showing

of financial need. Nor does the statute exhibit state concern for improving

the educational opportunities of special classes of students--those who may be

gifted or those who may be handicapped. Although the statute applies only to

public school pupils, it may not be invoked by pupils in public schools who wish

to attend private schools for reasons such as superior instruction, smaller classes,

and so forth. The statute narrows its focus on an extremely limited class of

students--those students whose physical or emotional health would be adversely

affected or whose safety might be jeopardized by attending public schools. Since

neither of these conditions can be demonstrated to have any rational basis in fact,

there can be only one way to explain the statute: it is designed to aid and

assist private discrimination of the kind which would be condemned if attempted

directly by the state. As such, the statute is unconstitutional.

It is appropriate to observe in concluding this aspect of the case that

it is now becoming apparent that the State of Alabama is attempting to make a

concerted effort to establish and support a separate and private school system for

white students. Twice in less than three years this Court has had to strike down

tuition grant provisions designed to achieve this end. Moreover, the Governor has

officially encouraged private contributions to support the many private schools
25/

throughout the state as alternatives to theup blic desegregated school system.

25/ "[Your . . . donations . . . will helpê ople in our State who are being forced
to conduct private schools because of the destruction of their up blic schools,

(Contd.)
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Up to this point, this Court has used its injunctive powers to prevent the State

of Alabama from establishing a separate school system for white children. It

must be made perfectly clear, however, that if the state persists in its efforts

dedicated to this end, and its involvement with the private school system continues
26/

to be "significant,"	 then this "private" system will have become a state actor

within the meaning of the Fourteenth Amendment and will need to be brought under

this Court's state-wide desegregation order.

V. THE RELIEF

A. GENERAL NATURE

As has been outlined in some detail, the defendant state officials have

engaged in a wide range of activities to maintain segregated public education

throughout the State of Alabama. These activities have been concerned with and

have controlled virtually every aspect of public education in the state, including

site selection, construction, consolidation, assignment of teachers, allocation

of funds, transportation, vocational education, and the assignment of students.

The remedy to which these plaintiffs are constitutionally entitled must

be designed to reach the limits of the defendants' activities in these several areas

and must be designed to require the defendants to do what they have been unwilling

to do on their own--to discharge their constitutional obligation to disestablish in

each of the local county and city school systems in Alabama that are not already

operating under a United States court order, the dual public school system to the

extent that it is based upon race or color. In this connection, the State of Alabama

and particularly the defendant state officials are under an affirmative constitu-

tional duty to take whatever corrective action is necessary to disestablish such

a system. Faculty members and staff members, facilities and activities, as well

as student bodies, must be desegregated to such an extent that there no longer

exists in the Alabama public school system discrimination of any sort or to any

degree that is based upon race or color.

This Court can conceive of no other effective way to give the plaintiffs

the relief to which they are entitled under the evidence in this case than to enter

25/ (Contd.)
"This group, made up of representatives of the various private schools, will see

that your contribution is distributed to these schools on an equitable basis. These
people--these parents--are fighting for their freedom too--a freedom that affects all
of us and I hope that you will join me in helping those whose schools have been taken
away from them." (Emphasis added.)

26/ Burton v. Wilmington Parking Authority, 365 U.S. 715, 722 (1961). See cases in
footnote 22, supra. And see Simkins v. Moses H. Cone Memorial Hos pital, 323 F. 2d
959 (4th Cit. 1963).
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a uniform state-wide plan for school desegregation, made applicable to each local

county and city system not already under court order to desegregate, and to require

these defendants to implement it. Only in this way can uniform, expeditious and

substantial progress be attained, and only in this way can the defendant state

officials discharge the constitutional duty that was placed upon them twelve years

ago in Brown v. Board of Education, supra. It cannot seriously be contended that

the defendants do not have the authority and control necessary to accomplish this

result. Certainly the possibility of losing state funds for failure to abide by and

implement the minimum constitutional requirements for school desegregation which

this opinion and the accompanying decree require will, without any doubt, effect

compliance. Indeed, it is quite clear from the evidence in this case that the local

school officials will, through economic necessity if for no other reason, abide by

the orders and regulations of these state officials and, in most instances, will be

relieved to find themselves no longer under the pressures and exhortations of these

defendants to abrogate their clear constitutional duties in this area. The local

officials should, after the entry of this opinion and the accompanying decree, be

able to return to the teaching of students and dealing with the related educational

problems rather than expending their time and energies trying to tread the difficult

"middle ground" between conflicting federal and state demands.

The argument that this Court is proceeding without jurisdiction over

indispensable parties to this litigation, to-wit, local school boards throughout the

state, is not persuasive. We are dealing here with state officials, and all we

require at this time is that those officials affirmatively exercise their control

and authority to implement a plan on a state-wide basis designed to insure a reason-

able attainment of equal educational opportunities for all children in the state

regardless of their race. It may be that in some instances a particular school

district will need to be brought directly into the litigation to insure that the

defendant state officials have implemented this Court's decree and that the state

is not supporting, financially or otherwise, a local system that is being operated

on an unconstitutional basis. Hopefully, these instances will be the exception

and not the rule. Clearly this possibility does not diminish the propriety of the

state-wide relief to be ordered. Having already resolved this issue of state-wide

relief against the defendants in the order made and entered in Lee, et al., United

States of America, Amicus Curiae v. Macon County Board of Education, July 13, 1964,

231 F. Supp. 743, further discussion and analysis is not necessary.

B. OTHER CONSIDERATIONS
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Invariably in this area of our country the "freedom of choice" plan

has been chosen by the courts and the school systems themselves as the method

to effectuate the requirements of the Fourteenth Amendment in the field of desegre-

gation of public educational facilities. This is the plan which this Court will

require--for the time being--these defendant officials to implement throughout
27/

the State of Alabama.	 This Court recognizes that in the freedom of choice

plan there are many administrative complexities. It may be that these adminis-

trative problems will make some other method advisable in the future. It may well

be that the freedom of choice method of desegregation will not fully and completely
28/

disestablish the dual public school system based upon race. 	 However, for the

time being, provided that all of the factors designed to influence and having the

effect of influencing choice be eliminated, the freedom of choice plan will be

put into effect upon a state-wide basis. It should be emphasized that, if choice

influencing factors are not eliminated, freedom of choice is a fantasy. A "freedom

of choice" plan ordered by a court or adopted by school authorities is not an end

in itself; it is but a means to an end. The plan must operate in such a manner

as to meet the constitutional mandate of the Fourteenth Amendment. As was stated

in the concurring opinion in Bradley v. School Board, 345 F. 2d 310, 323:

Affirmative action means more than telling those who
have long been deprived of freedom of educational
opportunity, "You now have a choice." In many
instances the choice will not be meaningful unless
the administrators are willing to bestow extra effort
and expense to bring the deprived pupils up to the
level where they can avail themselves of the choice
in fact as well as in theory. . . . The district
judge must determine whether the means exist for the
exercise of a choice that is truly free and not
merely pro forma.

In short, the measure of a freedom of choice plan--or, for that matter,

any school plan designed to eliminate discrimination based upon race--is whether

it is effective. If the plan does not work, then this Court, as well as the State

of Alabama school officials--both state and local--is under a constitutional

obligation to find some other method to insure that the dual school system of public

education based upon race is eliminated. In adopting this plan, therefore, we

27/ The reasons are obvious why school officials have not chosen other plans such
as the "neighborhood school" plan, for under such a plan white students would be
immediately required to attend Negro schools located in their neighborhoods.

28/ The United States Supreme Court has not yet ruled on the freedom of choice
method of ending racial segregation in the field of public education. However, Goss
v. Board of Education, 373 U.S. 683 (1963), has been cited as support for such a
plan. See Bradley v. School Board, 345 F. 2d 310, 318 (4th Cir. 1965).
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