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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al.,
Plaintiffs
V. Case No. 1:02CV00923(JR)
TOM RIDGE, SECRETARY,
DEPARTMENT OF HOMELAND

SECURITY,

)
)
)
)
)
)
)
)
Defendant. )
)

DEFENDANT’S MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT

None of the plaintiffs in this case have stated class or individual claims that can survive summary
judgment. Accordingly, summary judgment should be entered dismissing this action.

INTRODUCTION

Plaintiffs have filed a class action complaint ("Complaint") alleging employment discrimination on
the basis of their Hispanic national origin in violation of Title VII of the Civil Rights Act of 1964, 42
U.S.C. § 2000(e) et seq. Before an individual plaintiff may pursue a claim of discrimination against a
federal agency, the plaintiff must exhaust his administrative remedies. Likewise, before a Title VII class
action may be brought against the United States, at least one plaintiff is required to have exhausted the
class action claims at the administrative level.

Only one of the eight named plaintiffs, Miguel Contreras, pursued a class action complaint at
the administrative level. No other plaintiff filed an administrative class action complaint. Accordingly,
Mr. Contreras' class administrative complaint is the only administrative complaint that is relevant for

purposes of determining whether or not the class claims were properly exhausted.
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In addition, even if certain class claims are properly exhausted, in order for them to be
actionable, they must constitute claims for which Title VII permits recovery, i.e., they must constitute
adverse employment actions. Finally, even if a claim is exhausted and constitutes an otherwise
actionable claim, the claim must establish a prima facie case of discrimination before it can serve as a
basis for a class claim of discrimination.

The Complaint alleges eight separate class claims of discrimination, but each one of the class
claims is deficient under Title VII for a variety of reasons. Mr. Contreras failed to raise some of the
claims in the administrative class complaint, he failed to raise some of the claims with an EEO
counselor, and some of the claims do not constitute adverse employment actions covered by Title VIL
Finally, Mr. Contreras cannot establish a prima facie case of discrimination with respect to the one
failure to promote claim that he apparently exhausted in his class administrative complaint. His non-
selection was attributed not to his national origin but to the fact that his rating score by an independent
panel was so low that he failed to qualify for the Best Qualified List of candidates. Accordingly,
without there being a single class claim that was exhausted, that was based on an adverse employment
action, and that established a prima facie case of discrimination, the class claims of discrimination must

be dismissed.?

? Consistent with the Court's instruction at the scheduling conference of December 19, 2002,
the bases of this summary judgment motion are limited. This motion primarily addresses whether
plaintiffs followed the requisite administrative procedures before bringing their Title VII claims to federal
court and whether plaintiffs' claims are based on actionable adverse employment actions under Title
VIL Defendant does not waive any arguments that have not been raised in this motion. Defendant also
does not waive future arguments of dismissal on grounds that the plaintiffs' claims do not amount to
adverse employment actions if facts discovered later support such arguments.

-
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Moreover, not one of the plaintiffs alleges an actionable individual claim of discrimination.
Plaintiff John Yera, for example, never filed any EEO administrative complaint, and Plaintiff William
Velasco settled his only administrative discrimination complaint. Others have alleged claims that fall
short of adverse employment actions, and many of the plaintiffs failed to consult with an EEO counselor
either at all or in a timely manner. Because of the deficiencies, defendant respectfully requests that this
Court dismiss, on this motion for summary judgment, all of the individual claims of discrimination as well
as the class claims of discrimination.

STATEMENT OF THE CASE

Up until March 9, 2003, the United States Customs Service ("Customs" or "Customs Service")
was a bureau within the United States Department of Treasury ("Treasury"). See Susan B. Zaner
Declaration ("Zaner Declaration") § 3. On March 9, 2003, the majority of the Customs Special Agent
workforce became a part of the Bureau of Immigration and Customs Enforcement in the Department of
Homeland Security (also "Customs" or "Customs Service"). See id. 9 3.

Customs Special Agents generally work in three offices. First, the Office of Investigations
employs approximately 3,244 agents. See John J. Seraphin Declaration ("Seraphin Declaration") 9 5.
The mission of the Office of Investigations includes the investigation of terrorism, fraud, money
laundering, child pornography, and other prohibited activities. See id. 4. Second, approximately 180
Special Agents work in the Office of Internal Affairs. Their job is to investigate criminal and serious
misconduct by Customs employees. See id. 99 5-6. Third, approximately 97 Special Agents work in
the Office of International Affairs. They conduct collateral investigations to support the domestic

offices. Seeid. 95, 8.
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Although Customs is headquartered in Washington, D.C., it maintains a presence nationwide.
See id. 9. Within the Office of Investigations, there are 20 Special Agent in Charge ("SAIC") offices
spread throughout the country. See id. Each SAIC office has subordinate Resident Agent in Charge
Offices ("RAIC"), for a total of approximately 99 RAIC offices. See id. Finally, there are
approximately an additional 14 Resident Agent Offices, which report to the RAICs. See id. The
Office of Internal Affairs has 4 SAIC offices and 21 RAIC offices throughout the United States. See
id.  11. There are also Customs Attache offices located in many United States embassies abroad.
Seeid. §10. All series 1811 Special Agents® (all plaintiffs are in the 1811 series, see Complaint § 7)
are required to agree to mobility as a condition of employment. See Seraphin Declaration § 12.

I. MIGUEL CONTRERAS

Plaintiff Miguel Contreras began his employment with Customs as a GS-1811-12 Special
Agent (meaning a criminal investigator at the GS-12 level) in the Office of Enforcement (which later
became the Office of Investigations) in May 1988, in Calexico, California. See Zaner Declaration 9 23.
During a period of that time, he served as an EEO counselor for the Pacific Region of the U.S.
Customs Service. See Mariam Harvey Declaration ("Harvey Declaration") Exh. 17. In July, 1991, he
was reassigned to a GS-1811-12 position in Riverside, California, and he served in that position until

August 1992, when he was promoted to a GS-13 Senior Special Agent in the Office of Enforcement in

3 Series 1811 is an occupational code for the criminal investigator position. Duties of these
investigators include the investigation and enforcement of violations of Customs and related laws, rules
and regulations. These investigations may be civil or criminal in nature and may conduction of
interviews as well as the examination of physical, documentary, and other types of evidence. See Zaner
Declaration § 7.
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Detroit, Michigan. See Zaner Declaration q 34.

In June 1995, Mr. Contreras was laterally reassigned as a Senior Special Agent to the Office of
Investigations in Yuma, Arizona, and on December 10, 1995, he was promoted to a GS-14
Supervisory Criminal Investigator (otherwise known as a Resident in Charge) in the Office of Internal
Affairs in Calexico, California. See id. 99 25-26. As part of a settlement agreement in connection with
disciplinary actions, Mr. Contreras voluntarily changed to a lower grade of GS-13, effective May 7,
2000, and he took a Criminal Investigator position in the Office of Investigations in Yuma, Arizona.
See id. 9 28; Harvey Declaration 9 50.

Well accustomed to EEO procedures after serving as an EEO counselor, Mr. Contreras began
his series of filing EEO discrimination complaints on September 26, 1994, and to date, he has filed
twelve separate EEO complaints. One of these eleven complaints was bifurcated, making a total of
twelve separate EEO administrative complaints. Only one of those complaints, however, was a class
complaint. An administrative judge of the EEOC was assigned to handle the class administrative
complaint, and the case proceeded at the administrative level until May 10, 2002, when — without
waiting for an adjudication (a hearing was scheduled to commence in June) — Mr. Contreras withdrew
his EEO class complaint and filed the instant Complaint. See Harvey Declaration 9 36, 40.

A. Mr. Contreras' Administrative Class Activity

1. Class Complaint Allegations

On March 23, 1995, Mr. Contreras filed his sole class EEO administrative complaint, titled
"Complaint of Class Discrimination of Miguel Angel Contreras," which was later designated as TD 95-

0014C. See Harvey Declaration 9 35, 36, Exh. 18, at 2. Mr. Contreras filed the class complaint "on

-5-
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behalf of himself and all similarly situated past, present and future Hispanic Special Agents" at Customs.
See id. at 9 35, Exh. 19. The administrative complaint stated that the class "includes a group of
approximately twenty-seven (27) Hispanic GS-1811 Special Agents (Criminal Investigator) Grade 12-
15, who are currently employed by [Customs'] Office of Investigations and Internal Affairs." See
Harvey Declaration § 35, Exh. 19 .

Administrative class complaint TD 95-0014C first set forth several individual allegations of
discrimination. See Harvey Declaration Exh. 18, at 2-3 ("DESCRIPTION OF INDIVIDUAL
ALLEGATION][S] OF DISCRIMINATION OF THE AGENT"). It alleged specifically that:

(1) Customs continued to seek "applications for a lateral transfer to the position of

Resident Agent in Charge at Sells, Arizona" after Mr. Contreras submitted his name for

consideration on January 25, 1995.

(2) Despite Mr. Contreras' February 1, 1995 request to be sent to a two-week

advanced financial/forfeiture training, his group supervisors did not submit his name as a

nominee for consideration.

(3) Customs failed to take action on Mr. Contreras' January 10, 1995 application for a
lateral transfer to Merida, Mexico for the position of Customs Representative.

(4) Customs selected a non-minority applicant for the position of Supervisory Criminal
Investigator with the Office of Internal Affairs in the El Paso, Texas Office instead of
Mr. Contreras. This vacancy position was announced September 26, 1994, and Mr.
Contreras allegedly learned of the non-minority selection on January 6, 1995.*

(5) On April 7, 1994, Customs selected others and not Mr. Contreras for
reassignment after he volunteered to be reassigned to Arizona, Texas, or California.

(6) Customs rejected over 38 of Mr. Contreras' applications for promotions to GS-
1811-13 and 14 supervisory criminal investigator positions and/or lateral transfers

* Mr. Contreras also alleged that he applied for the same position in Laredo, Texas, but he did
not state whether the position had been filled or when. See Harvey Declaration Exh. 18, at 3.

-6-
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during the course of his employment.

(7) In January 1995, Mr. Contreras learned that someone else had been selected for a

lateral transfer to serve as a senior Special Agent GS-1811-13 in Merida and

Montgomery, Mexico.’

(8) Despite a tentative selection in October 1993 for a lateral transfer to a customs

representative position in Sonora, Mexico, management later disapproved Mr.

Contreras' transfer, citing a policy that prohibited transfers prior to completion of a

three-year stay in an agent's most recent location.
See Harvey Declaration § 35, Exh. 18.

After listing these individual allegations of discrimination, Mr. Contreras alleged in the class
EEO complaint that "[t]he aforementioned is provided in this formal class complaint of discrimination
only to re-enforce Mr. Contreras [sic] allegation of discriminatory practices by [Customs]." Id., Exh.
18, at 4 He then made the conclusory allegation that he and his class were discriminated against in the
areas of promotions, hiring, work assignments, transfers, retention, training, pay, compensation for
foreign language skills, awards, and discipline. See id. 4 35, Exh. 18, at 4-5. None of the class
allegations, however, contained details such as when the allegedly discriminatory acts occurred.

After proceeding toward an administrative trial on the merits — i.e., after taking depositions and

collecting other kinds of discovery — Mr. Contreras filed the instant Complaint in this Court.

2. EEO Counseling

Prior to filing the class administrative complaint, on January 9, 1995, Mr. Contreras requested
EEO counseling regarding his class claims. See Harvey Declaration § 33. Mr. Contreras' request for

counseling was "triggered" by his alleged discovery on January 6, 1995, that he was not selected for a

> This seems to be the same complaint as (3) above.

-
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GS-14 position in El Paso, Texas. See id. q 34, Exh.17. The counseling report explained that: "The
Complainant feels that he was discriminated against when he was not selected for a GS-14 supervisory
criminal investigator position. The complainant believes that his experience represents a microcosm of
the experience of Hispanic Special Agents in the Customs Service nationwide." Id. Exh. 16.

B. Mr. Contreras' Administrative Activity on His Own Individual Behalf

In addition to Mr. Contreras' class administrative complaint, he filed eleven individual
complaints of discrimination at the administrative level. The following provides a summary of the
complaints to put them in context with the present action.

1. TD 94-3272

On September 26, 1994, Mr. Contreras filed a formal individual administrative EEO complaint
of discrimination, designated TD 94-3272. See id. 9 28. The complaint alleged discrimination based
on Hispanic national origin concerning a performance rating, denial of training, and also based on
retaliation. See id. 4 28, Exh. 13. Mr. Contreras sought EEO counseling in connection with these
claims on August 25, 1994. See id. 427, Exh. 11.

2. TD 95-3067

On January 6, 1995, Mr. Contreras filed a formal individual administrative EEO complaint of
discrimination based on an October 5, 1994 suspension. See id. 9 30, Exh. 14. He sought counseling
regarding this suspension on October 31, 1994, claiming that the suspension was imposed because of
his national origin. See id. 9 29.

Administrative complaints TD 94-3272 and TD 95-3067 were accepted for processing, but

were subsequently closed, on April 3, 1996, to await a decision on the class administrative complaint.

_8-
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Seeid. 932;29 C.F.R. § 1614.107(a)(1) (providing for dismissal of administrative complaints that
state the same claim that is pending before the agency ).° Treasury consolidated these complaints with
the class administrative complaint in 1998. See id. 9 38.

3. TD 98-4017

On October 23, 1997, Mr. Contreras filed a formal individual administrative EEO complaint
alleging national origin discrimination and retaliation based on a non-selection to Senior Customs
Representative in Hermosillo, Mexico, GS-1811-14, on or about April 15, 1997 or to Assistant
Customs Attache in Bangkok, GS-1811-14, on or about August 27, 1997. See Harvey Declaration
42, Exh. 21. Mr. Contreras sought EEO counseling regarding these positions on July 7, 1997. See id.
941, Exh. 21. On August 16, 2002, Customs learned that this case was administratively closed
because it contained the same allegations as the class action filed in federal district court. See id. q 42;
see also 29 C.F.R. § 1614.107(a)(3) (providing for dismissal of administrative complaints that are the
basis of a pending civil action in a United States District Court in which the complainant is a party).

4. TD 98-4137

On March 17, 1998, Mr. Contreras filed a formal individual administrative EEO complaint,
asserting discrimination based on his Hispanic national origin and on retaliation for prior EEO activity.
See Harvey Declaration § 44, Exh. 24. Specifically, Mr. Contreras complained that he was not

selected for four GS-1811-15 positions. See id. 4 44, Exh. 24. This case was administratively closed

¢ See also http://www.eeoc.gov/federal/md110/chapter8.html Section III, C (describing
administrative procedures regarding individual complaints that are filed on the same bases and issues as
class complaints, e.g., "If the class complaint is dismissed at the certification stage, the individual
complaint may still proceed, unless the same or another basis for dismissal applies.").

9.
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on January 5, 2000, because of the class administrative complaint. See Harvey Declaration q 45; 29
C.F.R.§1614.107(a)(1).

5. TD 99-4107

Mr. Contreras filed his next individual administrative EEO complaint on February 9, 1999,
alleging discrimination and retaliation for not having been selected to GS-1811-15 Associate Special
Agent in Charge positions in New Orleans and in San Juan on unspecified dates. See Harvey
Declaration 4 46. On April 5, 1999, the complaint was dismissed as untimely, and no appeal was
taken. See id.; Exh. 26.

6. TD 00-4106M

On January 18, 2000, Mr. Contreras filed his sixth individual administrative complaint, alleging
discrimination on the bases of national origin, age, and retaliation for a proposed termination on
September 28, 1999, and for a November 9, 1999, non-selection to Regional Special Agent in Charge
positions in Long Beach, California and El Paso, Texas. See id. 99 47-48, Exh. 29. This case was
bifurcated with the termination claim addressed in TD 00-4106M and the non-selection addressed in
TD 00-4107. See id.  48. In October 2000, in connection with a Merit Systems Protection Board
appeal on related disciplinary issues, Mr. Contreras reached a settlement agreement that resolved all
issues pertaining to TD 00-4106M. See id. 9 50.

7. TD 00-4107

On February 10, 2000, the bifurcated case alleging discrimination based on national origin, age,
and retaliation in connection with Mr. Contreras' November 9, 1999 non-selection to the Long Beach,

California and El Paso, Texas Regional Special Agent in Charge positions was accepted for processing.

-10-
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See id.  51. On February 26, 2000, Mr. Contreras contacted the Oakland Treasury Complaint
Center ("OTCC") about several other allegedly discriminatory non-selections, including: (1) a Special
Agent in Charge, (Senior Executive Service ("SES")) position in New York City; (2) a Customs
Attache position, GS-1811-15, in Singapore, Montevideo, Berlin, or Vienna; and (3) the position of
Executive Director of Foreign Operations, GS-1811-15, in Washington, D.C. See id. 9 51, Exh. 31.
These additional claims also were accepted for processing. See id., Exh. 32.

On August 24, 2000, OTCC dismissed the portions of the complaint based on national origin
because of the administrative class complaint. See id. 4 52; 29 C.F.R. § 1614.107(a)(1). Mr.
Contreras withdrew his non-selection claim for a Special Agent in Charge position in New York City
on November 8, 2000. See Harvey Declaration 9 52, Exh. 33.

8. TD 00-4194

On April 21, 2000, Mr. Contreras filed his eighth individual administrative complaint, TD 00-
4194, alleging discrimination on the basis of national origin and retaliation. See id. 4 54, Exh. 34.
Specifically, Mr. Contreras alleged discrimination and retaliation concerning the reopening, by the
Department of Treasury's Office of Inspector General, of a previously closed investigation. See id.
53, Exh. 34. In early 2002, an EEOC administrative judge dismissed this complaint for failing to state a
claim because merely being the subject of an investigation did not make Mr. Contreras an aggrieved
individual under Title VII. See id. § 55, Exh. 36. No appeal has been taken on this dismissal. See id.
q 55.

9. TD 00-4269

Mr. Contreras filed his ninth individual administrative complaint of discrimination, TD 00-4269,

-11-
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on July 11, 2000. See id. q 57, Exh. 39. This complaint alleged national origin discrimination and
retaliation for EEO activity when Mr. Contreras was not selected to the following positions in May
2000:7 (1) Regional Special Agent in Charge (SES level), in Long Beach, California; (2) Customs
Representative, INTERPOL, (GS-15) in Lyon, France; (3) Associate Special Agent in Charge (GS-
15) in Tucson, Arizona; and (4) Special Agent in Charge (SES level) in New Orleans, Louisiana. See
id., Exh. 40. The administrative complaint also raised additional retaliatory harassment issues based on
the following: (1) the Department of Treasury's initiation of an investigation on August 5, 1998 into Mr.
Contreras' improper use or theft of government funds and/or property; (2) the Office of Investigations'
request for GS-1811-15 lateral transfers to foreign offices, thereby precluding Mr. Contreras'
applications to such positions; (3) Customs' utilization of a vetting process to discriminate against
minorities; (4) the denial of Mr. Contreras' request to meet with the Commissioner of Customs in early
2000; (5) the denial of Mr. Contreras' request to attend the June 6, 2000 annual Customs National
Hispanic Agents Association Conference; (6)the receipt of a memo on March 1, 2000 with an
annotation next to his name, "If not fired ye"; (7) the discovery that the Special Agent in Charge in the
Tucson office referred to employees who file EEO complaints as "cockroaches"; and (8) the denial of
an undercover assignment with the Resident Agent in Charge in Nogales in June 2000. See id. 9 57,
Exh. 39-40.

Although Mr. Contreras sought EEO counseling and/or wrote a letter to an EEO manager

about most of these issues, he did not mention anything about the annual Customs National Hispanic

7 As of May 7, 2000, Mr. Contreras had been "changed to a lower grade of [GS-13] at his
request." Zaner Declaration ¥ 28.

-12-
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Agents Association Conference to the counselor. See id. 9 56, Exh. 37-39. On August 25, 2000, the
allegations based on national origin discrimination were dismissed because of the class EEO complaint.
See id. 9 58; 29 C.F.R. § 1614.107(a)(1). On September 27, 2000, OTCC consolidated the

retaliation portion of the TD 00-4269 complaint with the class complaint, and on November §, 2000,
Mr. Contreras withdrew his allegation concerning his non-selection to the Special Agent in Charge
position (SES) in New Orleans. See Harvey Declaration 58, Exh. 33.

10. TD 01-4096

On December 28, 2000, Mr. Contreras filed a formal individual administrative EEO complaint
alleging retaliation for his EEO activities. See id. 9 60, Exh. 43. He alleged that he was denied leave
on December 16, 2000; that he learned on October 2, 2000 that group supervisors were assigned new
trucks, but that he was denied a new truck when he had been a supervisor; that he was denied the
opportunity to work on a drug smuggling investigation on October 2, 2000; and that he received
counseling from his supervisors regarding the management of his cases on October 4, 2000. See id.,
Exh. 43, at 3-4.

On December 5, 2000, Mr. Contreras contacted an EEO counselor about his working
conditions. See id. 9 59, Exh. 41-42. This case was dismissed on November 15, 2002 because of the
filing of the class Complaint in federal court. See id. 61; 29 C.F.R. § 1614.107(a)(3).

11. TD 02-4162

Mr. Contreras filed his last individual administrative complaint on April 5, 2002. See Harvey
Declaration § 63, Exh. 46. Mr. Contreras complained that he suffered discrimination based on national

origin and retaliation for past EEO activity when he was issued a fitness for duty letter on March 6,
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2002, and a letter of caution on March 7, 2002, and when he was reassigned to the San Luis, Arizona
port of entry on March 18, 2002. See id. The complaint was dismissed after the filing of the instant
Complaint. See id. 4 63; 29 C.F.R. § 1614.107(a)(3).
II. THE OTHER SEVEN PLAINTIFES

Six of the seven remaining plaintiffs engaged in some administrative activity before filing the
Complaint that is now before the Court. The following provides a summary of employment history and
their administrative activity for comparison to the Complaint in evaluating whether they exhausted
administrative remedies and are able to pursue individual claims of discrimination.
A. John Yera

Plaintiff John Yera began working for Customs as a Criminal Investigator, GS-1811-07, step 1,
on November 21, 1988, in Newark, New Jersey. See Zaner Declaration 4 43. He was promoted at
various times during the next twelve years, see id. 9 44-52, and effective July 29, 2001, he was
promoted to a GS-1811-14, step 1, Criminal Investigator position in the Office of Investigations in
Fairfax, Virginia. See id. 9 52. Mr. Yera has never filed an administrative EEO complaint against the
Secretary of Treasury, either individually or as a class agent on behalf of a purported class of Customs
employees. See Harvey Declaration 9 19.

B. William Velasco

Mr. Velasco began working in the U.S. Customs Service as a GS-1811-12, step 2, Criminal
Investigator in 1982 after transferring from the U.S. Department of Treasury's Bureau of Alcohol,
Tobacco and Firearms. See Zaner Declaration 4 68. He worked his way up to a Supervisory Criminal

Investigator, GS-1811-15, step 5 position, in the Office of Internal Affairs in Washington, D.C.,
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effective January 21, 1996. See id. 44 69-78. Mr. Velasco voluntarily retired from Customs on May
1, 1999. Seeid. 9 86.

Mr. Velasco filed a formal individual administrative complaint, designated TD 95-1245, on
May 24, 1995, alleging discrimination on the basis of national origin after learning that he was not
selected for three positions in January and February 1995. See Harvey Declaration 99 15-16, Exh. 5-
6. On April 11, 1997, the complaint was settled and dismissed with prejudice. Seeid. §17. Mr.
Velasco has filed no other administrative EEO complaint against the Secretary of Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees. See Harvey
Declaration 9 18.

C. Frank Almonte

__ Plaintiff Frank Almonte entered on duty with Customs as a Customs Aid, GS-05, in the New
York City Office of Enforcement on July 25, 1983. See Zaner Declaration 9§ 80. He began his work in
the 1811 series in 1987 when he received a career appointment as a Criminal Investigator at the GS-
05, step 10, level. See id. 9 82. Mr. Almonte received numerous promotions throughout his career,
and he currently is at the GS-13 level. See id. 9 82-91.

On October 1, 2000, Mr. Almonte filed his only formal individual administrative EEO
complaint, designated TD 01-3019, which alleged discrimination on the basis of Hispanic national origin
in connection with his non-selection for a position of Senior Special Agent, GS-1811-13. See Harvey
Declaration § 12, Exh. 1-2. After receiving a promotion to a GS-13 Criminal Investigator in January
2001, see Zaner Declaration q 91, he withdrew his administrative complaint stating that he did "not wish

to purse this complaint any further." See Harvey Declaration 9 13, Exh. 3-4. Mr. Almonte has filed no
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other administrative EEO complaint against the Secretary of Treasury, either individually or as a class
agent on behalf of a purported class of Customs employees. See id. 9 14.

D. Stephen Mercado-Cruz

__ Plaintiff Stephen Mercado-Cruz became a Criminal Investigator for Customs in the GS-1811
series in 1985, when he was assigned to a position in the Office of Enforcement in San Luis, Arizona at
a GS-09 level. See Zaner Declaration 4 95. On February 11, 2001, after a variety of promotions, he
was promoted to a GS-1811-14, Supervisory Criminal Investigator position in the Office of
Investigations in Calexico, California. See id. 9 105.

Mr. Mercado-Cruz filed his first two individual administrative EEO complaints, TD 91-2239
and TD 92-2018 in 1991, alleging discrimination on the basis of his Hispanic national origin and
retaliation. See Harvey Declaration § 20-21. Final agency decisions were issued for both of these
complaints, on December 10, 1991 and February 3, 1993, respectively, finding no discrimination or
retaliation. See id. 99 20-21, Exh. 7-8.

On January 18, 2000, Mr. Mercado-Cruz filed his third individual administrative EEO
complaint, TD 00-4110, alleging discrimination on the basis of his Hispanic national origin because he
was not selected for a promotion to Group Supervisor, GS-1811-14, in San Diego, California on or
about November 9, 1999. See id. 923, Exh. 9. He also alleged retaliation for prior EEO activity. See
id. 9 23, Exh. 9-10. These claims were dismissed on November 8, 2002, because they were the basis
of the instant Complaint. See id. 99 24-25; 29 C.F.R. § 1614.107(a)(3). Mr. Mercado-Cruz has
filed no other administrative EEO complaint against the Secretary of Treasury, either individually or as a

class agent on behalf of a purported class of Customs employees. See Harvey Declaration § 26.
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E. Ramon Martinez

Mr. Martinez first began his career in the criminal investigator GS-1811 series on September 4,
1983, when he was assigned to a GS-07 position in Detroit, Michigan. See Zaner Declaration q 31.
Mr. Martinez received numerous promotions, and as of April 23, 2000, he has been employed as a
Criminal Investigator, GS-13, step 7, in the Office of Investigations in Baltimore, Maryland. See id.
42,

Mr. Martinez filed two individual administrative EEO complaints in 1994 and 1995, TD 94-
1120 and TD 96-1078, in which he alleged discrimination based on his Mexican-American national
origin. See Harvey Declaration 99 66-67, Exh. 47-48. He complained, inter alia, about being
interrogated, locked out of his office, denied firearms, suspended, and reassigned to a physical security
specialist position. See id. On February 24, 1998, Mr. Martinez and the Treasury Department entered
into a settlement agreement in which he agreed to withdraw and dismiss his complaints with prejudice.
See id. 1 67.

Mr. Martinez filed one other individual administrative complaint, in January 1995, designated as
TD 95-1127, on the basis of national origin discrimination and regarding a suspension. This case was
dismissed as moot on February 15, 1995, and no appeal was taken. See id. 4 68, Exh. 49. Mr.
Martinez has filed no other administrative EEO complaint against the Secretary of Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees. See id. 9 69.

F. Ricardo Sandoval

Plaintiff Ricardo Sandoval entered duty with the Customs Service as a Criminal Investigator,

GS-1811-12, in the Office of Internal Affairs on September 10, 1990 in San Diego, California. See
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Zaner Declaration 4 106. He was promoted numerous times, and as of November 2, 2002, Mr.
Sandoval has been serving as a Supervisory Criminal Investigator, GS-1811-14, in the Office of
Investigations in El Centro, California. Seeid. q 111.

On November 8, 1993, Mr. Sandoval filed his first individual administrative complaint, TD 94-
4099, alleging discrimination based on national origin. That complaint was withdrawn on April 4, 1994.
See Harvey Declaration 4 80, Exh. 65. In 1994, he filed his second and third individual administrative
complaints, designated TD 94-4070 and TD 94-4158, alleging discrimination based on national origin
and retaliation concerning a non-selection and directed reassignments. See id. 99 82-83, Exh. 66-67.
In March and April of 1995, the Department of Treasury issued a final agency decision, closing these
administrative complaints, after finding no discrimination. See id. Mr. Sandoval did not appeal these
dismissals with the agency. See id. q 82-83."

On August 30, 1996, Mr. Sandoval filed a fourth individual administrative complaint, TD 96-
4247, alleging retaliation and age discrimination, based on an Internal Affairs Investigation of him.” See
id. 99 85-86, Exh. 68-69. On March 26, 1998, a final decision was issued finding that the evidence

did not support the claims, and Mr. Sandoval did not appeal this decision. See id. q 87, Exh. 70.

¥ Although Mr. Sandoval did not appeal these complaints within the agency, based on Mr.
Sandoval's own statements, he appears to have brought these claims to federal court and to have
received an award for them. See Harvey Declaration 9 85 (in administrative complaint 96-4247, he
alleged that "he had previously filed EEO complaints, TD 94-4158 and TD 94-4070, which were, at
the time, the subject of a lawsuit in federal court in San Diego"); Complaint 9 81-82 (Mr. Sandoval
received a recovery from a California federal jury in 1998 based on a retaliation claim).

’ Although on its face, the administrative complaint did not allege age discrimination, see
Harvey Declaration Exh. 68 (complainant did not check box that would have indicated age was a basis
of his discrimination claim, but did provide his date of birth), the complaint was processed as both an
age discrimination and a retaliation claim. See id. Exh. 69.
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On August 7, 1997, Mr. Sandoval filed his last administrative EEO complaint, TD 97-4289,
alleging national origin discrimination and retaliation. See id. § 81. This complaint was dismissed for
failure to state a claim on September 18, 1997. See id. Mr. Sandoval did not appeal that dismissal,
and he has filed no other administrative EEO complaint against the Secretary of Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees. See id. 9 81,
88.

G. Ruben Gonzalez

On March 15, 1987, Plaintiff Ruben Gonzalez took a Customs Criminal Investigator position,
GS-1811-12, in Miami, Florida. See Zaner Declaration 4 55. Mr. Gonzalez received several
promotions, rising to a temporary GS-15 in May, 1997. See id. 4 56-61. On March 10, 2002, he
was promoted (permanently) to a Supervisory Criminal Investigator position, GS-1811-15, in the
Office of Investigations in Houston, Texas. See id. 9 67.

On February 13, 1995, Mr. Gonzalez filed an individual administrative EEO complaint,
designated TD 95-2142, alleging discrimination based on his Puerto Rican national origin based
primarily on GS-14 promotions and assignment issues. See Harvey Declaration § 71, Exh. 50. On
June 23, 2002, the Treasury Complaint Center dismissed Mr. Gonzalez’s complaint because it came
within the scope of the instant Complaint. See id. § 71; 29 C.F.R. § 1614.107(a)(3).

__ On February 2, 2000, Mr. Gonzalez filed a second individual administrative EEO complaint,
designated TD 00-1091, in which he alleged race and national origin discrimination, and retaliation,
because he was not selected for three GS-15 promotions on October 8, 1999. See Harvey

Declaration § 73, Exh. 52-57. Mr. Gonzalez initially sought counseling for the alleged non-promotion
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discrimination on December 6, 1999. See Linda Lynn Batts Declaration ("Batts Declaration"), 4] 6-
16. Mr. Gonzalez later requested that his records be changed to reflect that he sought counseling on
November 5, 1999, the day he met with Linda Batts, Special Assistant to the Commissioner of
Customs and EEO Director. 1d.; Harvey Declaration § 73, Exh. 53. However, his contact on
November 5, 1999 with Ms. Batts did not constitute counseling with an EEO counselor. Ms. Batts is
not, and was not an EEO counselor. See Batts Declaration 49 11-16. Indeed, during their November
5, 1999 meeting, Ms. Batts told Mr. Gonzalez that she was not a counselor and that their conversation
would not toll the time frame for filing an EEO complaint. See id. q 11. She also informed him that he
would have to contact an EEO counselor within 45 days of any alleged discriminatory conduct. See id.

On May 4, 2000, the national origin and race allegations were dismissed pending the resolution
of the class administrative complaint, and the retaliation claims were to be processed as an individual
complaint under the separate designation TD 00-1209. See Harvey Declaration § 73, 75. On July 19,
2002, TD 00-1209 and TD 00-1091 were dismissed because of the Complaint filed in this action. See
id. 1 78; 29 C.F.R. § 1614.107(a)(3).

On January 3, 2001, Mr. Gonzalez filed a fourth individual administrative complaint, TD 01-
1068, alleging age discrimination and retaliation when he was denied a cash award, not assigned to act
as an Assistant Director or Director of the Financial Investigation Division, and not given career
enhancing collateral duty assignments. See Harvey Declaration q 76, Exh. 60. These same allegations
on the basis of race and national origin discrimination were to be processed under designation TD 01-
1086. See id. 76. On July 19,2002, TD 01-1068 and TD 01-1086 were dismissed because of the

instant Complaint. See id. § 78; 29 C.F.R. § 1614.107(a)(3).

-20-



Case 1:02-cv-00923-JR  Document 22-2  Filed 03/20/2003 Page 26 of 60

Mr. Gonzalez has filed no other administrative EEO complaint against the Secretary of
Treasury, either individually or as a class agent on behalf of a purported class of Customs employees.
See Harvey Declaration 9 79.

ARGUMENT

All of the class claims should be dismissed on the basis of failure to exhaust administrative
remedies, failure to state an actionable adverse employment action, or failure to establish a prima facie
case of discrimination in the underlying individual claim that forms the basis of the class claim. To the
extent the Complaint also alleges individual claims of discrimination for the eight named plaintiffs, each
individual claim should be dismissed for failure to exhaust administrative remedies and/or for failure to
state an actionable adverse action within the meaning of Title VIL
L. STANDARD OF REVIEW

Summary judgment is appropriate where "there is no genuine issue of material fact and . . . the
moving party is entitled to a judgment as a matter of law." Fed. R. Civ. P. 56(c). Summary judgment
is properly regarded "not as a disfavored procedural shortcut, but rather as an integral part of the
Federal Rules as a whole, which are designed 'to secure the just, speedy and inexpensive determination

of every action." Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986) (quoting Fed. R. Civ. P. 1).

The initial burden is on the moving party to point out the absence of any genuine issue of
material fact. See id. at 323. Once the initial burden of the moving party is satisfied, the burden shifts
to the opponent to demonstrate through the production of probative evidence that there remains an

issue of fact to be tried. See Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986). In order to

meet this burden, the non-moving party must go beyond the pleadings and show "by her own affidavits,
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m

or by the 'depositions, answers to interrogatories, or admissions on file'" that a genuine issue of material
fact exists. Celotex Corp., 477 U.S. at 324 (quoting Fed. R. Civ P. 56(¢)). The non-moving party

must make a sufficient showing on all essential elements of the case with respect to which the

non-moving party has the burden of proof. See id. at 323. In other words, a party must do more than

create "some metaphysical doubt as to the material facts." Matsushita Electric Indus. Co. v. Zenith
Radio Corp., 475 U.S. 574, 586 (1986).
II. THE CLASS CLAIMS SHOULD BE DISMISSED IN THEIR ENTIRETY BASED
ON FAILURE TO TIMELY EXHAUST ADMINISTRATIVE CLASS REMEDIES,
FAILURE TO ASSERT ADVERSE EMPLOYMENT ACTIONS, AND/OR
FAILURE TO ESTABLISH A PRIMA FACIE CASE OF DISCRIMINATION FOR
THE UNDERLYING CLAIM
Title VII permits federal employees to bring causes of action against the federal government
and its agencies for employment discrimination "based on race, color, religion, sex, or national origin."
See 42 U.S.C. § 2000e-16(a). This waiver of sovereign immunity, however, is limited, and attached to
the right to bring suit "are certain preconditions," including "rigorous administrative exhaustion

requirements and time limitations." Brown v. General Servs. Admin., 425 U.S. 820, 832-33 (1976).

"In order to bring a cause of action in federal court under Title VII, a plaintiff must first exhaust

his administrative remedies." Kidane v. Northwest Airlines, Inc., 41 F. Supp. 2d 12, 15 (D.D.C.
1999). "The principal exhaustion requirement is that the complainant must initially seek relief in the
agency which has allegedly discriminated against him . . . and absent special circumstances, failure to

exhaust calls for a dismissal of the action." Siegel v. Kreps, 654 F.2d 773, 776-77 (D.C. Cir. 1981);

see also Albritton v. Kantor, 944 F. Supp. 966, 970 (D.D.C. 1996) ("Relief under Title VII depends

upon the filing of a timely administrative charge."). In other words, "[a] timely administrative charge is a
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prerequisite to initiation of a Title VII action in the District Court," and "a complainant who is tardy [ ] in
filing his discrimination charge with the EEO Commission . . . ordinarily will be denied a judicial

audience." Kilpatrick v. Riley, 98 F. Supp. 2d 9, 13 (D.D.C. 2000) (quoting Shehadeh v. C & P

Telephone Co., 595 F.2d 711, 717-18 (D.C. Cir. 1978)).

This exhaustion requirement applies to class actions as well, and "exhaustion of an individual
Title VII claim is not sufficient to exhaust a class action." Belhomme v. Widnall, 127 F.3d 1215 (10th
Cir. 1997), cert. denied, 523 U.S. 1100 (1998). Similarly, a class member who does not meet the
administrative exhaustion requirements for pursuing a class action may not step into the shoes of
someone who initiates a class action but who is not legitimately able to continue the class action. See

Wakeen v. Hoffman House, Inc., 724 F.2d 1238, 1246 (7th Cir. 1994) ("[A] class member who does

not meet the procedural prerequisites for waging a Title VII suit may not . . . take over as the sole class
representative for someone who initiates but is not legitimately able to continue a class action"). In

short, at least one class member must exhaust administrative remedies on behalf of the class, and if no
class member has legitimately exhausted the remedies on behalf of the class, the class action in federal

court must be dismissed. See Thomas v. Reno, 943 F. Supp. 41, 43 (D.D.C. 1996), aff'd, 159 F.3d

637 (D.C. Cir. 1997).
The administrative requirements (for purposes of this action) are twofold. First, the class
representative must have filed an administrative complaint that contains the claims that are brought in

federal court. See Mack v. Strauss, 134 F. Supp. 2d 103, 108-09 (D.D.C. 2001) ("[P]laintiff cannot

bring claims in a lawsuit that were not included in his EEO charge."). Second, the class representative

must have contacted an EEO counselor withing 45 days after the occurrence of the alleged
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discriminatory employment action. See 29 C.F.R. § 1614.204(b) ("An employee or applicant who
wishes to file a class complaint must seek counseling in accordance with § 1614.105"); 29 C.F.R. §
1614.105 (a)(1) ("An aggrieved person must initiate contact with a Counselor within 45 days of the
date of the matter alleged to be discriminatory or, in the case of personnel action, within 45 days of the
effective date of the action.").

In addition to exhausting administrative remedies, not all employment decisions are actionable
under Title VII, but only actions that constitute "adverse action by the employer" are "legally

cognizable." Brown v. Brody, 199 F.3d 446, 453 (D.C. Cir. 1999). As explained by the Supreme

Court in Burlington Industries, Inc. v. Ellerth, "[a] tangible employment action constitutes a significant
change in employment status, such as hiring, firing, failing to promote, reassignment with significantly
different responsibilities, or a decision causing a significant change in benefits," and "in most cases inflicts
direct economic harm." 524 U.S. 742, 761-62 (1998).

Finally, for a plaintiff to bring a class claim of discrimination, the plaintiff must be able to prove
that the defendant intentionally discriminated against the plaintiff himself by taking a challenged
employment action. A plaintiff may prove intentional discrimination through direct evidence of
discriminatory animus or, where only circumstantial evidence is available, through a three-part burden-

shifting analysis established by the United States Supreme Court in McDonnell Douglas Corp. v.

Green, 411 U.S. 792 (1973).

Under the McDonnell Douglas approach, an employee must first establish a prima facie case of

discrimination by demonstrating: (1) that he is a member of a protected class; (2) that he was similarly

situated to an employee who was not a member of the protected class; and (3) that he and the similarly
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situated person were treated disparately. See McDonnell Douglas, 411 U.S. at 802. If an employee

successfully demonstrates a prima facie case, the burden then shifts to the employer to articulate some
legitimate, nondiscriminatory reason for the adverse employment action. See id. Should the employer
carry this burden, “the presumption raised by the prima facie case is rebutted and drops from the case.”

Anderson v. Douglas & Lomason Co., 26 F.3d 1277, 1297 (5th Cir. 1994) (internal quotation marks

omitted). The focus then shifts to the ultimate question of whether the defendant intentionally
discriminated against the plaintiff, and the plaintiff must then have an opportunity to prove by a
preponderance of the evidence that the legitimate reasons offered by the employer were not its true

reasons, but were a mere pretext for discrimination. See Texas Dep’t of Cmty. Affairs v. Burdine, 450

U.S. 248, 252-53 (1981); McDonnell Douglas, 411 U.S. at 804.

“Although intermediate evidentiary burdens shift back and forth in this framework, the ultimate
burden of persuading the trier of fact that the defendant intentionally discriminated against the plaintiff

remains at all times with the plaintiff.” Waterhouse v. District of Columbia, 298 F.3d 989, 992 (D.C.

Cir. 2002) (citations and internal quotation marks omitted). Moreover, a “moving party is entitled to
judgment as a matter of law against a party who fails to make a showing sufficient to establish the
existence of an element essential to that party's case, and on which that party will bear the burden of
proof at trial.” Id. (citations and internal quotation marks omitted).
* * *
The Complaint in this action presents eight class action claims based on alleged national origin
discrimination. Discrimination is alleged in connection with (1) competitive positions and promotions;

(2) transfer and assignments; (3) undercover and undesirable work; (4) discipline; (5) awards and
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bonuses; (6) foreign language awards; (7) training; (8) hostile environment; and (9) retaliation."

In evaluating whether the class allegations were exhausted at the administrative level, the only
relevant administrative complaint is Mr. Contreras' EEO class complaint. It is conceded that he is the
only one of the eight plaintiffs who filed an administrative class complaint. See Complaint § 3. Because
the exhaustion requirement applies to class actions, at least one plaintiff is required to have exhausted
the class claims at the administrative level. Exhaustion of an individual Title VII claim does not satisfy
exhaustion for class action purposes. See Belhomme v. Widnall, 127 F.3d 1215 (10th Cir. 1997),
cert. denied, 523 U.S. 1100 (1998) ("exhaustion of an individual Title VII claim is not sufficient to
exhaust a class action").

Accordingly, a comparison of Mr. Contreras' class administrative complaint with the Complaint
in this action, shows that the class claims of discrimination cannot survive this motion for summary
judgment.

A. The Class Claim Alleging Discrimination in Promotions Should Be Dismissed

For Failure to Exhaust Administrative Remedies and Because the Underlying
Individual Claim Does Not State A Prima Facie Case of Discrimination

The Complaint alleges that Customs discriminated against Hispanic Special Agents on the basis
of their national origin by not selecting them for competitive positions. See Complaint 9 13-18. Mr.
Contreras alleges that he was not selected for a variety of promotions, but fails to identify any one

particular position. See, e.g., id. 9 19-20 (“From 1993-1995, Special Agent Contreras applied for

numerous GS-14 supervisory positions throughout the United States and for many foreign assignments.

' The Complaint also alleges an emotional distress claim, but this is a request for damages
instead of a separate claim. See Complaint 99 84-85.
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For each of these positions, Agent Contreras met the qualifications and yet was not selected.”).

At best, the only non-promotion claim that could form the basis for the class complaint would
be an allegation based on Mr. Contreras' January 1995 non-selection for GS-14 Supervisory Criminal
Investigator position in El Paso, Texas. This non-selection was raised in Mr. Contreras' administrative
class complaint."

No other non-promotion claim could form the basis for the class Complaint. Although the
administrative class complaint did summarily allege that Mr. Contreras had been rejected 38 times over
the course of his employment for promotions or lateral transfers, it (like the instant Complaint) failed to
even identify any promotions that Mr. Contreras did not receive or state which non-promotions he
claimed were discriminatory. See Harvey Declaration 9 35, Exh.18.'> In any event, the other non-
selections to which Mr. Contreras vaguely refers could only form the basis of a class claim if he learned

of them within 45 days of January 9, 1995, the day he sought counseling on his class complaint. Mr.

' Mr. Contreras also alleged in his administrative class complaint that he applied for a GS-14
position in Laredo, Texas, under the same vacancy announcement that listed the El Paso position. See
Harvey Declaration Exh. 18, at 3. Mr. Contreras, however, did not allege discrimination in connection
with his non-selection for the Laredo position in the administrative complaint. Rather, he only alleged
that “[o]n or about January 6, 1995, [he] learned that a similarly situated non-minority special agent had
been selected for the El Paso, Texas position.” Id. In the absence of any allegation of discrimination
regarding the Laredo non-selection in the administrative class complaint, Mr. Contreras did not
properly exhaust a class promotion claim based on the Laredo position. Nevertheless, even if Mr.
Contreras had properly exhausted a Laredo claim, that claim could not survive summary judgment for
the same reasons that the El Paso claim cannot survive. See n.13, infra.

2Mr. Contreras' administrative class complaint provides, "Mr. Contreras has been employed
by USCS since May 18, 1988. . . . During his employment with USCS, Mr. Contreras has submitted
over thirty-eight (38) applications for promotions to GS-1811-13 and 14 Supervisory Criminal
Investigator positions and/or lateral transfers at USCS and was rejected each time." Harvey
Declaration, Exh. 18, at 3.
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Contreras does not allege anything of the sort, nor could he. When Mr. Contreras received EEO
counseling prior to his filing of the administrative class complaint (in February 1995), he did not identify
any recent non-promotion other than the Supervisory Criminal Investigator positions in Texas. See id.
934, Exh. 17, at 1 ("The complainant stated that when he was a GS/12 he applied for a GS/13 position
thirty-five (35) times between 1988 and 1992 before he was selected to a GS/13 position."). In other
words, he failed to seek or obtain counseling within the requisite 45 days after learning about the non-
promotions except with respect to the El Paso position. Accordingly, in the absence of having
identified in the administrative class complaint which of the 38 positions he believed he suffered
discrimination in connection with, and in the absence of timely raising these non-promotions with the
EEO counselor, see 29 C.F.R. § 1614.204(b), Mr. Contreras failed to exhaust them for purposes of
the instant Complaint.

Turning to the El Paso non-selection claim, it cannot form the basis of the class failure to
promote claim because Mr. Contreras cannot establish a prima facie case of intentional discrimination
regarding his non-selection for that position. Therefore, that claim, which is the only claim that appears
to have been exhausted in the class complaint, cannot survive summary judgment.

Mr. Contreras cannot establish a prima facie case of discrimination because he cannot

demonstrate, under McDonnell Douglas, that he and a similarly situated person, who was not a member

of his protected class, were treated disparately. See 411 U.S. at 802. He cannot so demonstrate
because based on the low score his application received from an independent rating panel, the selecting
official could not even consider his application along with the best qualified applicants.

The vacancy announcement for the El Paso position required each applicant to address six
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criteria: (1) the ability to direct the operational activities of an office or program; (2) the ability to
supervise others; (3) the ability to identify problems and develop innovative programs/systems to meet
changing needs; (4) knowledge of federal law and procedure; (5) the ability to communicate and
interact effectively with other elements and agencies; and (6) the ability to implement Equal Employment
Opportunity Program initiatives. See Jacqueline Small Declaration ("Small Declaration™) § 8.

Fifty-two applicants applied under the El Paso announcement. See id. § 6. Because more
than 10 applicants applied, an independent panel of subject matter experts was established to review
the applications. See id. § 9. Each applicant was rated by the panel on each of the six qualification
categories in order to establish a selection register of the best qualified applicants. See id. 4 10-12.
The panel operated independently from the selecting official. See id. 9. The highest total score that
an applicant could receive, after all six category scores were added up, was a 30.0. See id. at 9 14.
Applicants for the El Paso position who scored under 22.5 did not make the selection register, or “best
qualified list” ("BQL"). See id. 9 15-16. The selecting official was not authorized to select an applicant
that applied competitively but did not make the BQL See id. 9 17.

Mr. Contreras received a total score of 3.0 out of 30.0, and as a result did not make the BQL
See id. 9 18. The eight applicants who did make the El Paso BQL received scores of 22.5 or above
(with the highest score at 28.5). See id. 4 16. Thus, Mr. Contreras was not even in the same class of
applicants as the person who was selected for the position. His score of 3.0 was significantly lower,
and because of his failure to make the BQL, the selecting official did not have the option to select Mr.
Contreras for the El Paso position. See id. 49 17-18. Based on these undisputed facts, Mr. Contreras

was not “similarly situated in all respects” to the employee who was selected Mitchell v. Toledo
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Hospital, 964 F.2d 577, 583 (6th Cir. 1992). Therefore, under McDonnell Douglas, he cannot state a

prima facie claim of intentional discrimination based on circumstantial evidence. Furthermore, he does
not allege any direct evidence of intentional discrimination and does not purport to establish a claim on
that basis.

Even if Mr. Contreras were somehow able to state a prima facie case of discrimination, his low
score of 3.0, and resulting failure to qualify for the BQL, establishes a legitimate, nondiscriminatory
reason for the non-selection, and his claim cannot survive summary judgment solely on that basis as
well. Accordingly, his non-promotion claim regarding the El Paso position should be dismissed."

B. The Class Claims Based on Transfers and Assignments Should be Dismissed

for Failure to Exhaust Administrative Remedies and Because Transfers and
Assignments are Not Actionable Employment Decisions Under Title VII

Next, the Complaint alleges discrimination against Hispanics in connection with transfers,
assignments and the denial of other career-enhancing opportunities. See Complaint §27. Again,
analyzing only Mr. Contreras' allegations for purposes of the class claims because he was the only

plaintiff to have filed an administrative class complaint, this claim should be dismissed on the basis of

failure to exhaust administrative remedies and for failure to state an actionable claim.

3 As stated in footnote 11, supra, Mr. Contreras also applied, under the same vacancy
announcement that listed the El Paso position, for a similar position in Laredo, Texas. He did not,
however, properly exhaust this claim. See n.11, supra. Nevertheless, even if he had exhausted the
Laredo claim, it could not survive summary judgment for the same reasons stated for the El Paso
position. Mr. Contreras’score for the Laredo position was also a 3.0, whereas the three candidates
who made the BQL for that position scored from 22.5 to 28.5. See Small Declaration § 16. Mr.
Contreras thus did not make the BQL See id. 9 18. Therefore, as with the El Paso position, Mr.
Contreras cannot establish a prima facie case of intentional discrimination on those facts. Furthermore,
his failure to qualify for the BQL establishes a legitimate, nondiscriminatory reason for the non-selection.
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The only lateral transfer mentioned in the Complaint is a 1993 application for a lateral foreign
assignment to Hermosillo, Mexico as a Customs Representative. See Complaint § 28. Mr. Contreras
may have intended to include this transfer in his administrative 1995 EEO class complaint by mentioning
an October 1993 Customs Representative position, see Harvey Declaration § 35, but he failed to seek
counseling on this transfer (or any other transfer) anytime in 1993 or in 1994 as required under the 45-
day rule prescribed by 29 C.F.R. § 1614.204(b) and 29 C.F.R. § 1614.105(a)(1). See id. 99 33-34
(counseling sought January 9, 1995); see also id. 4 27 (August 25, 1994 counseling sought re
performance rating and training); id. § 29 (counseling sought October 31, 1994 re suspension). Absent
exhaustion of the class claim concerning lateral transfers before raising it in this Court, it should be
dismissed.

Furthermore, lateral transfers generally do not constitute adverse employment actions under

Title VII. See Brown v. Brody, 199 F.3d 446, 457 (D.C. Cir. 1999) ("[A] plaintiff who is made to

undertake or who is denied a lateral transfer — that is, one in which she suffers no diminution in pay or
benefits — does not suffer an actionable injury unless there are some other materially adverse
consequences . . . . Mere idiosyncracies of personal preference are not sufficient to state an injury.");
Mungin v. Katten, Muchin & Zavis, 116 F.3d 1549, 1557 (D.C. Cir. 1997) ( "[Clircuits have held
that changes in assignments or work-related duties do not ordinarily constitute adverse employment
decisions if unaccompanied by decrease in salary or work hour changes"). Lateral moves for special
agents in the 1811 series "are not promotion opportunities and do not change the employee's grade,
base salary or benefits." Seraphin Declaration 4 21. Accordingly, without any showing — or even any

allegation — of change in pay or benefits, the class claim based on transfers and reassignments is not
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actionable under Title VII and should be dismissed.
C. The Class Claim Based on Assignments to Undercover and Other Undesirable
Assignments Should Be Dismissed Because It Was Not Exhausted at the EEO
Level and Also Does Not Amount to An Actionable Claim

The Complaint next contains allegations that the Customs Service uses a discriminatory method
of assigning Hispanic agents to undercover assignments and other "undesirable" assignments. See
Complaint 9 34. Mr. Contreras specifically alleges that he was assigned to a substantial amount of
undercover work throughout his career. See id. 4 35. This class claim should fail for three reasons.
First, the administrative class complaint does not mention discrimination in connection with undercover
work. See Harvey Declaration § 35, Exh. 18. Second, Mr. Contreras never sought EEO counseling
regarding such "undesirable" undercover work. See Harvey Declaration 9 35, Exh. 17.

Third, assignments to perform undercover work do not constitute adverse employment actions
within the meaning of Title VIL. There is nothing coercive or adverse about receiving an undercover
assignment at Customs. Participation in undercover operations "is always on a volunteer basis," and
participation in the undercover training program is "one of the few strictly volunteer assignments at
Customs." Kilcoyne Declaration 9 7-8. "Undercover operatives may opt out of an ongoing
undercover investigation . . . at any time, to ensure the safety of the undercover agents." 1d. q 13.
Accordingly, the allegations about discriminatory animus with respect to undercover work are
unfounded.

Furthermore, instead of undercover operations being "devalued" as described in the Complaint,
see Complaint q 34, agents perceive undercover assignments as "enhanc[ing] their promotion potential,"

and participation in the undercover program ‘“has been career enhancing for many special agents.”
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Kilcoyne Declaration 4 16. "[I]t is an honor to be recommended for participation." Id. 4 8. In fact,
Mr. Contreras himself has taken the position that undercover assignments are desirable. In his July 11,
2000 individual administrative Complaint, he alleged retaliatory harassment for having been denied
participation in a June 2000 undercover assignment. See Harvey Declaration 9 57, Exh. 40.
Accordingly, because undercover assignments are voluntary and desirable, instead of adverse, the class
claim based on undesirable undercover assignments is not legally cognizable and should be dismissed.

See Brown v. Brody, 199 F.3d 446, 453 (D.C. Cir. 1999) (not all employment decisions are

actionable under Title VII, but only actions that constitute "adverse action by the employer" are "legally
cognizable").
D. The Class Discipline Claim Can Not Survive Summary Judgment Because It
Was Not Administratively Exhausted, and Because the Underlying Allegations
Do Not Amount to Actionable Claims under Title VII
The Complaint next alleges that "Hispanic Special Agents are disciplined more frequently and
more harshly than similarly situated white Special Agents." Complaint § 44. Mr. Contreras alleges
several instances in which he claims he was unfairly disciplined: in 1992, he received a written
reprimand for a security violation; in July 1998, he was investigated for theft; in October 1999, he
received a letter of removal for divulging confidential information; in 2000, he was investigated about his
contacts with his cousin’s spouse, an alleged drug smuggler; and in 2002, he received a letter of
caution. See Complaint 9 45-49. These allegations cannot survive summary judgment for a variety of
reasons.

First, there was no mention of any incidents of discriminatory discipline in the administrative

class complaint or in the counseling report that preceded the complaint. See Harvey Declaration 49
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34-35, Exh. 17-18. This failure to exhaust is enough in itself to require dismissal of all class
disciplinary allegations.

But even if Mr. Contreras had exhausted the disciplinary claims in the administrative process,
the claims would still not be actionable. Mr. Contreras resolved the October 1999 removal issue
through a settlement agreement in October 2000. See Harvey Declaration § 50. Claims that have

been settled cannot form the basis of a federal action complaint. See Thomas v. Reno, 943 F. Supp.

41, 42-43 (D.D.C. 1996), aff'd, 159 F.3d 637 (D.C. Cir. 1997) ("Therefore, according to the terms
and conditions of the Settlement Agreement, Ms. George was obligated to withdraw and dismiss her
putative class action in December 1995 . . . [To uphold the argument that] Ms. George's individual
settlement did not and could not settle the class EEO discrimination complaint would turn the class
action process into a tag team form of litigation.").

Moreover, the remainder of the so-called disciplinary actions (i.e., reprimands and
investigations) did not lead to any "material change in his title, duty, salary, benefits, or working hours,
nor does he so allege." Walker v. Washington Metropolitan Area Transit Authority, 102 F. Supp. 2d
24,29 (D.D.C. 2000). Investigations that do not lead to any form of discipline are not actionable.

See Moore v. Summers, 113 F. Supp. 2d 5, 23 (D.D.C. 2000) ("[N]o disciplinary action has been
taken against Special Agent Moore as a result of the investigation. Consequently, there was no adverse

action."), citing Yerdon v. Henry, 91 F.3d 370, 378 (2d Cir. 1996) (holding that charges of

wrongdoing in workplace alone cannot serve as adverse actions because "if the charges were ultimately
dismissed, [the plaintiff] would not have suffered any adverse effect from them"). Nor are reprimands,

particularly those not affecting grade or salary, actionable. See Brown v. Brody, 199 F.3d at 458
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(affirming that a formal criticism and a performance evaluation were not adverse); Walker,102 F. Supp.
2d at 29 (issuance of a Notice of Caution and Reinstruction did not constitute an adverse employment
action). The investigations and reprimand that Mr. Contreras mentions in his Complaint did constitute
disciplinary action, nor did they affect his pay or his benefits. See Mari Yonkers Declaration ("Yonkers
Declaration") 99 4-13. For these reasons, the disciplinary portion of the class action Complaint should
be dismissed.

E. The Class Claim Based on Awards and Bonuses Should be Dismissed for
Failure to Exhaust

The Complaint next alleges a class claim that Customs' method of distributing awards and
bonuses is "excessively subjective" and adversely impacts Hispanic agents. See Complaint §50. This
allegation should be immediately dismissed because Mr. Contreras did not allege any harm in
connection with awards and bonuses in his administrative class complaint or to an EEO counselor in
connection with the class administrative complaint. See Harvey Declaration 99 34-35, Exh. 17-18.
Moreover, Mr. Contreras, the only plaintiff who filed a class administrative complaint, does not allege
any harm in connection with awards and bonuses in the Instant Complaint. Therefore, the class claim
should be dismissed.

F. The Class Claim Based on Foreign Language Awards Should Be Dismissed for
Failure to Exhaust

The Complaint also alleges class-wide discrimination based on Customs' distribution of foreign
language awards. See Complaint 9 53-58. This claim should be dismissed as a class claim because
the Complaint contains no allegations pertaining to Mr. Contreras, and similarly, Mr. Contreras'

administrative class complaint makes no specific allegations about discrimination based on national
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origin in connection with the distribution of foreign language awards. See Harvey Declaration 9 35,
Exh. 18. Accordingly, the class foreign language discrimination claim has not been exhausted and
should be dismissed.
G. The Class Training Claim Cannot Survive Summary Judgment Because it Was
Not Exhausted at the Administrative Level and Because It Does Not
Constitute An Actionable Title VII Claim
The seventh class allegation states that Customs discriminates against Hispanic Special Agents
with regard to training opportunities. See Complaint § 63. Mr. Contreras alleges that he requested to
attend the Customs National Hispanic Agents Association annual training meeting, but was ultimately
denied each year from 1995-2000. See Complaint § 64. Mr. Contreras, however, did not bring an
administrative class complaint based on these denials. See Harvey Declaration 9 35, Exh. 18. The
only training Mr. Contreras specifically complained about at the administrative level had nothing to do
with the Hispanic Agents Association. See id., Exh. 18. Rather, he based his administrative class claim
on the denial of a request to be sent to a financial forfeiture session in February 1995. See Harvey
Declaration 99 34-35, Exh. 17-18. In the absence of Mr. Contreras exhausting his administrative class
remedies regarding the Customs National Hispanic Agents Association annual training meetings, he
should be denied judicial review of these claims.
In addition, the denials of attendance at the annual training meetings do not amount to adverse
employment actions because the meetings were not "materially related to [Mr. Contreras'] job

responsibilities or possibilities for advancement." Turlington v. Atlanta Gas Light Co., 135 F.3d 1428,

1436 n.11 (11th Cir. 1998), cited with approval in Freedman v. MCI Telecomm. Corp.. 255 F.3d

840, 845 (D.C. Cir. 2001); see also Burlington Indust. v. Ellerth, 524 U.S. 742, 762 (1998) (in the
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absence of direct economic harm or some other materially adverse consequence, a claim is not

actionable under Title VII); Brown, 199 F.3d at 456 (a plaintiff "does not suffer an actionable injury

unless there are some other materially adverse consequences affecting the terms, conditions, or
privileges of her employment").

Here, attendance the Customs National Hispanic Agents Association meetings would not have
affected Mr. Contreras' "salary" or his benefits. See Richard J. Hoglund Declaration (“Hoglund
Declaration”) q 10 ("[A]ttendance at such an event will not affect an employee's salary or benefits."). In
other words, his absence from the Hispanic Agents Association meetings had no direct economic harm
on Mr. Contreras, nor did it cause any material consequences with respect to his employment
conditions. See id. 49 10-11 ("I have not viewed the attendance or non-attendance [at such
professional conferences] as a critical factor in evaluating any employee’s application for promotion.
To my knowledge, the training which may be provided by such organizations is not sponsored,
regulated or certified by Customs, nor is it accredited by any other educational institution, and as such,
its benefit is difficult to measure.").

Furthermore, Mr. Contreras has attended more than 30 training courses since 1988, all of
which Customs paid for. See Lee Heffelfinger Declaration § 4, Exh. 1. In fact, he attended one 12-
day training in 1995, four trainings in 1996 (one of which was a 12-day training), five trainings in 1998
(one of which was a 10-day training), and four trainings in 1999, see id., even though the general policy
is "that an employee can only attend one professional association conference per year, at government
expense." Hoglund Declaration 4 9. Therefore, Mr. Contreras' own substantial training record shows

that he was not discriminated against in connection with job training opportunities. See Chica v.
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Planning Research Corp., 179 F. Supp. 2d 575, 585 (D. Md. 2002) ("Against this backdrop of

training opportunities provided by PRC, Chica has failed to establish how the denial of two training
requests altered the terms and conditions of his employment"). Accordingly, the denial of attendance at
Customs National Hispanic Agents Association annual training meetings cannot be viewed as an
adverse action, and this class claim should be dismissed on summary judgment.

H. The Hostile Work Environment Class Claim Should Be Dismissed For Failure
to Exhaust

The Complaint alleges that "Hispanic Special Agents are exposed to a severe and pervasive
atmosphere of harassment and intimidation." Complaint § 67. There is no allegation in the Complaint
concerning Mr. Contreras personally that makes out a hostile work environment claim. Likewise, Mr.
Contreras did not raise a hostile work environment claim in the administrative class complaint, nor did
he seek EEO counseling prior to filing that administrative complaint about hostile work environment
claims. See Harvey Declaration 94 34-35, Exh. 17-18."" Accordingly, this class allegation should be
dismissed for failure to exhaust.

I. The Retaliation Class Claim Should Be Dismissed for Failure to Exhaust

The Complaint finally asserts that the Hispanic Special Agents "have suffered systemic reprisals
and retaliation for asserting protected rights under Title VIL" Complaint § 78. The Complaint sets
forth only one allegation of retaliation concerning Mr. Contreras. Specifically, it alleges that shortly after

Mr. Contreras provided deposition testimony regarding class-wide discrimination in the administrative

'* Nor did Mr. Contreras allege hostile work environment in any of his individual administrative
complaints. See Harvey Declaration, 99 28, 30, 42, 44, 46, 48, 54, 57, 60, 63.
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class action suit (in April 2002), he was put under investigation. Mr. Contreras did not initially allege
retaliation as part of the class action administrative suit, nor did he timely raise an alleged class-wide
retaliation issue with an EEO counselor or even in the administrative suit. See Harvey Declaration 9|
34-35, Exh. 17-18. Furthermore, in January 2002, Administrative Judge Joel Kravetz expressly
denied Mr. Contreras’ request to add a retaliation claim to his administrative class complaint. See id.
39. Therefore, this claim was not administratively exhausted and should be dismissed.

* * *

In sum, Mr. Contreras is the only one of the eight named plaintiffs to have filed an administrative
class complaint, and thus, his class administrative complaint is the sole complaint that should be
examined in analyzing exhaustion of the class action. However, a review of Mr. Contreras'
administrative class complaint, along with the EEO counselor reports that accompany that complaint,
show that Mr. Contreras did not exhaust the administrative remedies for most of the class claims. In
addition, several of the class claims do not constitute adverse employment actions under Title VIL
Finally, with respect to the class promotion claim, Mr. Contreras cannot establish a prima facie case of
discrimination based on the El Paso non-selection, the only claim brought in the Instant Complaint that
appears to have been properly exhausted in the administrative class complaint. Accordingly, this Court
should rule that all of the class claims of discrimination should be dismissed on this motion for summary
judgment.

III. THE INDIVIDUAL CLAIMS OF DISCRIMINATION SHOULD BE DISMISSED

FOR FAILURE TO EXHAUST ADMINISTRATIVE REMEDIES AND/OR TO

ALLEGE ACTIONABLE ADVERSE EMPLOYMENT ACTIONS

It appears that in addition to alleging class claims of discrimination, the Complaint also alleges
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individual claims of discrimination. As with class claims, individual claims of discrimination must be
exhausted at the administrative level to be actionable in federal court. See supra, at 22-24.
Furthermore, for individual claims to survive summary judgment, the alleged discriminatory acts must
constitute actionable adverse employment actions within the meaning of Title VII. Not one of the
individually named plaintiffs has alleged a Title VII claim that can survive summary judgment when
tested against these requirements. Accordingly, this Court should dismiss all of the individual claims of
discrimination.

A. Miguel Contreras

Mr. Contreras has not presented any actionable individual claims of discrimination, and,
therefore, any and all of his individual claims should be dismissed on summary judgment.

1. Promotions

With respect to Mr. Contreras' claims that he was discriminated against based on national
origin when he applied for promotions, he has not identified any specific promotion that he was denied.
See Complaint 99 19-20. Instead, the Complaint states, for example, that "From 1996 until the
present, he has applied for over 40 GS-15 positions. . . . In most cases, white Special Agents with
similar or less experience or qualifications were selected." Complaint § 20. Accordingly, Mr. Contreras
has not alleged any specific individual claim of discrimination. Moreover, to the extent he intended to
allege an individual claim with respect to the El Paso non-selection in January 1995, as discussed,
supra, at 28-30, this claim cannot survive summary judgment because it does not establish a prima facie
case of discrimination. Thus, the Court should dismiss Mr. Contreras' individual discrimination

promotions claim to the extent he has asserted such a claim.
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2. Transfers, Assignments and Career-Enhancing Opportunities

The only individual claim of discrimination relating to transfers, assignments and career -
enhancing opportunities that Mr. Contreras alleged in the complaint was with respect to his non-
selection to a 1993 GS-13 foreign assignment to Hermosillo, Mexico as the Customs Representative.
See Complaint 4 28. Not one of Mr. Contreras' individual administrative complaints, however,
mentions a 1993 GS-13 Customs Representative position in Hermosillo, Mexico. See Harvey
Declaration 4 27-64. Moreover, as explained supra, at 31, this denied transfer does not constitute an
adverse employment action. Accordingly, this claim should be dismissed for failure to exhaust
administrative remedies and for failure to allege an actionable claim.

3. Assignments to Undercover and Undercover work

As an initial matter, and as explained supra, at 32-33, the Complaint's allegations about
discrimination in connection with assignments to undercover work is unfounded. There is nothing
coercive or adverse about receiving an undercover assignment while working for Customs.

With respect to Mr. Contreras, not one of his individual administrative complaints mentions an
instance in which he was placed in an undercover operation, let alone because of any discriminatory
animus. See Harvey Declaration 9 27-64." Moreover, the complaint in this action sets forth no
specific instance or time frame of such an assignment.

Accordingly, there being nothing adverse or coercive about an undercover assignment, and

'3 In fact, the only mention of the word undercover in Mr. Contreras' administrative complaints
is in relation to a claim that he was denied participation in an undercover operation in 2002, not that he
was coerced or placed in an undercover operation, as is alleged in the federal complaint. See Harvey
Declaration 9 57, Exh. 43.
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because Mr. Contreras failed to raise any claims about undercover assignments in the administrative
proceedings, his individual claim of discrimination regarding undercover assignments should be
dismissed.

4. Discipline

Mr. Contreras alleges discriminatory discipline in five instances, see Complaint 9 45-49, but
each claim of discipline should be readily dismissed.

First, the 1992 reprimand, as explained supra, at 33-35, did not constitute official disciplinary
action. Therefore, it cannot by definition qualify as an adverse employment action within the meaning of
Title VII. Moreover, because Mr. Contreras never sought EEO counseling or filed an individual
administrative complaint about the reprimand, this claim should also be dismissed on exhaustion
grounds. See Harvey Declaration 99 27-64.

Next, in paragraphs 46, 48, and 49 of the Complaint, Mr. Contreras alleges discrimination with
respect to two investigations and a "letter of caution.” However, these claims are not actionable under
Title VII because the investigations and letter of caution did not constitute official disciplinary action.
See supra, at 33-35; Yonkers Declaration 99 5-13. Mere investigations and warnings that do not
involve any economic harm or material job consequences are not actionable under Title VIL. See id.'

Finally, with respect to the discrimination allegations concerning a 1999 letter of removal and a

proposed 20-day suspension, Mr. Contreras himself admits that he reached a settlement agreement

!¢ Mr. Contreras also never filed an administrative complaint about the alleged investigation
into his contacts with his cousin’s spouse, a supposed drug smuggler. See Complaint 4 48; Harvey
Declaration [ 27-64.
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concerning these actions. See Complaint 9 47; see also Harvey Declaration 4 50. Therefore, his
individual claims pertaining to the letter of removal and suspension should be dismissed. See Thomas v.
Reno, 943 F. Supp. 41, 42-43 (D.D.C. 1996), aff'd, 159 F.3d 637 (D.C. Cir. 1997).

5. Awards, Bonuses, Foreign Language Awards and Hostile Environment

In the Complaint, Mr. Contreras has raised no specific claims of discrimination based on
awards and bonuses foreign language proficiency awards, or harassment and hostile environment. See
Complaint 9 50-62, 68-74.

6. Training

In the Complaint, Mr. Contreras complains that despite his requests, he was not permitted to
attend the Customs National Hispanic Agents Association annual training meetings in years 1995-2000.
See Complaint § 64. Mr. Contreras only brought an administrative complaint with respect to the year
2000 annual training conference. See Harvey Declaration §57. Mr. Contreras, however, failed to seek
timely EEO counseling on this issue prior to filing the administrative complaint. See Harvey Declaration
9 56, Exh. 39-41. Thus, Mr. Contreras' individual training claim should be dismissed for failure to
exhaust administrative remedies.

In any event, as explained above, the denial of attending a training conference does not
constitute an adverse employment decision in the absence of direct economic harm, see Burlington

Industries, Inc. v. Ellerth, 524 U.S. 742, 762 (1998), or some other "materially adverse consequence[

]." Brown v. Brody, 199 F.3d 446, 457 (D.C. Cir. 1999). Mr. Contreras suffered no decrease in

salary, diminution in benefits, or any other materially adverse consequence for not having attended these

meetings. See Hoglund Declaration 9§ 9-11; see also Heffelfinger Declaration 4 4, Exh. 1 (indicating
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that Mr. Contreras has attended over 30 training sessions since 1988). Accordingly, the allegations of
discrimination based on the denial of trainings should be dismissed.
7. Retaliation

Mr. Contreras alleges only one individual claim of retaliation in the Complaint. That claim
alleges that, on April 19, 2002, after giving deposition testimony regarding classwide discrimination,
Mr. Contreras was told that he was the subject of an Internal Affairs investigation regarding his misuse
of a government vehicle and for giving false statements to a supervisor. See Complaint § 78. Mr.
Contreras did not raise this retaliation allegation at the administrative level as he is required to do. See
Harvey Declaration Y 37-64. Accordingly, this individual claim of retaliation should promptly be
dismissed.

B. John Yera

Plaintiff John Yera has alleged individual claims of discrimination based on transfers, undercover
work, foreign language awards, and hostile environment. See Complaint 99 33, 37-39, 60, 72-73.
Each of these claims, however, must be dismissed because Mr. Yera has never filed an administrative
complaint against the Secretary of Treasury. See Harvey Declaration § 19. Absent pursuit of his

administrative remedies, his federal claims should be dismissed. See, e.g., Kidane v. Northwest

Airlines, Inc., 41 F. Supp. 2d 12, 15 (D.D.C. 1999) ("[P]laintiff's Title VII retaliation claim is barred

for failure to exhaust administrative remedies.").
C. William Velasco
Plaintiff William Velsco has alleged individual claims of discrimination based on national origin

for non-promotions, transfers, awards and bonuses, foreign language awards, and training. See
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Complaint 9 22-23, 30, 52, 59, 67. Each of these claims must fail because the one administrative
complaint that Mr. Velasco filed, asserting discrimination with respect to non-prom, was settled on

April 11, 1997. See Harvey Declaration 99 16-18, Exh. 7; See Thomas v. Reno, 943 F. Supp. 41, 43

(D.D.C. 1996), aff'd, 159 F.3d 637 (D.C. Cir. 1997).

D. Frank Almonte

Plaintiff Frank Almonte has brought individual claims of discrimination based on non-selections
to competitive positions, assignments to undercover work, foreign language proficiency awards, and a
hostile work environment. See Complaint 9 24, 41, 62, 71. Each claim of discrimination based on
national origin should be dismissed because he failed to exhaust his administrative remedies.

With respect to non-promotions, Mr. Almonte makes one specific claim of discrimination — that
he was not promoted to a "GS-13 position in the SAIC/ New York office." Complaint 9§ 24. Mr.
Almonte, however, withdrew his administrative complaint on this issue on January 24, 2001, after
receiving a promotion on January 14, 2001 to a GS-13 Criminal Investigator. See Harvey Declaration
9 13, Exh. 3-4; Zaner Declaration q 91. Because Mr. Almonte withdrew his administrative complaint,
he failed to exhaust and therefore is prohibited from pursing this claim in federal court. See Thomas,
843 F. Supp. at 43. Mr. Almonte filed no other administrative complaints against the Secretary of
Treasury, and therefore, his other claims of discrimination must be dismissed for failure to exhaust

administrative remedies. See Harvey Declaration q 14; Kidane, 41 F. Supp. 2d at 15."

7 Mr. Almonte's claim regarding undercover assignments should be dismissed for the
additional reason that an assignment to perform undercover work is not an adverse personnel action
actionable under Title VIL. See discussion, supra, at 32-33. Moreover, Mr. Almonte's allegations that
vulgar language was used in the work place on two occasions hardly qualifies as severe and pervasive
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E. Stephen Mercado-Cruz

Plaintiff Stephen Mercado-Cruz has filed claims of national origin discrimination based on
undercover work, foreign language awards, and a hostile environment. See Complaint 9 40, 61, 69-
70. Each of these claims should be dismissed for failure to exhaust administrative remedies. Mr.
Mercado-Cruz filed a total of three administrative complaints against the Secretary of Treasury. The
first two complaints resulted in findings of no discrimination on December 10, 1991, and February 3,
1993, respectively, and Mr. Mercado-Cruz has pursued no further activity on those complaints. See
Harvey Declaration 9 20-21. Those complaints are therefore time-barred. See 29 C.F.R. §
1614.407(a). In any event, they did not address the issues raised in the instant Complaint. See id.

In his third individual administrative Complaint filed on January 18, 2000, Mr. Mercado-Cruz
alleged discrimination and retaliation in connection with his non-selection to a group supervisor
promotion on November 9, 1999. See Harvey Declaration § 23. This administrative complaint,
however, did not raise, mention, or discuss the grounds on which Mr. Mercado-Cruz bases his claims

in this suit regarding undercover work, foreign language awards, or hostile environment.'® Accordingly,

harassment that would constitute a hostile environment Title VII claim. See Oncale v. Sundowner
Offshore Serv., Inc., 523 U.S. 75, 80 (1998) (Title VII is not a "general civility code for the American
workplace"); Freedman v. MCI Telecomm. Corp.. 255 F.3d 840 (D.C. Cir. 2001) ("[A] single stray
comment does not a hostile environment make.") (citing Clark County Sch. Dist. v. Breeden, 532 U.S.
268 (2001)); Baskerville v. Culligan Int'l Co., 50 F.3d 428, 430 (7th Cir. 1995) (Title VII does not
"purge the workplace of vulgarity"); Estes v. Georgetown Univ., 231 F. Supp. 2d 279 (dismissal "is
appropriate where there is evidence of only isolated comments, teasing, or ofthand comments.");
Kidane v. Northwest Airlines, Inc., 41 F. Supp. 2d 12, 16 (D.D.C. 1999) ("[I]solated remarks are not
sufficient to state a claim of hostile work environment under Title VIL.") .

'® Furthermore, the undercover work claim is not actionable because it fails to allege the type
of adverse employment action required under Title VII. See, supra, at 32-33.
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the claims in this action should be dismissed for failure to exhaust administrative remedies.

F. Ramon Martinez

Ramon Martinez alleges national origin discrimination based on non-selections to competitive
positions and a hostile work environment. See Complaint 99 25-26, 74. These claims should be
dismissed for three reasons. First, the Complaint does not even specify what competitive positions Mr.
Martinez claims he failed to receive. Instead it merely alleges, inter alia, "[s]ince 1997, Special Agent
Martinez has applied for numerous GS-14 positions and made the best qualified on several lists, yet has
not been selected." Complaint § 16. This vague allegation fails to state a claim because it does not set
forth a basis upon which it reasonably could be determined whether he fulfilled the statutory and
regulatory prerequisites to sue with respect to promotions.

Second, the hostile environment claim states that his supervisor referred to him as an "Excitable
Mexican" and that another supervisor called him an "inferior Investigator." For the reasons discussed,
supra, n.17, stray, isolated comments such as these do not, as a matter of law, constitute a hostile work
environment claim.

Third — and fatal to all of his claims — Mr. Martinez failed to exhaust his administrative
remedies. In 1994 and 1995, Mr. Martinez filed his first two individual administrative complaints, but
neither one mentioned any promotion or hostile work environment claim. See Harvey Declaration 49
65-67. Furthermore, on February 24, 1998, Mr. Martinez entered into a settlement agreement with
Customs, terminating those two administrative complaints. See Harvey Declaration § 67. Mr.
Martinez's third individual administrative complaint was based on a suspension, and it too did not

mention any promotions or hostile work environment. See Harvey Declaration 4 68. In any event, the
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third complaint was dismissed as moot on February 15, 1995. See Harvey Declaration 9 68, Exh. 49.
Thus, any claims arising from it would be time-barred under 29 C.F.R. § 1614.407(a). Therefore, Mr.
Martinez's individual claims of discrimination should be dismissed.

G. Ricardo Sandoval

Plaintiff Ricardo Sandoval alleges that he suffered discrimination based on his national origin
because he has not been promoted to a GS-15 level. See Complaint 9 31-32." He also complains
of retaliation. See id. 9 81-83. Both claims should be dismissed for failure to exhaust administrative
remedies.

With respect to the allegations about non-promotions, Mr. Sandoval alleges that in February
2002, despite a request that he be placed as "the acting SAIC of the El Centro, California Office of
Investigations," Customs denied him this GS-15 position. See Complaint §31. Mr. Sandoval also
alleges that in his current position, he supervises five GS-14 supervisors, and he therefore should be
compensated as the GS-15 level. See id. § 32. Although Mr. Sandoval filed several administrative
complaints, the most recent filing occurred on March 26, 1998. A final decision on that complaint was
rendered finding no evidence of discrimination based on age or retaliation. See Harvey Declaration
87. Mr. Sandoval has not filed any subsequent complaints, and, in particular, no administrative
complaint that mentions or alludes to any recent events, i.e., events on or after February 2002.

Accordingly, Mr. Sandoval's failure to promote claims should be dismissed.

' Mr. Sandoval's non-promotion allegations are contained in the "Discrimination In Transfers,
Assignments and Denial of Other Career-Enhancing Opportunities" section of the complaint. Despite
the placement of the claim, Mr. Sandoval seems to be alleging denial of a promotion to GS-15.
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Similarly, Mr. Sandoval's retaliation claims should also be dismissed. The Complaint states that
Mr. Sandoval already received a recovery from a California federal jury in 1998 based on this
retaliation claim. See Complaint § 83. Mr. Sandoval plainly cannot resurrect these retaliation claims
that have already been fully adjudicated. Moreover, with respect to the allegations that Mr. Sandoval
suffered retaliation when he was not selected to six GS-15 foreign attache positions, see Complaint 9
83, he fails to provide any dates for these non-selections, and, furthermore, none of his administrative
complaints mentions these positions. See Harvey Declaration 4y 80-88. Even if they did, the claims
would be time-barred because the most recent administrative filing occurred in March 1998. See 29
C.F.R. § 1614.407(a). Based on the failure to file any administrative complaint about the denial of
foreign attache positions, Mr. Sandoval's retaliation claims should be dismissed.

H. Ruben Gonzalez

Plaintiff Ruben Gonzalez alleges individual claims of national origin discrimination in connection
with promotions, lateral transfers, undercover assignments, and awards and bonuses. See Complaint
0 21, 29, 36, 51. He also alleges retaliation for engaging in protected EEO activity. See id. q 79.
Each of these claims should be dismissed for a variety of reasons, including failure to state a claim,
failure to exhaust administrative remedies, and/or failure to allege an actionable Title VII employment
action.

Mr. Gonzalez's promotions claim does not cite a single job promotion he claims he failed to
receive, but instead alleges that "[fJrom 1994 to 2001, Special Agent Gonzalez applied for over thirty-
four (34) GS-15 and Senior Executive Service ("SES") supervisory positions including positions as

SAIC, ASAIC, Director, Foreign Area Director, and Customs Liaison . . . and yet he was never
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interviewed for any of them." Complaint § 21. This vague allegation fails to state a claim because it
does not set forth a basis upon which it reasonably could be determined whether he fulfilled the
statutory and regulatory prerequisites to sue with respect to promotions.

Moreover, a review of Mr. Gonzalez's administrative complaints shows that only one of them
mentions a promotion to a GS-15 position or to an SES position. See Harvey Declaration 9 73, Exh.
52. That administrative complaint, however, is defective because Mr. Gonzalez failed to seek EEO
counseling within 45 days of October 8, 1999 — the date he learned of his non-promotion to the GS-15
Internal Affairs position. See 29 C.F.R. § 1614.105 ("An aggrieved person must initiate contact with a
counselor within 45 days of the date of the matter alleged to be discriminatory"); Harvey Declaration 9|
72-73; Batts Declaration 9 6, 17. Despite learning of the promotion on October 8, 1999, he waited
until December 6, 1999 to seek counseling, which was past the 45-day deadline. See Harvey
Declaration ] 72-73; Batts Declaration § 6 (Mr. Gonzalez "first contacted an EEO counselor on
December 6, 1999"), 9 11 ("I do not dispute having met with Mr. Gonzalez . . . [on or about
November 1999]. However, I clearly recall informing him that I was not an EEO counselor, and that
his discussions with me would not toll the time frame for filing an EEO complaint . . . . I reminded him
that he would have to contact one of the agency’s EEO counselors within 45 days of the alleged
discriminatory event."). In other words, besides the fact that the allegations pertaining to Mr.
Gonzalez's failure to promote claim were so vague that they cannot possibly constitute a claim, Mr.
Gonzalez did not seek timely EEO counseling for the promotion claims. Thus, his promotion claim at
the EEO level was untimely and should be dismissed.

Mr. Gonzalez's next claim, alleging discrimination in connection with lateral transfers, should be
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dismissed for multiple reasons. First, like the promotions claim, he fails state what transfer(s) he
believes to have been discriminatory. See Complaint 429 ("Special Agent Gonzalez attempted to
secure a lateral transfer to other offices in the United States, but was denied. He was even denied

other locations considered to be hardship areas such as the Texas-Mexico border and other areas on

the southwest border.") Second, denial of a lateral transfer would not have resulted in a change in pay,
or in diminution of benefits, so this lateral transfer claim is not actionable under Title VII. See Brown v.
Brody, 199 F.3d 446, 457 (D.C. Cir. 1999) ("[A] plaintiff who is made to undertake or who is denied

a lateral transfer — that is, one in which she suffers no diminution in pay or benefits—does not suffer an
actionable injury unless there are some other materially adverse consequences."); Seraphin Declaration
9 21 (stating that lateral moves for Special Agents in the 1811 series "do not change the employee's
grade, base salary or benefits"). Finally, Mr. Gonzalez failed to file an administrative complaint alleging
discrimination in connection with lateral transfers, and therefore, it should be dismissed on exhaustion
grounds as well. See Harvey Declaration 99 70-79.

Next, Mr. Gonzalez's claims of discrimination in connection with assignments to undercover
work should be dismissed because these claims concerning assignments were never raised in any
administrative complaint. See Harvey Declaration | 70-79, Exh. 50, 52, 60, 63. Furthermore, and
as explained supra, at 32-33, there is nothing discriminatory or adverse about undercover work

assignments, and, thus, they are not actionable under Title VII. See Brown, 199 F.3d at 453 (not all

employment decisions are actionable under Title VIL but only actions that constitute "adverse action by
the employer" are "legally cognizable"). Accordingly, the undercover claims should be dismissed.

Mr. Gonzalez also alleges that he was discriminated against on the basis of his national origin
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when he was not paid a cash award for his participation in "Operation Powerplay." See Complaint
51. Mr. Gonzalez raised this cash award issue in administrative complaint TD 01-1068, although it is
not clear that he based that claim on national origin discrimination. Although he marked the box
indicating that race and national origin were bases of his administrative complaint, the written
description of his claims in that complaint appears only to allege retaliation for EEO activity in
connection with the cash award issue. See Harvey Declaration Exh. 60, p. 1 ("I appreciate your
consideration in conciliating my current complaint of retaliation. . . . It is my believe [sic] that the U.S.
Customs Service is continuously retaliating against me for exercising my rights in utilizing the EEO
process."); id., Exh. 60, p.3 ("In the complaint the retaliation resulted in that [sic] [ was denied cash
awards"). Likewise, when Mr. Gonzalez sought EEO counseling regarding the cash award, his letter
stated that he “believe[d] this additional act illustrates the continual disparate, adverse and retaliatory
treatment against [him] for exercising [his] prerogative to utilize the EEO process and [his] membership
in the Hispanic Class Action Litigation." Id., Exh. 58, p. 3. Mr. Gonzalez does not, in the instant
Complaint, allege a claim of retaliation based on the “Operation Powerplay” cash award.

In any event, Mr. Gonzalez’s individual claim of national origin discrimination based on that
award cannot survive summary judgment because it does not establish a prima facie case of

discrimination. Under McDonnell Douglas, to establish a prima facie case, Mr. Gonzalez must show

that he and a similarly situated person who was not a member of his protected class were treated
disparately. See 411 U.S. at 802. Moreover, Mr. Gonzalez must show that he and the comparable

person are “similarly situated in all respects.” Mitchell v. Toledo Hospital, 964 F.2d 577, 583 (6th Cir.

1992). Mr. Gonzalez cannot make such a showing here.
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According to the manager who decided against giving Mr. Gonzalez an award for his
participation in “Operation Powerplay,” the participants who did receive the award “were either
instrumental in the development and implementation of Operation Powerplay, volunteered for
assignments including weekends and evenings, or ensured the timely and accurate communication and
coordination of all enforcement activity under the auspices of this operation.” Affidavit of Marcy
Foreman 9 5, attached as Exhibit 1 to the Supplemental Declaration of Mariam Harvey. Mr. Gonzalez
did not receive the award because he did not meet the criteria:

[T]here were a number of reasons that [Mr. Gonzalez] did not receive an award for his
participation in Operation Powerplay. Firstly, there were limited monies to be awarded.
Therefore, I established certain criteria when determining who should receive an award. Those
criteria pertained to those employees who went above and beyond their assigned tasks.
Specifically, those individuals who were instrumental in initiating and implementing the
operation, and those individuals who volunteered to work evenings and weekends, received
awards. To the best of my recollection, [Mr. Gonzalez] had the same opportunity as the other
group members to volunteer to lead, initiate, and implement this operation. [He] chose not to.
In addition, to the best of my recollection, [Mr. Gonzalez], unless assigned, did not volunteer
for any evening or weekend shifts. [He] only did what was tasked, nothing above or beyond
those duties.

Under these facts, Mr. Gonzalez was not “similarly situated in all respects” to the participants

who received the award. Toledo Hospital, 964 F.2d at 583. Unlike those participants, he did not go

above and beyond his assigned tasks and did not volunteer for any evening or weekend shifts. See
Affidavit of Marcy Foreman § 5 (Exhibit 1 to the Supplemental Declaration of Mariam Harvey).
Because he failed to meet the basic criteria for the award (criteria based on factors, such as
volunteering for assignments, which were in his control), he cannot make out a prima facie case of

discrimination. His claim thus cannot survive summary judgment. Furthermore, his failure to meet the
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basic criteria is a legitimate, nondiscriminatory reason for the denial of the award, and his claim could be
dismissed solely on that basis as well.

Finally, Mr. Gonzalez's last federal claim alleges retaliation in connection with his participation in
the administrative class complaint brought by Mr. Contreras. See Complaint §79. This claim should
be dismissed for failure to exhaust. Mr. Gonzalez did not file an administrative complaint alleging
retaliation for having participated in the Mr. Contreras' administrative suit. See Harvey Declaration 9
70-79. Accordingly, because he failed to follow the required administrative procedures, this individual

claim should be dismissed.
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CONCLUSION

For the foregoing reasons, defendant's motion for summary judgment should be granted and

judgment should be entered for the defendant.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al.,
Plaintiffs
V. Case No. 1:02CV00923(JR)
TOM RIDGE, SECRETARY,
DEPARTMENT OF HOMELAND

SECURITY,

)
)
)
)
)
)
)
)
Defendant.’ )
)

DEFENDANT'S STATEMENT OF MATERIAL FACTS
AS TO WHICH THERE IS NO GENUINE ISSUE

Pursuant to Local Rule 7.1(h), defendant Tom Ridge, Secretary for the Department of
Homeland Security, by his counsel, the United States Department of Justice, hereby submits the
following statement of material facts as to which there is no genuine issue in connection with the
motion for summary judgment filed herewith:

1. Special Agents

1. Up until March 9, 2003, the United States Customs Service ("Customs" or
"Customs Service") was a bureau within the United States Department of
Treasury ("Treasury"). See Susan B. Zaner Declaration ("Zaner Declaration") 9 3.

2. On March 9, 2003, the Customs Special Agent workforce became a part of the
Bureau of Immigration and Customs Enforcement in the Department of Homeland
Security (also "Customs" or "Customs Service"). See Zaner Declaration § 3; John
J. Seraphin Declaration ("Seraphin Declaration") 1.

3. Series 1811 is an occupational code for the criminal investigator position. Duties
of these investigators include the investigation and enforcement of violations of
Customs and related laws, rules and regulations. These investigations may be
civil or criminal in nature. Investigations include the utilization of various

" Pursuant to Fed. R. Civ. P. 25(d)(1), Tom Ridge, Secretary of the Department of
Homeland Security, is hereby substituted for the Secretary of Treasury. On March 9, 2003, the
majority of the Customs special agent workforce became a part of the Bureau of Immigration and
Customs Enforcement in the Department of Homeland Security.
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investigative techniques including interviewing, and examining physical,
documentary, and other types of evidence. See Zaner Declaration 9§ 7.

Lateral moves for Special Agents in the 1811 series "do not change the employee's
grade, base salary or benefits." Seraphin Declaration § 21.

Undercover Operations and Assignments

5.

Participation in undercover operations is always on a volunteer basis. See Paul
Michael Kilcoyne Declaration ("Kilcoyne Declaration") 9 7.

Participation in the undercover training program is one of the few strictly
volunteer assignments in Customs. See id. 9 8-9.

Undercover operatives may opt out of an ongoing undercover investigation at any
time, to ensure the safety of the undercover agents. See id. 9 13.

Undercover assignments are perceived as enhancing agents' promotion potential.
See id. ¥ 16.

Participation in undercover assignment has been career enhancing for many
special agents. See id. q 16.

Miguel Contreras

10.

1.

12.

13.

14.

Mr. Contreras filed twelve separate administrative complaints with the
Department of Treasury. See Mariam Harvey Declaration ("Harvey Declaration")
19 27-64.

Mr. Contreras is the only one of the eight plaintiffs who filed an administrative
complaint alleging national origin discrimination on behalf of a class of Hispanic
special agents. See Complaint 9 3; Harvey Declaration 9 35.

On March 23, 1995, Mr. Contreras filed his sole class EEO administrative
complaint, titled "Complaint of Class Discrimination of Miguel Angel Contreras."
This complaint was later designated as TD 95-0014C. See Harvey Declaration
35, Ex. 18.

Prior to filing the class administrative complaint, on January 9, 1995, Mr.
Contreras requested EEO counseling regarding his class claims. See Harvey

Declaration 9 33.

Not one of Mr. Contreras' individual administrative complaints mentions a 1993
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15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

GS-13 Customs Representative position in Hermosillo, Mexico. See Harvey
Declaration 9 27-64.

Mr. Contreras' individual administrative EEO complaint designated TD 99-4107
was dismissed as untimely on April 5, 1999, and no appeal was taken. See
Harvey Declaration 9 46.

Mr. Contreras entered into a settlement agreement that resolved all issues relating
to the allegations raised in his individual administrative complaint designated TD
00-4106M, concerning his removal in 1999. See Harvey Declaration 9 47-50.

In early 2002, an EEOC administrative judge dismissed administrative complaint
TD 00-4194 for failing to state a claim on the grounds that being the subject of an
investigation did not make Mr. Contreras an aggrieved individual under Title VIL
See Harvey Declaration 9 55, Ex. 36. No appeal was taken on the dismissal. See
id. 9 55.

Although Mr. Contreras sought EEO counseling and/or wrote a letter to an EEO
manager about many of the issues raised in administrative complaint TD 00-4269,
he did not mention anything about attending the annual Customs National
Hispanic Agents Association Conference to the counselor. See id. 9 56, Ex. 37-
39.

Attendance at the Customs National Hispanic Agents Association meetings would
not have affected Mr. Contreras' salary or his benefits. See Richard J. Hoglund
Declaration 9 10.

Attendance at such conferences is not a critical factor in evaluating an employee's
application for promotion. See id. 4 11.

Mr. Contreras has attended more than thirty training courses since 1988, all of
which Customs paid for. See Lee Heffelfinger ("Heffelfinger") Declaration q 4,
Ex. 1

Mr. Contreras attended one 12-day training in 1995, four trainings in 1996 (one of
which was a 12-day training), five trainings in 1998 (one of which was a 10-day
training), and four trainings in 1999. See id., Ex. 1.

Mr. Contreras voluntarily changed from a GS-14 grade to GS-13, effective May 7,

2000, and he took a Criminal Investigator position in the Office of Investigations
in Yuma, Arizona. See Zaner Decl. q 28.

There is no reference in the agency’s electronic system that tracks disciplinary



Case 1:02-cv-00923-JR  Document 22-3  Filed 03/20/2003 Page 4 of 9

25.

26.

27.

28.

29.

30.

31.

actions to a written reprimand concerning Mr. Contreras for a security violation in
1992. Nor is there any reference to such a reprimand in Mr. Contreras’s Official
Personnel Folder or the Department of Agriculture database that is used to
administer employee pay. See Mari Yonkers Declaration ("Yonkers Declaration")

q7.

Any 1992 written reprimand concerning a security violation by Mr. Contreras did
not result in an official disciplinary action by the agency. See id. q 10.

Any 1992 written reprimand concerning a security violation by Mr. Contreras did
not result in a reduction of pay or loss in benefits for Mr. Contreras. See id. 9 8

The letter of caution Mr. Contreras received on or about March 7, 2002 was not
kept in his official personnel folder, it did not constitute an official disciplinary
action, and it did not result in any reduction of pay or loss in benefits for Mr.
Contreras. See Yonkers Declaration q 5.

The agency's database for disciplinary actions contains no record of a 1998
investigation into Mr. Contreras's the possible misuse of the Treasury
Enforcement Communications System ("TECS"). Nor is there a reference to
such an investigation in Mr. Contreras’s Official Personnel Folder or the
Department of Agriculture database that is used to administer employee pay. See
id. 911

Accordingly, this alleged investigation did not constitute an official disciplinary
action, and it did not result in any loss of pay or benefits to Mr. Contreras. See id.
q12.

The 2000 investigation concerning an allegation that Mr. Contreras disclosed
confidential information to his cousin (by marriage) did not result in the
imposition of any discipline. The investigation also did not result in the reduction
of pay or loss of benefits. See id. 9 13.

The 1994 vacancy announcement for a GS-14 supervisory criminal investigator
position Mr. Contreras applied for in El Paso, Texas, and in Laredo, Texas,
required each applicant to address six criteria: (1) the ability to direct the
operational activities of an office or program; (2) the ability to supervise others;
(3) the ability to identify problems and develop innovative programs/systems to
meet changing needs; (4) knowledge of federal law and procedure; (5) the ability
to communicate and interact effectively with other elements and agencies; and (6)
the ability to implement Equal Employment Opportunity Program initiatives. See
Jacqueline Small Declaration ("Small Declaration") 99 4, 8.
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32.  Fifty-two applicants applied under the 1994 announcement. See id. 9 6.

33.  Because more than 10 applicants applied, an independent panel of subject matter
experts was established to review the applications. See id. 9.

34.  Each applicant was rated by the panel on each of the six qualification categories,
in order to establish a selection register, or “best qualified list” (“BQL). See id. 9
10-12.

35.  The panel operated independently from the selecting official. See id. 9 9.

36. The highest total score that an applicant could receive, after all six category scores
were added up, was a 30.0. See id. 9 14.

37.  Applicants for the El Paso position who scored under 22.5 did not make the BQL.
Seeid. 9 15-16.

38.  The selecting official was not authorized to select an applicant that applied
competitively but did not make the BQL. Seeid. 4 17.

39. Mr. Contreras received a total score of 3.0 out of 30.0, and as a result did not
make the BQL. See id. 9 18.

40. The eight applicants who did make the El Paso BQL received scores of 22.5 or
above (with the highest score at 28.5). See id. q 16.

41.  Because of his failure to make the BQL, the selecting official did not have the
option to select Mr. Contreras for the El Paso position. See id. 99 17-18.

42.  Mr. Contreras’ score for the Laredo position was also a 3.0, whereas the three
candidates who made the BQL for that position scored from 22.5 to 28.5. See id.
q 16.

43, Mr. Contreras did not make the BQL for the Laredo position. See id. q 18.

John Yera

44.  Mr. Yera has never filed an administrative EEO complaint against the Secretary of

Treasury, either individually or as a class agent on behalf of a purported class of
Customs employees. See Harvey Declaration 9 19.

William Velasco
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45.

Mr. Velasco has filed one formal individual administrative EEO complaint against
the Secretary of Treasury, designated TD 95-1245. On April 11, 1997, that
complaint was settled and dismissed with prejudice. See Harvey Declaration 9|
15-18, Ex. 5-6.

Frank Almonte

46.

Mr. Almonte has filed one formal individual administrative EEO complaint
against the Secretary of Treasury, designated TD 01-3019. See Harvey
Declaration § 12, Ex. 1-2. He withdrew that administrative complaint with
prejudice on or about January 2001. See Harvey Declaration 4 13, Ex. 3-4.

Stephen Mercado-Cruz

47.

48.

Mr. Mercado-Cruz filed two individual administrative EEO complaints, TD 91-
2239 and TD 92-2018, in 1991. Final agency decisions were issued for these
complaints, on December 10, 1991 and February 3, 1993, respectively, finding no
discrimination or retaliation. See id. 9 20-21, Ex. 7-8.

Mr. Mercado-Cruz has filed only one other individual administrative EEO
complaint against the Secretary of Treasury, TD 00-4110. See id.9 23, Ex. 9.
This administrative complaint did not make the claims upon which Mr. Mercado-
Cruz bases this suit, i.e., claims relating to undercover work, foreign language
awards, or hostile environment.

Ramon Martinez

49.

50.

Mr. Martinez filed two individual administrative EEO complaints in 1994 and
1995, TD 94-1120 and TD 96-1078. See Harvey Declaration 9 66-67, Ex. 47-48.
On February 24, 1998, Mr. Martinez and the Treasury Department entered into a
settlement agreement, resolving these complaints. See id. 9 67.

Mr. Martinez has filed only one other individual administrative complaint against
the Secretary, in January 1995, designated as TD 95-1127. This case was
dismissed as moot on February 15, 1995, and no appeal was taken. See id. 9 68.

Ricardo Sandoval

51.

52.

On November 8, 1993, Mr. Sandoval filed his first individual administrative
complaint, TD 94-4099. That complaint was withdrawn on April 4, 1994. See
Harvey Declaration q 80, Ex. 65.

He filed his second and third individual administrative complaints, designated TD
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53.

54.

94-4070 and TD 94-4158, in 1994. See Harvey Declaration 99 82-83, Ex. 66-67.
The Department of Treasury issued a final agency decision, on March 13, 1995,
dismissing these administrative complaints, after finding no discrimination. See
id. Mr. Sandoval did not appeal these dismissals with the agency. See id. 9] 82-
83.

On August 30, 1996, he filed a fourth individual administrative complaint, TD 96-
4247, and on March 26, 1998, a final decision was issued, dismissing the
complaint and finding that the evidence did not support the claims. Mr. Sandoval
did not appeal this decision. See id. 9 85-87, Ex. 68-70.

Mr. Sandoval filed his last administrative EEO complaint against the Secretary of
Treasury on August 7, 1997, which was designated TD 97-4289. This complaint
was dismissed for failure to state a claim on September 18, 1997, and Mr.
Sandoval did not appeal that dismissal. See id. 99 81.

Ruben Gonzalez

55.

56.

57.

58.

59.

60.

61.

Mr. Gonzalez filed his first administrative EEO complaint against the Secretary of
Treasury on February 13, 1995, which was designated TD 95-2142. See id. 9 70-
71, Ex. 50.

Mr. Gonzalez filed his second administrative EEO complaint against the Secretary
of Treasury on February 2, 2000, which was designated TD 00-1091. See id. 9
73, Ex. 52. He alleged race and national origin discrimination, and retaliation,
because he was not selected for three GS-15 promotions on October 8, 1999. See
id.

Mr. Gonzalez initially sought counseling for the alleged non-promotion
discrimination on December 6, 1999. See Linda Lynn Batts Declaration ("Batts
Declaration") 9 6.

Mr. Gonzalez later requested that his records be changed to reflect that he sought
counseling on November 5, 1999, see Harvey Declaration 9 73.

Ms. Batts is not, and was not, an EEO counselor. See Batts Declaration 9 6-16.
During Ms. Batts' November 5, 1999 discussion with Mr. Gonzalez, she told him
that she was not a counselor and that their conversation would not toll the time

frame for filing an EEO complaint. See id. 4 11.

Ms. Batts informed Mr. Gonzalez that he would have to contact an EEO counselor
within 45 days of any alleged discriminatory conduct. Seeid. q 11.
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62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

Mr. Gonzalez filed another administrative EEO complaint against the Secretary of
Treasury on January 3, 2001, which was designated TD 01-1068, alleging
retaliation in connection with the denial of a cash award and a denial of an
assignment to serve as Assistant Director or Director of the Financial
Investigation Division. See Harvey Declaration 9 76, Exh. 60.

Marcy Foreman, the manager in charge of distributing the cash award for
“Operation Powerplay,” established certain criteria in determining who should
receive the award. See Affidavit of Marcy Foreman q 5, attached as Exhibit 1 to
the Supplemental Declaration of Mariam Harvey.

The criteria were necessary because there were limited monies to be awarded. See
id.

Under those criteria, awards were given to those employees who went above and
beyond their assigned tasks. See id.

Specifically, those individuals who were instrumental in initiating and
implementing the operation, and those individuals who volunteered to work
evenings and weekends, received awards. See id.

Mr. Gonzalez did not volunteer for any evening or weekend shifts. See id.

Mr. Gonzalez had the same opportunity as the other group members to volunteer
to lead, initiate, and implement “Operation Powerplay.” See id.

According to Marcy Foreman, Mr. Gonzalez “only did what was tasked, nothing
above or beyond those duties,” with respect to “Operation Powerplay.” See id.

The participants who did receive the cash award were either instrumental in the
development and implementation of “Operation Powerplay,” volunteered for
assignments including weekends and evenings, or ensured the timely and accurate
communication and coordination of all enforcement activity under the auspices of
the operation. See id.

Mr. Gonzalez filed no other administrative complaints against the Secretary of
Treasury. See Harvey Declaration 9 79.
Respectfully submitted,

ROBERT D. McCALLUM, JR.
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MATTHEW B. RILEY

Office of Chief Counsel STUART A. LICHT

Bureau of Customs and Border Assistant Director

Protection
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al.,
Plaintiffs
V. Case No. 1:02CV00923(JR)
TOM RIDGE, SECRETARY,
DEPARTMENT OF HOMELAND

SECURITY,

)
)
)
)
)
)
)
)
Defendant.’ )
)

PRAECIPE RE NOTICE OF EXHIBIT ATTACHMENT
Pursuant to paragraph 7 of Court's Order Establishing Procedures for Electronic Filing,
the exhibits to Mariam Harvey's Declaration are filed separately, on compact disc, with the
Clerk's Office because the documents total more than fifty pages. Contents of the exhibits are
listed in the index attached hereto, and the compact disk will be accompanied by a conventional
certificate of service. This praecipe is concurrently being filed with Defendant's Motion for

Summary Judgment and its accompanying papers in support of the Motion.

" Pursuant to Fed. R. Civ. P. 25(d)(1), Tom Ridge, Secretary of the Department of
Homeland Security, is hereby substituted for the Secretary of Treasury. On March 9, 2003, the
majority of the Customs special agent workforce became a part of the Bureau of Immigration and
Customs Enforcement in the Department of Homeland Security.
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Respectfully submitted,

ROBERT D. McCALLUM, JR.

OF COUNSEL: Assistant Attorney General

MARC WEINBERGER ROSCOE C. HOWARD, D.C. Bar #246470
BENNETT COUREY United States Attorney

MATTHEW B. RILEY

Office of Chief Counsel STUART A. LICHT

Bureau of Customs and Border Assistant Director

Protection

/s/
KAIJA M. CLARK, D.C. Bar # 467376
ANDREW H. TANNENBAUM
Trial Attorneys
Date: March 20, 2003 U.S. Department of Justice, Civil Division
Federal Programs Branch
20 Massachusetts Ave., N.W.
Washington, D.C. 20530
Telephone: (202) 514-3489
Facsimile: (202) 616-8470
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al.,

V.

TOM RIDGE, SECRETARY,
DEPARTMENT OF HOMELAND

SECURITY,

Plaintiffs

Case No. 1:02CV00923(JR)

)
)
)
)
)
)
)
)
Defendant. )
)

INDEX OF EXHIBITS TO DECLARATION OF MARIAM HARVEY

10.

Individual Complaint of Employment Discrimination for Frank Almonte, with
attachments, October 21, 2000

Memorandum to Linda Batts from Dorian Morley re: TD Case Number 01-3019,
October 26, 2000

Withdrawal Statement of Frank Almonte, January 24, 2001

Letter to Frank Almonte from Dorian Morley re: withdrawal of complaint of TD
Case Number 01-3019, January 24, 2001

Individual Complaint of Employment Discrimination for Evelio William Velasco,
(no date) with attachments

Letter to Dave Jones from Michael Morgan-Gaide re: TD Case Number 95-1245,
June 30, 1995

Case Data re: Stephen Mercado, Case No. 91-2239, July 1, 1991
Case Data re: Stephen Mercado, Case No. 92-2018, October 17, 1991

Individual Complaint of Employment Discrimination, Stephen Mercado, January
18, 2000, with attachments

Letter to Stephen Mercado from Lois Hofmann re: TD Case No. 00-4110,
February 4, 2000
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

26.

27.

EEO Counseling Report re: Miguel Contreras, September 26, 1994
Memorandum to Stephen Thatcher from Miguel Contreras, September 6, 1994

Individual Complaint of Employment Discrimination, Miguel Contreras,
September 26, 1994

Individual Complaint of Employment Discrimination, Miguel Contreras,
December 30, 1994

Letter to Miguel Angel Contreras from Lourdes M. Garay, February 2, 1995

Complaint of Class Discrimination - Report of EEO Counseling re: Miguel A.
Contreras, March 15, 1995

Notes of Miguel Contreras's February 16, 1995 Interview with EEO counselor

Class Discrimination Complaint, Miguel Contreras, March 23, 1995
with attachments

EEO Counseling Report, Miguel Contreras, July 15, 1997, with attachments

Memo to Director, Office of Human Resources From Vanaster Brown, Jr.,
September 8, 1997

Individual Complaint of Employment Discrimination, Miguel Angel Contreras,
October 16, 1997, with attachments

Memorandum to Director, Regional Complaints Center from Anna M. Morales,
with attached EEO Counseling Report re: Miguel Contreras, March 30, 1998

Chronology of Events, Informal EEO Issue of Miguel Contreras

Individual Complaint of Employment Discrimination, Miguel A. Contreras,
March 17, 1998, with attachment

Letter to Miguel A. Contreras from Jo Ann Blank, April 13, 1998

Letter to Miguel A. Contreras from Lois Hoffmann re: TD Case No. 00-4107,
April 5, 1999, with attachments

EEO Counseling Report - Individual Complaint of Miguel A. Contreras, January
12,2000
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28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

Memorandum from Miguel Angel Contreras, November 26, 1999

Individual Complaint of Employment Discrimination, Miguel Contreras, January
18, 2000, with attachment

Letter to Miguel Contreras from Lois Hofmann re: TD Case No. 00-4017,
February 10, 2000

Letter to Complaint Center from Miguel Angel Contreras, February 26, 2000

Letter to Miguel A. Contreras from Lois Hofmann re: TD Case No. 00-4107,
August 24, 2000

Letter to Regional Complaint Center from Miguel Contreras, November 8, 2000

Individual Complaint of Employment Discrimination, Miguel Angel Contreras,
April 21, 2000, with attachment

Letter to Miguel A. Contreras, from Lois Hoffmann re: TD Case No. 00-4194,
August 21, 2000

Letter to Lois Hoffmann from Kurt Hodges (Administrative Judge -EEOC), with
attached Order of Dismissal, December 24, 2002

U.S. Customs Service Informal Complaint Form re: Miguel Contreras, June 28,
2000; Counseling Report re: Miguel Contreras, June 6, 2000

EEO Counselor's Report - Individual Complaint of Miguel Contreras, June 29,
2000

Individual Complaint of Employment Discrimination, Miguel Contreras, July 11,
2000, with attachment

Letter to Miguel A. Contreras from Lois Hoffmann re: TD Case No. 00-4269,
August 25, 2000

EEO Counseling Report - Individual Complaint of Miguel Contreras, December
21,2000

Letter to Lorainee Cremin and William J. Gimmler from Miguel Angel Contreras,
October 4, 2000
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43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

58.

Individual Complaint of Employment Discrimination, Miguel Contreras,
December, 28, 2000, with attachment

Letter to Miguel Contreras from Vincent Iglio (Customs Service), March 7, 2002
Letter to Miguel Contreras from Steve Arizaga (Customs Service) March 6, 2002

Individual Complaint of Employment Discrimination, Miguel Contreras, April 5,
2002, with attachments

Individual Complaint of Employment Discrimination, Ramon J. Martinez, May
18, 1994 with attachments

Individual Complaint of Employment Discrimination, Ramon J. Martinez,
December 19, 1995, with attachment

Case Data re: Ramon J. Martinez Case No. 95-1127

Individual Complaint of Employment Discrimination, Ruben Gonzalez, February
13, 1995, with attachments

EEO Counseling Report - Individual Complaint of Ruben E. Gonzalez, February
1, 2000 with attachments

Individual Complaint of Employment Discrimination, Ruben E. Gonzalez,
February 2, 2000

Letter to Kittonia Brooks from Ruben Gonzalez, February 24, 2000

Memorandum to File from Kittonia Brooks re: Ruben E. Gonzalez TD Case No.
00-1091, February 24, 2000

Letter to Ruben Gonzalez from Michael Morgan-Gaide re: TD Case No. 00-1091,
March 1, 2000

EEO Counselor's Report, October 10, 2000, with attachments

Memorandum to Special Assistant to the Commissioner from Michael Morgan-
Gaide re: Complaint of Ruben Gonzalez TD Case No. 00-1209, July 25, 2000

Memorandum to Special Assistant to the Commissioner from Michael Morgan-
Gaide re: Complaint of Ruben Gonzalez TD Case No. 00-1209, November 22,
2000
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59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

Memorandum to Martha Buracker and Edward Hoisington from Senora Coggs re:
Request for Counseling, October 26, 2000; Memorandum to Laureen Cremin
from Ruben E. Gonzalez re: Complaint of Hostile Work Environment/Retaliation,
October 25, 2000

Letter from Ruben E. Gonzalez to Michael Morgan-Gaide, with attached
Individual Complaint of Employment Discrimination, January 3, 2001

Memorandum to Special Assistant to the Commissioner from Michael Morgan-
Gaide re: Complaint of Ruben Gonzalez TD Case No. 01-1068, February 2, 2001

Letter to Thomas Allison from Michael Morgan-Gaide re: Complaint of Ruben
Gonzalez TD Case No. 01-1086, February 2, 2001

Letter to Thomas Allison from Michael Morgan-Gaide re: Complaint of Ruben
Gonzalez TD Case No. 00-1209, July 5, 2001

Letter to Viola Cole from Ruben E. Gonzalez, June 12, 2001
Case Data re: Ricardo A. Sandoval Case No. 94-4099
Case Data re: Ricardo A. Sandoval Case No. 94-4070
Case Data re: Ricardo A. Sandoval Case No. 94-4158

Individual Complaint of Employment Discrimination, Ricardo Sandoval, August
30, 1996, with attachments

Memorandum to EEO Officer, South Pacific CMC from Director, Regional
Complaint Center re: Complaint of Ricardo Sandoval TD Case No. 96-4247,
November 13, 1996

Letter to Dennis L. Ross from Mariam G. Harvey re: Complaint of Ricardo
Sandoval Case No. 96-4247, March 26, 1998, with enclosures
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal., )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, LINDA LYNN BATTS, declare the following to be true and correct:

1. Tam the Special Assistant to the Commissioner of Customs for Equal Opportunity and
Director of EEO for the Bureau of Customs and Border Protection, formerly the U.S. Customs
Service. I have held this position since February 1994. Prior to occupying this position, I served
as the EEO Manager for the Foreign Service at the U.S. Department of State (1991-1994). 1
have also managed EEO programs at the Department of Interior (1990-1991), the Department of
the Army (1989-1990), the Defense Mapping Agency (1986-1989), the Department of Veterans
Affairs (1982-1986), and the U.S. Equal Employment Opportunity Commission (1979-1982).
This declaration is based on my personal knowledge or information provided to me in my
official capacity.

2. In my present position as EEO Director, I supervise a full time staff of 55 employees.
My duties include, but are not limited to, coordinating the Bureau’s civil rights program,
including ensuring its adherence to civil rights laws as well as principles of fairness and equal
opportunity in employment. As part of my official duties, managers and supervisors often meet

with me on matters of concern to them regarding equal employment. Occasionally, managers



Case 1:02-cv-00923-JR  Document 22-5  Filed 03/20/2003 Page 2 of 31

will contact me seeking advice and guidance relative to their rights and responsibilities. I also
work with individual complainants, advising them of their rights and responsibilities under the
equal employment opportunity laws.

3. To initiate an administrative EEO proceeding, an employee first “must consult [an
EEQO] Counselor prior to filing [an administrative] complaint . . ..” 29 C.F.R. § 1614.105(a).

4. Section 1614.105 states: “(a) Aggrieved persons who believe they have been
discriminated against on the basis of race, color, religion, sex, national origin, age or handicap
must consult a Counselor prior to filing a complaint in order to try to informally resolve the
matter. (1) An aggrieved person must initiate contact with a Counselor within 45 days of the
date of the matter alleged to be discriminatory or, in the case of personnel action, within 45 days
of the effective date of the action.”

5. Thave reviewed several documents related to a formal EEO complaint, designated TD
00-1209, filed by Ruben Gonzalez. Specifically, I have reviewed an EEO counseling report
dated February 1, 2000, prepared by Adline Tatum of my staff (Exhibit 1 hereto); Mr.
Gonzalez’s formal complaiht, dated February 2, 2000 (Exhibit 2 hereto); a Memorandum to File,
dated February 24, 2000, and authored by Kittonia Brooks, EEO Specialist (Exhibit 3 hereto);
and a letter dated February 24, 2000, from Ruben E. Gonzalez to Ms. Kittonia Brooks at thé
Regional Complaint Center in Washington, D.C. (Exhibit 4 hereto).

6. Upon review of the aforementioned documents, it appears that Mr. Gonzalez first
became aware of the alleged discrimination pertaining to his non-selections under vacancy
announcement numbers HEADQ/99-148, 158, 159MCC, on October 8, 1999, and first contacted
an EEO counselor on December 6, 1999 (Exhibit 2). I note that the date of December 6, 1999, is

crossed out on the first page of the counseling report and replaced by a date of November 5,
’ _
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1999. Under the handwritten “November 5, 1999” date on the counseling report is an annotation
“K. Brooks” (Exhibit 1).

7. Exhibit 3 is a Memorandum to File, authored by Kittonia Brooks. The memo states
that on February 24, 2000, Ms. Brooks spoke to Mr. Gonzalez about the date he first sought
counseling because Mr. Gonzalez’s complaint appeared to be untimely. In her memo, Ms.
Brooks concludes that “the Center will use November 5, 1999, as the initial date Complainant
sought counseling,” because Mr. Gonzalez told her that he met with me on November 5, 1999,
“regarding his non-selection issues.” Ms. Brooks further states that she contacted Senora Coggs
of my staff, who told her that I had met with Mr. Gonzalez on November 5, 1999, “regarding his
non-selections.”

8. Exhibit 4 is a letter from Ruben Gonzalez to Ms. Brooks in which he attempts to
clarify the date he sought counseling on the above referenced non-selections. He states that he
“first met with Linda Batts, Special Assistant to the Commissioner, EEO on November 5, 1999
and sought her counsel about my non-selection for a promotion to which I had made the Best
Qualified List (BQL).”

9. Prior to the execution of this declaration, an EEO specialist or other agency official
has never contacted me concerning the timeliness of Mr. Gonzalez’s complaint of discrimination
concerning vacancy announcement numbers HEADQ/99-148, 158, 159 MCC.

10. Rather, it appears that Ms. Brooks changed the date counseling was sought by Mr.
Gonzalez to November 5, 1999, based upon information gathered from Mr. Gonzalez and Ms.
Coggs regarding my meeting with Mr. Gonzalez on that date.

11. I do not dispute having met with Mr. Gonzalez during that approximate time frame

(on or about November 1999). However, I clearly recall informing him that I was not an EEO
3
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counselor, and that his discussion with me would not toll the time frame for filing an EEO
complaint on the matters of concern to him. I reminded him that he would have to contact one of
the agency’s EEO counselors within 45 days of the alleged discriminatory event.

12. 1 further recall that Mr. Franklin Jones, Director of EEO Operations at the Customs
Service, was present at the referenced November meeting with Mr. Gonzalez.

13. Concerning the substance of the discussion at the meeting, I recall Mr. Gonzales
stating to us that he was not particularly interested in filing a complaint on this issue, but was
meeting with Mr. Jones and myself to enlist our support in getting him promoted to the GS-15
level. He was emphatic that he wanted to obtain a promotion without having to initiate a
complaint, indicated that he felt he was currently exceptionally qualified to do so, and stated that
if he obtained a promotion, he would withdraw from any existing administrative EEO
proceedings to which he was a party.

14. In my capacity as Special Assistant to the Commissioner, any number of employees
express their EEO concerns to me. However, I always have made it a fundamental practice to
inform them that I am not an EEO counselor, and that if they wish to file a discrimination
complaint, they must contact an EEO counselor within 45 days of the event. We highly
publicize the process throughout the agency through EEO posters and use of the payroll notices.

15. In my view, Mr. Gonzalez's meeting with me on or about November 1999, does not
and cannot constitute the requisite contact with an EEO counselor as required by the regulations,
and he was told this at the meeting. Furthermore, Mr. Gonzalez had previously filed formal EEO
complaints and was aware of the regulatory requirement for timely contact with an EEO
counselor.

16. In addition, I did not authorize Ms. Kittonia Brooks to consider the meeting with Mr.
4
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Gonzalez to constitute the requisite contact with an EEO counselor. In fact, I have never
discussed this matter with her. I believe that her change of the date upon which EEO counseling
was sought was in error.

17. It is my opinion that the above referenced complaint filed by Mr. Gonzalez is

untimely.

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

e

Executed on:¢ 7/ ; Lo /o /42003,
/
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/

“LINDA LYNNBATITS
Special Assistant to the Commissioner
Bureau of Customs and Border
Protection
1300 Pennsylvania Ave, NW
Washington, D.C. 20229
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EXHIBIT 1
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EEO COUNSELING REPORT - INDIVIDUAL COMPLAINT

PART 1 (Through Initial Interview)
(Follow separate instructions)

Page 7 of 31

] _

. Regional Complainis “ITEEGOfficer Name, 3. EEO Counselor Name, 4. Date Counseling First Sought A
:nter Name, Address Address & Telephone Address & Telephone 5 q((cf .
Telephone Number ~ Number Number +-DeecombertT 99— A)ou% ber ) } '

I, 0,4‘;
ADLINE TATUM ]

MICHAEL MORGAN-GAIDE FRANKLIN C. JONES 1300 PENN AVE NW 5. Date of First Interview

WASH. RCC 1300 PENN AVE. NW WASHINGTON, D.C.

800 K STREET NW WASHINGTON, D.C. 20229 (20) 927-0707 December 14, 1999

STE 640

WASHINGTON, D.C. 20001 (202) 927-1464

(202) 377-6730

6. Employee or Applicant: 8. Matter Causing Complaint or Issue

COMPLAINANT'S NAME Ruben E. Gonzalez

TITLE/SERIES/GRADE GS-1811-14 0 Appointment O Pay O Time/Attendance

HOME ADDRESS 14703 Flagler Ct.

CITY, STATE 1iP CODE Centreville, VA O Assign of Duties ﬁ?romolion 0 Training

WORK TELEPHONE NUMBER  (703) 2646-4961

Work (202) 9274195 O Awards [0 Reassignment I Within Grade Incr.
7. Basis or Type of Discrimination: {0 Change to O Reinstatement O Working
. Lower Grade Conditions
O AGE (ateof Birts) J{RACE O COLOR O Removal/
O Classification Separation 0O Other (Explain)
[ Hispanic -
MM DD YY {J Conversion to
‘ Full Time/CC
O NATIONAL ORIGIN O SEX O RELIGION
O Evaluation/Appraisal '
[0 Exam/Test
NDICAP: RETALIATION/REPRISAL
for Involvement in [0 Harassment
O MENTAL Complaints
' Process O Overtime O Termumnalion
O PHYSICAL During Probation
9. An EEO Counselor cannot reveal the identity of a person who has come for counseling, except when authorized to do so by the person counseled. Is

Complainant willing to have his/her name revealed during the counseling stage? Yes O No (0. If answer is "Yes,” Complainant must given permission by

signing name in the space following:

Organization Where Alleged Discrimination Occurred and Date of | |
Occurrence.

U.S. Customs Service
Office of internal AHfairs, HQ

1. Give date Complainant became aware of alleged discrimination if
substantially different from that shown in 10. Explain.

If complaint appears 10 be untimely, what explanation is offered to expl

Timely

ain why Counselor was not contacted within 45 (forty-five) days?




Case 1:02-cv-00923-JR  Document 22-5  Filed 03/20/2003 Page 8 of 31

EEQO COUNSELING REPORT - INDIVIDUAL COMPLAINT
PART I (Through Initial Interview)

(Follow separate instructions)

13. Provide a brief description of complamt, summarizing actions which caused counseling to be sought and which complainant believes are discriminatory, |

——
———

. compiainant stated that he applied for four GS-15 position within the Office of Internal Affairs (three vacancy announcement). The positions were
announced under the merit promotion vacancy announcement. He was referred to the Selecting Officiaks) under the Best-Qualified (BQL) Merit
Promation Certificate for the four vacant positions. The complainant indicated that during the sclection process he was not notified of his status of being
referred on the BQ list and was not interviewed for any of the vacant positions. The complainant stated that the persons sclected for the positions were
white, three males and one female. The comphainant stated that within the Office of Internal Affairs there are no Hispanics, Black males or females at the
GS-15 grade level. There is only one(1) Black SES. The complizinant also stated that he was also denied a lateral transfer because of his involvement with
the Hispanic Association as well. The complainant stated that there is no diversity, in fact in the entire history of LA, there has only been two mak Hispanic
GS-15"s and no females.

The complainant advised that he has applied for GS 1811-15 approximately 12 times and has made the BQL nine (9) times. The complainant aiso advised
and provide proof of qualification for SES on two occasions. The complainant stated that there arc currently 88 GS 1811-15 in the Office of Investigations
(OI). There are approximately 9 GS 1811-15 in the Office of Internal Affairs (IA), 100% Non-Hispanics. The complainant stated that 10 Hispancis in O1
and None in 1A at the GS 1811-15 level does not equate to diversity. The complainant stated that based on the qualifications xlone, he is more qualified than
those selected and that he is 2 victim of discrimination and retaliation.

14, Remedial Action Desired by Complainant.

Promotion GS-15

15. On the same matter, has Complainant filed a grievance under negotiated grievance procedure? OYes XNO
On the same matter, has Complainant filed a grievance under the Agency grievance system? OYes ﬂ_No

if the issue presented constitutes a Mixed-Case Complaint, has Compiainant )
appeated to the Merit Systems Protection Board? O Yes %o

If grievance or appeal has been filed, what is its status?

16. Does Complainant elect 16 have a representative? 17. Signature of Counselor and Date Signed

O Yes No ] -
/) .

TN F §2-03.1 (03/87) PREVIOUS EDITION TO F 67.13.1 (06.85) CBSOLETE.

EEO COUNSELING REPCRT ~ INDIVIDUAL COMPLAINT
PART I {For counseling after iniial interview)
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EEO COUNSELING REPORT - INDIVIDUAL COMPLAINT
PART il (For counseling after initial interview)

[ 18 Contacts During EEO Counsafing Inguiry
- ’ REASON FOR CONTACT
.ie(s) of Contact Name, Title, Grade Organization Administrative | (Complainant, Witness, Management Cfficial, Time Spent by Person
(Col. 1) Telephone | Code Personnel, Etc.) ‘ Contacted
{Col. 2) (Col. 4) (Cal. 4) {Col. 5)
Migue! Contreras USCsS Witness
1/19/00 {520) 344-0088 x511 Historicai/personal knowledge
Rick Sandoval USCS witness
1/19/00 {760) 353-9090 x 107 Historical/personal knowledge -
18, INFORMATION DEVELO!SED DURING INQUIRY (Identify the source of each fact, attach relevant documents provided by employee/applicant, management officials

invalved, other winesses, Personnel, efc., or those obtained by the Counselor.)

On October 28, 1999, the complainant requested a meeting with Mr. David Cohen, the Commissioner’s Chief of Staff for law enforcement
matters. The compiainant met with Mr. Cohen and discussed the Issue of his non-selection for a varlety of positions and the jack of
Hispanics and diversity. The compiainant stated that Mr. Cohen asked that he wait before filing an EEO compiaint and he would call him
back. The complainant stated that Mr. Cohen did not call therefore; the complainant spoke with Linda Batts, Special Assistant to the
Commissioner, EEQ. :

The complainant advised that @ member of the evaluation panel, for one of the positions he made the BQ list, and who (panel member)
did not apply for the position, was subsequently selected for the job.

The complainant advised that because he spoke out a an Hispanic Conference held in Miami and convinced the Hispanic Assoclation to
Join and support the Hispanics Class Action against Customs he is being retaliated against.

The selection packages for the four posltions the complainant applied for were requested from peréonnel, but has not been received.

20. Counselor's suggestions to Management Official(s) to Resolve Compiaint.

No review of selection packages, therefore management was not consutted.
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i

EEO COUNSELING REPORT - INDIVIDUAL COMPLAINT
PART Il (For counseling after initial interview)

———
——————

No review of selection packages, therefore management was nat consulted.

22. Summary description of Complaint Issues Developed During Counseling. (Specify type of discrimination alieged and actions which Complainant believes to be

discriminatory. Show dates and occurrences. )

Non-selection
Discrimination and Retaiiation — Race — Hispanic

2. Remedial Action Desired

Promotion to GS-15

4. Grievance and Appeals

NONE
2. Total Number of Hours Spent Counseling this Case. (Include all contacts, 2. Date of Final Interview 27. Date of this Report
preparation and travel time.) '
NOTICE ISSUED i
TOTAL HOURS = Hours = =/
—_J N
2 —/— D
28. Signature of Counselor 29. Date Report Sent or Delivered to Complaints Center
ﬂ%&w 2=/~ 2
30. Enciosures (List and Tab and give duplicate legible copies te Cemplainant”.)

* COPY OF PART K, PLUS APPROPRIATE ATTACHMENTS, MUST BE DELIVERED TO COMPLAINANT OR COMPLAINANT'S REPRESENTATIVE, WHEN COMPLAINT IS FILED.

;Attachment # COMMENTS and/or description

=(05007
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I, Ruben E. Gonzalez, HAVE RECEIVED NOTICE OF MY RIGHT TO

REMAIN mOUS DURING THE INFORMAL COUNSELING INQUIRY OF

THE

PRE-COMPLAINT PROCESS.

Check one:

2

I AUTHORIZE THE EEO COUNSELOR TO REVEAL MY IDENTITY
DURING ANY INFORMAL INQUIRIES INTO THE MATTERC(S)
WHICH | HAVE DISCUSSED WITH THE EEO COUNSELOR IN
ANY ATTEMPTS TO FACILITATE A RESOLUTION OF MY
INFORMAL PRE-COMPLAINT.

I DO NOT AUTHORIZE THE EEO COUNSELOR TO REVEAL MY
IDENTITY DURING ANY INFORMAL INQUIRIES INTO THE
MATTER(S) WHICH I HAVE DISCUSSED WITH THE EEO
COUNSELOR. I UNDERSTAND THAT MY RIGHT TO
ANONYMITY IS VALID ONLY DURING THE INFORMAL, PRE-
COMPLAINT COUNSELING STAGE AND WILL CEASE UPON MY
FILING A FORMAL COMPLAINT OF DISCRIMINATION.

- ZDate

T G S
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Notes from meeting with Ruben Gonzalez

12/6/99
Complainant, Ruben Gonzaleg, GS-1811-14, Office of Investigations, HQ
Bases: Race Hispanic

‘Issues: Non Selection ,
Resolution: GS-15 in this order of preference--Tucson, El Paso, Miami or HQ.

Mr. Gonzalez, began the meeting by providing me with the following information:
 Mr. Ruben indicated he attempted to meet with the Commissioner to discuss his i
frustration and futile attempts in getting promoted to the GS-15. While he was unable to
- meet with the Commissioner, he was able to meet with the Commissioner's Chief of
Staff.

| : . sk
Accordingly, Mr. Gonzalez applied for 4 GS-15 positions within the Office of (1. The
positions were announced under a merit promotion vacancy announcement. He was
referred to the Selecting Official(s) under the Best-Qualified (BQL) Merit Promotion
Certificate for the four vacant positions. The positions were located in Tampa, Tucson,
and Headquarters (2). Mr. Gonzalez indicated that during the selection process he was
not notified of his status of being referred on the BQ list and was not interviewed for the
any of the vacant positions. During our conversation, Mr. Ruben disclosed the race and
sex of the persons selected for the positions. The persons selected for the positions he
applied for are white, three are males and one is a female.

Mr. Gonzalez disclosed that within the Office of Internal Affairs there are no Hispanic
and Black males or females at the GS-15 grade level. There is only one 1 Black SES
(Marvin Washington).

Although Mr. Gonzélez applied for the 4 previous mentioned positions; he did not
submit his application for the vacancy announcement for a position in Chicago. He
noted that the person selected for the vacant position in Chicago is a white male.

According to Mr. Gonzalez there is no diversity, in fact in the entire history of IA, there
has only been three male Hispanic GS-15’s and no females.

The following is information from Mr. Gonzalez regarding the selectees for the four
vacant positions he applied for under the four vacancy announcements:

« Vacancy Announcement/Position - Director Internal Investigation (HQ) GS-1811-15.
Office of Internal Affairs Applicant selected is a white female.  She has no field
experience other than acting TDY's. The TDY tours have been, not less than 30

| days and not more than 4 months. She has only worked in 1A there is no exper;ence
in other offices within the Customs Service. Mr. Gonzalez believes she is does not
qualify for the position, yet she was acting in this position prior to being permanently
reassigned to the position. Another area she lacks experience according to Mr.
Gonzalez, where he exceeds is that she has never made an arrest. |

AF

&r V\’ - : )
av > Y en e
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Mr. Gonzalez has worked in several field offices for more than 4 months. His field
experience exizads to several years at different Customs locations. He also noted his
experience includes working in other Customs Offices, he has made several arrests and
has supervisory experience.

« Vacancy Announcement/Position-Director Special Investigation Unit (HQ) GS-1811-
15. Office of Internal Affairs Applicant selected is a white male. Although the
employee has one or two year's experience as a supervisor he has limited
Permanent Change Station's (two). Mr. Gonzalez was not certain, whether the
applicant completed a Headquarters tour and worked in the Office of Investigations.
The employee moved from a field position to HQ, then from Tampa or Miami to his
current position. (My notes are unclear).

- Mr. Gonzalez has experience as supervxsor more than two PCS's (maybe four)
including Headquarters experience.

« Vacancy Announcement/Position-Deputy Regional Special Agent In Charge (SAC
Tucson-Region 3) GS-1811-15. Office of Internal Affairs -Applicant selected is a
white male. The applicant selected for this position was promoted in place. He has
no Headquarters tour of duty experience and no college degree. Mr. Gonzalez is
unsure of the number of PCS's the employee has been involved in with Customs.

The significant differences in the comparative qualifications between Mr. Gonzalez and
the applicant shows that Mr. Gonzalez has a college degree, Headquarters experience
and is Hispanic (bilingual). The population of Tucson is 80% Hispanic, Mr. Gonzalez is
Hispanic. Accordingly, the cultural environment is more conducive to Mr. Gonzalez's
heritage and background, knowledge, work experience, skills, and cultural and diversity
experiences.

» Vacancy Announcement/Position-Deputy Regional Special Agent In Charge (SAC
Tampa) GS-1811-15 Office of Internal Affairs — Applicant selected is a white male
and was selected so he could retire in Tampa. There was another Hispanic Male
listed on the Best-Qualified Certificate list for this position with superior
qualifications. The employee resides in Florida, with two Master Degrees,
completed the Harvard School for SES candidates yet he was passed over in the
selection of a white male applicant for this position. Consequently two Hispanic
males with outstanding qualifications applied for this position and were passed over
for someone with substandard qualifications and skills.

Mr. Keefer, Assistant Commissioner Office of Internal Affairs was and is currently the
selecting official on the vacancy announcements named in this complaint. Mr.
Gonzalez reiterated he was not interviewed for any of the positions and was unaware of
any official interviews conducted by Mr. Keefer. While Mr. Keefer has been with -
Customs for approximately a year, there is concern regarding the manager or -
supervisor recommending employees for selection to Mr. Keefer for these positions.
The employees selections made under these vacancy announcements were internal
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employees. ltis noted the selections were made from four different vacancy
announcemeris—Ihe effective date of the selections was October 8, 1999.

Currently Mr. Gonzalez has applied for the fol!owihg GS-15 vacancy announcements in
the Office of Internal Affairs. '

Director Investigative Operations — Headquarters

Assistant Director Covert Operations —Headquarters (BQ List)

Director of Foreign Operations

Assistant Area Director of Foreign Operations - R
Associate Special Area in Charge-Office of Investigations, Miami, New
Orleans (BQ List), Tucson, and Baltimore. The panel has not met to rate and
rank applicants for the BQ List for Miami, Tucson and Baltimore. This is one
announcement with multiple locations.

6., Special Agent in Charge, Boston -

7. Deputy Director Air Marine— (GS-1801-15)

abwp=2

The qualifications are the same for the above mentioned positions.

The Complainant has not received any information nor had any discussions regarding
the issue of his non-selection for the positions he sought. He feels he meets the
requirements for the positions, based on his experience, education, knowledge and
skills. Additionally, Mr. Gonzalez states there is nothing derogatory in his file that
precludes him from being selected for any of these positions.

Although there is no set procedure or any process in place to advance your career, it is
known that within Customs you must move around the Country to gather knowledge
and diverse experience to enhance your skills. In addition the unofficial guidelines
include a tour of Headquarters to reach the upper management level at Customs. The
unofficial guidelines include a tour through Internal Affairs that can.enhance the
employee’s knowledge and skills. Mr. Gonzalez feels he has followed the “unofficial”
rules. :

On 10/28/88 Mr. Gonzalez requested a meeting with David Cohen, the Commissioner’s
Chief of Staff for law enforcement matters. He met with David and discussed the issue
of his non-selection for a variety of positions along with other issues. He noted in his
conversation with David Cohen the lack of Hispanic and diversity. David Cohen asked.
the complainant to wait before filing an EEO complaint and he would call him back.
David Cohen did not call therefore: the complainant spoke with Linda Batts, Special
Assistant to the Commissioner, EEO.

The complainant met with Linda and reiterated his frustrations and his futile
conversation with David Cohen. Linda sent an E-mail message to David Cohen noting
her conversation with the complainant. Again, Mr. Cohen responded that he would get
back to her after he reviews information from HRM. To date, he has not responded to
the complainant or Linda Batts.

E25011
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> 11/10/99 the=amplainant met with Linda Batts, F,ra/nklin Jones, Director Complaints
Processing Branch, (HQ-EEO), and George Hetfi, Director for National Labs. He
was the previous Assistant Commissioner for Internal Affairs. He attended the
meeting on behalf of the complainant, as the complainant's representative.

Accordingly, the complainant made several attempts to resolve his complaint on several
occasions through David Cohen or Linda Batts, but to no avail.

Ed Menderos was the last Hispanic grade GS-15 in the field and that was 8 years ago.
Mr. Menderos agreed to be a witness for the complainant.

Bill Valsco agreed to be a witness for the Complainant.

Joe Trugjillo who worked in El Paso, was hired from an outside agency and retired in
1998. The complainant indicated that Joe Truijillio was forced to retire.

The complainaht will be on leave December 20, 1999-January 3, 2000.

> 12/7/99 Complainant called and stated Lawrence Berger, General Counsel for the
Federal Law Enforcement Association (FLEOA) will be his representative if he elects
mediation. If we have any questions call (516) 873-8600.

12/8/99 the complainant and | discussed his promotion to the GS-14. | needed the
effective date and he indicated he received his promotion to the grade GS-14 July
21, 1996. He also told me he is aware of the class action complaint. The
complainant feels his complaint may be settled early due to the class action.

Y/

During our conversation he mentioned there are 2 Hispanic RAC's grade GS-14 that are
supervisors and they are located in Puerto Rico and the Sourthwest Border. In
Headquarters there is a Hispanic female GS-14 and a Black male in the Office of
Internal Affairs.

Mr. Gonzalez restated his frustration and disappointment in being denied his promotion.
He has been seeking the GS-15 within Customs for 2 years. Al jobs he applied he has
made the Best-Qualified list, however he has not been selectc—:‘d.}"\whng

Senora Coggs |
12/9/1999

L2012
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o U.S. CUSTOMS SERVICE
== EEO COUNSELOR'S REPORT

COMPLAINANT: Ruben E. Gonzalez COUNSELOR: ADLINE TATUM
SOUGHT COUNSELING: Dec 14, 1999 INITIAL COUNSELING: January 30, 2000
(202) 927-4195 (202) 927-0707

On December 14, 1999, | met with the complainant and conducted the initial
interview. During this interview the complainant stated that he applied for
four GS-15 position within the Office of Internal Affairs. The positions were
announced under the merit promotion vacancy announcement. He was
referred to the Selecting Official(s) under the Best-Qualified (BQL) Merit
Promotion Certificate for the four vacant positions. The complainant
indicated that during the selection process he was not notified of his status
of being referred on the BQ list and was not interviewed for any of the
vacant positions. The complainant stated that the persons selected for the
positions were white, three males and one female. The complainant stated
that within the Office of Internal Affairs there are no Hispanics, Black males
or females at the GS-15 grade level. There is only one(1) Black SES. The
complainant also stated that the Director, Smuggling advised him that he
was not selected for a lateral because he was too involved in the Hispanic
Association. The complainant stated that there is no diversity, in fact in the
entire history of |A, there has only been two male Hispanic GS-15’s and no
females.

The complainant stated that he has applied for GS 1811-15 approximately
12 times and has made the BQL nine (9) times. The complainant also
stated and provided proof of qualification for SES on two occasions. The
complainant stated that there are currently 88 GS 1811-15 in the Office of
Investigations (Ol). There are approximately 9 GS 1811-15 in the Office of
internal Affairs (IA), 100% Non-Hispanics. The complainant stated that 10
Hispanics in Ol and None in IA at the GS 1811-15 level does not equate to
diversity. The complainant stated that based on the qualifications alone,
he is more qualified than those selected and that he is a victim of
discrimination and retaliation.

(20013,
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On October 28, 1999, the complainant requested a meeting with Mr. David
Cohen, the Commissioner’s Chief of Staff for law enforcement matters.
The complainant met with Mr. Cohen and discussed the issue of his non-
selection for a variety of positions and the lack of Hispanics and diversity.
The complainant stated that Mr. Cohen asked that he wait before filing an
EEO complaint and he would call him back. The complainant stated that
Mr. Cohen did not call therefore; the complainant spoke with Linda Batts,
Special Assistant to the Commissioner, EEO.

The complainant advised that a member of the evaluation panel, for one of
the positions he made the BQ list, and who (panel member) did not apply
for the position, was subsequently selected for the job.

The complainant advised that because he gave a presentation, ata
conference recommending the Hispanic Association support the Class '
Action against Customs, which was favorable, he is being retaliated
against.

The selection packages for the four positions the complainant applied for

were requested from personnel, but has not been received.
]
]

Mr. Keefer, Assistant Commissioner, Internal Affairs, stated that race was
not an issue regarding the selection of these positions and the selections
were strictly on merit.

Mr. Keefer stated that there is a lack .a diversity in the Office of Internal
Affairs and that they were trying to make changes. He stated that more

diversity is need in Internal Affairs. Mr. Keefer also stated that he does not
know the complainant and therefore race was not a factor in the selection.

RESOLUTION:

Promotion to a GS-15 'he was denied

C2i014:
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— - WITNESS STATEMENT

Mr. William Keefer
Assistant Commissioner, Internal Affairs

Mr. Keefer stated that race was not an issue regarding the selection of the
position the complainant applied for and the selections were strictly on merit. -
Mr. Keefer also stated that there is a lack of diversity in the Office of Internal

Affairs and that they were frying to make changes. Mr. Keefer then stated that

he does not know the complainant and therefore race was not a factor in the
selection.

Miguel Contreias — GS 1811/14
Group Supervisor - Ol

Mr. Contreias believes that the complainant is being discriminated against as well
as Hispanics. He stated that management is discriminating against Hispanics
the way they are handling the disciplinary action and promotions — using the
vetting process to perpetuate discrimination. The witness stated that anyone
who is or have been under investigation can not be promoted according to the
Commissioner’s guidelines and anyone facing any adverse action can not be
considered for promotlon

The witness also stated that in lieu of the EEO process, ADR has been offered to
management and they decline to participate. In his attempt for ADR — he
received a letter or proposed removal from the Customs Service for failure to
take action against an employee.

The witness stated that he has several EEO Formal complaints which were
consolidated in a Class Action suit which currently has over 200 participants and
that this Class Action was certified October 22, 1999. The complainant is apart
of the Class Complaint. '

The witness stated that the complainant, at a conference in Miami, took the
podium and spoke about the Class Complaint. The witness stated that he was
advised that the Commissioner has commented that if any Customs employee
who files an EEO, is a disloyal employee, and will be treated accordingly.
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10/08/99 09:33 =*= SELECY) DN.  JR THE OFFICE OF INTEP 'L AIRS **

PURSN A O

ENTERED £Y:. WAYNE WALLACE PAGE 1 OF 2
The Commissioner and I are pleased to announce the following
selections:

' STy
N — v ) Lo, - ke
sinda M. Anderson =%=-¢ Director, Internal Investigations -~ Wg‘u
ooz Jx Division, Headquarters
VRS
James B. ("Breck") Ellis Deputy Regional Special Agent in = Su= '@ rime (™%
~;ij7, "~ Charge, TL—IESOH (Region 3)

George E. Evancheck Director, Special Investigations. —_— [lqs i e

o Y . Unit, Headgquarters -1 Pes
John G. Shirley Deputy Regional Special Agent in = A thgge Lrertq

e Charge, Tampa (Region 2) (= e T

O v bt

f e Z P8 - s <Y
MORE A s o

. N ﬂw —-— //0 (/I’

(PF1=HELP) (PF3=MAIN MENU) (PF4=INDEX) (PF7=PREV PAGE)
(PFB8=NEXT PAGE) (PFS=ACCS CTRL) : {PF16=PRINT ITEM) (PF20=FREE TEXT) .
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11/10/99 11:13 ** SELECTTON R THE OFFICE OF IMTERMN™T . ATIRS **
ENTEREQ ﬁY: WAYNE WALLACE PAGE 1 OF 1

dAl— Lldv Y

I am pleased to announce that the Commissioner has selected

_ Thomas J. Howe to be the Deputy Regional Special Agent in Charge,
Chicago, Illinois.=—My. Howe is currently Resident Agent in
~harge, Office of Investigations, Key Largo, Florida.

Authorized by: William A. Keefer
Assistant Commissioner

Office of Internal Affairs

(PF1=HELP) (PF3=MAIN MENU) (PF4=INDEX) {(PF7=PREV PAGE)
(PF8=NEXT PAGE) (PFS=ACCS CTRL) (PF16=PRINT ITEM) {PF20=FREE TEXT)




Case 1:02-cv-00923-JR  Document 22-5 ~ Filed 03/20/2003  Page 21 of 31

)
DATE: 07/12/99 PER-12-0OM:H

" ANNOUNCEMENT #: HEADQ/99-148 MCC
— TiTLa SUPERVISORY CRIMINAL INVESTIGAT
- . SERIES & GRADE: GS-1811-15
- g OPEN: 05/05/99 CLOSE: 06/03/99

RUBEN E. GONZALEZ
14703 FLAGLER COURT
CENTREVILLE, VA 20120

Dear RUBEN E. GONZALEZ:

Per your reguest, the scores you received for the above ref-
erenced announcement are provided below. The vacancy was paneled
and the application was scored using a group scoring method. The
highest possible score for primary criteria is 6.0, for secondary
‘criteria is 4.0.

Your scores for Grade 15 are as follows:

-------------- Criteria ---------------
TOTAL Primary Secondary
31.50 6.0 6.0 6.0 6.0 4.5 -3.0

Note: refer to your copy of the Vacancy Announcement
Lo determine the meaning of the criteria applied.

Listed below are the locations to which you applied where
referral lists of qualified candidates have been generated. An
asterisk (*) indicates your name was included on the list. The
format of the data is DATE/LOCATION/GRADE.

* 06-25-99/WASHINGTON, DC/15

Your interest in the U.S. Cus:zcms Sc1v¢gc is appreciated.

Sincerely,

M. CINDY CASEY
PERS MGMT SPECLST

o

PR Ly pRy -
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I
DATE: 07/12/99 . PER-12-OM:H

ANNOUNCEMENT #: HEADQ/99-158 MCC
TITLE: SUPERVISORY CRIMINAL INVESTIGAT
SERIES & GRADE: GS-1811-15

OPEN: 05/12/99 CLOSE: 06/01/9%

———
———

RUBEN E. GONZALEZ
14703 FLAGLER COURT
CENTREVILLE, VA 20120

Dear RUBEN E. GONZALEZ:

Per your request, the scores you received for the above ref-
erenced announcement are provided below. The vacancy was paneled
and the application was scored using a group scoring method. The
highest possible score for primary criteria is 6.0, for secondary
criteria is 4.0.

Your scores for Grade 15 are as follows:

-------------- Criteria ---------------
TOTAL Primary Secondary
29.50 6.0 6.0 6.0 4.5 3.0 4.0

Note: refer to your copy of the Vacancy Announcement
to determine the meaning of the criteria applied.

Listed below are the locations to which you applied where
referral lists of qualified candidates have been generated. An.
asterisk (*) indicates your name was included on the list. The
format of the data is DATE/LOCATION/GRADE.

* 07-02-59/TUCSON/15 * 07-02-99/TAMPA/15

Your interest in the U.S. Customs Service is appreciated.

Sincerely,

e T

R LI - —— _B

M. CINDY CASEY
PERS MGMT SPECLST

. i

COn0Ig
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J .
DATE: 07/12/99 PER-12-0OM:H

ANNOUNCEMENT #: HEADQ/99-159 MCC
TITLE: SUPERVISORY CRIMINAL INVESTIGAT
SERIES & GRADE: GS-1811-1°5

OPEN: 05/12/99 CLOSE: 06/02/¢959

gl

RUBEN E. GONZALEZ
14703 FLAGLER COURT
CENTREVILLE, VA 20120

Dear RUBEN E. GONZALEZ:

Per your request, the scores you received for the above ref-
erenced announcement are provided below. The vacancy was paneled
and the application was scored using a group scoring method. The
highest possible score for primary criteria is 6.0, for secondary
Criteria is 4.0.

Your scores for Grade 15 are as follows:

-------------- Criteria ---------------
TOTAL Primary Secondary
29.50 6.0 6.0 6.0 4.5 3.0 4.0

Note: refer to your copy of the Vacancy Announcement
to determine the meaning of the criteria applied.

Listed below are the locations to which you applied where
referral lists of qualified candidates have been generated. An
asterisk (*) indicates your name was included on the list. The
format of the data is DATE/LOCATION/GRADE.

* 07-02-99/WASHINGTON, DC/15

Your interest in the U.S. Customs Service is appreciated.

Sincerely,

M. CINDY CASEY
PERS MGMT SPECLST

A . . S
A Cnn20
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b
Author: RUBEN E GONZALEZ at HQ-3_ PO
Date: 12/15/99 1:02 PM

Priority: Normal

Receipt Requested

TC: ADLINE TATUM at EQJ-4 PO

Subject: FYI

’

—————————————————————————————————— Message Contents “~-——=--=——m-—--————mooo—————e— oo

Adline, I have some documents I want to provide you that may assist
you with your interview of Ms. Elissa Brown.

I strongly believe that Ms. Brown either knowingly or was manipulated
into retaliating against me, because of my involvement with the
Hispanic Association.

Not only was I denied a lateral within her division as Assistant -
Director at the same grade, but I was transferred out of her Division '
without any explanation, when others in the Division had never been

subjected to being transferred

Rlthough I received commendations and a incentive award while in the
Smuggling Division, Ms. Brown did not see fit to grant me a annual
cash award. Everybody else to my knowledge received the cash awards.
When I asked Ms. Brown why I did not received the award, she stated
that she thought I had received same. Furthermore, she said that she
would check into it and let me know. This conversation took place in
her office about 5/6 months ago. I have not received any award or
received any explanation to date.

As you will note from the documents, I had more assignments (PROGRAMS)
in the Smuggling Division than the other Agents. I received letters of
commendation and a certificate from visiting Argentinean Judges I
provided training for in U.S. Smuggling Investigations techniques.

Additiocnally, as you will note from the TECS message for the Assistant
Director position, experience in Marine Enforcement Programs would
have made me one of the Best Qualified. Especially, since I was a
RAIC responsible for both investigations and marine interdiction.
(P.S. I was also received the Commissioners Unit Citation for my
accomplishments in the Marine Programs). :

I asked Ms. Brown if I was Best Qualified why wasn't I selected. Ms.

Brown related that Ms. Connie Fenchel told her that I was too involved
in the Hispanic Association. Ms.Brown also related that they (?} did

not believe I would complain because it was the same grade.

I know that management knows my involvement with the Hispanic
Association and that I was/am an advocate of the Class Action and have
publicly stated my membership and support of the Class Action.

For the reasons stated above I know I am a victim of Discrimination/
Retaliation. This Retaliation/Discrimination has further precluded me
from being selected to GS-1811-15.
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EXHIBIT 2
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Form No. TDF 62-03.5 W FOR OFFICE USE ONLY

(097 Edition)

DEPARTMENT CASE NUMBER

O-194)

 INDIVIDUAL COMPLAINT OF EMPLY
WITH THE DEPARTMENT O

1. Name (Last, First, Middte Initial)

Gonzalez,Ruben E. Treasury Empioyee)
2 Tetephone/Fax (Include Area Code) Bureau Customs
home:  103-2664961 " Fac
Wodc  202-9274193 Fax 202-9279373 OfﬁoeandOmnwo"ﬂ'meM Office of
3.fresent Home Address (You must notify the Department of Investigations /Internal Affairs
any changes of add(ess while complaint is pending, or your o
complaint may be dismissed) 4 Street Address 1300 Pennsylvania
14703 Flagler Court ‘ Ave. ,NW
Steet Address Chy Washington .  State DC 2022%7p Code |

s.anp‘oynmﬂs:mmmmmucmg:%;
probationery (] CareerfCaresc '

S Ceatreville Smeva 20120 o Code . | (] Appcant O

4.Hyoumacumntortom\ofemployooofu\ot=odeml (] Former Employes’ .
govomment,llstyourmost recent title, sertes, and grade. - T5ats (ot Troasury Employmeed - —&£7=" .

(7 Retired _
D of et
Program Manager/Special Agent
Tite coies 1811 Gracel® O3 orer Spochs
uuo.compm.andconsdtombestofnw knowledge

7.1 certity that all of the rts made In this complaint are
and bellef. .

2./ J//M
Dée

Signature-f Co&;plalnant or Atforney Rep
' part Il Designation of Representative

8. You may represent yourself in this complaint or you may choose someone to represent you.Yodr represemative dqes
not have 1o be an attorney. You may change your designation ot a representative at a later date, but you must not'xhj
the Department immediatety in writing of any change, and you must include the same information requested in this

Part.

Y (Pease Print Name)  to garve as
ring the course of this complaint. | understand that my representative is authorized to

9. Representative’'s Mailing Address 10. Repmsenmﬂw‘s Emptloyer (it Federal Agency)

11. Wuﬁw‘sTW Fax (IndudeAreaCode)

Firm/Organizanon
Fax
Street Address Telephone
P12. Complainant's Signature - . Dats

Clty State Zip Code

annnnt
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S

13. Name and Address of Trsasury Buraau that took the 14. if your aeiecﬂon for a position
action at issue (if different than item 5.) please compieta the following: ?
same as #5
Bursau ' Offica and Organizaticnal Component
- , Dir and Assoc SAIC 1811-15
Street Address E Tiie Serles Gracs
HeadQ/99-148,158, 159MCC 100899
Gy State 7o Code Vacancy Announcement Number ' Date Leamned of Nonselsction

15, (A)Describemeacdontakenagajnstyounmtyoube&ewmdscrknm!ay: (B) Giva the date when the action occurred, and. |
the name of each persan responsibie for the action; (C)Dewibehowyoumtrmddfbtenuym-mw«f

asarasunolmlsacmn.(ybunwyudmnquwnd!oaaachm,shm} - -
On 100899, selections for GS1811-15 positions were made by A/C IA Keefer and
Comm., Kelly of three white males and one white female. I was referred to
the Selecting Official under the BQL., but not selected. I koov I am equally 1
and more qualified than those selectedbased on my education and experience. I
was discrimianted and retaliated béecause 1 am a Hispanic and my involvement
in the recently certified Hispanic Class Action. IA has NO Hispanics in the
1811-15 scale and OI has only approx., 10 Hispanicsfrom 88-GS15 position within
the Office of Investigations. Additionally, a member of the evaluation panel
for one the positions was subsequently selected. This selection to me wag
a possible violation of*h erit System in itself. It is suspected that the
person did not apply for the position. This selection is an unfair way of
not allowing me the opportunity to fairly compete, by selecting a white female.

& Race (State Race). Hispanic
O Color (State Color)
O Religion (State Religion)
O Sex (Specify)
O National Orgin (Specify) _Puerto Rican _

17.Whatremedlalorcormcﬁwacuonmyoumldngmmqofvbmw'

Promotion to GS1811 -15

" Part IV Counselor Contact

minatory event occur? | 23.When did you receive your "Notice of Right to Flie"?
‘ 020100
Month W Year Month Day Yoar
19.Whendldyouﬂmbocdﬁnm’vmofmeallegod 24.0nthlsunnmatm(,hmyoumedagdmncow
discrimination? 100899 appeal under:
Month Day Year Negotiated grievance procedurs (J ves (] no
20. When did you cloznot%cgtgan EEO counselor? Agency grievance procedure .~ (J ves [J No
o o5 = MSPB appeal procedure 3O ves O wo
21. Did you discuss all actions raised In Item 15 with an '
EEO counselor? 3 ves O no it you flled a grievance or appeal, provide date filed, case
[ no, explain on sttached sheet) number, and presgnt status. :
22. Name and telephone number of EEQ counseior,
! Adline Tatum 202-9270707 4 L
L Name i Telephone Na. ) ' B -

e o e
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MEMORANDUM TO THE FILE

Ruben E. Gonza!ez
TD Case Number: 00-1091

On February 24, 2000, | spoke with Complainant regarding clarification of
his formal complaint of discrimination. First, | inquired about the date

~ counseling was first sought because the complaint appeared t0 be
untimely. The formal complaint revealed that Complainant became aware
of discrimination on October 8, 1999. However, the Report of Counseling
indicated that counseling was first sought on December 6, 1999. Based on
the identified dates more than 45 days passed pbefore Complainant sought
counseling. Inmy conversation with Complainant, | learned that he
actually met with Linda Batts, Special Assistant to the Commissioner on
November 5, 1999, regarding his non-selection issues. Prior to my
conversation with Complainant, | spoke with Senora Coggs, Director,
Equal Employment Opportunity regarding the initial counseling date.

Ms. Coggs stated that Complainant met with Ms. Batts on November 5,
1999, regarding his non-selections. | also requested a statement from the
EEOQ Office or an amended Report of Counseling to reflect the correct date
that counseling was initially sought. Consequently, the Center will use
November 5, 1999, as the initial date Comp\ainant sought counseling.

Next, | asked Complainant to explain whether he intended to include
national origin as one of the bases for this complaint. This question was
presented to Complainant pecause the Report of Counseling did not
indicate national origin as a basis; however, the formal complaint did.
Complainant stated that he wanted national origin (Puerto Rican) as one of
the bases.

Finally, | requested that Complainant respond to my concerns by faxing a
statement to my attention regarding the above.

Kittonia Brooks
EEO Specialist
2/24/00

FAnNB3
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Ms. Kittonia Brooks FER 24 200
Regional Complaint Center -
Equal Employment Opportunity Commission

1400 L. Street, NW

Washington, D.C.

Dear Ms. Brooks:

| appreciate the opportunity to clarify the date | first sought counseling
from EEO. Inthe EEO counseling report, Part 1, sub-number # 4,
reflects the date of December 6, 1999. Infactl first met with Linda
Batts, Special Assistant to the Commissioner, EEO on November 5,
1999 and sought her counsel apbout my non-selection for a promotion to
which | had made the Best Qualified List (B8QL).

Reference also is made to Part 4 sub-number #12 of the counseling
report, where it simply states that counseling was “TIMELY".

Additionally, reference is made to Part 1 sub-number #7 of counseling
report, Race is reflected as HISPANIC, not as national origin. { would

appreciate if you would include my national origin, Puerto Rican in my

complaint.

Therefore, Hispanic, borm in Puerta Rico.

If | can be of any further assistance please call me at 202-927-4195.

{+ 040 N2
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal., )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, MARIAM HARVEY, declare the following to be true and correct:

1. Tam the Assistant Director for Complaint Operations, Office of Equal Opportunity
Program (OEOP), Department of the Treasury, Washington, D.C. I have held this position since
August 2001. Prior to occupying this position, I served as Deputy Director, OEOP, from 1999-
2001. I was the Chief, Complaint Operations, from approximately 1996 to 2001. This
declaration is based on my personal knowledge or information provided to me in my official
capacity.

2. OEOP administers the Department of Treasury’s equal employment opportunity
(EEO) program by providing policy, oversight and technical guidance to the Department’s
bureaus. OEOP also manages the Department’s EEO complaint process, providing for the
consideration and disposition of formal EEO complaints from Treasury employees and
applicants for employment, and providing oversight to the four Treasury Complaint Centers,
which are responsible for the acknowledgement, acceptance, dismissal and investigation of

complaints for all of the Department’s burcaus.
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EEQ Records

3. As the Assistant Director for Complaint Operations, OEOP, I am the custodian of
official agency records relating to the filing, administration, and disposition of formal
administrative complaints presented to the Department of the Treasury, including the United
States Customs Service before it was transferred to the Department of Homeland Security on
March 9, 2003,

4. To initiate an administrative EEO proceeding, an employee first “must consult [an
EEOQ] Counselor prior to filing [an administrative] complaint....” 29 C.F.R. § 1614.105(a). The
employee must initiate counseling within 45 days of the allegedly discriminatory event, or within
45 days of when he/she first became aware of discrimination. Upon consultation, the EEO
counselor typically prepares a written report. Within the Department of Treasury, EEO
counseling is normally conducted by an employee of the bureau where the complaint arose.
However, counselors may be contractors or may be employees of another Treasury bureau or
another agency.

5. If an EEO matter is not resolved informally during the counseling period, the
counselor issues a Notice of Right to File a Discrimination Complaint (NRFDC), and the
employee must file a written formal administrative complaint within fifteen days from receipt of
the NRFDC in order to pursue the matter. Such complaints are filed with one of the four
Treasury Complaint Centers (TCCs), previously known as the Regional Complaint Centers.

6. The Treasury Department delegates to the TCCs the authority to acknowledge, accept,
dismiss (fully or partially), and investigate claims of discrimination. Typically, the TCC defines

the issue of the complaint based on the EEO counseling report and the formal complaint. It is
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standard practice for the TCC to provide the complainant the opportunity to comment on whether
the defined issue accurately reflects the complainant’s claims. The TCC further determines,
based on applicable law, regulations and policy guidance, whether the complaint should be
accepted or dismissed.

7. Formal administrative complaints of employment discrimination brought by Treasury
employees are filed against the Secretary of the Treasury. Authority to settle such complaints,
however, lies with the appropriate bureau.

8. OEOP maintains all EEO records, including counseling records and administrative
complaints, relating to the processing of a formal complaint of discrimination, with the exception
of records relating to (1) complaints that are dismissed at a TCC for one of the reasons outlined
in 29 CFR § 1614.107, and (2) complaints that are settled while the complainant was still in the
TCC’s jurisdiction. Records falling under the two stated exceptions are maintained in one of the
TCCs, unless an appeal to the Equal Employment Opportunity Commission, Office of Federal
Operations (EEOC, OFO) is filed, whereby the records would be maintained by OEOP. EEO
records maintained by OEOP are kept for at least four years after the matter is resolved, pursuant
to the National Archives and Records Administration (NARA) records retention schedules.

9. As aroutine business practice, this office maintains a file for each administrative
complaint. The complaint files are identified by a unique Treasury Department (TD) number. In
addition, complaints are tracked in an clectronic database known as the Complaint Tracking
System (CTS), which is administered for the Department of the Treasury by the Internal
Revenue Service (IRS). The CTS database tracks the status of complaints by TD number and/or

complainant’s name.
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10. I caused a thorough search to be made of EEO complaint records of this office to
determine whether Frank Almonte, Miguel Contreras, Ruben Gonzalez, Ramon Martinez,
Stephen Mercado-Cruz (as well as Stephen Mercado), Evelio W. Velasco (as well as E. William
Velasco and Bill Velasco), Ricardo Sandoval and John Yera, filed formal administrative
complaints of discrimination against the Secretary of Treasury, and if so, the nature of those

complaints.

Frank Almonte

TD 01-3019

11. An examination of the EEO complaint records of this office indicates that on
September 12, 2000, Mr. Almonte sought EEO counseling regarding his non-selection for
promotion to a GS-13 Senior Special Agent position (vacancy announcement number
CAAPS/00-002KRH). Mr. Almonte claimed to have learned of this non-selection on September
5, 2000. The initial counseling interview was held by a Customs EEO counselor on September
19, 2000. A NRFDC was hand-delivered to Mr. Almonte on October 13, 2000.

12. On October 21, 2000, Mr. Almonte filed a formal individual administrative EEO
complaint, which was designated TD 01-3019 (Exhibit 1 hereto). On October 26, 2000, the
Chicago Regional (now Treasury) Complaint Center (CTCC), notified Customs that the
following issue was accepted for processing: “[w]as the complainant discriminated against based
on his national origin (Hispanic) when on or around September 5, 2000 he learned that he was
not selected for the position of Senior Special Agent, GS-1811-13 announced under Vacancy

Announcement #CAAPS/00-002KRH?”* (Exhibit 2 hereto).
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13. On January 24, 2001, Mr. Almonte withdrew his formal complaint of discrimination,
(Exhibit 3 hereto) and was thereafter notified by the CTCC that the Department terminated the
processing of the complaint (Exhibit 4 hereto). Mr. Almonte indicated that he did “not wish to
pursue this complaint any further” (Exhibit 3).

14. An examination of the records of this office indicates that Mr. Almonte has not filed
any administrative complaints of discrimination against the Secretary of the Treasury either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaint of discrimination described above and the documents referred to therein.

Evelio W. Velasco

TD 95-1245

15. An examination of the EEO complaint records of this office indicates that on
February 15, 1995, Mr. Velasco sought EEO counseling regarding his non-selection for the
positions of Criminal Investigator (CI) (Special Assistant); Special Agent in Charge (SAC), Los
Angeles; and Assistant SAC (ASAC), San Diego.

16. On May 24, 1995, Mr. Velasco filed a formal individual administrative EEO
complaint of discrimination, designated TD 95-1245, regarding the above-mentioned non-
selections (Exhibit 5 hereto). The issues accepted for processing by the Washington TCC
(WTCC) on June 30, 1995, were whether Mr. Velasco was discriminated against based on
national origin (Hispanic) when (a) on or about January 18, 1995, he learned that he was not
selected for the position of Criminal Investigator (CI) (Special Assistant), under Vacancy

Announcement (VA) # EEB-94-14WM; (b) on January 23, 1995, he learned that he was not
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selected for the position of Supervisory CI, Special Agent In-Charge (SAC), VA# EEB-94-13
WM; and (c) on February 28, 1995, he learned that he was not selected for the position of
Supervisory CI, Assistant SAC (ASAC), VA# EEB 94-12 WM (Exhibit 6 hereto).

17. On April 11, 1997, Mr. Velasco and Customs entered into a settlement agreement
that resolved all issues related to TD 95-1245 and led to Mr. Velasco’s withdrawal of that
complaint.

18. An examination of the records of this office indicates that Mr. Velasco has not filed
any administrative complaints of discrimination against the Secretary of the Treasury either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaint of discrimination described above and the documents referred to therein.

John Yera

19. An examination of the EEO complaint records of this office indicates that, as of the
date of this declaration, John Yera has never filed a formal administrative EEO complaint against
the Secretary of the Treasury, either individually or as a class agent on behalf of a purported

class of Customs employees.

Stephen Mercado-Cruz

TD 91-2239 and TD 92-2018
20. An examination of the records of this office indicates that, prior to 2000, Mr.
Mercado-Cruz filed two formal individual administrative EEO complaints, designated TD 91-

2239 and TD 92-2018, on July 1, 1991 and October 17, 1991, respectively. In accordance with
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NARA’s four-year record retention schedule, this office no longer maintains files related to these
complaints. However, CTS records show that in TD 91-2239, Mr. Mercado-Cruz alleged
discrimination on the basis of national origin (Hispanic) and retaliation regarding issues of
evaluation/appraisal. According to CTS, the case was closed on the merits on December 10,
1991, with no finding of discrimination (Exhibit 7 hereto).

21. TD 92-2018 concerned allegations by Mr. Mercado-Cruz that he was discriminated
against on the basis of his national origin (Hispanic) and retaliation regarding issues of
evaluation/appraisal. According to CTS, the case was closed on the merits on February 3, 1993,

with no finding of discrimination (Exhibit 8 hereto).

TD 00-4110 and 00-4296

22. An examination of the EEO complaint records of this office indicates that on
December 6, 1999, Mr. Mercado-Cruz sought EEO counseling regarding his non-selection for a
group supervisor position at the RAIC/OI (Resident Agent in Charge/Office of Investigations) in
Calexico, CA, on the basis of reprisal and national origin discrimination. Mr. Mercado-Cruz
claimed that he was notified on November 9, 1999 of this non-selection. On January 5, 2000, the
EEO counselor sent Mr. Mercado-Cruz a NRFDC by certified mail.

23. On January 18, 2000, Mr. Mercado-Cruz filed a formal individual administrative
EEO complaint, which was designated TD 00-4110 (Exhibit 9 hereto). The complaint was
accepted for processing on February 4, 2000. The issue was defined as whether the complainant
was discriminated against on the basis of his national origin (Hispanic) and/or in retaliation for

prior EEO activity when he was not selected for the position of Group Supervisor, GS-1811-14
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(SAC San Diego, CA), VA# AN41811, on or about November 9, 1999 (Exhibit 10 hereto). On
March 17, 2000, the San Francisco Regional Complaint Center (now Oakland TCC (OTCC))
notified the complainant that it was ceasing processing of this individual complaint because it
came within the definition of the class complaint filed under number TD 95-0014C by Miguel
Contreras on behalf of other special agents of Hispanic national origin.

24. On August 21, 2000, the OTCC notified Mr. Mercado-Cruz that it decided to
bifurcate TD 00-4110 into two separate actions, TD 00-4110 and TD 00-4296. The issue and
basis accepted for processing under TD 00-4296, was whether Mr. Mercado-Cruz was retaliated
against for prior EEO activity related to his non-selection for the position of Group Supervisor,
GS-1811-14 (SAC San Diego, CA), VA# AN41811, on or about November 9, 1999. He was
further notified that TD-4110 would remain inactive and TD-4296 would be processed.

25. On May 31, 2001, the OTCC wrote to Mr. Mercado-Cruz indicating that it would
cease processing of TD 00-4110 and TD 00-4296, because they came within the definition of the
class complaint. On November 8, 2002, the OTCC dismissed both complaints because they were
the basis of a pending civil action in U.S. District Court.

26. An examination of the records of this office indicates that Mr. Mercado-Cruz has not
filed any administrative complaints of discrimination against the Secretary of the Treasury either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaints of discrimination described above and the documents referred to therein.
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Miguel Contreras

TD 94-3272 and TD 95-3067

27. On August 25, 1994, Mr. Contreras sought EEO counseling regarding allegations
that he was being discriminated against on the basis of his national origin on the following
matters: evaluation/appraisal (non-merit pay), harassment, training, and working conditions.
Specifically, he alleged that on July 25, 1994, he received a performance appraisal with an
overall rating of “Fully Successful” but with negative remarks in three areas (Exhibit 11 hereto).
He also complained to the counselor that he had received inadequate training (Exhibit 12 hereto).
On September 26, 1994, a NRFDC was hand-delivered to Mr. Contreras.

28. On September 26, 1994, Mr. Contreras filed a formal individual administrative EEO
complaint of discrimination, which was designated TD 94-3272. The formal complaint alleged
discrimination due to his national origin (unspecified) concerning his performance appraisal,
retaliation and inadequate training (Exhibit 13 hereto). |

29. On October 31, 1994, Mr. Contreras sought EEO counseling regarding the
imposition of an October 5, 1994 suspension. At counseling, Mr. Contreras claimed that the
suspension was imposed because of his national origin. On December 6, 1994, Mr. Contreras
agreed to extend the counseling period for 30 days. On December 29, 1994, Mr. Contreras was
issued a NRFDC.

30. OnJanuary 6, 1995, Mr. Contreras filed a formal individual administrative EEO
complaint, which was dated December 30, 1994. The complaint, designated TD 95-3067,
contained allegations of discrimination related to the suspension of October 5, 1994 (Exhibit 14

hereto).
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31. On February 2, 1995, the Chicago Regional (now Treasury) Complaint Center
(CTCC) notified Mr. Contreras that TD 94-3272 and TD 95-3067 had been accepted for
processing. The issues defined were whether Mr. Contreras was discriminated against on the
basis of his national origin and retaliated against for prior EEO activity when (1) on July 25,
1994, he received a performance appraisal with an overall rating of “Fully Successful” but with
negative comments in various performance elements; (2) he was not allowed to participate in a
training class on September 19, 1994; (3) he was “subjected to a higher level of supervision”;
and (4) on October 5, 1994, he was suspended for three days (Exhibit 15 hereto).

32. On April 3, 1996, the CTCC notified Mr. Contreras by letter that it was
administratively closing TD 94-3272 and TD 95-3067, because the processing of those
complaints was affected by matters Mr. Contreras was pursuing in another forum. The letter did
not identify the forum, but it apparently was referring to the EEOC’s processing of TD 95-0014C
(see below), the administrative class complaint pursued by Mr. Contreras. The CTCC stated
that, after a decision was made in the other forum (on, presumably, the class complaint), Mr.
Contreras would have 15 days to notify the CTCC that he wished to reinstate the administrative

processing of TD 94-3272 and TD 95-3067.

TD 95-0014C/95-0014CR

33. On January 9, 1995, Mr. Contreras sought counseling regarding his non-selection for
a GS-14 Supervisory CI position. He claimed he became aware of the non-selection on January
6, 1995 (Exhibit 16 hereto).

34. On February 16, 1995, Mr. Contreras was interviewed by an EEO counselor.

10
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Counseling records indicate that during the interview, Mr. Contreras stated his desire to file a
class action complaint because of his belief that Hispanic Special Agents (SA’s) of the Customs
Service, ranging from GS-12 to GS-15, were being discriminated against in the areas of
promotions, reassignments, details, job training and language skills (Exhibit 17 hereto). Notes
from the interview indicate that the complaint was triggered by Mr. Contreras’s alleged
discovery on January 6, 1995, that he had not been selected for a Supervisory Criminal
Investigator Resident Agent in Charge (RAIC) GS-1811-14 position that he had applied for
under VA# ENF1/94-072]S, dated September 26, 1994. The announcement covered duty
locations in Miami, Florida, EI Paso, Texas, and Laredo, Texas, but Mr. Contreras only applied
for El Paso and Laredo. Mr. Contreras also alleged that (1) as a GS-12 from 1988 t01992, he had
applied for GS-13 positions thirty-five times before being selected, and that he had applied at
least five times since then for a promotion to GS-14 without being selected; (2) he had applied, at
an unspecified time, for a position in Mexico but his application had been "blocked" by his
supervisor in Detroit, who cited a need for his Spanish language skills in Detroit, as well as the
fact that Mr. Contreras had been in Detroit for only thirteen months; (3) he had been denied
adequate training, citing the denial of his January 31, 1995 request to attend an Advanced
Financial Forfeiture class and the denial of his request to attend the Customs National Agents
Associations First Annual Training Conference on March 7-8, 1995; and (4) Hispanics were
underrepresented nationwide and particularly in Arizona, citing his own nonselection for several
unspecified positions in Arizona, as well as for a GS-13 position in Sells, Arizona. On March
15, 1995, a NRFDC was issued to Mr. Contreras via certified mail.

35. On or about March 23, 1995, Mr. Contreras filed an administrative EEO class

11
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complaint of discrimination "on behalf of himself and all similarly situated past, present, and
future Hispanic agents” at Customs, alleging that the class "includes a group of approximately
twenty-seven (27) Hispanic GS-1811 Special Agents (Criminal Investigator) Grade 12-15, who
are currently employed by [Customs’s] Office of Investigation and Internal Affairs” (Exhibit 18
hereto). The class complaint contained allegations that Mr. Contreras had been individually
discriminated against when (1) Customs continued to seek applications for a lateral transfer
position of Resident Agent in Charge (RAIC), Sells, Arizona, even after he applied for the
position on January 25, 1995; (2) his February 1, 1995 request to attend a two-week advanced
financial/forfeiture training was not referred for consideration; (3) no action was taken on his
January 10, 1995 application for a lateral transfer to a position in Merida, Mexico, though the
status of the vacancy announcement was unknown to him at the time of the complaint; (4) after
applying for two Supervisory Criminal Investigator positions in El Paso and Laredo, Texas on
January 6, 1995, he learned of his non-selection for the El Paso position; (5) on April 7, 1994, he
was not selected for a rotational reassignment in the Offices of Investigation and Internal Affairs
(OI/IA), after applying for such reassignments in Arizona, Texas, and California; (6) over the
course of his employment with Customs, at least 38 of his applications for promotions to GS-
1811-13 and 14 Supervisory CI positions and/or lateral transfers were rejected; (7) in January
1995, he learned of his non-selection for a lateral transfer to Monterrey, Mexico; and (8) after
being tentatively selected in October 1993 to a Customs Representative position in Mexico, his
transfer was denied by management officials who cited a mobility policy that precluded
employees from transferring within a three year period after their last transfer. The class

complaint also alleged class-wide discrimination in the areas of promotions, recruitment, hiring,

12
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work assignments, geographic assignments, transfers, retention, training, foreign language pay,
awards, and discipline. Mr. Contreras did not indicate whether he had contacted an EEO
counselor within 45 days of any alleged adverse employment action pertaining to any of these
allegations.

36. On April 12, 1995, OEOP asked EEOC to assign an Administrative Judge (AJ) to
handle the class complaint, designated as TD 95-0014C. On November 21, 1995, the AJ 1ssued
an opinion recommending that Mr. Contreras’s complaint be processed on behalf of a class. The
opinion found that the complaint, on behalf of all past, future, and other Hispanic GS-1811 SA’s
(CI’s) grades 12-15, who are currently employed by the agency's Ol and IA, and who were
geographically dispersed, met administrative class requirements.

37. On December 21, 1995, OEOP issued a final decision rejecting the recommendation
to process Mr. Contreras’ complaint on behalf of a class, determining that "the class complaint is
untimely and also does not meet the prerequisites of class complaints.” With respect to
timeliness, the agency noted that Mr. Contreras "did not timely raise any allegations of his own
experiences with respect to hiring, job assignments, retention, or the use of language skills which
occurred within forty-five (45) days of January 9, 1995."

38. Mr. Contreras appealed the agency’s December 21, 1995 decision. On May 11,
1998, the EEOC OFO reversed and vacated the agency's decision and certified the class
complaint. The EEOC also stated that the class agent’s efforts to consolidate his own individual
complaints were proper and consolidated TD 94-3272 and TD 95-3067 with the class complaint.
On October 22, 1999, OFO denied a request by Customs to reconsider its reversal of the

agency’s decision, and ordered the agency to process the complaint as a class.

13



Case 1:02-cv-00923-JR  Document 22-6  Filed 03/20/2003 Page 14 of 32

39. On June 22, 2000, EEOC AJ Matthew Bradley defined the class as "All Special
Agents (Criminal Investigators, job series 1811, grades 12 through 15, of Hispanic national
origin, employed in the Office of Investigations and the Office of Internal Affairs of the United
States Customs Service." The AJ continued: "The class does not include applicants. Nor does it
include Air Interdiction Officers. However, the class does include agents employed after
January 9, 1995. The decision certifying the class does so based upon the theory that the
Agency's policies and practices toward Spanish-speaking agents, specifically regarding how they
are assigned, have a negative impact with respect to training, promotions, awards, and
discipline.” The parties processed the case using these definitions of the class and issues until
January 2002, when class counsel requested that retaliation be included as an issue. AJ Joel
Kravetz denied this request in February 2002.

40. On May 10, 2002, Mr. Contreras withdrew his class complaint from the

administrative process and filed a complaint in the District Court of the District of Columbia.

TD 98-4017

41. On July 7, 1997, Mr. Contreras sought EEO counseling concerning his non-sclection
for a reassignment as Senior Customs Representative in Hermosillo, Mexico (Exhibit 19 hereto).
He claimed that he learned of this non-selection on May 22, 1997. At some point later during
counseling, he also raised his non-selection, on or about August 27, 1997, for the position of
Assistant Customs Attache, Bangkok (Exhibit 20 hereto). A NRFDC was issued on October 10,
1997, and sent by certified mail.

42. On October 23, 1997, Mr. Contreras filed an individual administrative EEO

14



Case 1:02-cv-00923-JR  Document 22-6  Filed 03/20/2003 Page 15 of 32

complaint, designated as TD 98-4017 (Exhibit 21 hereto). Accepted for processing on December
11, 1997, the complaint alleged that Mr. Contreras was discriminated against on the basis of his
national origin (Hispanic) and/or in retaliation for his prior EEO activity when he was not
selected for the position of Senior Customs Representative (Hermosillo, Mexico), GS-1811-14,
on or about April 15, 1997; and for the position of Assistant Customs Attache (Bangkok),
(GS-1811-14, on or about August 27, 1997. On August 16, 2002, Customs was informed by
Administrative Judge Salvador that the complaint was dismissed at the agency’s request because

it contained the same allegations as the class action filed in federal district court.

TD 98-4137

43. On November 3, 1997, Mr. Contreras sought EEO counseling concerning his non-
selection for a promotion to Attache, Bogota, Colombia (Exhibit 22 hereto). He claimed that he
learned of this non-selection on October 17, 1997. Also during the counseling phase, Mr.
Contreras claimed that he learned that that he was not selected for three additional positions:
Attache, Caracas (notified 12/8/97), Treasury Liaison (notified 12/17/97), and Associate SAC
(ASAC) (Chicago) (notified 1/21/98) (Exhibit 23 hereto). The basis for the discrimination was
noted as national origin (Hispanic) and retaliation. A NRFDC was issued on March 12, 1998.

44. On March 17, 1998, Mr. Contreras filed a formal individual administrative EEO
complaint regarding these non-selections (Exhibit 24 hereto). On April 13, 1998, the San
Francisco Regional Complaint Center (now Oakland TCC) designated the complaint as TD 98-
4137, and the issue accepted for processing was whether Mr. Contreras was discriminated

against on the basis of national origin (Hispanic) and/or in retaliation for prior EEO activity,
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when he was not selected for (1) the Customs Attache, GS-1811-15 position in Bogota,
Colombia, under VA# INVSC/97-111TKC, on October 17, 1997; (2) the Customs Attache, GS-
1811-15 Caracas, Venezuela, position under VA# INVSC/97-111TKC, on December 8, 1997;
(3) the position of CI (Special Assistant), GS-1811-15, in Washington, D.C., under VA#
INVSC/97-158TKC on December 17, 1997; and (4) the ASAC, GS-1811-15 in Chicago, IL
and/or Miami, FL, under VA# INVSC/97-215TKC on January 21, 1998 (Exhibit 25 hereto).

45. On January 5, 2000, OEOP discontinued processing the complaint because it came

within the definition of the class complaint.

TD 99-4107

46. On April 29, 1998, Mr. Contreras sought EEO counseling concerning his non-
selection on unspecified dates for positions in New Orleans and San Juan. A NRFDC was issued
on October 19, 1998 and sent to Mr. Contreras by certified mail on October 20, 1998. On
February 9, 1999, Mr. Contreras filed an individual administrative EEO complaint, alleging that
he was discriminated against on the basis of national origin and in retaliation for previous EEO
activity when he was not selected for GS-1811-15, ASAC positions in New Orleans and San
Juan on unspecified dates. In the formal administrative complaint, Mr. Contreras explained that
he did not file the complaint on time because he did not receive the NRFDC, which had been
sent to his old address but which he had left in September 1998 due to divorce proceedings. The
complaint was designated as TD 99-4107, and a request for information about the timeliness of
the filing of the formal complaint was sent to Mr. Contreras on March 18, 1999. Mr. Contreras

did not respond, and the complaint was dismissed as untimely filed on April 5, 1999, because he
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had provided no justification that would support waiving the time limits (Exhibit 26 hereto).

There is no information in the case file indicating that Mr. Contreras appealed the dismissal.

TD 00-4106M and TD 00-4107

47. On October 20, 1999, Mr. Contreras sought EEO counseling concerning a
September 28, 1999 proposed termination (Exhibit 27 hereto). Later during the counseling
period, he also raised a November 9, 1999 non-selection for Regional Special Agent in Charge
positions in Long Beach, CA and El Paso, TX (Exhibit 28 hereto). A NRFDC was issued on
January 12, 2000, and sent to Mr. Contreras by certified mail on January 13, 2000.

48. On January 18, 2000, Mr. Contreras filed an individual administrative EEO
complaint alleging discrimination on the bases of national origin, age, and retaliation regarding
the proposed termination and November 9, 1999 non-selection (Exhibit 29 hereto). On January
24, 2000, the complaint was bifurcated, with the proposed termination addressed in TD 00-
4106M and the non-selection in TD 00-4107. On January 25, 2000, the OTCC dismissed 00-
4106M because it concerned a proposal to take a personnel action. Mr. Contreras appealed the
proposed termination on February 8, 2000.

49. On April 18, 2000, Mr. Contreras’s appeal regarding the proposed termination
became moot because Customs decided not to terminate him.

50. In October 2000, in connection with a Merit Systems Protection Board (MSPB)
appeal on related disciplinary issues, Mr. Contreras reached a settlement agreement that resolved
all issues pertaining to TD 00-4106M.

51. On February 10, 2000, TD 00-4107, the bifurcated portion of the complaint
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pertaining to the non-selection, was accepted for processing. The issue was defined as whether
Mr. Contreras was discriminated on the basis of age (date of birth: November 23, 1955),
national origin (Mexican American/Hispanic) and/or in retaliation for prior EEO activity when
he was not selected for the positions of Regional SAC, ES-1811, Office of Internal Affairs (El
Paso, TX, and Long Beach, CA), on November 9, 1999, under VA# EXSER-99-009NCN
(Exhibit 30 hereto). On February 26, 2000, Mr. Contreras contacted the OTCC about a number
of other non-selections (Exhibit 31 hereto). On March 17, 2000, processing ceased on TD 00-
4107 because the individual complaint came within the definition of the class complaint. On
August 24, 2000, the OTCC notified Mr. Contreras that it would continue processing a portion of
the complaint (Exhibit 32 hereto). The accepted issues, as amended, were whether the
complainant was discriminated against on the basis of his age and/or in retaliation for previous
EEOQ activity when he was not selected for the positions of (1) Regional SAC, ES-1811, Office
of Internal Affairs (El Paso, TX and Long Beach, CA), VA# EXSER-99-009NCN, on November
9, 1999; (2) SAC (Senior Executive Service (SES)), Office of Investigations, New York, NY,
under VA# EXSER-99-010NCN, on or about February 3, 2000; (3) Customs Attache, Singapore,
Montevideo, Berlin, and Vienna, GS-1811-15, VA# INVSC/99-029-TKA, on or about February
24, 2000; and (4) Executive Director of Foreign Operations, GS-1811-15, Headquarters,
Washington, D.C., VA# INVSC-99-139JS, on or about February 24, 2000.

52. By separate letter on August 24, 2000, the OTCC dismissed the portions of the
complaint based on national origin because they stated the same claims that were pending before
the EEOC in the class action. On November 8§, 2000, Mr. Contrerasvsubmitted a letter

withdrawing his allegation concerning the New York non-selection (Exhibit 33 hereto).
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TD 00-4194

53. On March 17, 2000, Mr. Contreras sought EEO counseling on the basis of retaliation
concerning the reopening, by the Office of Inspector General (OIG), of a previously closed
investigation into a 1997 incident involving Mr. Contreras. A NRFDC was issued on April 11,
2000. It was sent by certified mail on April 12, 2000, and Mr. Contreras signed the form for a
hand delivery on April 18, 2000.

54. On April 21, 2000, Mr. Contreras filed an individual formal administrative EEO
complaint, designated TD 00-4194, alleging discrimination on the basis of national origin and
retaliation regarding the reopening of the investigation (Exhibit 34 hereto). By letter dated April
27, 2000, the OTCC advised Mr. Contreras that it would cease processing the case because it
came within the definition of the class complaint. By letter dated August 21, 2000, the OTCC
advised Mr. Contreras that it would resume processing of the complaint. The issue accepted for
processing was whether Mr. Contreras was discriminated against based on his national origin
(Hispanic) and in retaliation for prior EEO activity when, in March 2000, the OIG reopened an
investigation into an incident that occurred in 1997 (Exhibit 35 hereto).

55. In February 2002, the agency filed a motion to dismiss TD 00-4194. After
considering that motion and Mr. Contreras’s response, the AJ determined that TD 00-4194
should be dismissed because it did not state a claim, in that simply being the subject of an OIG
investigation did not render Mr. Contreras an “aggrieved person” (Exhibit 36 hereto). There is

no information in the case file indicating that Mr. Contreras appealed the dismissal.
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TD 00-4269

56. On May 20, 2000, Mr. Contreras sought counseling about a non-selection, which he
claimed that he learned about on May 15, 2000, for a promotion to a position in Singapore
(Exhibit 37 hereto). During the counseling period, Mr. Contreras also complained about (1)
additional non-selections in May 2000 for promotions to positions in Long Beach, Singapore,
Lyon, Tucson, and New Orleans; (2) OIG investigations for which he received information under
the Freedom of Information Act on May 31, 2000, (3) an OI policy to fill positions by lateral
reassignment, which he learned of on May 30, 2000; and (4) the use by Customs of a “vetting”
process (Exhibit 38 hereto). He also told the counselor that that the Tucson SAC said an
employee who files a complaint is a “cockroach” Id. On June 28, 2000, a NRFDC was sent to
Mr. Contreras by certified mail.

57. On July 11, 2000, Mr. Contreras filed an individual formal administrative EEO
complaint, designated TD 00-4269 (Exhibit» 39 hereto). The issues accepted for processing on
August 25, 2000, were whether Mr. Contreras was discriminated against in retaliation for prior
EEO activity when he was not selected for (1) an Acting assignment and the positions of
Regional SAC (SES), IA, Long Beach, CA, VA# EXSER-00-002PJ, on or about May 19, 2000;
(2) the position of Customs Representative, INTERPOL, Lyon, France, VA#
INVSC-99-029TKA, on or about May 15, 2000; (3) ASAC, O, Tucson, AZ, VA#
INVSC-00-007-JS, on or about May 19, 2000; and (4) SAC, Senior Executive Service (SES), OI,
New Orleans, LA, VA# EXSER-99-010NCN, an or about May 25, 2000. Also accepted were
allegations as to whether Mr. Contreras was subjected to harassment in retaliation for prior EEO

activity when (1) he learned on May 31, 2000, that Treasury’s OIG initiated an investigation on
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August 5, 1998, concerning his alleged improper use of the Treasury Enforcement
Communications System (TECS) and theft/misuse of funds/property; (2) he learned on May 30,
2000, that the OI requested GS-1811-15 lateral transfers to foreign offices precluding his
application for these positions; (3) Customs utilized a "vetting" process to perpetuate
discrimination against Hispanics and other minorities; (4) he was not allowed to meet the
Commissioner of Customs in early 2000; (5) he was denied attendance on June 6, 2000, at the
annual Customs National Hispanic Agents Association Conference; (6) he was issued a
memorandum on March 1, 2000, from the Acting ASAC, with an annotation next to his name,
"If not fired yet”; (7) he learned that the SAC (Tucson) referred to employees who file EEO
complaints as "cockroaches"; and (8) he was denied participation in an undercover assignment
with the RAIC (Nogales) in June 2000 (Exhibit 40 hereto).

58. An August 25, 2000 letter dismissed the allegations identified above that were filed
on the basis of national origin because they stated the same claims pending before the EEOC in
the class action. On November 8, 2000, Mr. Contreras submitted a letter withdrawing the

allegation concerning the New Orleans non-selection (Exhibit 33).

TD 01-4096

59. On December 5, 2000, Mr. Contreras contacted an EEO counselor about his working
conditions (Exhibit 41 hereto). He provided the counselor with a copy of an October 4, 2000
letter he wrote, which complained of a hostile work environment due to a pattern of harassment
and retaliatory actions (Exhibit 42 hereto). A NRFDC was issued by certified mail on December

21, 2000.
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60. On December 28, 2000, Mr. Contreras filed a formal individual administrative EEO
complaint alleging retaliation by the agency concerning various matters (Exhibit 43 hereto). On
February 28, 2001, the formal complaint, designated as TD 01-4096, was accepted. The
allegations were whether Mr. Contreras was retaliated against for prior EEO activity when (1) he
was denied leave on December 16, 2000; (2) he learned on October 2, 2000, that group
supervisors were assigned new trucks but he was denied a new truck when he was group
supervisor; (3) he was not allowed to work a significant drug smuggling investigation on October
3, 2000, and (4) he was counseled by his supervisor on October 4, 2000.

61. On November 15, 2002, the OTCC requested that TD 01-4096 be returned for
dismissal due to the filing on May 10, 2002 of a class complaint by Mr. Contreras. An order of

dismissal was issued by the EEOC on December 24, 2002,

TD 02-4160

62. On March 11, 2002, Mr. Contreras contacted an EEO counselor concerning a letter
of caution and a letter of fitness for duty, both issued to him in March 2002 (Exhibits 44 and 45
hereto). At some point later during counseling, he discussed his reassignment to the San Luis,
AZ, port of entry on March 18, 2002. On April 3, 2002, a NRFDC was sent to the Complainant
by certified mail.

63. On April 5, 2002, Mr. Contreras filed a formal individual administrative EEO
complaint, designated TD 02-4160 (Exhibit 46 hereto). On November 15, 2002, the OTCC
identified the allegations but then dismissed the complaint. The allegations were whether Mr.

Contreras was discriminated against on the basis of national origin (Hispanic) and in retaliation
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for participation in the EEO process when he was (1) issued a March 6, 2002 fitness for duty
letter, (2) issued a March 7, 2002 letter of caution, and (3) reassigned to the San Luis, AZ, port of
entry on March 18, 2002. The OTCC found that this complaint was the basis of a pending civil
action in federal district court and dismissed the complaint.

64. An examination of the records of this office indicates that Mr. Contreras has not filed
any administrative complaints of discrimination against the Secretary of the Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaints of discrimination described above and the documents referred to therein.

Ramon Martinez

TD 94-1120 and TD 96-1078

65. An examination of the records of this office indicates that on April 5, 1994, Mr.
Martinez sought EEO counseling, alleging he was discriminated against based on his national
origin when his Treasury Enforcement Communications System (TECS) access was removed,
access to his office was denied, and he was denied access to qualify in firearms with Internal
Affairs (IA). He alleged that these events occurred in March 1994. The NRFDC was issued on
May 3, 1994.

66. On May 18, 1994, Mr. Martinez filed a formal individual administrative EEO
complaint, designated TD 94-1120 (Exhibit 47 hereto). On August 3, 1994, the Director,
Regional Complaints Center, Washington, accepted the complaint on the allegations as to
whether the Mr. Martinez was discriminated against because of his national origin (Mexican-

American) when allegedly: on March 3, 1994, he was interrogated by IA; on March 7, 1994, he
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was locked out of his office; on March 7, 1994, he was denied TECS system access; on March 9,
1994, he was advised he would be detailed to the Office of Management Inspections; and on
March 17 and 18, 1994, he was told he could not qualify with firearms.

67. On August 17, 1995, Mr. Martinez contacted an EEO counselor alleging national
origin discrimination and retaliation regarding a July 5, 1995 decision to suspend and reassign
him. On December 4, he was issued a NRFDC. On December 19, 1995, Mr. Martinez filed a
formal individual administrative EEO complaint, alleging he was discriminated against on the
basis of national origin and reprisal when he was issued a five-day suspension and reassigned to
a Physical Security Specialist, GS-080-13 position in the Security Programs Division, effective
July 23, 1995 (Exhibit 48 hereto). This complaint was assigned case number TD 96-1078. TD
94-1120 (above) and 96-1078 were consolidated for hearing on February 18, 1997. On February
24, 1998, Mr. Martinez and the agency entered into a settlement agreement resolving case
numbers TD 94-1120 and 96-1078. As a result of the settlement agreement, Treasury terminated

the processing of those complaints.

TD 95-1127

68. CTS records indicate that a formal individual administrative EEO complaint of
discrimination was filed by Mr. Martinez on January 27, 1995, on the basis of his national origin
and on the issue of a suspension. This complaint was assigned case number 95-1127. Our
electronic records indicate that the case was dismissed on February 14, 1995 as a moot issue
(Exhibit 49 heretoi. There is no information in the case file indicating that Mr. Martinez

appealed the dismissal.
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69. An examination of the records of this office indicates that Mr. Martinez has not filed
any administrative complaints of discrimination against the Secretary of the Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaints of discrimination described above and the documents referred to therein.

Ruben Gonzalez

TD 95-2142

70. An examination of the records of this office reveals that on December 12, 1994,
Ruben Gonzalez sought EEO counseling regarding alleged discrimination that occurred on
approximately December 12, 1994. Mr. Gonzalez was interviewed by the EEO counselor on
January 4, 1995. During counseling, Mr. Gonzalez alleged that he was discriminated against on
the basis of his national origin (Puerto Rican) when he was not placed on a best qualified list
(BQL) or selected for a supervisory GS-14-1811 position with Internal Affairs in either Miami or
El Paso. A NRFDC was issued on February 9, 1995.

71. On February 13, 1995, Mr. Gonzalez filed a formal individual administrative EEO
complaint of discrimination, designated TD 95-2142 (Exhibit 50 hereto). The formal complaint
of discrimination was based primarily on promotion and assignment issues. On June 23, 2002, in
accordance with EEOC regulation 29 C.F.R. § 1614.107(a)(3), the Treasury Complaint Center
dismissed Mr. Gonzalez’s complaint because it was the basis of a pending civil action in United

States District Court.
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TD 00-1091

72. On December 6, 1999, Mr. Gonzalez sought EEO counseling, alleging that he was
discriminated against, based upon his race (Hispanic), when he was not selected for four GS-15
positions within the Office of Internal Affairs Internal Affairs (VA#'s HEADQ/99-148, 158, and
159MCC) (Exhibit 51 hereto). Mr. Gonzalez allegedly became aware that he was not selected
for these vacancies on October 8, 1999. Mr. Gonzalez also indicated his belief that he was
denied a lateral transfer based upon his participation in the class action. On February 1, 2000,
the EEO Counselor provided Mr. Gonzalez with a NRFDC.

73. On February 2, 2000, Mr. Gonzalez filed a formal individual administrative EEO
complaint of discrimination, alleging that he was discriminated against because of his race and
his prior participation in the administrative class action complaint filed by Mr. Contreras, when
he was not selected under vacancy announcements HEADQ/99-148, 158, and 159MCC (Exhibit
52 hereto). This was assigned case number TD 00-1091. By a letter dated February 24, 2000,
Mr. Gonzalez requested that the Washington TCC (WTCC) amend his complaint to reflect that
he first met with Linda Batts, Special Assistant to the Commissioner on EEO, on November 5,
1999, regarding his nonselection for VA#’s HEADQ/99-148, 158, and 159MCC, and to include
his national origin as Puerto Rican (Exhibit 53 hereto). On February 24, 2000, the WTCC
prepared a memorandum to file indicating the correct date of counseling should have been
November 5, 1999, not December 6, 1999 (Exhibit 54 hereto). On March 1, 2000, the WTCC
informed Customs and Mr. Gonzalez, that the following issue had been accepted: whether
management discriminated against Mr. Gonzalez based upon race (Hispanic), national origin

(Puerto Rican), and retaliation (prior EEO complaint and participation in Hispanic class action),
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when management did not select him on October 8, 1999, for promotion to the positions of
Supervisory CI, GS-1811-15, under VA#’s HEADQ/99-148MCC; HEADQ/99-158MCC; and
HEADQ/99-159MCC (Exhibit 55 hereto). On May 4, 2000, the WTCC notified Customs that

TD 00-1091 was administratively closed pending a decision on the class complaint.

TD 00-1209, TD 01-1068 and TD 01-1086

74. From the records in our office, it appears that Mr. Gonzalez contacted an EEO
counselor on July 14, 2000, to complain about a continuing pattern of non-selections (Exhibit 56
hereto). It appears that some of these non-selections occurred while counseling was ongoing;
other announcements were open at the time of the complaint and closed or were canceled shortly
after his complaint was filed.

75. On July 25, 2000, the WTCC notified Customs that the individual complaint in TD
00-1091 (above) would be divided, with the retaliation claim being processed as an individual
complaint (TD 00-1209). The issue accepted in the July 25, 2000 memorandum regarding TD
00-1209 was whether management discriminated against Mr. Gonzalez based upon retaliation for
previous EEO activity and participation in the class complaint, when management did not select
Mr. Gonzalez on October 8, 1999, for promotion to GS-15 under IA VA#’s
HEADQ/99-148MCC, 158MCC and 159MCC (Exhibit 57 hereto). The counselor issued a
NRFDC on September 22, 2000. On September 29, 2000, Mr. Gonzalez wrote to the Director of
the WTCC, asking that certain other non-selections be consolidated with TD 00-1209. On
November 22, 2000, the WTCC notified Customs that they had amended the acceptance letter

issued July 25, 2000, to include whether Mr. Gonzalez was discriminated against on the basis of
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retaliation for prior EEO activity when management did not select him from October 1999
through October 2000, for promotions in the following vacancies: (1) HEADQ/99-148MCC; (2)
HEADQ/99-158MCC, (3) HEADQ/99-159MCC, (4) INVSC/99-133]8, (5) INVSC/99-138]JS,
(6) INVSC/99-144]S, (7) INVSC/99-147], (8) INVSC/99-163]S, (9) INVSC/99-TKA, (10)
INVSC/00-007JS, (11) INVSC/00-061JS, (12) INVSC/00-070JS, (13) INVSC/00-072]S, (14)
INVSC/00-074]S, (15) INVSC/00-102, (16) INVSC/00-108JS, (17) INVSC/00-122, and (18)
HEADQ/00-154MMC (Exhibit 58 hereto).

76. On October 26, 2000, Mr. Gonzalez submitted a request for EEO counseling
regarding his failure to receive a cash award on October 16, 2000 (Exhibit 59 hereto). A
NRFDC was issued on December 20, 2000. On January 3, 2001, Mr. Gonzalez filed a formal
individual administrative EEO complaint, designated TD 01-1068 (Exhibit 60 hereto). On
February 2, 2001, the WTCC accepted the complaint. The issue accepted was whether Mr.
Gonzalez was discriminated against on the basis of reprisal and age when he was denied a cash
award, not assigned to act as Assistant Director or Director of Financial Investigation Division,
and not given career enhancing collateral duty assignments (Exhibit 61 hereto). The record does
not contain the dates that Mr. Gonzalez alleged the discriminatory events (other than the failure
to receive the cash award) occurred. Also, on February 2, 2001, it appears that the WTCC
accepted the same claim on the basis of race (Hispanic) and national origin (Puerto Rican),
designated this claim TD 01-1086, and notified Mr. Gonzalez that the WTCC ceased processing
the claim because it fell within the definition of the class complaint (Exhibit 62 hereto).

77. On March 1, 2001, Mr. Gonzalez was notified that 01-1068 would be consolidated

with 00-1209. On July 5, 2001, the Complaint Center responded to Mr. Gonzalez’s request of
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June 12, 2001 to further amend his complaint, 00-1209. The amended claims included Mr.
Gonzalez’s non-selection on the basis of retaliation for (1) SAC, GS-1811-15 under INVSC/01-
011, (2) SAC, Denver, CO in June 2001, (3) SAC, San Antonio, TX, in June 2001, and (4)
Deputy Regional SAC, announced under HQINT/01-003GH (Exhibit 63 hereto). Mr. Gonzalez
claimed that he learned of these non-selections in letters dated June 6, 2001 (Exhibit 64 hereto).

78. On July 19, 2002, the WTCC notified Mr. Gonzalez that TD 00-1209 and 01-1068
would be dismissed because the complaints were the basis of a pending civil action in United
States District Court.

79. An examination of the records of this office indicates that Mr. Gonzalez has not filed
any administrative complaints of discrimination against the Secretary of the Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaints of discrimination described above and the documents referred to therein.

Ricardo Sandoval

TD 94-4099 and TD 97-4289

80. According to the CTS records maintained by this office, Mr. Sandoval filed a formal
individual administrative EEO complaint on November 8, 1993, alleging discrimination based on
national origin. The complaint was designated 94-4099. No issues were listed. Mr. Sandoval
withdrew his complaint on April 4, 1994 (Exhibit 65 hereto).

81. On August 7, 1997, Mr. Sandoval filed a formal individual administrative EEO
complaint of discrimination alleging discrimination based on national origin and reprisal for

prior EEO activity. The complaint was designated 97-4289. The matters causing the complaint
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are indicated as terms and conditions of employment. The case was dismissed on September 18,
1997, due to his failure to state a claim. There is no information in the case file indicating that

Mr. Sandoval appealed the dismissal.

TD 94-4070 and TD 94-4158

82. According to CTS, Mr. Sandoval filed a formal individual administrative EEO
complaint of discrimination on February 3, 1994. The complaint was assigned case number TD
94-4070. The basis of the complaint was national origin and reprisal and concerned a
promotion/non-selection and a directed reassignment. The Department of the Treasury issued a
final agency decision finding no discrimination on March 10, 1995 (Exhibit 66 hereto). There
was no appeal of this decision.

83. According to CTS, Mr. Sandoval filed a formal individual administrative EEO
complaint of discrimination on June 8, 1994. The complaint was assigned case number TD 94-
4158. The basis of the complaint was national origin and reprisal and concerned a directed
reassignment. The Department of the Treasury issued a final agency decision finding no

discrimination on April 10, 1995 (Exhibit 67 hereto). There was no appeal of this decision.

TD 96-4247

84. An examination of the EEO complaint records of this office indicates that on June
18, 1996, Mr. Sandoval sought EEO counseling because he allegedly was subjected to
harassment and retaliation in the form of an Internal Affairs (IA) investigation that was

unfounded and intended only to harass him. The counseling report notes that he claimed he
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became aware of the alleged discrimination on May 7, 1996. On August 19, 1996, Mr. Sandoval
was issued a NRFDC.

85. On August 30, 1996, Mr. Sandoval filed a formal individual administrative EEO
complaint of employment discrimination with the Department of the Treasury (Exhibit 68
hereto). This complaint was designated 96-4247. He alleged that he had previously filed EEO
complaints, TD 94-4158 and TD 94-4070, which were, at the time, the subject of a lawsuit in
federal court in San Diego, and that two IA agents initiated investigations of him based on
unfounded allegations.

86. On November 13, 1996, the San Francisco Regional Complaints Center notified the
Customs Service that it had received a formal complaint of discrimination from Mr. Sandoval
and accepted the following basis and issue for processing: whether the agency conducted an
Internal Affairs investigation on Mr. Sandoval from March 20 through May 7, 1996, because of
discrimination based on his age (Date of Birth: May 10, 1955) and in retaliation for prior EEO
activity (Exhibit 69 hereto).

87. On March 26, 1998, OEOP rendered a final decision on Mr. Sandoval’s complaint,
finding that the evidence was not sufficient to support a claim of discrimination based on age or
retaliation (Exhibit 70 hereto). OEOP further notified Mr. Sandoval of his appeal rights. There
was no appeal taken.

88. An examination of the records of this office indicates that Mr. Sandoval has not filed
any administrative complaints of discrimination against the Secretary of the Treasury, either
individually or as a class agent on behalf of a purported class of Customs employees, other than

the complaints of discrimination described above and the documents referred to therein.

31



Case 1:02-cv-00923-JR  Document 22-6  Filed 03/20/2003 Page 32 of 32

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: /{”/2,15/3 /9

, 2003
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MARIAM HARVEY )
Assistant Director for Complaint Qperations
Office of Equal Opportunity Program
Department of the Treasury
1500 Pennsylvania Avenue, NW
Metropolitan Square, Room 6070
Washington, D.C. 20220



Case 1:02-cv-00923-JR  Document 22-7  Filed 03/20/2003 Page 1 of 8

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, ET AL.))

Plaintiffs, )
)
V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)
DECLARATION

[, PAUL MICHAEL KILCOYNE, declare the following to be true and correct:

1. I am the Director, Covert Operations Division (COD), Bureau of Immigration and
Customs Enforcement. Prior to March 9, 2003, T held this position in the U.S. Customs Service.
On March 9, 2003, I was transferred, along with the majority of special agents at the Customs
Service, to the Bureau of Immigration and Customs Enforcement in the Department of
Homeland Security. I have been Director of the COD since July 2001 and joined the Customs
Service as a special agent in September 1985. I served in the Customs Headquarters Smuggling
Investigations Division from 1991 to 1998, and as the Associate Special Agent in Charge
(ASAIC) in San Juan, Puerto Rico, from January 1998 through July 2001. Before joining
Customs, I was a police and training officer with the Los Angeles Police Department for seven
years.

2. The COD was established in the Customs Service in the mid-1980s.

3. The COD coordinates, reviews, plans and implements all certified Customs covert

operations. The COD also trains and certifies special agents for undercover work, and
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additionally certifies other agency employees and state and local law enforcement personnel who
participate with special agents in task forces.

4. As Director, I oversee all of the program managers in the Division to ensure that all
undercover operations are in compliance with established Customs policy and procedure. [ have
personally performed training for covert operations regarding controlled deliveries and case
management.

5. “Certified” covert operations (also known as undercover operations) are likely to be
long term, undercover investigations, conducted by special agents who have volunteered, been
trained, screened and certified.

6. Many special agents also perform “casual” undercover duties as an element of one of
their own investigations, or assist other investigations by performing undercover duties, such as a
“buy,” a “pick-up” or a “drop off”” of money or contraband, or making a telephone call or
engaging in a conversation during a meet or introduction scenario.

7. Participation by special agents in all covert operations, both certified and casual, is
always on a volunteer basis.

8. Special agents in the certification program are clearly instructed that their participation
in the program is one of the few strictly voluntary assignments at Customs. Specifically, agents
either volunteer for participation, or they can be recommended by a supervisor. However, even
recommended agents are not required to participate in the program. In my experience, itis an
honor to be recommended for participation.

9. Because certification training for undercover operations is conducted on a volunteer

basis, special agents are provided several opportunities to opt out of the training program.
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10. During undercover training, students are advised by the instructor that they should be
involved in the planning stages of all undercover operations, and any apprehensions they may
have should be resolved to their satisfaction prior to proceeding with the operation. As an
additional safeguard, throughout the undercover certification class, students are advised to
discuss with fellow students and experienced class coordinators (who are peers in the program),
any issues or apprehensions they may have about working as an undercover operative.

11. During training, a psychological evaluation and certification of every agent is
conducted by a licensed psychologist specializing in undercover as well as law enforcement
matters. This is done to assess the agent’s ability to participate in undercover operations and to
determine their capacity to perform undercover work. The psychological evaluation is also
intended to ensure that the agent is voluntarily participating in the program. Furthermore, every
SAIC office has an undercover operations psychological liaison coordinator, who has access to
the contract psychologist, in the event any psychological issue should arise pertaining to
undercover operatives.

12. Annual evaluations are made of undercover agents’ ability to continue in the
operations at the field level.

13. Undercover operatives may opt out of an ongoing undercover investigation (both
certified and casual) at any time, to ensure the safety of the undercover agents.

14. No special agent is forced to perform undercover work of any kind, even on an
informal basis, since to do so could jeopardize the safety of the agent or others, and result in an

unsuccessful investigation.
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15. Numerous Hispanic special agents, as well as agents of other national origins and
races, have performed undercover work, solely on a volunteer basis, as coordinators, instructors,
students, and operatives.

16. Many special agents have told me that they participated in the covert operations
program because it enhanced their promotion potential. In my experience, participation in the
certified undercover program has been career enhancing for many special agents.

17. The COD maintains a database of certified undercover operatives. This database
indicates which special agents are available to perform undercover operations, as well as their
level of certification, specialized skills, availability for participation, performance parameters,
and all federally issued identifications and/or licenses.

18. A recent inquiry of the COD database and class and certification files was performed

and the information was utilized to create the attached Exhibit 1.

The Plaintiffs

19. The COD records reflect that Miguel Contreras completed undercover operative
school on March 21, 1991, but that he has not participated in any certified undercover operations.
Headquarters has not assigned him any undercover ID. (Exhibit 1)

20. The COD records do not reflect that Ruben Gonzalez has attended the undercover
operative school or participated in any certified undercover operations. Nor has Headquarters
assigned him any undercover identification. (Exhibit 1)

21. The COD records reflect that Stephen Mercado completed undercover operative

school on July 22, 1993. Additionally, Mr. Mercado completed an undercover psychological
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evaluation on March 28, 1995. The records reflect that Mr. Mercado’s participated in Operation
Whiteline. (Exhibit 1)

22. The COD records reflect that Ricardo Sandoval completed undercover manager’s
school April 19, 1994. Mr. Sandoval was also issued an undercover social security number on
February 11, 1998, which he returned to COD on November 26, 2001. The database does not
reflect participation in any certified undercover operations. (Exhibit 1)

23. The COD records reflect that Ramon Martinez completed the undercover operative
school on May 24, 1991. The records do not reflect issuance of any undercover identification or
participation in any certified undercover operations. (Exhibit 1)

24. The COD records reflect that Frank Almonte completed the undercover operative
school on May 6, 1995. The records do not reflect issuance of any undercover identification or
participation in any certified undercover operations. (Exhibit 1).

25. The COD records reflect that William Velasco completed the undercover operations
manager school on May 5, 1998. The records reflect issuance of an undercover operative credit
card on August 5, 2002. The records do not reflect issuance of any other undercover
identification or participation in any certified undercover operations. (Exhibit 1).

26. The COD records reflect that John Yera completed the undercover operative school
on March 21, 1991. The records reflect issuance of an undercover social security number on

November 13, 1989. (Exhibit 1).
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I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: & 2 / /2003,
/

p //“ /ﬂ//LcVﬂ/&Z

PAUL MICHAEL KILCOYNE
Director, Covert Operations Division

Bureau of Immigration and Customs Enforcement
1300 Pennsylvania Ave, NW
Washington, D.C. 20229
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EXHIBIT 1
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This information was obtained by checking covert

database, covert class tolders/records and UC agent file folders.

Miguel Contreras

Ruben Gonzaiez

Stephen Mercado

Ricardo Sandoval

Ramon Martinez

Frank Almonte

William E. Velasco

John Yera

UC class # 9302 Date 03211991
Short term UC certification (03191991)

UC Managers # 9301 Date 12031992

No UC ID listed in database

No UC ops listed in database

No UC agent file folder

Not listed in database
No UC agent file folder
Not listed in any class folders/records

UC class # 9302 Date 07221993
Short term UC certification (07221993)
UC Mangers # 9601 Date 03071996

UC Psych Coord (# unk) Date 04281995)
UC Recordkeeper # 9601 Date unk

No UC ID listed in database

Operation Whiteline listed in database (no dates)
No UC agent file folder

UC Managers # 9402 Date 05191994

No UC ops listed in database

UC SSN ID issued 02111998, returned 11262001
UC agent folder just lists UC ID info

UC class # 9103 (1A) Date 05241991
No certification listed in database

No UC ID listed in database

No UC ops listed in database

UC agent file folder only has bio info

UC class (# unk) Date 04061995
No certification listed in database

UC credit card issued 08052002

No UC ops listed in database

No UC agent file folder

UC Managers (# unk) Date 04151988
Not listed in database
No UC agent file folder

UC class # 9302 Date 03211991
Short term UC certification (03191991)

UC SSN ID issued 11131989

No UC ops listed in database

No UC agent file folder
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al,, )
Plaintiffs, )
) o
V. ) Case No. 1:02CV00923(JR)
_ )
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

SUPPLEMENTAL DECLARATION

I, MARIAM HARVEY, declare the following to be true and correct:

1. Tam the Assistént Director for Complaint Operations, Office of Equal Opportunity
Program (OEOP), Department of the Treasury, Washington, D.C. I have held this position since
August 2001. Prior to occupying this position, I served as Deputy Director, OEOP, from 1999-
2001. I was the Chief, Complaint Operations, from approximately 1996 to 2001, This
declaration is based on my personal knowledge or information provided to me in my official
capacity.

2. On March 19, 2002, I executed a declaration in connection with the above referenced
litigation. That declaration contained 88 pa;agraphs and 70 exhibits.

3. As previously attested to, as the Assistant Director for Compl‘:iint Operations, OEOP, I
am the custodian of official agency records relating to the filing, administration, and disposition
of formal administrative complaints presented to the Department of the Treasury, including the
Bureau of Customs and Border Protection (formerly known as the U.S. Customs Service).

4. Attached hereto is one additional exhibit obtained from Plaintiff Ruben Gonzalez’s
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investigativé file designated TD-1068. This exhibit is an Unswom Declaration from Marcy
Foreman that was executed on July 16, 2001. At the time, Ms. Foreman was the Division
Director, Financial Investigative Programs at the Customs Service.

5. This Exhibit is a true and correct copy of the Unsworn Declaration of Mar;:y Foreman
contained in the above referenced investigative file.

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing‘is true

and correct to the best of my knowledge and belief.

Executed on: ZEZM K0, 2003
Do b o,
MARIAM HARVEY
Assistant Director for Co int Operations

Office of Equal Opportunity Program
Department of the Treasury '
1500 Pennsylvania Avenue, NW
Metropolitan Square, Room 6070
Washington, D.C. 20220

TOTOS P.3B3
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EXHIBIT 1
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AFFIDAVIT
-~ OF
Marcy Foreman
(Management Official)
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UNSWORN DECLARATION

SUBJECT: Discrimination Complaint of Ruben Gonzales v. Paul H. O'Nelll,
Secretary of the Treasury

UNSWORN DECLARATION UNDER PENALTY OF PERJURY

In response to information requested by EEO Investigator Benjamin

R. Lazaro, and in accardance with the provisions of 28 U.S.C. 1748,

|, the undersigned, Marcy M. Forman, do hereby make the following

unswom declaration, under penalty of perjury, pertinent to the abave
stated subject: '

1.  Please state your name, title, series, grade and age.

* | am employed by U.S. Custams Service as the Division Director,
Financial Investigative Programs, GS-1811-15, in Washington, D. C.
My date of birth is November 16, 1958.

2.  Did you have knawledge of the Complainants prior activity in the EEO
prccess (flled an EEO complaint and is a member of a class
complaint)? If so, when did you become aware and how did you
acquire this knowledge? What was your role in that prior EEO
activity? Were you aware of the Complainant’s Age?

e Yes, | leamed of the prior EEO complaint filed by the complalnant when
an EEQ counselor, out of Front Royal, Virginia contacted me. | had
heard that the complainant was probably 2 member of the Hispanic
Agents class action complaint, but | do not recall who told me or when.
Regarding the prior EEQ complaint, the anly role | had that | am aware
of was giving a statement to the EEQ counselor aut of Front Royal. |

am not aware of the complainant’s age.

3. Please provide a brief employment history for the last two years.

o Division Director, Financial Investigations Division, 08/12/89 — Present,
Assistant Special Agent in Charge, Houston, Texas, 05/97-08/83

5000364
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4.  What is your professional relationship with the Caomplainant and what
is the duration of this relationship?

« |am the camplainant's second line supervisor. | have been the
complainant’s secand line supervisor since my amrival on September 12,
1998. |

5.  Why was the Complainant denied an award for his participation in
Operation Powerplay? Please describe the process involved in the
giving of awards for this operation. Please indicate who received
awards for this operation and why they received awards

« | was the manager who made the decisions as to who received these
awards. 1am also the initiating official on the award submission, and
John Vamone, Assistant Commissioner of Investigations, is the
approving official. Based upan my recollection, there wefe a number of
reasons that the complainant did not receive an award for his
participation in Operation Powerplay. Firstly, there were limited monles
10 be awarded. Therefore, | established certain criteria when
determining who should receive an award. Those criteria pertained to
thase employees who went above and beyond their assigned tasks.
Specifically, those Individuals who were instrumental in initiating and
:mplementing the operation, and those individuals who volunteered to
work evenings and weekends, recelved awards. To the best of my
racollection, the complainant had the same opportunity as the other
group members to volunteer to lead, initiate, and implement this
aperation. The complainant chose not to. In addition, to the best of my
recollection, the complainant, unless assigned, did nat volunteer for any
evening or weekend shifts. The compiainant only did what was tasked,
nothing above or beyond thase duties.

The following individuals received awards for Powerplay.

Carlos Cortez — Supervisory Intelligence Analyst, Ot

Martha Schwing — Intelligence Analyst, O

Donald Anderson - Program Analyst, QFQ

Efrain Perez — Program Officer, OFO

Charles Bartoldus — Deputy Diractor, Outhound Pragrams, OFO

10065

apLN=



Mar-20-2003 (2:a&m 1:02ypv-00923-JR  Document 22-8  Filed 03/20/2003 tR@pe 7 mfA®  F-150

~ 6. Marcy Forman ~ Divislon Directar, Financial Investigative Pragrams Ol
7. Catherine Sanz - Program Manager, O|
8 John Kelleghan — Program Manager, Ol
9.  Joseph Catanzarite — Program Manager, Ol
10. Pamela Caudill - Program Manager, Ol
11. Dale Hickman — Program Manager, Ol
12. Angelo Torres — Program Manager, Ol
13. Michelle Gonzalez - Desk Officer, Ol

The aforementioned listed employees received awards because they were
either instrumental in the development and implementation of Operation
Powerplay, volunteared for assignments including weekends and evenings,
or ensured the timely and accurate communication and caardination of all
enforcement activity under the auspices of this aperation.

6.  Why was the complainant not assigned to act in the position of
Assistant Director or Director of the Financial Investigations
Division? Please describe what criteria are used to determine acting

- assignments in the Division. Please indicate whao has acted in the
positions and the reasons they ware selected during the last two
years.

+ The complainant was not assigned ta act in the posifion of Assistant
Director or Director of Financial for several reasons. Foremost, |, as the
Director, having supervised the complainant, did not have confidence in the
complainant's abiiity to successfully act in those positions. The
complainant, in my opinion, lacked the depth of knowledge, experience,
and judgmental abilities. During my tenure as the Financlal Diractor, |
cannot recall when the complainant was assigned a project or task that he
did not ask the Assistant Director or his co-workers where he could get the
infermation and/or how to complate the assignment. The complainant
woulld regularly seek assistance on assignments that, at his level and
position, should have been rautine. The complainant, when present in the
office, would spend a significant amount of time on the telephone and/or
visiting with co-workers discuasing what | belisve were persanal matters.
During the last fiscal year, the complainant took a great deal of annual and
sick [eava. In fact, the camplainant had taken so much leave that when
calculating the complainant's certification for Law Enforcement Availabilfty
Pay (LEAP), he almost did not qualify. The compiainant was counseled

UﬂOOGS
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regarding his time and attendance since he would rautinely arrive at the
office at 8:00 a.m. and leave between 4:45 p.m. and 5:00 p.m. (Note: The
complainant did not have autharization to leave before 5:00 p.m. and it
would be extremely difficult to qualify for LEAP under this schedule).
Additionally, there are many issues and taskings that arise after 5:00 p.m.
that the complainant is routinely nat available to address.

The criteria | used for determining acting assignments were rather simple.
Unless otherwise engaged or committed, the Assistant Director for the
Division usually acts in my stead. When he is not available, | will then -
select an employee who is knowledgeable of the program and who | am
confident will address taskings as assigned. | do not recall designating an
acting Assistant Director, if the permanent Assistant is acting in my stead.

To the best of my recollection the following employees have acted in
the position of Director, Financial Investigative Programs:

» Anthony Mangione, Assistant Division Director

PPster Smith, Assistant Division Director (reported March, 2001)
John Kelleghan, Program Manager '
Martin Schramm, Program Manager

Catherine Sanz, Program Manager

Joe Catanzarite, Program Manager

”am Caudill, Program Manager

Dave Atwaod, Program Manager

This list is complete to the hest of my knowledge and recollection. As
stared above, the Assistant Directors were always selected to act unless
they were not available. The Program Managers listed above were
selacted to act at various times. Their selection wae based on their
knowiedge, exparienca, dependability and initiative while assigned fo this
division.

010067
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Why was the Complainant not given career enhancing collateral duty
assignments? Please describe what criteria are used to determine
collateral duty assignments. Please indicate anyone that has baen
given collateral duty assignments during the Jast two years and why
they were chosen for the assignments.

» The only collateral assignments that | am aware of in the Financial
Investigations Division are; Classified Document Custodian and
Alternate, and the National Fitness Coordinator. It should be noted that
the complainant was the Alternate Classified Documant Custodian for a
period of time. These duties were reassigned as the complainant was
given an extended TDY and Peter Smith, who had recently arrived as
ihe new Assistant Director, was available to take aver this tasking. | do
not view these collateral duties as necessarily career enhancing, and as
stated above, the complaint did occupy one of these assignments. | do
not recall the complainant ever requesting and/ar indicating an interest
in a collateral assignment.

To the best of my recollection the fallowing individuals have been assigned
collateral duties during the last two years:

John Kelleghan, Primary Classified Document Custodian
Ruben Gonzalez, Alternate Ciassified Document Custodian
Petar Smith, Altemate Classified Document Custodian
Anthony Mangione, Altemate Classified Document Custodian
Dave Atwood, Primary Classifled Document Custodian
Williarm John Davis, National Fitness Coardinator

| was responsible for the selection of John Kelleghan and Peter Smith as
Pritnary and Alternate Classified Document Custodians. Program Manager
Kelleghan was selected as he had performed the same duties while
assigned to Internal Affairs. Assistant Director Smith was selected as an
alternate due to his availabllity and pasition.

The: Deputy Assistant Commissianer for Invastigations selected William
John Davis at the National Fitness Coordinator.

010068
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8. Was the Complainant's age and invoivement in the EEQ process
factors in the denial of a cash award for his participation in Operation
Povrerplay? Were they a factor in not giving him acting assignments
as Assistant DD or Director Financial Investigations? Were they a
facior in him not being gliven career enhancing collateral duty
assignments?

+ The complainant's age and involvement in the EEO process were never
factars or considerations in the decisian not to award the complainant for
his participation in Operation Power Play. As stated in question 2, to date,
1 am not aware of the complainant's age nor do | consider it a factor in his
job performance. The complainant's involvement in the EEQ process had
na hearing on his failure to receive an award. The complainant was never
denied an Acting position based upan his age ar invalvement in the EEO
process. The complainant, during my tenure as Division Director, has not
demonstrated the knowledge, initiative and leadership abllities needed to
take: on this responsibility. These are job performance criteria and nothing
else. Inregard to career enhancing collateral duties, the complainant for a
period of time was assigned a collateral duty. | do not view the coliateral
duties as described abave as necessarily career enhancing. Even so, the
complainant's age and invalvement in the EEQ process never played a role
in the selection process.

8.  Please provide any information you may deem necessary that is
relevant to the issues in these claims.

« | belleve it would be extremely helpfut to interview the compiainant's co-
warkers, current and formar, 1o get a perspective of the complainant’s

wark performance. | have been approached by co-warkers within and
outside of the division who have expressed cancern and/ar disdain with
the complainants work perfarmance.

| declare ihat the foregeing is frue and correct to the best of my knowledge and
000069
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belief.
Executed an this /b_day of ’_a{ 2001, at Washlngton, p.cC.

(Sign ra)

Marcy M. Forman

Divislon Dlrector

Financial Investigations Division
Office of Investigations

1300 Pennsylvania Ave, NW
Washington, D.C. 20229

Qvgo7p
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al.,, )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, LEE HEFFELFINGER, declare the following to be true and correct:

1. Tam the Acting Executive Director, Administration, Planning, and Policy in the Office
of Investigations, Bureau of Immigration and Customs Enforcement. Prior to March, 2003, 1
held this position in the U.S. Customé Service. In March, 2003, my office was transferred to the
Bureau of Immigration and Customs Enforcement in the Department of Homeland Security. I
also served as the Deputy Executive Director, Administration, Planning, and Policy in the
Customs Service from August 25, 2002 to November 5, 2002. This declaration is based on my
personal knowledge or information provided to me in my official capacity.

2. In my present position as Acting Executive Director, I supervise a full time staff of
103 employees. My duties include, but are not limited to matters related to financial resources,
personnel, case management, information disclosure, and logistics within the Office of
Investigations.

3. On or about March 12, 2003, at the request of Customs counsel, I directed a member

of my staff to retrieve the official training records of Miguel A. Contreras. The agency’s official
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training records are contained in an electronic database known as the Training Records and
Enrollment Network (TRAEN). TRAEN stores training information on employees. In addition,
per Customs Directive 51410-018A dated January 18, 2001, TRAEN also includes all completed
training of 1 hour or more and required training regardless of length. TRAEN began in 1990 but
includes all previous databases since 1982. Previously, the Customs Training Policy was
described in Customs Directive 51410-018 dated June 4, 1993.

4. The official record of training by Miguel Contreras, Exhibit 1, indicates that from
1988 to the present, he participated in 32 Customs sponsored training classes. This means that
Customs paid all costs associated with the training. These classes include, but are not limited to
Basic Agent Training, Critical Incident Training, and Imprest Fund Training.

5. Attached as Exhibit 2 is a key to understand the acronyms associated with where the

training was conducted. By way of example, 6YU equates to RAIC, Yuma, Arizona.

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: 3 / 19 // , 2003.

Lo W pon

LEE HEFFELFAIGER

Acting Executive Director
Administration, Planning, and Policy
Office of Investigations

Bureau of Immigration and Customs and
Enforcement

1300 Pennsylvania Ave, NW
Washington, D.C. 20229




Case 1:02-cv-00923-JR  Document 22-9  Filed 03/20/2003 Page 3 of 10

EXHIBIT 1
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SEL: TR I 1 TRAEN7C0?3$E SCHEDULE PRD CPEZ20302 CMBZU3UL

SEL: TR I 1 TRAEN COURSE SCHEDULE PRD CPE203027 TMEZU301L
PE €ase 1:02-cv-00923-JRcrRacuneair2Z29 COPHed 03/20/2003 Page 6 f3HLo3 1i: 04

STARTING LOCATION CODE: CNE
CODE DESCRIPTION

CNE CUSTOMS NATIONAL ENFORCEMENT TRAINING

CNF CUSTOMS NATIONAL INTERNAL AFFAIRS TRAINING

CNG CUSTOMS NATIONAL GENERAL TRAINING

CNI CUSTOMS NATIONAL INSPECTION & CONTROL TRAINING
CNJ CUSTOMS NATIONAL ACADEMY DIRECTOR

CNL CUSTOMS NATIONAL CHIEF COUNSEL TRAINING

CNM CUSTOMS NATIONAL MANAGEMENT TRAINING

CNN CUSTOMS NATIONAL NON-ALIGNED TRAINING

CNO CUSTOMS NATIONAL EEO TRAINING

CNR CUSTOMS NAT'L STRATEGIC TRADE/REGULATORY AUDIT TRN
CNS CUSTOMS NATIONAL SPANISH LANGUAGE TRAINING

CNT CUSTOMS NATIONAL TRAINING

2009 PLACE CURSOR ON LOC CODE AND PRESS "ENTER'
PF1-SCRN HELP 2-FIELD HELP 3-RETURN 5-CLEAR 7-PREVIOUS
8 -NEXT 9-SUBMENU 10-MAIN MENU 11-ASDM 12-LOGOFF



SEL: TR T 1

SEL: TR I
PF

TRAEN COURSE SCHEDULE

1

TRAEN COURSE SCHEDULE

STARTING LOCATION CODE: 6YU

CODE

6YU
600
61A
62A
621
622
623
624
625
626
627
634

DESCRIPTION

RAC, YUMA, AZ
SOUTHWEST REGION
INTERNAL AFFAIRS,
INTERNAL AFFAIRS,
PORT ARTHUR, TX
GALVESTON, TX
BROWNSVILLE, TX
EL PASO, TX
PHARR, TX
NOGALES, AZ
LAREDO, TX
INTERNAL AFFAIRS,

RAC MCALLEN (DEACTIVATED)
RAC EL PASO

RAC SAN ANTONIO

5009 PLACE CURSOR ON LOC CODE AND PRESS 'ENTER'

PF1-SCRN HELP

8 -NEXT

9-SUBMENU

2-FIELD HELP 3-RETURN 5-CLEAR

10-MAIN MENU 11-ASDM

PRD CPE20302 CMEZU3UL
PRD CPEZ030Z CMEZUSulL

Ease 1:02-cv-00923-JFocaREcCUneArZ®Y COPed 03/20/2003  Page 7 o0 11797

7-PREVIOUS
12-LOGOFF



SEL: TR T 1 TRAEN COURSE SCHEDULE PRD CPE20302 CMEZU3UL

SEL: TR T 1 TRAEN COURSE SCHEDULE PRD CPE2D3VD2" UMkLUBTL
— Ease 1:02-cv-00923-JfbcaPEcunenr221 COPRed 03/20/2003  Page 8 ot 1o-°° 11:06

STARTING LOCATION CODE: OMI

CODE DESCRIPTION

OMI OFFICE OF MANAGEMENT - INDIANAPOLIS TRAINING

OML OFFICE OF MANAGEMENT - LOGISTICS AKA OSH

OMP OFFICE OF MANAGEMENT - PROCUREMENT

oMT OFFICE OF MANAGEMENT - TRAINING (OFFICE OF)

0MO OFFICE OF MANAGEMENT - MGMT STAFF

00OP HEADQUARTERS, OFFICE OF PLANNING

OPA HEADQUARTERS, OFFICE OF PUBLIC AFFAIRS

0PO HEADQUARTERS OFO, PASSENGER OPERATIONS DIVISION
ORR HEADQUARTERS, OFFICE OF REGULATIONS AND RULINGS
oSk HEADQUARTERS, OFFICE OF STRATEGIC PROBLEM SOLVING
0SS ADMIN SYSTEMS SUPPORT DIVISION

0TD HEADQUARTERS, OFFICE OF TRAINING AND DEVELOPMENT

2009 PLACE CURSOR ON LOC CODE AND PRESS '"ENTER'
PF1-SCRN HELP 2-FIELD HELP 3-RETURN 5-CLEAR 7-PREVIOUS
8 -NEXT 9-SUBMENU 10-MAIN MENU 11-ASDM 12-LOGOFF



SEL: TR T 1

SEL: TR I
PF

TRAEN COURSE SCHEDULE
TRAEN COURSE SCHEDULE

PRD CPE20302 CME20301
PRD CPE20302 CME20301

1 . :
Gase 1:02-cv-00923-Jbh ARgcumentia®f CoBifed 03/20/2003 Page 9 A3BL03 11:06

STARTING LOCATION CODE: MSD

CODE

MSD
MSE
MSF
MSJ
MSY
MTA
MTU
NCC
NCS
NDA
NYC
OFO

DESCRIPTION

CMC SAN DIEGO

CMC SEATTLE

CMC SAN FRANCISCO

CMC SAN JUAN

AVIATION BRANCH NEW ORLEANS - AKA AEN
CMC TAMPA

CMC TUCSON

NATIONAL COMMUNICATIONS CENTER (SECTOR)
NATIONAL COMMODITY SPECIALIST TRAINING
NAFTA CENTER, DALLAS, TX

AVIATION UNIT NEW YORK

HEADQUARTERS, OFFICE OF FIELD OPERATIONS

2009 PLACE CURSOR ON LOC CODE AND PRESS 'ENTER'
PF1-SCRN HELP 2-FIELD HELP 3-RETURN 5-CLEAR

8 -NEXT

9-SUBMENU 10-MAIN MENU 11-ASDM

7-PREVIOUS
12-LOGOFF



SEL: TR I 1

SEL: TR I
PF

TRAEN

COURSE SCHEDULE

AEN COURSE SCHEDULE
DesUmentPPel cdiiled 03/20/2003  Page 10 8f7¢-03 11:09

L Gase 1:02-0v-00923-JH o

STARTING LOCATION CODE: 6TU

CODE

6TU
6YU
600
61A
62A
621
622
623
624
625
626
627

DESCRIPTION

SAC, TUCSON
RAC, YUMA, AZ
SOUTHWEST REGION

INTERNAL AFFAIRS, RAC MCALLEN

INTERNAL AFFAIRS, RAC EL PASO

PORT ARTHUR, TX
GALVESTON, TX
BROWNSVILLE, TX
EL PASO, TX
PHARR, TX
NOGALES, AZ
LAREDO, TX

2009 PLACE CURSOR ON LOC CODE AND PRESS 'ENTER'
PF1-SCRN HELP 2-FIELD HELP

8 -NEXT

9-SUBMENU

3-RETURN
10-MAIN MENU

(DEACTIVATED)

5-CLEAR
11-ASDM

PRD CPE20302 CME20301
PRD CPE20302 CME20301

7-PREVIOUS
12-LOGOFF
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, et al., )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

[, RICHARD J. HOGLUND, declare the following to be true and correct:

1. I'am the Interim Director of Customs Investigations, in the Bureau of Immigration and
Customs Enforcement. Prior to March , 2003, I was the Acting Assistant Commissioner, Office
of Investigations, U.S. Customs Service. In March , 2003, my office was transferred to the
Bureau of Immigration and Customs Enforcement in the Department of Homeland Security.

This declaration is based on my personal knowledge or information provided to me in my official
capacity.

2. In my present position as Interim Director, I am responsible for the activities of
approximately 3,244 Special Agents, and a total staff of about 4,200. My duties include, but are
not limited to, the management and control of enforcement programs involving investigations
pertaining to, among other things, terrorist funds and weapons of mass destruction. I am also the
selecting official for merit promotions through the GS-14 level; I am the recommending official
for GS-15 selections.

3. Tam aware of the organization known as the Customs National Hispanic Agents
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Association, commonly referred to as CNHAA.

4. 1t is my understanding that the CNHAA, established in 1995, is a non-profit
organization established to promote the United States Customs Service (now the Bureau of
Immigration and Customs Enforcement) and the general welfare of Customs employees,
particularly Customs special agents of Hispanic descent.

5. Tunderstand that CNHAA sees its mission as fostering a positive
employee/management relationship, as well as nurturing and improving the relationship of
Customs with the community, particularly the Hispanic community. Furthermore, it works to
assure the equitable hiring, training, assignment, development, promotion and fair treatment of
all employees, particularly employees of Hispanic national origin.

6. 1 believe that the CHNAA bylaws indicate that the main purpose of CHNAA is to
improve Customs, particularly its special agent workforce, which is accomplished by working
with and supporting other organizations that represent minorities and women; working closely
with Customs management in the Offices of Investigations and Internal Affairs and their
counterparts in other Customs elements; assisting in the identification of members and other
potential Hispanic candidates for advancement within Customs; serving as an advocate for
| members and Hispanic employees in Customs that CNHAA represents relative to assignments
and promotions; working to increase the number of Hispanic managers in the Customs elements
the CNHAA represents; actively participating in activities promoting education and training for
Hispanic employees in the Customs elements that CNHAA represents; assisting members who
terminate employment with Customs, under honorable conditions, to obtain employment with

other government agencies or in the private sector; and working to obtain the support of all



Case 1:02-cv-00923-JR  Document 22-10  Filed 03/20/2003 Page 3 of 14

Customs managers in meeting the objectives of CNHAA.

7. 1 have been informed that there are approximately 250 members. The organization’s
focus is to provide a mechanism to all Hispanic Customs officers to receive specialized training,
mentoring and guidance in career development. The organization is similar to other advocacy
groups such as the National Association of Black Customs Enforcement Officers (NABCEO),
Women in Federal Law Enforcement (WIFLE) and National Organization of Black Law
Enforcement Officers (NOBLE).

8. Ibelieve that the Association will host its 6th annual Professional Development
Training Conference in Las Vegas in late June, 2003. The agenda for last year’s conference
included, but was not limited to, presentations on Green Quest, Anti-Terrorism, street survival,
managing stress, identity fraud, and cyber crimes. Last year’s attendance exceeded 100
members.

9. The policy to attend professional association conferences, such as the CNHAA
conference, is governed by Customs issuances dated March 27, 1996, and July 12, 1999, from the
Assistant Commissioner, Office of Investigations, and Internal Operating Procedures Notification
(IOPN) dated October 6, 2000. Attached hereto as Exhibit 1, 2, and 3. Briefly, all employees
may attend these conferences. However, each SAIC office has a limited budget within which to
pay the expenses of the employee who is to attend the conference. Accordingly, the general
policy has been that an employee can only attend one professional association conference per
year, at government expense (except if the employee holds an office in the organization, in which
case an exception may be granted to attend more often). Furthermore, “attendance at these

events is a privilege bestowed on employees by management and is not an entitlement.” See
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Exhibit 3.

10. In my view, such events may enhance an employee’s professional development.
However, attendance at such an event will not affect an employee’s salary or benefits.

11. Thave been both a recommending official and a selecting official with Customs. In
my view, while the attendance at a professional association meeting may be a beneficial activity
for employees, I have not viewed the attendance or non-attendance as a critical factor in
evéluating any employee’s application for promotion. To my knowledge, the training which may
be provided by such organizations is not sponsored, regulated or certified by Customs, nor is it

accredited by any other educational institution, and as such, its benefit is difficult to measure.

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: March 18, 2003, at Washington, D.C.

RICHARD J. HOGLUND
Interim Director

Customs Investigations
Bureau of Customs and Border Protection
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EXHIBIT 1
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UNITED STATES GOVERNMENT DEPARTMENT OF THE TREASURY

Memoran dum UNITED STATES CUSTOMS SERVICE;

DATE: MAR 27 333

FILE: PER-3-0I:0A MC
0I-96-52009

TO : See Distribution

FROM ¢+ Assistant Commissioner
Office of Investigations

SUBJECT: Proposed Interim Policy Guidelines for Attendance at
Advocacy Group Conferences

This memorandum establishes the interim policy for employee
attendance at advocacy group conferences (e.g. NOBLE, NABCEO,
CNHAA, etc.).

Albeit -the ICWIFLE is not considered an advocacy group, I am
requesting, for the purpose of adherence to the interim policy
guidelines, that the ICWIFLE be considered a “special
association” and included with the other advocacy groups insofar
as determinations are made concerning requests for attending
training approved by any of these groups. '

By way of background, in January 1995, the Offices of
Chief Counsel and Equal Employment Opportunity reviewed
the U.S. Customs policy relative to participation in
“special advocacy groups”. ICWIFLE was cited as an
example of a special advocacy group.

At an ICWIFLE meeting on February 16, 1995, the Deputy
Director, Ethics Office, Justice Management Division,
was requested to review the Memorandum of Understanding
for the interagency committee relative to statutory
prohibitions under Title 18 U.S.C 205. Based on the
Directors's review, the ICWIFLE was considered a U.S.
Government agency and not an advocacy Jgroup.
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The following guidelines listed below is our current policy
regarding attendance at advocacy group conferences. These
guidelines will provide direction until such time as a uniform
Treasury wide policy is formulated.

1.) Pursuant to the guidelines related to training described
below, an employee can attend no more than one conference
per year at the expense of the government. Any employee
wishing to attend additional conferences, during the
fiscal year, may do so at the employee’s own expense,
(e.g. travel, annual leave, etc.), consistent with office
operational needs and subject to supervisory approval.

2.) Funding for attendance at these events will have to be borne
by individual office budgets. When approving attendance,
consideration should be given to what can be approved
without seriously impacting operational spending
requirements. Please note that funds allocated to office
travel accounts will not be supplemented by Headquarters as
a result of funding shortages.

The intent of the above provisions 1s to continue, as closely as
possible, our current policy and practice that authorizes the
payment of expenses for employees to attend advocacy group
conferences so long as the conferences provide training that
meets the valid needs of the Customs Service (5 U.S.C. 4109).
Also, we wish to allow the widest possible employee participation
within the limits of operational necessity and funds
availability. '

In the case of internal advocacy groups, it has not always been
clear that the training offered by these groups has always met
the valid needs of the Customs Service. Therefore, before
granting official time for training in conjunction with employee
associations and advocacy groups, the approving official should
ensure that the training will enhance the professional
development or skills of an employee in his/her current position
and that the association is approved or sanctioned by Customs.

Until such time as a policy is established, the administering of
official time will be at the discretion of all Office Directors,
SACs, Air Center Directors, and Air Branch Chiefs consistent with
office operational needs. These managers are authorized approval
to grant official time in any amount up to, and including, five
working days for attendance at approved work related training.
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Approval authority for official time in excess of five working
days will be at the Deputy Assistant Commissioner level.
Requests in excess of 10 working days will require my approval.

Walter Biondi

cc: Headquarter Directors
Special Agents 1n Charge
Air Branch Chiefs
Customs Attaches
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UNITED STATES GOVERNMENT DEPARTMENT OF THE TREASURY {
M emora nd um UNITED STATES CUSTOMS SERVICE

paTe:  JUL 12 %3

. FILE: PER-3-Ol:AD:0SB

TO . See Distribution ' ,‘
FROM : Assistant Commission . %A ( :(
' Office of Investigatio ‘

SUBJECT: Proposed Policy Guidelines for Attendance at Association/Advocacy Group
~ Conferences

This memorandum establishes the policy guidelines for employee attendance at
association/advocacy group conferences/meetings (e.g. NOBLE, NABCEO, CNHAA,
ICWIFLE, etc.). It replaces the memorandum dated March 27, 1996, subject: Proposed
Interim Policy Guidelines for Attendance at Advocacy Group Conferences.

The Office of Investigations (Ol) encourages employee participation in the many
recognized organizations available at Customs. The intent of the following isto
establish a uniform policy that will allow the widest possible employee participation
within the limits of operational necessity and funds availability.

1)  Managers (Executive Directors, Office Directors, Special Agents in
Charge, Resident Agents in Charge, Attaches, Customs Senior
Representatives and Air Branch Chiefs) are authorized, at their discretion,
to grant official time, in any amount, for attendance at any
organization/advocacy group meeting/conference as long as it does not

seriously impact the operational needs of their office and it qualifies as
legitimate agency training. '

2) Funding for attendance (fravel, per diem, etc.) at these events is
authorized, but will have to be borne by individual office budgets. Please
note that funds allocated to office travel accounts will not be
supplemented by Headquarters as a result of funding shortages.

¢ d V1L6GT09Z% ON/00:L "LS/70%L 66 E1°1 (AnD) GIOT1 L76 C0¢ RDo110d B NyId NINQY HO¥d
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Any further questions should be direcied to the Director, Financial & Logistics

Management, Administration, Planning & Policy at (202) 927-1980.

Distribution: All Executive Directors

All Air Branch Chiefs

All Attaches and Senior Customs Representatives
All Special Agents in Charge :
All Resident Agents in Charge
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E; Inite d State 5
Customs Service

%Eéﬁmﬂ- of hwv&aésgﬁgaimsw

INTERNAL OPERATING PROCEDURES NOTIFICATION (IOPN)
NUMBER: 00-07 DATE: (OCT -6 2000

SUBJECT: Guidelines for Attendance at Professional Association Group
Training Conferences and Meetings

PROPOSING OFFICE: Administration, Planning and Policy
Office of Investigations (Ol)

DISTRIBUTION: All Ol Personnel

This establishes Ol policy guidelines for employee attendance at professional
association group training conferences and meetings. This replaces the memorandum
dated March 27, 1996, “Proposed Interim Policy Guidelines for Attendance at Advocacy
Group Conferences,” and the July 12, 1999, memorandum, “Proposed Policy
Guidelines for Attendance at Assomatlon/Advocacy Group Conferences.” The intent is
to establish a uniform policy that will allow the widest possible employee participation,
within the limits of operational necessity and funds availability.

Funding for attendance (travel, per diem, etc.) at these events is the responsibility of the
individual office. Office travel accounts will not be supplemented by Headquarters as a
result of funding shortages.

-
Attendance at these events is a privilege bestowed on employees by management and
is not an entittement. In general, recognized professional law enforcement associations
that may enhance an employee’s professional development include, but are not limited
to, the Hispanic American Police Officer Organization; the International Association of
Chiefs of Police; the National Organization of Black Law Enforcement Executives; the
National Association of Blacks in Criminal Justice; the National Black Police
Association; Women in Federal Law Enforcement; the National Native American Law
Enforcement Association; the Customs National Hispanic Agents Association; and the
Federal Law Enforcement Officers Association.

The authority to approve attendance at no more than one professional association
group training conference or meeting a year, at Government expense, is delegated to
Executive Directors; Deputy Executive Directors; Directors; Special Agents in Charge;
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Customs Attachés; and Air and Marine Branch Chiefs. These officials may grant the
use of official time or excused absence from duty up to 5 working days for employees to
attend professional association training conferences and meetings. Approval or denial

decisions should be based on staffing considerations, workload, budget, and, foremost,
the needs of the Service.

Local management may approve an exception to the policy and allow attendance at
more than one professional association training conference or meeting a year if the
employee holds an official position within the association, or has been given specific
responsibilities by an organization without necessarily holding an officially designated
position. in these instances, approving officials may approve the employee’s
attendance at more than one event a year.

All other requests from the same employee to attend more than one professional
association training conference or meeting within one year must be forwarded to the
Assistant Commissioner for approval or denial. All requests for official time or excused
absence from duty in excess of 5 working days to attend professional association

training conferences or meetings must be forwarded to the Assistant Commissioner for
approval or denial.

If employees elect to use annual leave to attend professional association training
conferences and meetings, the leave is subject to supervisory approval. In this case,
employees will be responsible for funding their own travel and registration expenses.

@,W

istant Commissioner
ffice of Investigations
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal.,, )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, JOHN J. SERAPHIN, declare the following to be true and correct:

1. T am the Director of Workforce Management for the Office of Investigations, Bureau
of Immigration and Customs Enforcement. I held this same position in the U.S. Customs Service
from May 2001 to March 2003 (on March 9, 2003, the Office of Investigations workforce was
transferred to the Bureau of Immigration and Customs Enforcement in the Dépa;rtment of
Homeland Security). Prior to that, I was the Acting Director, Workforce Management from
December 2000 to May 2001. I joined the Customs Service in 1978. This declaration is based
on my personal knowledge or information provided to me in rﬁy official capacity.

2. In my current position, my duties include the processing and coordination of all
personnel actions for the Office of Investigations, including hiring, training, staffing levels,
reassignments and promotions.

3. My office also oversees the Hardship Review Board and the foreign language award
program.

4. The mission of the Office of Investigations includes investigation of terrorism, fraud,

money laundering, child pornography, and the smuggling of arms, narcotics, and other prohibited
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or regulated items.

5. Approximately 3,244 special agents serve in the Office of Investigations (OI). Special
agent criminal investigators also serve within the Office of Internal Affairs (IA) (approximately
180), and the Office of International Affairs (INA) (approximately 97).

6. The approximately 180 agents who serve within 1A investigate criminal and serious
administrative misconduct by Customs employees. Agents often rotate between Ol and IA, and
a typical tour within IA is three to five years.

7. Rotations to IA are filled by a number of mechanisms: (1) merit promotions (i.e.,
agents are promoted into IA from OI, IA or INA); (2) responses to Treasury Enforcement
Communication System (TECS) announcements that seek volunteers; (3) a nomination system
(OI supervisors nominate agents working for them); and (4) requests by IA for certain agents that
have come to their attention. Only experienced agents (GS-13 and above) are rotated or
promoted into IA and INA.

8. Criminal investigators in INA conduct collateral investigations to support the
domestic offices; initiate investigations for referral to the domestic offices; conduct liaison with
local law enforcement officials/foreign counterparts to accomplish the aforementioned
responsibilities; and assist the international trade community and general public on Customs
issues.

9. The mission of Customs, which is headquartered in Washington, D.C., mandates a
presence throughout the country, with a current total of 20 Offices of the Special Agent in
Charge (SAIC), in OI. A number of subordinate field offices report to each SAIC; each of these
subordinate offices is called a Resident Agent in Charge (RAIC). Customs maintains

approximately 99 RAIC offices. There are also offices subordinate to the RAICs called Resident
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Agents Offices (RAs), of which there are approximately 14.

10. Customs Attache offices are located in many U.S. embassies abroad.

11. In addition, IA is broken into four Regional Special Agent in Charge offices with an
additional presence in 21 RAIC offices.

12. Currently, all series 1811 special agents, regardless of office, are required to agree to
mobility as a condition of employment, as stated in the pre-employment documents filled out by
applicants. Agents therefore agree, prior to entering duty, that they are aware that they may have
to relocate for the good of the service, and they agree to do so if and when it is necessary.
Mobility is also listed as a work environment factor in most, if not all, GS-1811 position
descriptions.

13. New series 1811 special agents may not decline the location of their first assignment
and are required to remain in that assignment for at least three years. Afier that time, they may
apply for a lateral reassignment or rotation elsewhere.

14. Mandatory employee relocations are called directed reassignments, for which
moving and relocation expenses are paid by the government.

15. The directed reassignment process is utilized to move employees to offices and
locations where they are needed.

16. Under authority of Customs Directive 099-51335-002 (entitled “Directed
Reassignments,” and dated August 23, 1984), Assistant Commissioners at Customs, with the
concurrence of the Commissioner, can direct and effect reassignment of employees under their
line of authority as well as employees from other functional areas in headquarters and the field.

17. Reassignments pursuant to Directive 099-51355-002 are only to be effectuated for

legitimate management considerations such as, but not limited to, the need for an employee’s
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special expertise, lack of work at an employee’s present location, backlog of cases at the new
location, the elimination of tensions in the work place caused by personality conflicts, and/or the
need to remove an employee from an environment where his/her effectiveness has been
compromised.

18. I'have implemented reassignments for additional legitimate management
considerations such as staffing imbalances, new program needs, special projects, and for
disciplinary reasons.

19. In my experience, directed reassignments have only been effectuated for the
legitimate management considerations specified above.

20. In the case of directed reassignments, such relocations do not change the employee’s
base salary or benefits. However, the locality pay may change from location to location, and like
any move, the nature of the work may change depending on the needs of the specific office to
which the agent is reassigned.

21. In the case of voluntary lateral reassignments, usually the reassignment opportunity
is advertised in TECS, and all interested special agents can apply for the assignment. Lateral
reassignments are not promotion opportunities and do not change the employee’s grade, base

salary or benefits.
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I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief,

Executed on: 3// 7/ , 2003. 7/7 / ;

OHN JSERAPHIN ~
Dlrector Workforce Management
Office of Investigations
Bureau of Immigration and Customs Enforcement
1300 Pennsylvania Ave, NW
Washington, D.C. 20229
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal., )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, JACQUELINE SMALL, declare the following to be true and correct:

1. T'am a Personnel Management Specialist with the Office of Human Resources
Management, Bureau of Customs and Border Protection (formerly known as the U.S. Customs
Service). In March 2003, my office was transferred to the Department of Homeland Security. I
have held this position for seven years. Prior to this position, I served as Personnel Staffing
Specialist. This declaration is based on my personal knowledge or information provided to me in
my official capacity.

2. In my present position my duties include, but are not limited to, (1) providing staff,
position management, pay administration and related services to Headquarters and field offices;
(2) providing expert advice on personnel issues to the Branch Chief and to other personnelists;
(3) serving as a special assistant to the Branch Chief; (4) providing quality assurance of branch
work products; and (5) conducting special projects or studies.

3. In 1994, 1 was the Personnel Staffing Specialist on Announcement No. ENF1/94-

072J]S (Exhibit 1 hereto).
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4. This announcement was generated at the request of the agency’s Office of Internal
Affairs, which was seeking applications to fill GS-1811-14 Supervisory Criminal Investigator
positions in Miami, Florida; Laredo, Texas; and El Paso, Texas.

5. The announcement was opened on September 26, 1994, and closed October 17, 1994.

6. The records indicate that 52 applicants applied under this announcement.

7. Applicants could apply for one, two, or all three of the locations noted on the
announcement.

8. The announcement required each applicant to address six criteria. These criteria were:
(1) the ability to direct the operational activities of an office or program; (2) the ability to
supervise others; (3) the ability to identify problems and develop innovative programs/systems to
meet changing needs; (4) knowledge of federal laws and procedures and, specifically criminal
and civil laws and procedures; (5) the ability to communicate and interact effectively with other
elements and other federal, state, and local agencies; and (6) the ability to implement Equal
Employment Opportunity Program initiatives.

9. Because more than 10 applicants applied for the vacancies, a panel of subject matter
experts was established to review the applications. While I do not recall the specific number of
panel members or their names, it is my belief that, pursuant to the ordinary practice at the time,
there would have been three GS-14 members of the panel, with at least two from the Office of
Internal Affairs. The panel was independent from the selecting official.

10. Typically, the panel members would first review and score each application
individually. As indicated above, the vacancy announcement provided six criteria upon which

the scoring was based.
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11. Each primary criterion was scored with a 6 (excellent), 4.5 (good), 3 (moderate) or 0

(nothing). Each secondary criterion was scored with a 4 (excellent), 3 (good), 2 (moderate) or 0
(nothing).

12. Ordinarily, once each individual panel member rates an applicant, and before a score
can be attributed to the applicant, a consensus score among the raters must be reached. For
example, if on the first qualification an applicant received a score of 6 from two of the raters and
a score of 4.5 from the remaining rater, a discussion among the raters would occur to arrive at a
single score, either 6 or 4.5, for the particular qualification.

13. Once all the applicants received a total consensus score, I would then input that score
in the database tracking that announcement. The scores for Announcement No. ENF1/94-072]S
are attached as Exhibit 2.

14. As indicated in Exhibit 2, under the heading CRIT, applicants under this
announcement received a range of different scores, e.g., 30, 255, 75. As the maximum number
of points for each primary criterion is 6, and secondary criterion is 4, the total number of points
an application could receive is 30.0. Accordingly, these numbers do not show a properly placed
decimal point. Therefore, the scores should be read, e.g., 3.0, 25.5, 7.5.

15. Typically after the scores are calvculated, a cutoff score is established. While I do not
recall exactly what that cutoff score was for Vacancy Announcement ENF1/94-072JS, in my
opinion it was 22.5, because that was the lowest score indicated on the three selection registers
under this announcement.

16. After the cutoff score is established, a selection register is created for each vacancy.

The selection register is also referred to as the best-qualified list (“BQL”). The selection register

O8]
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would éonsist of the top ten candidates, in rank order, that made the cutoff score. For the El Paso
position, only eight applicants were on the selection register, or BQL, because only eight El Paso
candidates made the cutoff score (Exhibit 3 hereto). The scores of these eight applicants ranged
from 28.5 to 22.5. For the Laredo position, only three candidates made the BQL, along with one
alternate-staffing candidate (a candidate that does not have to apply for a vacancy competitively
because he/she has already attained that grade level in the announcement). The scores for those
three candidates ranged from 28.5 to 22.5 (Exhibit 4 hereto).

17. Once the selection register is created, the selecting official may select any of the
candidates on that list, or select an alternate staffing person if available. The selecting official
may not select an applicant that applied competitively but‘did not make the BQL.

18. Mr. Contreras received a score of 3.0, and did not make the BQL for either the
Laredo or El Paso positions. The selecting official, therefore, did not have the option of choosing
Mr. Contreras for those positions.

19. Inote that several applicants received no score. In my opinion, this signifies that
they were either candidates eligible for non-competitive selection (alternate staffing), or the

application was withdrawn at the applicant’s request.
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I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: /’7%0/7 /7 2003

Oﬂéﬂ/&é&m /éﬁ ngf

pACQUAﬁINE SMALL

ersonnel Management Specialist

Bureau of Customs and Border Protection
1300 Pennsylvania Ave, NW
Washington, D.C. 20229
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EXHIBIT 1
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DEPARTMENT OF THE TREASURY

UNITED STATLS CUSTOMS SERVICE :
MERIT PROMOTION PLAN -
'133‘_. P
Bargaining Unit Position
Supervisory Criminal Investigator (Resident Agent-in-Charge} . o
. *Pgsition 1o be filled is based on proposed reorganization® mxm Ng:::m ';]": :;’e'::‘;g —
T ; JNUNBER GF VACANUIES £ a5 .
PAY LA, S s AND GRADE ' ' §“ e Eg:nuomu vecancies may be filled within
Gs-1811-14 . C days after the clocing data,
ORGANIZATION AND DUTY STATION ' AXEX OF CONSIDERATION . -~
o " - ISERVICEWIDE: Appiications will be accepted from U.S,
Office of Organizational Effectiveness - . [Customs and the Department of Treasury status candidates only.
Office of Internad Affalrs ) :
Offica of Special Agent-in-Charge (UFTes GEherwiss TGTed ATV emplovee of the Department of the
Buty Locations :Bes Remorks T reasury may apply and be considered for any position.

SUMMARY OF DUTIES: The incumbent serves as first-line supervisor to approximately 3-6 Senior Special
Agents who are responsible for conducting tnvestigatiuns which are criminal, civil and/ or .admix%istr'ativc in
' nature. Responsible for the planming, organization, administration and coordination of all investigations and
programs. Supervises, directs and conducts complex and sensitive investigations involving Customs employees at
all levels within area of responsibility. Reviews, conducts surveys, and provides guidance and analyb:ls of
investigations. Provides guidance and advice to District and Regional management and Internal Affairs -
Inanagement cuncerninyg investigatlve strategy.
SUMMARY QF QUALIFICATION REQUIREMENTS . |
SPECIALIZED EXPERIENCE; One (1) year of specialized experience in or related to investigation of crimin2!
violations that provided the specific knowledge, skills, and abilities to perform successfully the duties of the
position. The one (1) year of qualifying specialized experience must have been equivalent to the level of
-difficulty and responsibility comparable to the next lower grade in the Federal service. Examples of qualifyiny
specialized experience include: . ' L
__ Leadership or membership of e military intelligence ar criminal investigative u_mp“o: component in which the
, principal duties consisted of security investigation, intelligence gathering, or criminal prosecution.

*_ Analyzing or evaluating raw investigative data and preparing comprehensive written investigative reports.
__ Investigating complex claims involving mrpec'u:dcrm}esctallegedﬁaud - '

. éontinued._oh Reverse

EOUALEMELOVMENT OPPORTURITY . All N0 G3Tes Wil D6 CONSIJEered WIthout Qscnminagon rar any NGNMerit reason such as race,
golor, relighan, 38x, 368, nEtonal origin, WUl political atfiliation, martal status, physical handicap df not a Joh facton, or membershid

or nonmembersnip In an employee organization. TR TS R
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Supervisory Criminal Investigator 10-17-94

.. /94-072JS
CLOSING DATE

T,
N

—

_ Investigating criminal cases requiring the use of recognized investigative methods and techniques and thar

may have included appearing in court to present evidence.

— Supervising or conducting interviews or interrogations that involved eliciting evidence, data or surveillanc

information.

__Law enforcement work in which 50 pereent or more of the time involved criminal investigations tequiring

the use of surveillance, undercover, or other criminal detection methods or techniques.

— Investigating computerized business and/or accounting systems and forming sound conclusions 8 1o relate

criminal business practices and compliance with Federal laws regulations.

Investigative work that required rapid, accurate judgment and sound decision-making in applying regulatic
instmctions, and procedures. , ‘

ROW TQ APPLY

Bargaining Unk Positions: Customs Emplovesy wishing to be considerad 1or this vacency should (1) forward » completed and eriginuity-signed SE-171 10 the
Personnel Office listed below, and (2 give 8 compietad Supplemental Qualifications Statament (CR307). Apgpraisal for Promotional Opportunities (CR-308), ar
COPY of Thaw current parformanes sppraisal of record (sither CF-188 or CR-281) ta their immediate supsrvisor on or befors the closing date.

Non-Bargeining Unkt Positions: Custome Emolovess wishing to be considersd for this vacancy should (1} forward 3 completed and originally-signed SF171 to
Perzonnat Qtfice isted below, and (2) give & compiatad Supplemental Quaiifications Statement (CF307). Appraisai for Promotions! Cpportunities (CR-306), ar
copy of thair cument parfurmancs sppriisst of record (sither CR-138 or CR281) to the Personnel Otfics listad below 2o Aa received o of before the closing di

Al ather tn'pﬁcim: {see areq of consideration) should forwand a compisted and originaity-signed SF-171 and 5 copy of their curvent appraisal of record to the
Petscnnal Office fisted befow, The CR-307, Susplsmentat Quaifications Statement (or its equivasent], is opticmal, but should ba submitted in order 10 receive
compiste considaration. Forms are avaiable from the Parsonnel Office fsted below.

(Dosa nat apply uniess chacked.) This position is coversd by Manual Bupplement 81335-11 (focmeriy 51920-031.  Selection Procedures for Key Managerial
Pesition. Applicants are 0 submit (1) a complated snd originallysigned SA-171, to the Personnal Office listad below, and (2] & ¢opy of their moxt recant
supervisary sppraisal of perfarmancs and a CX-308. Empioyss Supplements! Qualifications Statament snd Supervisory Appraissl for SES/Kay Managerial Post
to their current supervisor on or before the closing date. Appicants for thess pasitions should not submit CF308 or CR-307,

IMPORTANT NQTES:

1.

E S

Applcants wishing to ba notifisd of the receipt and disposition of thelr application shauld complete a CF-69. Netification to Appiicant, and submit i with the
171 10 the Parsonnel Otfics.

AR appiicants sre tequested to complate and submit an OPM Form 1388, EEO Background Survey Data Quertionnaire, with theit SE171 at the time of applics
However, compietion of this form is strictly voluntary and will i no way impset upen your ¢onsideration.

The SF171 musc be recsived in the Personnel Offica beiaw on or before the closing data listed on this vacency snnouncement.

Bargaining Unit Position: Customy Emplovess The $%171 must be postmerked by the closing date listad on this vacancy, Aoplcants must give a copy of the
308, CF-307, nd most recent sppraisal of fecord to their suparvisor on or before the closing dats. )

Noo-Bargaining Unit Posttion: Quptoms Empioyeas The SF-171, CF-307. and most recent appraisal of record must be recetved in the Personnsl Otfice listed be
or befors the tlosing dats. .

.

No additional information or attachments, other than as specified abovs, ane to ba submitted. Do ot submit copies of geiib’on description, awards, or tramin
certificates, '

J—

Quakfication determinations will be brsed sotely uéon information submitted in accordencs with the instructions ¢n this vacancy ennouncement.

MAING ADONESS: ) ADDTTIONAL INFORMATION ABOUT THIS YACANCY OR ABOUT THE

- U.S. Customs Serviéa

APPUCATION PROCIDURES MAY B OSTAINED BY CONTACTING:

Office of Human Resources . For coples: (202} 634-5240

Attn: ENF1/94-072J8

P.O. Box 68380 _ , For informatlon: (202) 834-5065

Washington, D.C. 20035-8360

THIS VACANGY ANNGUNCEMENT INCLUCES AN ADDITIONAL SHEET (CF 48, PAGE 3) WKICH LISTS THE CONDITIONS OF EMPLOYMENT AND GTHER
' : REQUIREMENTS OF THE POSITIONTS! TO 88 FILLED AS WELL AS ADDITIONAL REMARKS,

TAGE 2 " CUSTORS FORK 280
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.
CONDITIONS OF EMPLOYMENT AND OTHER REQUIREMENTS OF THIS YACANCY (those which #pply hava been checked).

— MAXIMUM ENTRY AGE, Agplicants who hitve not previcusly hekd & iaw enforcament position as defined In 5 USC 8331 ane l}xbi!ctw & maximum age
restrictionin filfing this position. Individuais who wil reach their 37th birthday bafors 8 certificata of best-quaified candidates is forwerdad ta the Selection
Offictal (approx, 510 cays atfter the siosing dats of this sanouncement) wit be found ineligible for this posiivn. hxdividuils who eech age A7 atterthe
certificateat best-quabfud candidztes has besn iasusd but befora the selection procss has besr compisted wil 40t be Txchuded because of age. Pleasebe
gertuinto indicate dste of birth on application, ' )

<X LAW ENFORCEMENT RETIREMENT, This pesitionhas __ primary _X _ secondary covsrags under § USC $336(c). Employess who reach age 50 or ovet with
at ks st twenty years of creditable sarvics as 8 w enforcamernt officer are qualified tor law snforcement retirament. Employses who reach age 55 with st

least twenty years of creditable ssrvice a3 3 law enforcernent officer ars subject to mandatory retirement from thet pesition.  * *

'3 BACKGROUND INVESTIGATION. This is a senaitive position and ths tantstive salsctes must underco and successtully compiete s backgreund investigationas
» condiition of placement/ratentionin the pasition, :

-2 FHVSICAL EXAMINATION. Thers are specitic physics| raquirements for this position snd the tertative selacton will be required té underge 3 physical
oxamination prior to actual plicementin the position. The Customs Sarvice will provide tha required examinationto all tentative seiectees.

‘% FTTNUSS PROGRAM PARTICIPATION, Positionis! fled from this vacancy announcsment are coversd by the Custorns Mandatury fitness Program for Law )
.. Entorcsment Pesitions. Selsctew will be required to undergo regular physical examimations. Employees who oscupy pesitions inshded in the Pogrammay, in
the future, be required to maintain 8 level of physical fitness in accordance with the standards and poficies of the LS. Customs Service; faikure to maintain
SUCh 8 fevel Of tRNESE May ad 10 ramOval 1rom the position or othir ACtions 84 may be 6pecitied in the progrem, ’

_‘k SUPERWSORYMNAGEéIAL PROBATIONARY PERIOD. Sslactssmay ba requirad to serva 8 one-yesr probationsry period upon lupoirm,ﬂlmto this position in
T accordancs with the Customs Policy en the probationary period for naw supervisors and rmanagars. Compietion of ant aporopriate Supervisory training course is

reguired in accordance with Customs Directive 51250-08. Completion of 2 2-week basic supsrvisary saminar at the Customs Service Academy in Givaco,

g;wcil i9 8 Drereguhsite for s0CCIntment to 8 SuBervisory position. Candidates from within the service will not be placed in the position pricr to completien of

— OVERTIME. This is 2 position which requires reguiar and recurring overtime werk and the telectes must be svalisble for such mm-
. X ADMINISTRATIVELY UNCONTROLLABLE OVERTIME (AUQ). AUO is approved for this position.

X gﬁEARMS. Selectee must quality in the use of firearms aftsr appointmant and may be réquired to carry and use firearmain the performance of the duties of
Mis pesition. '

_X_ DRIVER'S UICENSE. Selectssmust possesa of be able to obtain & valid statedriver's leense.
=X MOBILITY, Selecteemust be avafable for both temporary assignmentsand parmanent resssignmentsas the workiosd and needs of the Service dictate,

. .

. _%_ TAXRECORD CMECK. Salectsais sublectto the requirement of ths U.S. Deparument cf the Trassury to undergo & pre-sppsintmentas well as an snnust
 Income tax filing record cheek, '

—— MANDATORY COMPLETION OF BASIC TRAINING. Acceptanceof this position will require that the sslarteespand ___ weakaat N h ]
tormakaad course of requited basic tachnical traiing wivich must be succasstullycompleted according to the standards of the U.S. Customs Service. Failurs to
successfully completa the raquired courss of basic training in accordance with the standards and poficis of the U.S, Customs Stmce will be qrwnd for
mandatery rameval from this positiers such failuce will resuk in sither essignment te s diffarsnt pesitien, demotion, or separction from tho Sorvice by
spproprists procedures. - - . .

X_ TRAVEL, This position requires ___ dslly _X_ OVernight Tsvel ON 8 reguiaT and recurng Dssta In order to accomplish the dutivs assigred.
— UNIFORMS. This position raquires the selectento weer an officislly-spproved uriform while in a duty status. '
_X_ DRUG TESTING. Tha positionts) which may be flled from this vacancy snnouncement have been idsntitied a3 Testing Designated Fositions undsr the U.S.

" Customs Serviced, Drug-Free Worknizce Program. Satisfsctorycomoietion of the-drug test is » condition of placsment and/or smpicyment in the-pasision and
ncumbsents of this pesition sre, thereaiter, subjsct to Random Drug Testing.

—

REMARKS (1ho#0 Which OppY 10 this vacancy have Becn checkod). . : : ’

— TH!S POSITION HAS KNOWN PROMOTION POTENTIAL. Sslectes entering this position below tha GS___ Wvel will have noncompetitive promotion pote
. 10 thw full performancs levs! provided that al qualitication requirernents have besn met, the sbiftty to wurk ¥t e higiet level 15w bweh demonstrated, and there
is highar igvel work to be performad. .

. *® . .
— MERIT PAY. This position is covared under ths provisions of tha Marit Fay System.

__ ROSTERS. This it # long-tem vacancy annotmcemant which wil bé tised ta prepare a rostarof best qualitied candidates which muy bu used for & period ol(v —
Menths from the closing date of this snnouncement. Applicants who will become siigible for considerstion during thu_&h of this anncuncement must lm;m
By the closing date. Applicants for bargaining unit positions must meet afl time<n=grads and cualificstion requirementsin order to bu referred. Applicants
nen-bargeining 1nit praitione will he mfsred when they ars within xixty fryx nf masting al qualification and tnadnsgrada raquirements for the oosition.

- ___ COST-ORLIVING ALLOWANCE/GOVERNMENT QUARTERS. Selecteamay be efigibls for & cost-of-fiving sliowsnce (» foad percantage of the base saisry! of
.+ for government turniched quarters ot cortain duty statiena, . . . "

— 'GENER’C YACANCY ANNOUNCEMENT ROSTER. This is 8 long-term vacancy announcernent which will be used to prepare & roster of best qualified hie
cerndidates whivh Mmay bt used for 4 peried of 1 year from tha cicsing date of this anneuncement, Candidatssmay indicste s spucified numbaer of geegrayp
prefarancas{ds panding an the oscupstian). Compiets procadurss for dentificationof praference, dectination of offers and suspersion of application are
containgd on the sttachmeantto this announcement. .

— ADDITIONAL REMARKS maybe found Gn the reverse of this sheet.

. . . B N e e ee———
" RELOCATIONEXPENSES WILL BE PAID IF APPLICABLE, IN ACCORDANCE WITH CUSTOMS™ POLICY AND APPROFRIATE LAW AND REGULATION. =
US GPO: 10000t 0 TI8T4s : . FALE ] CRTONS FORM 48



Ser—&Zb—lo84  16:134 FRUM U s QuUsiums NS . O SN L)

10-17-54

1. Ability to direct the operational activities of an office or program. (Focus upon mamagement techniques used and
systems developed and/or implemented to improve activities of the office or program).

2. Ability to supervise others, (Describe permanent and temporary assignment (s), including time frames, Specif}"yc
.. responsibilities and supervisory techniques used). : )

3. 'Ability to identify problems and develop innovative programs/systems to meet changing needs. (Clearly indicate
Y!Dg trglgeavréil d;gmc of participation in the problem identification and solving process, specify techniques you hav
s zvelop).

4.  Knowledge of Federal laws and procedures and, specifically criminal and eivil laws and procedures. (Deseribe yc
di;vgme tipan)i ipation in various investigations specifically your role and the nature, extent and outcome of the

5. Ability to commmunicate and interact effectively with other elements and other Federal, state, and local agencies.
(Describe your participation in investigations, special assignments, etc., in which you had a role as coordinator or
. Agency representative). _ ‘

6.  Ability to implement Equal Employment Opportunity Program initiatives. (Describe experience and/or training th
demonstrates use of affirmative action techniques for employee recruitment, placement, selection for training, and
employee recognition, etc.). : :

IMMIGRATION REQUIREMENS: The Immigration Reform and Control Act of 1986 secks to preserve jobs for thos
who are legally entitled to them:~ American citizens and aliens who are authorized to:work in our country. This law
requires employers to verify that persons are eligible to work in the Ungited States and requires employees to provide 2
document or documents that establish identity and employment eligibility. . ‘ :

All application materials must be sent to the mailing address listed in this announcement. All material must have the
vacancy announcement number thereon, including the envelope in which the materials are mailed. There may be delays
receipt and processing of improperly addressed correspondence. :

Completion of a 2 week Basic Supervisory Seminar at the Customs-Service Academy in Glynco, GA is a prerequisite fo
appointment to a supervisory position. Candidates from within the Service will not be placed in the position prior to
completion of the course. -

SF-171’S AND CF-307°’S RECEIVED AFTER THE CLOSING DATE OF THIS VACANCY ANNOUNCEMENT

RELOCATION EXPENIES WILL £8 SAID 18 APPLICABLE, M ACCORDANCE WITH CUSTOMS” POLKCY AND APPROMRIATE LAW AND REGLILATION.
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EXHIBIT 2



PE'3
PF5

03/07 /0. Case1:02-cv-RP9R3<hiTsDocument B2MREr Eied 08£207200%F Paged24af@) CMK48701

Browse Key:

FLYNN
MANGIONE
WILKOWSKI
TIGHE
DEVANEY
GILLETTE
GONZALEZ
SORANNO
CALLAN
LYNCH
IGLIO
PALETTI
MAHABIR
CONNOLLY
CATANIA

I

VAS MENU
VAC VIEW

Il

THOMAS
ANTHONY
WALTER
JAMES
JOHN
HOWARD
RUBEN
DONA
STEPHEN
BRIAN
VINCENT
JOHN
JOEL
RAYMOND
LENORE

= SCROLL BACKWARD

BE SpooaoamEUGgEo <@

SOC SEC #
028342081
035462261
040429441
042387491
055604116
058344690
058486883
059501133
080409961
082347278
093522074
107420310
107467194
109448184

-119408881

Line Op
PF8 =

101194
101894
102094
101494
1017%4
102094
101894
101794
101394
101894
101894
101834
101894
101394
101794
tions:

SSN:

STA GR
14
14
14
14
14

14
J 14
14
14
14
J 14
14
14
14

CRIT
30
255
30
30
285

30

270
30
255

30
225
30

CDVBLRGQ
SCROLL FORWARD

PF12
PA2

LETTER
101394
101994
102194
101794
101894
102594
101894
101894
101394
101994
101894
101894
101994
101394
101894

PTS MENL
ASD MENLU



PF3
PF5 =
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Browse Key:

NAME :

O 'ROURKE
ROSSI
KARB
CLINE
WADE

CcoDY
DECOTIIS
WHITE
DELSANDRO
VITIELLO
O ' CONNELL
BORDEN
MULLINS
LAWRENCE
LOVE

VAS MENU
VAC VIEW

PF7

JAMES
VINCENT
ARKADIS
GREGORY
HENRY
JOHN
PAUL
DAVID
JOSEPH
GREGORY
MARY
DAVID
MARK
SCOTT

"KEVIN

SCROLL BACKWARD

gmEomngzupHON

SOC SEC #
127444101
138388297
140367145
145366887
148402073
154448102
157425024
172427057
185385397
219745053
227705619
228720031
262171671
262296491
264926746

Line Op

PF8 =

SSN:
RECVD sSTA GR CRIT
101794 14 225
101894 14 30
101794 14
101894 14 225
101394 F 14
101494 14 30
101894 14 75
101794 14 30
101894 14 225
101894 14 30
101894 14 225
100394 14 30
101394 B
101894 14 255
101794 14 30
tions: CDVBLRGZQ
SCROLL FORWARD PF12
PAZ2

LETTER
101894
101994
101894
102194
102694
101794
101994
101554
101994
101894
1019954
101394
101894
101894
101894

PTS MENU
ASD MENU



" Browse Key:

NAME :

CARTER
DEPP
MCCABE
ROGERS
WARD
DASPIT
PERNICIARO
POVLISH
PINEDA
HARGROVE
SAMPLE
PAYAN
FUNK
DAVIS
CONTRERAS

PF3
PF5

VAS MENU
VAC VIEW

RICHARD
STANLEY
KEITH
CLINTON
GERARDO
GARY
MICHAEL
MARCOS
ANDREAS
SCOTT
MIGUEL

gD

o =X

H
A
A

PEF7

SCROLL BACKWARD

SOC SEC #
265905524
267049783
267807545
364522500
429844127
436764611
439086772
445021379
450136642
457787741
460805191
465764106
512524156
523882611
526022423

Line Op

PF8

100594
101894
101894
101494
101894
1018594
101894
102094
101894
101794
101894
101154
101894
101194
100394
tions:

SSN:

STA GR

14
14
14
14
14
14
14
14
14
14
14
14
14
14
14

CRIT
30
30

30
255
225

30

30
245

30

30
225
285

30

CDVBLRGZQ
SCROLIL FORWARD

PF12
PA2

Caseé 2:02-cvARPR3cRITsDocamént RZMEER Fied 03420/2008 Pageri#:of20 CMK48701

LETTER
101994
1018394
101994
101794

101894
101994
101994
101994
101894
101994
101394
101894
101394
100594

= PTS MENU
= ASD MENU
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03/03,3 (Casé 1702-cV-DBOISMITS BOEUMBNIBYAER ENFdd BA/U/Z008  P&GE TS of potik+3 ™o

Browse Key: NAME: SSN:
NAME SOC SEC # RECVD STA GR CRIT LETTER
WALKER DANIEL R 526706074 101894 J 14 101994
BIGLER JACK M 536429390 101394 F 110494
PARKER THOMAS W 545021426 102494 14 255 101994
PARKER STEVEN W 555548456 101894 14 30 101894
BEARD CHARLES D 560644972 101394 14 30
DAVILA RAMON S 580092214 101454 14 30 101794
SHAW HENRY A 585302149 101494 14 30 101794
END OF APPLICANTS FOR THIS VACANCY Line Options: CD V B LRGQ
PF3 = VAS MENU PF7 = SCROLL BACKWARD PF8 = SCROLL FORWARD PF12 = PTS MENU
PF5 = VAC VIEW PA2 = ASD MENU
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EXHIBIT 3
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UNITED STATES CUSTOMS SERVICE

{{ U.S. CUSTOMS SERVICE MERIT PROMOTION PLAN
— SELECTION REGISTER
M 51335, P&PM _
Pt [ To the selecting official: The following is a summary of action taken by the evaluation board appointed to identify the best qualified candidates for the following position under the procedures of the Customs
Ment Promotion Plan You should read the nformation below and instructions on the reverse before taking selection action.
- Position 2. Grade
voLe : .
Supervisory Criminal Investigator (Resident Agent-in-Charge) GS-1811-14
—.. ) Locanon 4. No of Vacancies 5. Announcement No. 6. Closing Date
"—: El Paso, Texas one ENF1/94-072JS 10-17-94
- u 3. Candidates eiigible for no~competitive selection — see reverse, Part €. and instructions.
—— 3. Best Qualified Candidates Referred for Selection (The numbers in the left column are to be used for bargaining D ’/;\ls provided :or in SG';:;IaOZ 25.d. of thee(;usto(;nsx;r‘;;f’romon'on
- i i Y an, no evaluation rd was conven and c idates on tius
_ unit posinons. the numbers in the nght column are to be used for non-bargaining unit positions.) list are referred in ALPHABETICAL ORDER.
FOR BARGAINING Name (Candidates are isted in RANK ORDER) FOR NON-BARGAINING
UNIT POSITIONS Show “S™ beside selectee name(s) UNIT POSITIONS
S — Davis, Scott
Hanglone, snchony M%@&w nal
Iglio, Vincent
Jacqueline Small
Lawrence, Scott Personnel Staffing Specialist
Ine 11-7-94
Parker, T
o 10 VB2 - Thomas Parts Number: 91020000-94-0241
Two vacancies Hargrove, Gary
Thre
hree vacancies o' Connell, Mary
Zoul
“our vacancies , _Perniciaro, Keith
Tive
“ive vacancies
3ix
3ix vacancies > - One vacancy
Sev
3even vacancies > - Two vacancies
zigt
Zight vacancies - Three vacancies
Jine
Jine vacancies - Four vacancies
Ten
“en vacancies > - g Five vacancies
Ilev
Zleven vacancies > - Six vacancies
fwe
fwetve vacancies - -« Seven vacancies
«+———— Eight vacancies
- Nine vacancies
«4———— Ten vacancies
<«————— Eleven vacancies
S8V
3 { seventeen Vacancies —— .. «———— Twelve vacancies
§ E ;‘E Remarks
2 E = é 1 [ Selechan for vacancres indicated above 2 D :,:no‘c::;,;:,p::n
£t 20
3¢ X -
g ‘_: 2 213 [ 7] anernaie action raquesten as tollows
¢ 3
: ER] - " )
bl 3% { | Reassgritransier R e — /: 4 /,/ -
_ — N Selec;rZO}v(av (Sngnaluy/ // / - Date / /
. — {Name) oyl ,/ o a7 ', /ried) 9J
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EXHIBIT 4
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UNITED STATES CUSTOMS SERVICI
U.S. CUSTOMS SERVICE MERIT PROMOTION PLAN

SELECTION REGISTER

51335, P&PM

A. To the selecting officlal: The following is a summary of action taken by the evaluation board appointed to identify the best qualified candidates for the following position under the procedures of the Custorvs
Merit Promotion Plan. You should read the information below and instructions on the reverse before taking seiection action.

03/20/2903 ; Page 19 of 20 s =

1. Position B 2. Grade
&t Supervisory Criminal Investigator (Resident Agent-in-Charge) GS-1811-14
e 3. Location 4. No of Vacancies 5. Announcement No. 6. Closing Date
8 '  Laredo, Texas One ENF1/94-072JS 10-17-94

B. Candidates eligible for noncompetitive selection — ses reverse, Part E, and instructions.
C. Best Qualified Candidates Referred for Selection (The numbers in the left column are to be used for bargaining
unit positions, the numbers in the right column are to be used for non-bargaining unit positions.)

FOR BARGAINING
UNIT POSITIONS

As provided for in Section 25.d. of the Customs Merit Promation
Pian, no evaluation board was convened and candidates on thus
list are referred in ALPHABETICAL ORDER.

FOR NON-BARGAINING

UNIT POSITIONS
Jacqueline Small
Personnel Staffing Specialist
11-7-94

Name (Candidates are listed in RANK ORDER}
Show S’ beside selectee namae(s)

Davis, Scott

Mangione, Anthony

Funk, Andreas

Oni
Parts Number: 91020000-94-0241

One vacancy >
Twt

ALTERNATE STAFFING CANDIDATES

Two vacancies

ON REVERSE.

Thr
Three vacancies >
Fou
Four vacancies >
Five
Five vacancies >
Six
s Six vacancies > - One vacancy
ov
Ei Seven vacancies > - Two vacancies
9
Ni Eight vacancies > - Three vacancies
in
T Nine vacancies > < Four vacancies
en
- Ten vacancies > - Five vacancies
e
Twe Eleven vacancies > -« Six vacancies
wi
Twelve vacancies > < Seven vacancies
4————— Eight vacancies
- Nine vacancies
«4——— Ten vacancies
- Eleven vacancies
Sev
—
3‘-5 Seventeen Vacancies - «+——— Twelve vacancies
i
g E ] Remarks
a9 Readvertise; expand
s .; c :—';__-’ t [ setectontor .. _ __vacancies indicated above (] 2ren of consideration
it 29
3 T: - g 3. Alternate action requested as lollows:
v T
e Donicd Wollots
b= 7, e -
R Aranst L el -
K mass-gn ransfer P s:wmer égn?ﬁrey/// 10319/ / .
o S S P N 1/93/ KL
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- Competitive promotion procedures are not applicabie to the following candidates; they may be selected in any order as an alternate staffing meiﬁgd,;:i
S— Walker, Daniel : o o ' ) f;‘:z*

[

INSTRUCTIONS: Your most important responsibility as a selecting official is to select the individual who, in your judgment, is best qualified for the position
being filled. tn making this decision, you should be aware of the following options, as well as requirements, which apply to the selection process.

® The candidates on the best qualified list are referred in rank order. Selection may be made without regard to point scores within the best qualified group. You
should review the best qualified candidates’ qualifications as reflected on their applications and other documents; you should also review the CF-62 so that you

can consider the ratings received by each best qualified candidate for the various criteria. If you wish to select from the best qualified list, please note the fol-
lowing requirements:

® For bargaining unit positions, if you are selecting for more than 1 position, selection for the first vacancy must be made from among the first five
candidates on the list {(unless more than 5 were referred for one vacancy}; selection for the second vacancy must be made from among the first six
candidates, and so forth.
® For non-bargaining unit positions, if you are selecting for more than 1 position, selection for the first vacancy must be made from among the
first ten candidates on the list, selection for the second vacancy must be made from among the first eleven candidates, and so forth.
@ |f the evaluation board has referred best qualified candidates for more than one vacancy (check the number of vacancies shown in Item A.4.), but
you decide to select for fewer than this number of vacancies, selection must be made from among the appropriate number of candidates who would
have been referred for the number of vacancies for which you are actually selecting. Use the appropriate guide arrow in the left column of Item C
to heip you in applying these rules.
e For bargaining unit positions, a selection technique utilized by the selecting official must be unifarmly applied to all candidates referred on the
best quatified list, e.qg., if one candidate is interviewed, all will be interviewed. For non-bargaining unit positions, if one candidate on the best quali-
fied list is interviewed, all candidates referred should be interviewed.
e If no selection action is taken within 60 days following the closing date of the vacancy announcement, a new vacancy announcement may need

[ to be issued unless a tmely extension is obtained by the issuing personnel office. :

® There is no cobligation to select from the best qualified list. You may instead initiate other recruitment methods, identify an alternate staffing candidate, ex-

pand the area of consideration, etc. The candidates listed in tem E. above are eligible for selection in any order as an exception to competitive promotion pro-
¢ cedures. Such candidates are considered separately and may be selected as an alternate staffing method.

® After indicating your course of action in Item D., this document and all related material should be forwarded to the personnel office in a controlled envelope.
The appointiments of selectee(s) may be subject to approval by higher authority or special investigative requirements, and no information concerning selection
— should be released by you at this time. You will be advised by your personnel office at such time as this information may be released.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal., )
Plaintiffs, )
)

V. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, MARI YONKERS, declare the following to be true and correct:

1. Tam the Director of Employee Relations for the Office of Human Resources
Management, Bureau of Customs and Border Protection (formerly the United States Customs
Service). I have held this position for two years. I previously served as the Director, Labor
Relations, with the Department of the Navy, Indian Head facility from October 31, 1999, to
December 31, 2000. I have also served as a Branch Chief, Employee Relations, Headquarters
Operations, at the Customs Service. | have been employed by the federal government for 16
years in the labor/employment area and I am currently a GS-15. This declaration is based on my
personal knowledge or information provided to me in my official capacity.

2. Inmy current position, my duties include the administration of the agency’s Discipline
Review Board (DRB). The DRB is comprised of approximately 50 senior managers and
supervisors selected throughout the service who propose all adverse actions based on employee
misconduct. In addition, I provide advice and guidance to agency senior management on
imposition of discipline and adverse actions.

3. Thave been asked to provide information concerning the significance of (1) a letter of



Case 1:02-cv-00923-JR  Document 22-13  Filed 03/20/2003 Page 2 of 4

caution that was issued to Miguel Contreras on or about March 7, 2002; (2) a 1992 written
reprimand Mr. Contreras received for a security violation; (3) a 1998 investigation by the
Treasury’s Office of Inspector General (OIG) into Mr. Contreras’s possible misuse of the
Treasury Enforcement Communications System (TECS); and (4) a 2000 investigation by OIG
into an allegation that Mr. Contreras disclosed confidential information to his cousin (by
marriage), who was an alleged member of a drug smuggling organization.

4. The letter of caution was issued in connection with an interview that Mr. Contreras
gave to a newspaper. The resulting article and Mr. Contreras’s picture appeared in a local paper,
Bajo El Sol. Briefly, the article identified Mr. Contreras as a federal agent with the Customs
Service.

5. Letters of caution, such as the one received by Mr. Contreras, are not kept in an
employee’s official personnel folder, and they do not constitute an official disciplinary action.
Further, the issuance of such a letter does not result in any reduction of pay or loss in benefits.

6. The main purpose of a letter of caution is to put the employee on notice that particular
conduct lacked good judgment.

7. There is no reference to any 1992 written reprimand for a security violation in the
agency’s electronic system that tracks disciplinary actions. Nor is there any reference to such a
reprimand in Mr. Contreras’s Official Personnel Folder or the Department of Agriculture
database that is used to administer employee pay.

8. Accordingly, records do not indicate that the issuance of such a reprimand resulted in
any reduction of pay or loss of benefits for Mr. Contreras.

9. Customs counsel informed me that the 1992 written reprimand was issued to Mr.

Contreras by a Security Control Officer (SCO), a Customs employee, because Mr. Contreras had
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left hié TECS terminal on and unattended. I have further been informed that on or around 1992,
Customs Headquarters had become concerned about security awareness/lapses pertaining to
TECS, and a program was initiated wherein lapses witnessed by an SCO were to be written up as
special security reprimands and were to remain in the local office files for one year.

10. In my opinion, the special security reprimand issued by the SCO is not the type of
letter of reprimand that constitutes official disciplinary action by the agency. In the case of
official disciplinary action, unlike here, the letter of reprimand would ordinarily be issued by the
employee’s supervisor, and the employee would have a right to challenge the reprimand through
the administrative grievance process through a higher level official. Based on these facts, it is
my opinion that the 1992 reprimand did not constitute official disciplinary action by the agency.
Instead, it is more akin to a letter of caution, which is designed to remind the employee of
appropriate behavior (and in this instance, the importance of security awareness related to the
TECS system). In any event, there are no records showing any decreése in pay or reduction of
benefits as a result of a 1992 reprimand.

11. Concerning the 1998 investigation into the possible misuse of TECS by Mr.
Contreras, no such record of the investigation is contained in the agency’s database of
disciplinary actions. Nor is there a reference to such an investigation in Mr. Contreras’s Official
Personnel Folder or the Department of Agriculture database that is used to administer employee
pay.

12. Accordingly, this alleged investigation does not constitute official disciplinary action
and did not result in the loss of pay or benefits to Mr. Contreras.

13. The 2000 investigation concerned the allegation that Mr. Contreras disclosed

confidential information to his cousin (by marriage), Armando Duarte, an alleged drug smuggler.
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This allegation was not substantiated and did not result in the imposition of any discipline.

Accordingly, it did not result in the reduction of pay or loss of benefits.

I declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

&%d’a (11/\}\
MARI YONKAERS
Director, Emplpyee Relations

U.S. Customs Service

1300 Pennsylvania Ave, NW
Washington, D.C. 20229

Executed on??”o""if‘cf p— 2003.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MIGUEL A. CONTRERAS, etal., )
Plaintiffs, )
)

v. ) Case No. 1:02CV00923(JR)
)
TOM RIDGE, Secretary, )
Department of Homeland Security, )
Defendant. )
)

DECLARATION

I, SUSAN B. ZANER, declare the following to be true and correct:

1. I am a Supervisory Personnel Management Specialist for the Office of Human
Resources Management, Bureau of Customs and Border Protection, formerly known as the U.S.
Customs Service. I have held this position since October 4, 1992. Prior to occupying this
position, I served as a Supervisory Personnel Staffing Specialist. [ joined the Customs Service
on April 15, 1974. This declaration is based on my personal knowledge or information provided
to me in my official capacity.

2. In my current position, my duties include the review and implementation of the
Customs personnel systems, policies and procedures, and national recruitment.

3. On March 9, 2003, the U.S. Customs Service was transferred from the Department of
Treasury to the Department of Homeland Security and renamed the Bureau of Customs and
Border Protection. Also, on the same date, the majority of the Customs special agent workforce
was transferred to the new Bureau of Immigration and Customs Enforcement in the Department
of Homeland Security.

4. Generally speaking, Customs has been and remains the guardian of the nation’s
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borders; the agency’s mission is to enforce the laws of the United States, safeguard the revenue,
and foster lawful international trade and travel.

5. Prior to the government reorganization mentioned above, the Customs Service was
comprised of approximately 20,000 employees, including, but not limited to, customs inspectors,
import specialists, special agents, lab personnel, attorneys, accountants, personnelists, labor and
employee relations specialists, congressional liaisons, public affairs specialists, entry specialists
and other support personnel. The Bureau of Customs and Border Protection is now comprised of
approximately 40,000 employees. The Bureau of Immigration and Customs Enforcement is
comprised of approximately 14,000 employees, including, but not limited to, special agents,
detention officers, attorneys, personnel staff, and labor and employee relation specialists.
Non-competitive Advancement

6. Prior to July 2001, the career ladder for a Customs special agent, GS-1811, was GS-5
through GS-12. This meant that individuals hired as special agent, GS-1811, below the grade 12,
could advance to grade 12 through a series of automatic promotions pursuant to a designated
time frame. Promotions beyond grade 12 required applying through a competitive merit-based
selection process. Promotions to grades 13 and above were processed under the agency merit
promotion plan procedures.

7. Series 1811 is an occupational code for the criminal investigator position. Duties of
series 1811 employees include the investigation and enforcement of violations of Customs and
related laws, rules and regulations. These investigations may be civil or criminal in nature.
Investigations may include the conduction of interviews as well as the examination of physical,
documentary and other types of evidence.

8. In July 2001, the “journeyman level” for a Customs special agent, GS-1811, was
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raised to the GS-13 level. This was done through a classification review of the duties of the
position. The raising of the journeyman level allowed individuals hired as special agents below
the GS-13 level to progress to the GS-13 without additional competition.

Merit Promotion Process

9. All competitive promotions for special agent positions occur in accord with the
agency’s Merit Promotion Plan.

10. The Merit Promotion Plan (Customs Directive Number 51335-03) was issued on
August 13, 1986 (effective date was July 1, 1986). The plan provides systematic procedures for
filling positions through competitive promotion procedures to ensure that applicants receive fair
consideration for advancement opportunities for which they are eligible, and to ensure that
positions are filled by well-qualified individuals who can perform their duties effectively.

11. Under the merit promotion procedures, vacancy announcements are issued and
applicants apply for vacant positions by submitting an application, Form CF-307 (Supplemental
Qualifications Statement), Form CF-306 (Appraisal for Promotional Opportunities) and a copy
of their current performance appraisal.

12. An evaluation panel rates each applicant on the significant job-related knowledge,
skills, and abilities critical for successful performance in the position to be filled. Numerical
ratings are assigned based on these criteria to distinguish between the highly qualified and best
qualified candidates. The 10 highest scoring candidates are then referred as best qualified to the
selecting official in rank order. If fewer than ten candidates apply, the best-qualified list is
referred in alphabetical order. If he/she wishes to do so, the selecting official can interview the
candidates referred for selection.

13. At any time during the process of filling a position, a selection may be made from an
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alternate staffing method.

14. In 1991, Appendix C was added to the Merit Promotion Plan. Appendix C described
the procedures to be used for filling Supervisory Criminal Investigator, GS-1811-13 and 14, and
Supervisory Customs Inspector, GS-1890-12, positions through the Customs Automated Merit
Promotion System (CAMPS). CAMPS was an automated system in which applicants were
rated, ranked and referred for consideration based on information provided by the applicant in an
optically scanned application booklet.

15. CAMPS was utilized for supervisory special agent positions until approximately
1993. After CAMPS, traditional merit promotion application procedures were utilized and
occasionally modified.

16. In April of 1996, the Office of Personnel Management’s (OPM) Microcomputer
Assisted Rating System (MARS) was utilized to fill GS-1811-13 and 14 positions in the Office
of Investigations throughout the Customs Service. This system was referred to as “Telephone
Application Processing System” (TAPS) and the announcement numbers were WA 18113 and
WA18114. MARS automated the entire application process by allowing applicants to respond to
questions relative to their work experience.

17. Beginning in September of 1997 through October of 2000, three more
announcements were processed utilizing the OPM MARS system. This system was called
Customs Automated Application Processing System (CAAPS). Vacancy announcements
WA31811 and WA41811, and announcements AN31811 and AN41811 were utilized to fill GS-
1811-13 and GS-1811-14 positions within the Office of Investigations and the Office of Internal
Affairs throughout the Customs Service. Vacancy announcements CAAPS/00-002KRH and

CAAPS/00-001KRH added the Office of Training and Development 1811 positions.
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18. In mid-1999, the Foreign Assignment Review Board (FARB) was created. The
FARB is responsible for review and screening of applicants for Customs Attaché and Senior
Customs Representative positions at GS-1811-15 and GS-1801-15, respectively.

19. On November 15, 2000, additional changes to the Merit Promotion Plan were issued.
These changes revised several sections of the plan in order to reduce time in filling positions,
improve customer service and eliminate unnecessary review.

20. On November 20, 2000, the first special agent 14 (SA-14) announcement opened.
SA-14 is a test/examination process specially designed and pre-tested within Customs in order to
objectively and fairly measure GS-13 Agent’s potential to perform as Supervisors or in non-
supervisory positions at the GS-14 level.

21. On March 25, 2002, the second Special Agent (SA-14) announcement opened. This
announcement solicited applications in a different manner from the first SA-14 announcement.
Applicants applied on-line, through the Customs Internet-based CareerFinder system by first
registering in the CareerFinder system and submitting an application and a resume through
CareerFinder.

THE PLAINTIFFS

22. In conjunction with my staff, I have tracked the Customs career progression of each
of the named plaintiffs by examining their official personnel files and the Customs personnel
history electronic database (PERHIS).

Miguel A. Contreras

23. The official personnel records of Miguel Contreras indicate that he joined the

Customs Service as a special agent, GS-1811-12, in the Office of Enforcement, in May 1988, in

Calexico, California.
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24. In July 1991, Mr. Contreras was reassigned to a GS-1811-12 position, in the Office
of Enforcement, Riverside, CA. He served in that position until August 1992, at which time he
was promoted to a GS-13 senior special agent in the Office of Enforcement in Detroit, Michigan.

25. From October 11, 1994, to October 13, 1994, Mr. Contreras served a suspension. He
remained in Detroit until June 1995, at which time he was laterally reassigned as a senior special
agent to the Office of Enforcement in Yuma, Arizona. He remained in that position until
December 10, 1995.

26. On December 10, 1995, Mr. Contreras was promoted to a GS-14 Supervisory
Criminal Investigator (a.k.a. Resident in Charge) in the Office of Internal Affairs in Calexico,
California. He served in that position until May 1999.

27. In May 1999, Mr. Contreras was reassigned to a Supervisory Criminal Investigator
(GS-1811-14 position in the Office of Investigations, Yuma, Arizona.

28. On May 7, 2000, the personnel records indicate that Mr. Contreras was changed to a
lower grade. He voluntarily took a GS-13, step 10 Criminal Investigator position in the Office of
Investigations in Yuma, Arizona.

Ramon Martinez

29. The official personnel records of Ramon J. Martinez indicate that he began his career
with the Customs Service when he was appointed as a Customs Inspector, GS-1890-05-01, in the
agency’s Inspection and Control Division, on April 4, 1982, in Detroit, Michigan.

30. On April 17, 1983, Mr. Martinez was promoted to the position of Customs Inspector,
GS 1890-07-01, in the Inspection and Control Division, in Detroit, Michigan.

31. On September 4, 1983, Mr. Martinez was reassigned to the position of Criminal

Investigator, GS 1811-07-01, in the Office of Enforcement, in Detroit, Michigan.
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32. On September 16, 1984, Mr. Martinez was promoted to the position of Criminal
Investigator (special agent), GS-1811-09-01, in the Office of Enforcement, in Detroit, Michigan.

33. On September 29, 1985, Mr. Martinez was promoted to the position of Criminal
Investigator (Special Agent), GS-1811-11, in the Office of Enforcement, in Detroit, Michigan.

34. On January 19, 1986, Mr. Martinez was reassigned to the position of Criminal
Investigator, GS-1811-1 1-01‘, in Office of Enforcement, in Reston, Virginia.

35. On October 12, 1986, Mr. Martinez was promoted to the position of Criminal
Investigator, GS-1811-12, in Reston, Virginia.

36. On June 5, 1988, Mr. Martinez was reassigned from the position of Criminal
Investigator, GS- 1811-12-02, in the Office of Enforcement, Reston, Virginia, to the position of
Criminal Investigator, GS-1811-12-02, in the Office of Enforcement, in Miami, Florida.

37. On January 14, 1990, Mr. Martinez was reassigned from the position of Criminal
Investigator, GS-1811-12-04, in the Office of Enforcement, Intelligence Division, in Miami,
Florida to the position of Criminal Investigator, GS-1811-12-04, in the Office of Internal Affairs,
in Miami, Florida.

38. Effective September 22, 1991, Mr. Martinez was promoted from Criminal
Inve.stigator, GS-1811-12-05, in the Office of Internal Affairs to a Criminal Investigator, GS
1811-13-02, in the Office of Internal Affairs in Miami, Florida.

39. On June 3, 1992, Mr. Martinez accepted a directed reassignment to the position of
Criminal Investigator, GS 1811-13, within the Office of Internal Affairs, in Washington, D.C.

The reassignment became effective August 23, 1992,
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40. On July 23, 1995, Mr. Martinez was reassigned out of the GS-1811 series to the
position of Physical Security Specialist, GS-0080-13-05, in the Office of Internal Affairs in
Washington, D.C.

41. Mr. Martinez remained in this position for nearly three years until he was reassigned,
on March 1, 1998, to the position of Criminal Investigator, GS 1811-13-06, Office of Internal
Affairs, in Washington, D.C.,

42. On April 23, 2000, Mr. Martinez was reassigned to a GS —1811-13-07, Criminal
Investigator position in the Office of Investigations, in Baltimore, Maryland.

John Yera

43. The official personnel records of John Yera indicate that he joined the Customs
Service as a Criminal Investigator, GS-1811-07-01, in the Office of Enforcement, in Newark,
New Jersey, on November 21, 1988.

44. Mr. Yera was promoted on December 3, 1989, to a Criminal Investigator position,
(GS-1811-09-01, in the Office of Enforcement in Newark, New Jersey.

45. On June 3, 1990, Mr. Yera was reassigned to the Office of Enforcement, Smuggling
Investigations Division, Newark, New Jersey. His position title and grade remained the same as
a Criminal Investigator, GS-1811-09-01.

46. On December 16, 1990, Mr. Yera was promoted to a GS-1811-11-01 Criminal

Investigator position, in the Office of Enforcement in Newark, New Jersey.

47. Mr. Yera was injured during the performance of his duties on or about June 25, 1991
and did not return to work until May 2,1993.

48. On May 30, 1993, Mr. Yera was promoted to a GS 1811-12-01, Criminal

Investigator position, in the Office of Enforcement, Newark, New Jersey.



Case 1:02-cv-00923-JR  Document 22-14  Filed 03/20/2003 Page 9 of 18

49. Mr. Yera remained a GS-12 Criminal Investigator for almost five years in Newark,
New Jersey.

50. Effective April 12, 1998, Mr. Yera was promoted to the position of Criminal
Investigator, GS-1811-13-02, in the Office of Investigations, Newark, New J ersey.

51. On December 6, 1998, Mr. Yera was reassigned to a GS-1811-13-02, Criminal
Investigator position in the Office of Investigations, in Sterling, Virginia.

52. Effective July 29, 2001, Mr. Yera was promoted to a GS-181 1-14-01, Criminal
Investigator position in the Office of Investigations, in Fairfax, Virginia.

Ruben Gonzalez

53. The official personnel records of Ruben Gonzalez indicate that he joined the
Customs Service on February 24, 1980, as a Customs Patrol Officer, GS-1884-035, step 7, in the
Office of Operations, New York, New York. He served with the Customs Service in this
capacity until 1983, at which time he became a Criminal Investigator with the Bureau of
Alcohol, Tobacco and Firearms.

54. Effective September 14, 1986, Mr. Gonzalez was promoted from a Criminal
Investigator GS-1811-11, step 2 position, to a Criminal Investigator GS-1811-12, step 1 position
with the Bureau of Alcohol, Tobacco and Firearms, Ft. Lauderdale, Florida.

55. Effective March 15, 1987, Mr. Gonzalez transferred to the Customs Service, Office
of Enforcement, Miami, Florida, as a Criminal Investigator, GS-1811-12.

56. Effective January 28, 1990, Mr. Gonzalez was promoted from Criminal Investigator
GS-1811-12, step 5 to Criminal Investigator (Senior Special Agent) GS-1811-13, step 2, in the

Office of Enforcement, Miami, Florida.
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57. Effective March 11, 1991, Mr. Gonzalez was reassigned from the Office of
Enforcement, Miami, Florida, to the Office of Internal Affairs, San Juan, Puerto Rico, as a GS-
1811-13, step 3.

58. Effective March 6, 1994, Mr. Gonzalez was reassigned to a GS-1811-13, step 5
Supervisory Criminal Investigator position in Fajardo, Puerto Rico.

59. Effective July 21, 1996, Mr. Gonzalez was promoted from Supervisory Criminal
Investigator, GS-1811-13, step 6, to Supervisory Criminal Investigator, GS-181 1-14, step 3, in
Fajardo, Puerto Rico, with the Office of Investigations.

60. Effective February 16, 1997, Mr. Gonzalez was reassigned to the Office of
Investigations, Administrative Division, Washington, D.C., as a Criminal Investigator, GS-1811-
14 step 3.

61. Effective May 25, 1997, Mr. Gonzalez was given a temporary promotion, not to
exceed past September 9, 1997, from a Criminal Investigator, GS-1811-14, step 3,to a
Supervisory Criminal Investigator, GS-1811-15 step 1, in the Office of Investigations in
Washington, D.C.

02. Effective September 9, 1997, when the temporary promotion ended, Mr. Gonzalez
was changed to a Criminal Investigator, GS-1811-14, step 4, in the Office of Investigations,
Washington, D.C.

63. Effective January 18, 1998, Mr. Gonzalez was reassigned within the Office of
Investigations, Operations Division, Smuggling Branch in Washington, D.C., as a GS-1811-14,
step 4.

64. Effective March 28, 1999, Mr. Gonzalez was reassigned within the Office of

Investigations, to the Financial Branch in Washington, D.C., as a GS-1811-14, step 4.

10
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65. Effective March 5, 2001, Mr. Gonzalez was given a temporary promotion, not to
exceed past July 2, 2001, from a Criminal Investigator, GS-1811-14, step 5, in Washington,
D.C., to a Supervisory Criminal Investigator, GS-1811-15, step 2, in the Office of Investigations,
Los Angeles, California.

66. Effective July 3, 2001, when the temporary promotion ended, Mr. Gonzalez was
changed back to the position of Criminal Investigator, GS-1811-14, step 6, in the Office of
Investigations, Financial Branch, Washington, D.C.

67. On March 10, 2002, Mr. Gonzalez was promoted to a Supervisory Criminal
Investigator position, GS-1811-15, step 3, in the Office of Investigations, Houston, Texas.
Evelio W. Velasco

68. The official personnel records of Evelio W. Velasco indicate that on February 7,
1982, Mr. Velasco transferred from the Bureau of Alcohol, Tobacco and Firearms to the U.S.
Customs Service as a Criminal Investigator, GS-1811-12, step 2, in the Office of Regional
Director, Investigations, Miami, Florida.

69. On December 26, 1982, Mr. Velasco was promoted from Criminal Investigator GS-
1811-12, step 3, to Criminal Investigator, Senior Special Agent, GS-1811-13, step 1 in the Office
of the Regional Commissioner, Office of Enforcement, Investigations Division, Miami, Florida.

70. On October 13, 1985, Mr. Velasco was promoted from Criminal Investigator, GS-
1811-13 step 5, to a Supervisory Criminal Investigator, GM-1811-14, step 00, in the Office of

Enforcement, Miami, Florida.

11



Case 1:02-cv-00923-JR  Document 22-14  Filed 03/20/2003 Page 12 of 18

71. On July 20, 1986, Mr. Velasco was reassigned to the Office of the Regional Director,
Internal Affairs, .Internal Security Division, in Miami, Florida, as a Supervisory Criminal
Investigator, GM-1811-14, step 00.

72. On August 2, 1987, Mr. Velasco was given a temporary promotion, not to exceed
past November 29, 1987, to the Regional Director (Internal Affairs) position, GM-0340-15, step
00 in Houston, Texas.

73. When the temporary promotion ended on November 22, 1987, Mr. Velasco was
changed back to his permanent position of Supervisory Criminal Investigator, GM-1811-14, in
Internal Affairs, Miami, Florida.

74. On January 17, 1988, Mr. Velasco was reassigned from his position of Supervisory
Criminal Investigator, GM —1811-14, in the Office of Internal Affairs, Miami F lorida, to a
Supervisory Criminal Investigator, GM-1811-14 position in the Office of Enforcement, Atlanta,
GA.

75. On September 6, 1992, Mr. Velasco was reassigned to a Criminal Investigator, GM-
1811-14 position in the Office of Enforcement, Washington, D.C.

76. On January 24, 1993, Mr. Velasco was reassigned to a Supervisory Criminal
Investigator, GM-1811-14 position in the Financial Crimes Enforcement Network (FINCEN)
Director’s Office, Arlington, VA.

77. On September 18, 1994, Mr. Velasco was reassigned to a Criminal Investigator, GM-
1811-14 position in the Office of Enforcement, Washington, D.C.

78. Effective January 21, 1996, Mr. Velasco was promoted from a Criminal Investigator

position, GM-1811-14, step 00, in the Office of Investigations, Operations Division, Smuggling

12
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Branch to a position of Supervisory Criminal Investigator, GS-1811-1 5, in the Office of Internal
Affairs, Professional Responsibility Division, Operations Branch, Washington, D.C.

79. On November 11, 1998, Mr. Velasco submitted his application for voluntary
immediate retirement. Mr. Velasco’s retirement was effective May 1, 1999. At the time of his
retirement, Mr. Velasco was a Supervisory Criminal Investigator, GS-1811-15, in the Office of
Internal Affairs, Washington, D.C.

Frank Almonte

80. The official personnel records of Frank Almonte indicate that he joined the Customs
Service as a Customs Aid, GS-1897-05, step 1, in the Office of Enforcement, New York, NY, on
July 25, 1983. He remained in this position, progressing to GS-7, until March 29, 1987.

81. Effective March 29,1987, Mr. Almonte was promoted from a Customs Aid, GS-
1897-07, in the Office of Enforcement, New York, NY to an Enforcement Coordinator position,
GS-301-09, in the Office of Enforcement, New York, NY.

82. Effective July 19, 1987, Mr. Almonte was given a Career Appointment as a Criminal
Investigator, GS-1811-05, step 10, in the Office of Enforcement, New York, NY.

83. Effective July 31, 1988, Mr. Almonte was promoted from a Criminal Investigator,
GS-1811-05 step 10, to a Criminal Investigator, GS-1811-07 step 8, in the Office of
Enforcement, New York, NY.

84. Effective August 13, 1989, Mr. Almonte was promoted to Criminal Investigator, GS-
1811-09, step 3, in New York, NY.

85. Effective November 5, 1989, Mr. Almonte was reassigned within the Office of
Enforcement, Strategic Investigations Division, as a Criminal Investigator, GS-1811-09, step 3,

in New York, NY.

13
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86. Effective August 26, 1990, Mr. Almonte was promoted from a Criminal Investigator,
GS-1811-09, step 4, to a Criminal Investigator GS-1811-11, step 1, with the Office of
Enforcement, Strategic Investigations Division, New York, NY.

87. Effective August 25, 1991, Mr. Almonte was promoted from a Criminal Investigator,
GS-1811-11, step 2, to Criminal Investigator, GS-1811-12, step 1, with the Office of
Enforcement, Strategic Investigations Division, New York, NY.

88. Effective July 12, 1992, Mr. Almonte was reassigned to the Office of Enforcement,
Smuggling Investigations Division, New York, NY, as a GS-1811-12, step 1.

89. Effective August 8, 1993, Mr. Almonte was reassigned within the Office of
Enforcement, Smuggling Investigations Division, New York, NY, as a Criminal Investigator,
GS-1811-12, step 2.

90. Effective December 24, 1995, Mr. Almonte was reassigned to the Office of
Investigations, JFK Airport, Queens, New York, as a Criminal Investigator, GS-1811-12, step 4.

91. Effective January 14, 2001, Mr. Almonte was promoted from a Criminal
Investigator, GS-1811-12 step 7, to Criminal Investigator, GS-1811-13, step 3, in the Office of
Investigations, JFK Airport, Queens, New York.

Stephen Mercado

92. The official personnel records of Stephen Mercado indicate that on July 29, 1981, he
was appointed as a Customs Inspector GS-1890-7-01, in the Office of the District Director, San
Luis, AZ.

93. Effective August 8, 1982, Mr. Mercado was promoted to a position of Customs

Inspector, GS-1890-9, in the Office of the District Director, San Luis, AZ.

14
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94. On September 4, 1983, Mr. Mercado was reassigned to a position of Customs Patrol
Officer, GS-1884-09, in the Office of Enforcement, San Luis, AZ.

95. Effective November 10, 1985, Mr. Mercado was reassigned to a position of Criminal
Investigator, GS-1811-09, in the Office of Enforcement, San Luis, AZ.

96. On November 23, 1986, Mr. Mercado was promoted from a GS-1811-09-04,
Criminal Investigator, to a GS-1811-11-01 Criminal Investigator in the Office of Enforcement, in
Yuma, AZ.

97. On December 6, 1987, Mr. Mercado was promoted to a position of Criminal
Investigator, GS-1811-12-01, in the Office of Enforcement, Yuma, AZ.

98. Effective J anuary 15, 1989, Mr. Mercado was promoted from the position of
Criminal Investigator, GS-1811-12-02, to a Supervisory Criminal Investigator, GS-181 1-13-00,
in the Office of Enforcement in Douglas, Arizona.

99. Effective July 29, 1990, Mr. Mercado took a voluntary change to lower grade to a
GS-1811-12 Criminal Investigator position in the Office of Enforcement, Yuma, Arizona.

100. On November 24, 1996, Mr. Mercado was promoted from a GS-1811-12-10
Criminal Investigator position in Yuma, AZ, to a GS-1811-13-06 Criminal Investigator position
in the Office of Investigations, Yuma, AZ.

101. Effective March 2, 1997, Mr. Mercado was given a temporary promotion, not to
exceed past June 1, 1997, to a GS-1811-14-03 Supervisory Criminal Investigator position in the
Office of Investigations, Yuma, AZ,

102. On June 2, 1997, when his temporary promotion expired, Mr. Mercado was
changed back to a Criminal Investigator, GS-1811-13 position in the Office of Investigations,

Yuma, AZ.
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103. On May 7, 2000, Mr. Mercado was given a temporary promotion, not to exceed
past June 6, 2000, to a GS-1811-14-04 Supervisor Criminal Investigator in the Office of
Investigations, Yuma, AZ.

104. On May 27, 2000, Mr. Mercado was changed back to a Criminal Investigator GS-
1811-13 position in the Office of Investigations, Yuma, AZ.

105. Effective February 11, 2001, Mr. Mercado was promoted to a Supervisory Criminal
Investigator position, GS-1811-14, in the Office of Investigations, Calexico, CA.

Ricardo Sandoval

106. The official personnel record of Ricardo Sandoval indicates that he joined the
Customs Service as a Criminal Investigator, GS-1811-12, in the Office of Internal Affairs, San
Diego, CA, on September 10, 1990.

107. On December 1, 1991, Mr. Sandoval was promoted to a position of Criminal
Investigator, GS-1811-13, in the Internal Security Division, Office of Internal Affairs, Otay
Mesa, California.

108. There is documentation in Mr. Sandoval’s official personnel record of the following
personnel actions: (a) Effective September 6, 1992, Mr. Sandoval was reassigned to a position of
Criminal Investigator, GS-1811-13, in the Office of Internal Affairs, Calexico, CA; (b) on
November 13, 1994, Mr. Sandoval was reassigned to a Criminal Investigator, GS-1811-13,
position in the Office of Enforcement, El Centro, CA.

109. In addition, the official personnel record indicates that the following actions were
processed during November or December of 1998; however the record does not indicate the
reason why the actions were processed: (a) Effective December 1, 1992 — promotion to a

Supervisory Criminal Investigator, GS-1811-14, Office of Enforcement, Calexico, California; (b)
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Effective November 13, 1994 — reassignment to a Supervisory Criminal Investigator, GS-1811-
14, Office of Enforcement, El Centro, California (this action was a correction of the earlier
action processed effective November 13, 1994); (c) Effective May 24, 1998 — reassignment to a
Supervisory Criminal Investigator, GS-1811-14, Office of Investigations, El Centro, California.

110. Effective September 8, 2002, Mr. Sandoval was given a temporary promotion, not
to exceed past November 1, 2002, to a position of Supervisory Criminal Investigator, GS-1811-
15, in the Office of Investigations, San Diego, CA.

111. Effective November 2, 2002, the temporary promotion ended and Mr. Sandoval was
returned back to his permanent position of Supervisory Criminal Investigator, GS-1811-14, in
the Office of Investigations, El Centro, California.

112, As discussed above, a review of the Official Personnel Folder indicates that there
were numerous corrective and cancellation actions. The corrective actions were dated several
years after the original effective date. This leads the reviewer to believe that there may have
been some directions such as a grievance decision, settlement agreement, or other court ordered

action that mandated the corrective/cancellation actions.
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[ declare, under penalty of perjury pursuant to 28 U.S.C. § 1746, that the foregoing is true

and correct to the best of my knowledge and belief.

Executed on: Mavth 19 , 2003.
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“usan . Zover

SUSAN B. ZANER U/

Supervisory Personnel Management Specialist
Office of Human Resources Management
Bureau of Customs and Border Protection
1300 Pennsylvania Ave., N.W.

Washington, D.C. 20229



