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RULING 

This case arises out of Plaintiff U.S. Equal Employment Opportunity Commission's 

("EEOC") allegations of age discrimination against Defendants the University of Louisiana at 

Monroe ("ULM") and the Board of Supervisors of the University of Louisiana System ("the 

Board"). On May 11,2001, Magistrate Judge Karen L. Hayes issued a Report and 

Recommendation [Doc. #246] on four motions. She recommended that this Court deny two 

motions filed by the EEOC: "Motion for Partial Summary Judgment on the Issue of Liability 

Based on the Failure of Business Necessity" [Doc. #162] and a motion in limine to exclude 

certain of Defendants' defenses [Doc. #214]. Additionally, the Magistrate Judge recommended 

that this Court deny two defense motions: "Motion to Dismiss the EEOC's Representative 
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Claims" [Doc. #165] filed by ULM and a motion for summary judgment [Doc. #201] filedjointly 

by ULM and the Board. 

Defendants timely objected to the Magistrate Judge's Report and Recommendation, and 

the EEOC timely responded to Defendants' objections. The EEOC did not file any objections 

regarding the Magistrate Judge's recommendations on its motions. 

When a party files timely objections to a magistrate judge's report and recommendation, 

the district court conducts a de novo review ofthose portions of the report. See 28 U.S.C. § 

636(b)(1); Fed. R. Civ. P. 72. Having conducted a de novo review ofthe Magistrate Judge's 

report, Defendants' objections, Plaintiffs responses, and the entire record in this case, the Court 

adopts the Magistrate Judge's Report and Recommendation in part and declines to adopt it in 

part. The Court ADOPTS the Magistrate Judge's Report and Recommendation denying (1) 

Plaintiffs "Motion for Partial Summary Judgment on the Issue of Liability Based on the Failure 

of Business Necessity" [Doc. #162], (2) Plaintiffs motion in limine to exclude certain of 

Defendants' defenses [Doc. #214], and (3) ULM's "Motion to Dismiss the EEOC's 

Representative Claims" [Doc. #165]. However, the Court DECLINES TO ADOPT the 

Magistrate Judge's Report and Recommendation denying Defendants' joint motion for summary 

judgment [Doc. #201] and, instead, GRANTS Defendants' motion for summary jUdgment. 

Although not addressed by the Magistrate Judge in her Report and Recommendation, the 

Board raises an additional objection [Doc. #253], asserting that it is immune from suit under the 

Age Discrimination in Employment Act ("ADEA"), 29 U.S.c. § 621, et seq., pursuant to the 

Supreme Court's decision in Kimel v. Florida Bd. a/Regents, 528 U.S. 62, 120 S. Ct. 631,647, 

145 L. Ed.2d 522 (2000) and post-Kimel case law. Consistent with the previous rulings ofthe 
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Court and the Magistrate Judge and with applicable case law, the Court OVERRULES this 

objection. 

I. Eleventh Amendment Immunity 

In its objection memorandum, the Board argues that Kimel bars the EEOC from seeking 

monetary damages against it, an agent of the State, under the Eleventh Amendment. Kimel 

prohibits employees and former employees from pursuing an ADEA action for monetary 

damages against the state in federal court. See 528 U.S. at 91. By analogy, the Board contends 

that the EEOC should not be permitted to seek monetary damages as a representative of former 

employees. 

The EEOC responds that the Court and the Magistrate Judge have previously ruled on 

this issue and rejected the Board's argument and that its argument should be rejected once again. 

In an earlier Report and Recommendation, the Magistrate Judge examined Kimel and 

recommended that the EEOC be permitted to proceed with this lawsuit. See March 23,2000, 

Report and Recommendation. The Court adopted that recommendation. See May 26, 2000, 

Judgment (affirming the Report and Recommendation). I The Court again refers the parties to the 

Magistrate Judge's well-reasoned analysis. For additional clarification, the Court cites the parties 

to the post-Kimel decision of a federal district court in Massachusetts, which is consistent with 

the Court's earlier ruling and which succinctly explains why the Board's argument fails: 

IThe Magistrate Judge's March 23, 2000, Report and Recommendation also 
recommended that the EEOC be permitted to present evidence of disparate impact liability at 
trial. In its May 26, 2000, Judgment, this Court affirmed her recommendation. However, in light 
of further briefing by the parties and the following decision of the Court that disparate impact is 
not a viable theory of recovery under the ADEA, the Court reverses its earlier ruling on this 
Issue. 

3 
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The [Supreme] Court's decision in Kimel holds "only that, in the ADEA, Congress 
did not validly abrogate the States' sovereign immunity to suits by private 
individuals." 528 U.S. at 91, 120 S. Ct. 631. That is, because the ADEA is not 
legislation authorized by § 5 of the Fourteenth Amendment, a private litigant 
seeking money damages cannot defeat the State's Eleventh Amendment immunity. 
Although, as the Court states, "the ADEA is not 'appropriate legislation' under § 5 
of the Fourteenth Amendment," id. at 82-83, 120 S.Ct. 631, Kimel's holding does 
not vitiate the Supreme Court's earlier decision in EEOC v. Wyoming, 460 U.S. 
226, 103 S.Ct. 1054, 75 L. Ed.2d 18 (1983), which held that the extension of the 
ADEA to cover State and local governments is a valid exercise of Congress' 
authority under the Commerce Clause, U.S. Const. Art. I, § 8, cl. 3, and rejected a 
challenge to the ADEA based on the Tenth Amendment. See id. at 235, 103 S.Ct. 
1054. 

State Police/or Automatic Retirement Ass 'n v. Difava, 138 F. Supp.2d 142, 145-46 (D. Mass. 

2001). Further, the Supreme Court has repeatedly admonished "that a State's immunity under the 

Eleventh Amendment is inapplicable where a State is sued by the federal government, even for 

money damages. ld. at 146 (citing Alden v. Maine, 527 U.S. 706, 755, 119 S. Ct. 2240, 144 L. 

Ed.2d 636 (1999); Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 49 n. 14, 116 S. Ct. 1114, 134 

L. Ed.2d 252 (1996); United States v. Texas, 143 U.S. 621, 644- 645, 12 S. Ct. 488, 36 L. Ed. 

285 (1892)). 

This Court finds that the Eleventh Amendment does not bar a lawsuit under the ADEA by 

an agency of the federal government, such as the EEOC, even when the agency seeks money 

damages. Accordingly, the Board's objection on Eleventh Amendment grounds [Doc. #253] is 

OVERRULED. 

II. Disparate Impact Liability under the ADEA 

The EEOC has alleged that Defendants' violated the ADEA by adopting and enforcing a 

4 
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policy that allegedly has a disparate impact on persons in the protected age class.2 Defendants 

object to the Magistrate Judge's recommendations on the disparate impact claims for two 

reasons: (1) because disparate impact is not a viable theory ofliability under the ADEA and (2) 

because the EEOC has not produced the proper statistical evidence to support such a claim. 

A. Viability of Disparate Impact as a Theory of Liability under the ADEA 

In her Report and Recommendation, the Magistrate Judge found that the Court is 

"constrained to recognize disparate impact liability under the ADEA" because of the Fifth 

Circuit's ruling in EEOC v. General Dynamic Corp., 999 F.2d 113 (5th Cir. 1993), that it was an 

abuse of discretion for a district court to exclude expert evidence on a disparate impact claim. 

May 11,2001, Report and Recommendation ("May 11,2001, R & R"), p. 6. While 

acknowledging the split among courts on the viability of disparate impact claims under the 

ADEA, the Magistrate Judge concluded, based on General Dynamic and the legislative history of 

the Act, that the Court must assume the availability of disparate impact and disparate treatment 

claims under the ADEA. 

Defendants contend that the Magistrate Judge erred. They disagree with the Magistrate 

Judge's reliance on General Dynamic. The Fifth Circuit's ruling in that case was issued prior to 

the Supreme Court's decision in Hazen Paper Co. v. Biggins, 507 U.S. 604 (1993), where Justice 

Kennedy questioned the viability of disparate impact liability under the ADEA. Moreover, the 

Fifth Circuit emphasized that it "express[ed] no opinion as to the merits of the EEOC's disparate 

impact claim." Id. at 117 n.2 (emphasis added). Instead, Defendants would have the Court rely 

2The Magistrate Judge has set forth the EEOC's specific allegations under this theory, and 
the Court will not re-state them here. See May 11, 2001, Report and Recommendation, pp. 1-2. 

5 
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on more recent case law in this and other jurisdictions where the courts have either questioned or 

rejected the viability of disparate impact claims under the ADEA. 

In further support, Defendants compare the ADEA to the Equal Pay Act ("EPA), 29 

U.S.C. 206( d). The EPA prohibits employers from discriminating against employees on the basis 

of sex, but allows "a differential based on any factor other than sex," while the ADEA prohibits 

age discrimination, but allows "differentiation ... based on reasonable factors other than age." 

Cf 29 U.S.C. § 206(d)(1) to 29 U.S.C. § 623(f)(1). The Supreme Court previously held in 

Washington v. Gunther, 452 U.S. 161 (1981), that there is no disparate impact liability under the 

EPA, and, given its similar language, Defendants assert that this Court should find that there is 

no disparate impact liability under the ADEA. 

Finally, Defendants argue that this Court should not recognize a disparate impact cause of 

action under the ADEA when Congress has not done so. Congress amended Title VII in 1991, 

adding a disparate impact cause of action, but did not amend the ADEA. Although Defendants 

contend that this alone is reason for the Court to refuse to recognize disparate impact liability, 

they also object to the Magistrate Judge's disregard of a recent Supreme Court decision, 

Alexander v. Sandoval, 121 S. Ct. 1511 (2001). Defendants contend that Sandoval stands for the 

proposition that no cause of action for disparate impact exists if Congress has not expressly 

authorized or written that cause of action into the governing statute. 

The EEOC responds that the Magistrate Judge properly relied on the Fifth Circuit's 

implicit holding in General Dynamic to find that disparate impact is a viable theory of liability 

under the ADEA In its estimation, the dictum of three concurring and dissenting judges in the 

more recent Rhodes decision should not be given the weight of General Dynamic. 

6 
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Further, the EEOC agrees with the Magistrate Judge that the Supreme Court's decision in 

Sandoval is irrelevant. In that case, the Supreme Court examined Title VI of the Civil Rights Act 

of 1964, which is not an employment statute and which does not provide a private cause of action 

at all. The EEOC argues that a private cause of action is available under the ADEA; the only 

question is under what legal theory. 

Having considered the applicable case law, the arguments of the parties, and the analysis 

of the Magistrate Judge, the Court declines to adopt the Magistrate Judge's Report and 

Recommendation. The Court agrees with the Magistrate Judge that there is no clear precedent in 

the Fifth Circuit. Nevertheless, a review of the case law in this jurisdiction after Justice 

Kennedy's comments in Hazen Paper suggests that disparate impact is not a viable theory of 

liability under the ADEA. In a 1996 Fifth Circuit case, Rhodes v. Guiberson Oil Tools, 75 F.3d 

989, 1004 (5 th Cir. 1996), Circuit Judge DeMoss,joined by Circuit Judges Smith and Barksdale, 

wrote a partial concurrence and partial dissent and stated: "Hazen Paper indicates that disparate 

impact theory is not available under the ADEA." Another federal district court in this Circuit 

recently relied on Rhodes and Hazen Paper and declined to recognize disparate impact liability 

under the ADEA. Camp v. Lockheed Martin Corp., 1998 U.S. Dist. Lexis 1692 (S.D. Tex. 

1998). Although its decision has no precedential weight with this Court, a Louisiana appellate 

court decision also squarely held that "a disparate impact theory of discrimination is not 

cognizable under the ADEA." 0 'Boyle v. Louisiana Tech Univ., 741 So.2d 1289 (La. App. 2 

Cir. 1999). 

Significantly, since the parties filed their briefs in this case, the Eleventh Circuit Court of 

Appeals issued a decision holding that, as a matter of first impression, disparate impact claims 

7 
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may not be brought under the ADEA. Adams v. Florida Power Corp., -F.3d-, 2001 WL 754477 

(11 th Cir. July 5,2001). The Eleventh Circuit's decision is not binding on this Court, but its 

reasoning is persuasive. The Eleventh Circuit explained the significance of the Supreme Court's 

decision in Hazen Paper as follows: 

[W]hile the Hazen [Paper] Court left open the question of whether a disparate 
impact claim can be brought under the ADEA, language in the opinion suggests 
that it cannot. First, the Court noted that "[ d]isparate treatment ... captures the 
essence of what Congress sought to prohibit in the ADEA." ... In addition, the 
Court reiterated that, in making employment decisions, the use of factors 
correlated with age, such as pension status, did not rely on "inaccurate and 
stigmatizing stereotypes" and was acceptable ... That position is inconsistent with 
the viability of disparate impact theory ofliability, which requires no 
demonstration of intent, but relies instead on the very correlation between the 
factor used and the age of those employees harmed by the employment decision to 
prove liability. 

fd. at *3 (emphasis added) (citations omitted). 

Additionally, while the Court agrees with the Magistrate Judge and the EEOC that 

Sandoval is irrelevant to this case, the Court also finds it persuasive that Congress amended Title 

VII in 1991 to specifically include a cause of action for disparate impact, but failed to amend the 

ADEA to do the same. 

In light of these and other considerations well-briefed by the parties, the Court concludes 

that disparate impact is not a viable theory of recovery under the ADEA. 

B. Analysis of EEOC's Disparate Impact Claims 

Even if disparate impact were a viable theory ofliability, the EEOC has not established 

such a claim. It is undisputed by the parties that the EEOC has identified a policy which 

allegedly creates a disparate impact on workers forty years of age or older. However, the parties 

dispute whether the EEOC has met its burden of demonstrating that the policy actually has a 

8 
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disparate impact. 

The Magistrate Judge relied on the Supreme Court's decision in Griggs v. Duke Power 

Co., 401 U.S. 424, 91 S. Ct. 849,28 L. Ed. 2d 158 (1971), as providing the proper test for 

disparate impact claims: whether the policy affects members of the protected group more than it 

affects non-members. Based on the record evidence, she found that the challenged policy in this 

case appears to affect only members of the protected age class, and, thus, ruled that the EEOC 

had established a prima facie case. 

Although Defendants raised legitimate business reasons for their actions, the Magistrate 

Judge found genuine issues for trial because the EEOC "challenge [ d] the legitimacy and 

sufficiency of the defendants' justification, and argue [ d] that there were other means of achieving 

any legitimate purpose the defendants may have had which would not have a discriminatory 

effect." May 11, 2001, R & R, p. 13. 

Defendants object to the Magistrate Judge's approach, contending that disparate impact 

analysis does not apply where the policy at issue affects, for a reason other than age, only a small 

subgroup of the protected class. The EEOC cannot establish a prima facie case merely by stating 

that all members of the subgroup of Louisiana state retirees affected by the policy are forty years 

of age or older. 

Rather, citing Watson v. Fort Worth Bank & Trust, 487 U.S. 977, 108 S. Ct. 2777, 101 L. 

Ed.2d 827 (1988), Defendants contend that the ADEA requires the EEOC to make a statistical 

comparison. The EEOC must compare the number of individuals in the protected group 

excluded by the policy and the number of individuals in the non-protected group and show that 

there is a "statistically significant" disparity between the two groups. Defendants argue that 

9 
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neither the EEOC nor the Magistrate Judge has cited any case where a prima facie case of 

disparate impact liability has been stated without any comparative statistical evidence offered. 

The EEOC agrees with the Magistrate Judge that statistical proof in a disparate impact 

case need only show that a "challenged practice more harshly affects the protected group" and 

argues that it has met this requirement. According to the EEOC, it has established a prima facie 

case of disparate impact liability because the policy is directed at state retirees and all non­

disabled state retirees (100%) are forty years of age or older. Singling out state retirees is simply 

a way for Defendants to target older workers. 

The Court finds that, even if disparate impact is a viable theory of recovery under the 

ADEA, the EEOC has failed to meet its prima facie burden. While it is true that only persons in 

the protected age group are affected by the policy, they are affected because of their status as 

state retirees, not because of their age. Prevailing case law requires the EEOC to make some 

comparison to establish a "causal connection [between the policy and] ... a class based 

imbalance in the work force." Anderson v. Douglas & Lomason Co., Inc., 26 F.3d 1277, 1284 

(5th Cir. 1994) (quoting Pouncy v. Prudential Ins. Co., 668 F.2d 795,800 (5th Cir. 1982». 

However, the EEOC has made no attempt to show what overall effect the policy has on the 

protected age class of workers at ULM or within the Board system and, thus, has not shown any 

imbalance in the workforce. Indeed, as the Magistrate Judge noted, all persons in Vines and 

McGraw's department at ULM were over the age of forty. 

Therefore, Defendants' motion for summary judgment is GRANTED as to the EEOC's 

disparate impact claims. 

10 
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III. Disparate Treatment Liability under the ADEA 

The EEOC also alleges that Defendants violated the ADEA under a disparate treatment 

theory. The Magistrate Judge employed the standard burden-shifting paradigm and determined 

that the EEOC raised genuine issues of material fact for trial. First, she found that the EEOC had 

established a prima facie case on behalf of Vines and McGraw. Both persons were in the 

protected age class, qualified for their positions, and subject to adverse actions (i.e., lower pay 

and non-renewal of their contracts). The Magistrate Judge was presented with no evidence that 

Vines and McGraw were replaced by younger persons. Instead, she relied on statements by 

Defendants' representative referring to the hiring of "new people" with "fresh energy" and 

explaining that retired persons have "given up," have "had it," have a lower level of energy, and 

want "to have a quieter life" as evidence that actions were taken against Vines and McGraw 

because oftheir age. 

Based on the Supreme Court's decision in Reeves v. Sanderson Plumbing Prods., Inc., 

530 U.S. 133, 120 S. Ct. 2097, 147 L. Ed.2d 105 (2000), the Magistrate Judge ruled that these 

same statements were sufficient evidence to raise a genuine issue of fact for trial whether 

Defendants' reasons for their actions were pretext for discrimination. 

Defendants contend (1) that the EEOC cannot establish its prima facie case by relying on 

stray remarks, (2) that they have produced legitimate, non-discriminatory reasons for not 

renewing Vines' and McGraw's contracts and paying them lower salaries, and (3) that the EEOC 

cannot produce sufficient evidence that those reasons were pretext for discrimination. 

First, Defendants cite the Fifth Circuit's stringent requirements for stray remarks to serve 

as evidence of discrimination: the remarks must be (1) related to the protected class of persons of 

11 
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which the plaintiff is a member, (2) proximate in time to termination, (3) made by an individual 

with authority over the employment decision at issue, and (4) related to the employment decision 

at issue. Auguster v. Vermillion Parish Sch. Bd., 249 F.3d 400, 405 (5th Cir. 2001) (citing 

Krystek v. Univ. ofS. Miss., 164 F.3d 251,256 (5 th Cir. 1999) (other citation omitted). The 

remarks in this case were made by James A. Callier ("Callier"), the former President of the 

Board. Callier, who, Defendants point out, is a member of the protected class himself, 

recommended the policy, but was not involved directly in the decisions to terminate Vines or 

McGraw or to set their payor teaching assignments. Defendants also point out that the 

statements were made in response to questioning by the EEOC during depositions taken years 

after the policy was adopted. Finally, Defendants contend that the statements were taken out of 

context to attribute age animus to innocuous words and clipped phrases. 

Second, even ifthe EEOC met its prima facie burden, Defendants contend that they 

produced legitimate, non-discriminatory reasons for their actions. They argue that Vines and 

McGraw were paid commensurate with their duties as non-tenured faculty members and in 

accordance with La. Rev. Stat. § 11:707.3 They further argue that the decision not to renew 

3 Although it has since been amended, at the time this lawsuit was brought, La. Rev. Stat. 
§ 11 :707 provided as follows: 

A. Any person on retirement under the Teachers' Retirement System of 
Louisiana may be employed during the periods of July first through June thirtieth of any 
year; provided that his earnings in such employment do not exceed fifty percent of his 
average final compensation for such period .... 

B. Should any retiree earn more than fifty percent of his average final 
compensation as adjusted under Subsection A during the twelve-month period, his 
retirement benefits in the following twelve months immediately after the retirement 
system receives the employer's report shall be reduced during the following twelve 

(continued ... ) 
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Vines' and McGraw's contracts was based on the Board's age-neutral policy against hiring state 

retirees on a full time, regular, and continuous basis. 

Third, Defendants contend that the EEOC has not rebutted these reasons with any 

competent evidence. In fact, according to Defendants, the evidence shows that ULM continues 

to employ numerous faculty members the same age or older than Vines and McGraw. In 

addition, Defendants point out that Vines and McGraw could have avoided the earnings 

limitation in La. Rev. Stat. § 11 :707 by suspending their retirement benefits during their re-

employment, as provided under La. Rev. Stat. § 11:737. 

The EEOC contends (1) that it has met its prima facie burden, (2) that the reasons 

produced by Defendants for the actions taken against Vines and McGraw were not legitimate or 

reasonable, and (3) that it has produced evidence, through the remarks of Defendants' designated 

representative, that Defendants' allegedly non-discriminatory reasons were pretext for 

discrimination. 

First, the EEOC contends that it met its prima facie burden because Vines and McGraw 

are over the age of forty, qualified for their positions, their contracts were not renewed, and they 

were replaced with younger people. 

Second, the EEOC contends that Defendants have not produced a reasonable factor other 

than age for their actions against Vines and McGraw. Although Defendants claim to 

\ ... continued) 
month period so that the total reduction equals one-half of the amount earned in 
excess of fifty percent of his average final compensation for the twelve-month period 
covered by the report. 

(emphasis added). 
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discriminate only against state retirees, the EEOC finds nothing "reasonable" about this basis. 

The EEOC argues that there is no evidence that "double-dipping" (i.e., state retirees receiving 

full retirement benefits while returning to work and receiving a full salary from the state) was a 

problem because the Board approved the re-employment of 335 of 335 state retirees when the 

universities asked to keep them. In addition, the EEOC argues that Defendants' reliance on state 

retiree status "by definition" targets older workers. Finally, the EEOC contends that La. Rev. 

Stat. 11 :707, on which Defendants base their policy, does not impose an earnings limitation. 

Third, the EEOC contends that the discriminatory remarks relied upon by the Magistrate 

Judge are sufficient evidence of pretext to withstand Defendants' summary judgment motion. 

Although Defendants characterize the statements as "stray remarks by a nondecisionmaker," the 

EEOC points out that Callier made the remarks at a Fed. R. Civ. P. 30(b)(6) deposition; 

therefore, according to the EEOC, his statements were the statements of the Board and those of a 

decisionmaker. In addition, Callier and Carroll Falcon ("Falcon") were the two principals most 

directly involved in the development ofthe policy against re-hiring state retirees at full salary. 

The Court finds that the EEOC has established a prima facie case of discrimination. 

Vines and McGraw were forty years of age, qualified to perform their jobs, did not have their 

contracts renewed, and were allegedly replaced by younger persons.4 

However, the Court finds that Defendants have presented legitimate, non-discriminatory 

4Although this case has been on-going since 1997, the EEOC has presented evidence for 
the first time in responses to Defendants' objections to the Magistrate Judge's Report and 
Recommendation that Vines and McGraw were replaced by younger persons. Though this 
evidence was not presented to the Magistrate Judge, the Court will exercise its discretion and 
consider this argument and supporting evidence as well as those properly presented to the 
Magistrate Judge. 

14 
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reasons for paying lower salaries to and not renewing the contracts of Vines and McGraw, as set 

forth fully above. The Court further finds that the EEOC has not produced sufficient evidence to 

show that the reasons were pretext for age discrimination. As pointed out by Defendants, Vines 

and McGraw were re-appointed to non-tenured faculty positions and were teaching entry-level 

courses. They were no longer high-level administrators and could not expect to be paid as such. 

Further, whether or not the Board has approved the re-employment of state retirees under 

exceptions to its policy, there is no evidence that Vines' and McGraw's contracts were not 

renewed because o/their age. Having reviewed Callier's deposition, the Court finds that his 

statements were taken out of context and further that they are not indicative of age animus. 

There is no evidence that Callier had any involvement in the decisions regarding Vines and 

McGraw. Thus, his comments are not the type of evidence sufficient to establish pretext. 

Accordingly, Defendants' joint motion for summary judgment on the EEOC's disparate 

treatment claims is GRANTED. 

IV. CONCLUSION 

For the foregoing reasons, the Court adopts in part and declines to adopt in part the 

Report and Recommendation of the Magistrate Judge [Doc. #246]. The Court adopts the 

Magistrate Judge's Report and Recommendation and DENIES (1) the EEOC's "Motion for 

Partial Summary Judgment on the Issue of Liability Based on the Failure of Business Necessity" 

[Doc. #162], (2) the EEOC's motion in limine to exclude certain of Defendants' defenses [Doc. 

#214], and (3) ULM's "Motion to Dismiss the EEOC's Representative Claims" [Doc. #165]. 

The Court also finds that the Board's separate objection [Doc. # 253] that it is entitled to 

Eleventh Amendment immunity is OVERRULED. 

15 
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Finally, the Court declines to adopt the Magistrate Judge's Report and Recommendation 

on Defendants' joint motion for summary judgment [Doc. #201]. Defendants' joint motion for 
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