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THIS MATTER having been opened to the Court on October 21, 2005 ﬁpon the
application of the three Plaintiff children, by their puardian ad litem, Marcia Robinson Lowry,
Esquire, for an order approving the terms of & setflement reached among the Plaintiff children
and all Defendants and the distributions to be made pywsuant thereto, and the Court having
considered the submissions of the parties in support of knd in opposition to, 1i" any, the granting
of the relief sought, and the Court having reviewed the proposed Ssttlement Agreement and
related Trusts, and ]mvmg been advised by its appointed expert(s) cclnccmmg same, and ha.vmg

i
conducted a hearmg on the apphication, it is on this DD day of November, 2005 for ﬂJB TEARONS
stated in the Court’s bench rulings of November 16, 2003,
ORDERED;

1. The guerdian ad litem is hereby authorized to enter ito, on behalf of the
thiree Plaintiit ;:hﬂdren, a settlernent With the Defendant State of New J ersey, ,ém behalf of all
Defendants, encompassing all claims asserted in this action in considemﬁo;l ofa payment in the
amount of seven and one half million dollars (§7,500,000.00), bagsa gross cost, as deseribed more
fully in the parties’ Settlerment Agrecmcm: dated September 34, 2005 (herehaaf'ter the “Settlement
Agreement’™), T | o !

2. Defendant State of New Jersey shall forward all funds to Plaintiffs”
counsel (other than funds used to purchase annuity contracts pursuant to l;arag:faphs 8(d), 8(z).
and &(f) hereof) for proper disiribution.

3. The éettlernent proceeds shall be dishil;utad equally. ar;long the tiue.e

Plaintiffl children, as described more filly in the Settlement Agreetneﬁt.

r
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t

4. The Court finds that each of the terms of the Setﬂemer.xt A.greement 1s fair
and reasonable and i8 in the best interests of each of the Plaintif c]ﬁldi:en, and the Court hereby
approves the Settleinent Agreement in ifs entirety. The terms of the Settlement Apreement are
hereby incorporated by reference into this Order and made a part hersof.

5. The Court finds that he terms of each of the Trusts to be established under
and pursuant to the Seitlement Apreement are fair, easonable and in the best interests of each of
the Plaig‘tg.rf children, and the Court hereby approves each of the Trustsj 1P'itsenhzet)r The terms
of each of the Trusts are hergby incarporated by reference into this Ord.a;‘ and made a part hereof,

6. The Individual Trustee of each of tﬁe Trusts shall receive, as cﬂn}pénsaﬁon
for her services as such, the sum of four thousand dollars ($4,000.00) per year from each of the
Trusts. The Individual Trustee may petition the Court to mo;:iify this anoual compensation as
future circumstances may warrant,

7. . This Court shall retain jurisdiction over the admiﬁistra’;iup of the -
Settlement Agreement and the Trusts and over the enforcement of and eompliance with the terms
of this Order. v

8. The settlement bmcceds shall bg disiributed as follows; o

(CYI Ni.ne-hundred thirty-seven thousand five huridrcéi .dnlla:s ($537,500.00)
shall be paid to the Trust to be established for the benefit of Plaintiff K.1.;

(b)  Nine hundred ihirly-seven thousand five hundred dia‘ilars {($937,500.00)
shall be paid to the Trust to be established for the benefit of Plaintiff T.J.; o

©  Nie hundred thirty-seven thousand five hundred dollaks ($937:500.00)

shall be paid to the Trust to be established for the henefit of Plaintiff MLT.;

. F
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(d)  Nine hundred (hirty-seven thousand five lhundred dollars (3937,500.00)
shall be paid to American General Life (rated A+ by AM. Best and AA-+ by Standapd & Poor’s)
Tully guaranteed by AGC Life Insurance Co., for the purchase of a tux-;frea structured séttlement
annuity which shall make the following payments for the benefit of Plaintiff K.7.: $4.414.98
per month for 30 years guaranteed and for his life thereafter, commencing oo Octaber 11,2014,

- increasing at 3% compounded annuatly;

(€)  Nine hundred thirty-seven thousend five hundred dollats ($937,500.00)
shall be paid to American General Life (rated A+ by A.M. Best and AA+ Ey.‘.:;tandnrd & Poor’s)
fully guaranteed by AGC Life Insurance Co., for the purchase of a tax—ﬁ'e;e stmctlm:ed settlement
annuity which shall make the following payments for the benefit of Plaintiff T.J.: $ 4,373.93 per
month for 30 years g;.iaranteed and for his life thereafier, commiencing on Olct'ober 14,2014,
increasing at 3% compounded annually; o

H ' Niﬁé imndrad ﬂﬁﬂy—sevgn thousend five hundred dofiars ($937,500.00)
shall be paid to Am&;’ican General Life (rated A+ by AM. Best and AA+ by ‘Standard & Poar’s)
futly guaranteed by AGC Life Insurance Co., for the purchase of atax—ﬁée étrqctq;ed settlement
annuity which shall make the following payments for the hlar;aﬁt of Plaintifft M.J.: $4,335.94 per

month for 30 years gusranteed and for his life thereafier, commeneing on Ma‘:ch‘Zﬁ, 2015,

inereasing at 3% compounded annually; and |

(§)  Onemillion eight hundred seventy-five thousand dollars ($1,875,000.00),
representing the Differential Amount pursuant to Paragraphs 7 and 9 of the Sefflement

Agreement, shall be temporarily withheld by Defendant State of New Jersey iaending the further
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Order of this Court regarding the amount of attorney’s fees and costs to be received by counsel
for Plaintiffs, ¢

0. Until each of the Plaintiff children reaches age ﬂlkty-ﬁve,‘ur until such
time as his Trust is amended by approval of the Court, the structured settlement payments
referred to in Paragraphs 8(d), 8(g), and B(f) hereof shall be made 1o that child’s Trust. After
each of the Plaintiff children reaches age thirty-five, such child may seek an Qrder from the
Court directiug,j:he owner of the amnnity contract fo make such payments directly to the child,
following a dctermiz;.;aﬁc;n that the child possesses the appropriate manil:all capheity ’[t.). ﬁzénaga
such funds and that he iz free from vndue influence; in the event that no such determination is
made, the structured settlement payments shall continne to be paid o the ;:hild‘s Trust.

10. - Ifany of the Plaintiff children dies before receiving a]l‘ guarﬁntaed
strllmtured scttlcmenf payméﬁts, any remaining payments with respect to that child shali Ee paid
to the beneficiary or beneficiaries das;i‘gnated in writing by the child in acc;,nrdance with the
procedires established by the owner of the ennuity contract, provided that the child may make

such designation only upon attaining the sge of majority. If any of the Plaintiff children dies

¥,

before the age of majori L}ﬂ or if he makes no such valid beneficiary designation, then any such
remaining guaranteed payments shall be made 1o his estate. B

11.  Counsel for Plaint{ffs shall cause a copy of the iﬁﬂlyuexecuted trust
agreement for each 6;f the Plaintiff c¢hildren to he filed with the Court within 1‘1urty (30) days of

the date of entry of this Order.

JOEL B, ROSWM Magistrate Judge
\ ot ', .
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SEXT NT AGREEMENT

This Settlement Agresment (the “Settlernent Agreement™) is made and entered
into ag of this 30" diy of September, 2005, by and betwean the State of New Jersey (the “State™)
and Marcia Robinson Lowry (the “GAL") in her capatity as guardian ad litem to X.J,, T 1., and
M.T. (vollectively the “Jackson Children™). (The term “GAL” shall inolndes Marcia Robinspn
Lowry, regardiess of whether she is acting 28 guardian ad litem to the Jackson Children or as o
trustee of a trust established for the benefit of any of the Jackson Childten,) The State and the
GAL shall be referred to bereinafter collectively as the “Parties.”

WHEREAS, by order dated June 17, 2004, the GAL was duly appointed by the
Superior Court of New Jersey as goardian ad litem to represent the Jackson Children; and

WHEREAS, the GAL commenced a lawsuit on behalf of the Jackson Children in
the Superior Coust of New Tersey, Camden County (No. LO02895-04) aguinst the Siate, the New
Jersey Division of Youth and Family Services, the New Jersey Department of Hiuman Services,
and various current and former individual state employees ("the Action™); and

WHERTAS, the State removed the Acticn to federal court, where it was assigned
case number 04-CV-3553; and

WHEREAS, the Parties mutually desire to resolve the Action amicably without
further litigation; and

WHEREASB, this Settlement Agreement is made without atty admission of
linhility by any pa:ty, o :

NOW, 'I‘HEREI‘ORE in consideration of these promises and the mumﬂl
vovenants hereinafter set forth, the Parties agree a3 follows:

1. Setllement Amount, The Parties agree that the setflement amonnt

{"Settlement Amount”) shall be seven and one half miflion dollars ($7,500,000.00), slmcturcd a8
set forth In Paragraph 7 hereof.

2. . Tdueation. ,

{A)  Promptiy upon the sxecntion of this Settlement Apresiment, the GAL shall
atlempl to abtain on bebalf of each of the Jackson Children the following educational services
from the children's local school districts: ten hours per month of cognitive remediation therapy,
one hour per week of vocational therapy, one hour per weelk of aecupational lhﬂrap}', and four
honrs per week of ane-on-one academic Gitoring,

(B) ‘:- If, during the first year after the execuntion of this Settlement Agresment,
any of tha local schoo! disteicts are unwilling to provide the Jackson Children with the services
entmerated in fhe previous subparagraph, the GAL shall pursue any reasonable legal option

“1" . i
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available to compel such Incal schonl district(s) to provide such services (whether nnder the
Individuals with Disabiliies Education Act, the New Jersey Constitution, or any other federal or
state law or regulation), np to and including bringing the matter before the United States District
Court of New Jersey s provided by statute, but not including un appeal to the United States
Cireiit Conrt or the United States Supreme Court,

(C) X, nt any thme following the first year after the extcution of this Seftlement
Agrcement, any of the loen! school districts are ynwilling to provide the Yackson Children with
the services recommended by the GAL’s education expert, fhe GAL shall use her best efforts to
negotiate the provision of such services with such loanl school district(s), but the GAL shall not
be obligated 1o take any legal action against such local sehool district(s) if such local school
district(s) refuse fo provide such services.

(D)  To the extent that any of the local school districts fail'tp provida the
Inckson Children with the services recommended by the GAL’s education expert — either
becanse, for the first year, the Distdct Court declines to order the local school district(s) to do so,
or, for any subsequant year, the GAL is not successiul in persuading the local sohool district(s) to
flo so — then the State shall pay for (in addition to tha amounts set forth in pnragraphs L and 7
hereof) any such services except as set forth below;

{i)  Innoevent shall the State pay more than a total of $185,000.00 for the
provision of educational services to the Jackson Children;

(i)  Inno event shall the State ba required to pay for any r:ducattcm services
other than cognitive remediation therapy, vocationzl therapy, occupauunul
therapy, and private one-on-ona academic fuforing; and

(i) In noevent shall the State be required to pay for any education services in
exeess of the difference between the services provided by the local school district
and ten hours per month of cognitive remediatioh therapy, one hour per weslk of
vocational therapy, and one hour per week of occupational therapy; provided,
however, that no such limitation on hours shall apply to private ong-on-gne
academic tutoring.

(EY  With respect to the timing of the payments ccmtemplated nnder this
paragraph, the State shall make no payment with regard to the services sought in the first year
until after the GAL has been unsnccessful in the United States District Courl in obtaining all
services sought as set forth above. After the first year, the State shall make the payments for

- which they are r(.spanmb]a as set forth above at the time the local schoal chstnct(s) decline to
provide such services.

(F). F, after the first year, the State believes that the services recommended by

the GAL’s cducation expert are nnreasonzble, it may seek binding atbitration with Magxslrate
Judge Joel Rosen (or such other judge as the Distriat Court may direct}.

-
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3. Ongoing Information Regarding the Siatus of the Children.

(A}  Until such titme as the Jackson Children ave no longer in the custody of
DYFS, the State shall provide the GAL, on a bi-monthly basis, with npdated records regarding
each of the Jackson Childrer, including npdates of all case records and npdates of all medicel,
psychological, and educational records, DYES shall produce to the GAL, on or before the 14th

day of every other month, all such records created, generated, or received by the State during the
previons twa months.

(B)  Until such time as the Jackson Children are no longer in the enstody of
DYFS, DYFS shall promptly {(and in all events within three days) notify the GAL of any
significant events or developments conceming any of the Jackson Children, including but not
limited to any change in placement, services, permanency goal, or permanency plaas; any legal
proceeding invelving any of the Fackson Children; any allegation of abuse of neglect invalving
any of the Jackson Childran or occurring at the placement whera any of the Jackson Children are

- placed; and any critical incident (i.=., any incident requiring generation of a critical incident

report as defined in the policy of the Division of Youth and Pamily Services that exists on the
date of the execution of this Setflement Agreement) involving any of the Jacksos Children or
eccurring at the placement where any of the Jackson Children reside.

(C)  Until such time as the Jackson Children are no Jonger in the custody of
DYES, DYFS shall meet and confer with the GAL on a bi-monthly basis (and/or within three
days of any significant event or development) regarding the case plans, placements, programs,
and services being provided to each of the Jackson Children. During thosc mest and confer
sessions, the Parties shall discuss and attempt in good faith to agree on appropriate case plans,
placcments, programs, and services for each of the Jackson Children. The Parties agree that Judy
Meltzer shall serve as a nentral facilitator during such meet and confer sessions, and thet the
Partios shall work with Ms, Moltzer in good faith to resolve sny diszgrecments that may arise
regarding appropriate case plans, placements, prograrms, or services for the Tackson Children;
provided, however, that in no svent shall the State be under any cbligation to adopt or
incorporate any of the suggestions made by the GAL or by the neatral faeilitator, Th the event
that My, Meltzer is unable or unwilling to serve as such a neuteal facilitator, the Parties shall
endeavor in good faith to agree on a different neutral facilitator with stmilar expert qualifications

to Ms, Meltzer, and if the-.l’amas are unable to o agree, a nevtral fucilitatar shell be appointed by
Judge Rosen.

(D}  The State agrees that it shall not oppose any application or mation mads
by the GAL to intervene in any legal proceeding (including without Umitation agy praceeding
before the Family Part of the Superiar Court of New Jersey) relating to any of the Jackson
Children. By waiving its right to oppose any application or motion to intervene made by the
GAL, the State reserves antd does not waive its right to oppose the substance of whatever position
the GAL may assert, ’ ‘
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4, Existing Medicnid Liens and Continning Medicaid Benefits.

(A)  The State shall waive any and all Medicaid liens and rights of
reimbursement with respect to any Medicaid benefits provided to any of the Jackson Children at
any tirme prior to the execation of this Settlement Agreement.

(B [I'rom the date of this Seltlement Agreement vntil each of the Jackson
Children reaches age twenty-one, the State shall provide each of the Jackson Children with a
Medicaid card entitling them to benefits tnder Medicaid “Family Care Plan A, regardless of
whether the Jackson Children remain in foster care or are rdopred, and the State shall not impose
a lien or seek reimbursement of any such benefits. Should any ar all of the Jackson Children
talce up residence in another state prior to age 21, the State shall negotiate with officials in the
new state: to have the new state provide the Medicaid benefits set forth above, Should such new
state decline, the State shall use its best efforts to persuade appropriate medical provxdcrs in the
new state to become New Jersey Medicaid providers such that such medical providers ars
eligible to be reimbursed by the State for medical care provided to the Jackson Children.

5. Confidentiality. The GAL may file a motion with the Court seeking to
seal portions of this Setflement Agreemant and the exhibits appended hereto. The State may, but
' is not required to, join the GAL in such motion.

6. Apreement Contingent Upon Court Approval. The Parties ngree that
+ their willingness to enter into this Seftlement Agreement is conlingent upon the approval of -
Magistrate Judge Joel Rosen (before whom the Parties have consenited to proceed pursuant to 28
U.S.C. § 636(c) and F.R.C.P. 73), following a hearing conducted in a mammer akin to a “friendly”
hearing conducted pursuant to NI, Conrt Rule 4:44-3, of each and every provision of tiis
Settlement Agreement (except the issue of whether the 25% contingency fee sgreed to by GAL
and her attorneys shonld be modified), In the event that Magistrate Jadge Joel Rasen declines to
approve any of the provisions of this Settlement Agreement (other than the issue of whether the
23% coutingency fee agreed to by GAL and her attorneys should be modified) or declines to
approve any of the terms of the trusts as set forth in Exhibit A, this entirs Seftlement Agteement
shall be null and de (lmlsss the Partics expressty agree otherwise in a wriling).

7. Funding of Trosts aud Awnuitics. The Settlement Amnunt set forth in
Paragraph 1 hereof shall be stmctured as follows: ;

(A) ‘The “Initial Fanding Amount” shell consist of the Ssitlement Amonnt less
the attorneys' fees and costs fhat the GAL's attorneys seek to have approved pursnant to
Paragraph 9 harcof

(B) Immediately upon the approval of this Settlement Agreement snder
Paragraph 6 hercof, the State shall pay one sixth of the Initial Finding Amount to each of three
scparate trusts, one for the benefit of each of the three Jackson Children (tht‘.: “Tmsrs"], in the
form attached hereto as Exhibit A.

4
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(C) Immediataly upon the approval of this Settlament Agreement undar
Paragraph 6 hemeof, the State shall pay or arrange to have paid periodic income-tax-free
structured setilement payments for the benefit of each of the Juckson Children as sot forth in the
schedule attached hereto as Exhibit B. These payments shall have a cost cqual to the remaining
half of the Initial Funding Amount. The oblipation to make the periodjc income-tax-free
structored settlement payments degeribed in Fxhibit B may be assigned to an assignment
company or companies and fonded by an annnity contract issued by s fife insurance company or
companies a8 more fully set forth in Exhibit B, All sums funding tho pariodic stmonied
settlement payments deseribed in Exhibit B constiture damages on account of personal injuries or
sickness within the meaning of Section 104{n)(2) of the Intarnal Revenue Code of 1986, as
amended. Until each of the Jackson Children reaches age thirty-five, or until such Hme as the
trust attached herato ag Exhibit A js otherwise nmended by approval of the Conrt, the structured
settlement payments set forth in the schednle atipched hereto as Exhibit B shall be made {o that
child’s Trust, After each of the Jackson Children reaches age thirty-five, such child may receive
the structured sattlament payiments divectly by providing the owner of the annuity contract with
an order from the conit having jurisdiction of this settlement directing such payments to ba made
to him following a determination that the child possesses the appropriate mental capacity to
meanage snch funds and that he is See from undue influence; in the event that no such
determination is made, the structured settlement payments shall contimue to be paid to the
children's trusts. If any of the Tackson Children dies before receiving all guaranteed structured
settement payments as set Torth in the schedule attached hereto as Exhibit B, any remaining
payments with respect to that child shall be paid to the beneficiary or beneficiaries designated in
wriltng by the child in accordance with the procedures established by the owner of the annuity
confrant, provided that the child may make such designation only upon attaining the age of
majority. If any of the Jackson Children dies before the nge of majority, or if he makes no such

valid benefiejary designation, then any snch re.rnammg guarantced payments shall be made 1o his
estate.

(D) |, The Parties agres that the specific tecms of the Trusts and the schedule
setting forth the periudic income-tax-fTee structured scttlement payments are material to the
Parties’ willingness to enter into this Settlement Agrecment.

(B) The “Differentinl Amount” shall be the difference between the Settlement
Amount and the Initinl Funding Amount (which is equivalent to the attomeys’ fees and costs that
the (GAL’s sttorneys will seek to have approved pursnant to Pacagraph 9 hereof). Upon the
approval of this Settlement Agreement under Paragraph 6 hereof, the State shall withhold the
Differential Amount pending the resolution of any dispute regarding attorneys” fees undcr
Paragraph O bereof,

(F)  The "Subsequent Funding Amount” shall be (i) the difference, if any,
between the Differential Amonnt and the fees and costs prescribed in Judge Rosen’s decision
under Paragraph 9 hereof (if such decision is not appealed) or the fees and costs preseribed by the
United States Court of Appeals for the Third Cireuit (if Judge Rosen’s decision is appealed); plus
(ii) simple interest on the amount caloulated in Paragraph 7(F)(i) hereof, cgluulatcd at the rate of

»

-5
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six percent per annum and accriing from the date of the approval by the Court of this Setilement
Agreement until any appeal is exhansted and payment is made.

(G)  The Subsequent Funding Amount shall be disposed of by peying one sixth
of sach sum to each of the three Trusts, and by using the remaining half of the Subsequent
Funding Amount to purchasa additional annnity contracts for each of the Jackson Children,
subjeat to the terms of Paragraph 7(C) of this Sottlement Agreoment (other than Exhibit B
hereto), The GAL shall have discrelion to determine which annuity contracts should be
purchased and which life company or companies to purchase them from; provided, however, that
the GAL shall exercise ber discretion in a manner thet maximizes the rats of return for each of
the Jackson Children.

B. Assumption of Income Tax Liahility., The State unconditionaily
guarantees that neither the polential existonce of the Subscquerit Fonding Amoymt, the actual
existence of the Subsequent Funding Amount, or the manuer in which the Subsequent Funding
Amount is paid shall canse any of the periodic structured setflement payments contemplated jn
this Settlement Agrecment to be subject to any income taxation. The State agrees that if any of
the Jackson Children or their respective trusts are ever required by ey taxing authority
(inclnding withont limitation the United States Internal Revenue Service) to pay sny income tax
on any of the periodic structred settlement payments contemplated in this Settlement
Agreement, then the State shall make whole the Jackson Children and/or their respective Lrusts
by reimhursing the Yackson Children and/or their respective trusts for the fiull and entire arnonnt
of (1) any and al] income tax liability relating to the periodic structured setflement payments
contermplated in this Settlement Agreement acislng from the potential existente of the
Subsequent Punding Amount, the actoal existence of the Subsequent Funding Amonnt, or the
manner in which the Subsequent Funding Amount is peid; (ii) any and all (ux Hability relating to
any payments raade pursvant to this parageaph; and (iif) any and all costs incurred by the Yackson
Children and/or theéir respeetive trusts relating to any inquiry, audit, litigation, or other
proceading by any taxing authority relating to the periodic structured settfement payments
contemplated in this Settlement Agreement, including without limitation attomeys® fees,
accouniants’ fees, audit expenses, and litigation expenses.

9, Attorneys’ Fees,

(A)  The Parties agres that subject to the exception set forth in Paragraph 9(B)
hereof, the Settlement Antount set forth in Pacagraph § of this Settlement Agresment iy inchisive
of atiorneys’ fees and reither the GAL nor her attorneys will pursoe & stparate attorneys” fees
award from the State pursnant to 42 U.S.C. § 1988 or otherwise.

(B)  The State reserves tha right to argne to Magistrale Judge Joel Rosen
(before whom the Parties have consented to proceed pursnant to 28 U.S.C. § 636(c) and F.R.CP.
73) at the settletnent approval heaning described in Paragraph 6 of this Settlement Agreement thet
the 25% contingency fee pravided for in the retainer agreement between the GAL and her
attomeys should be modified. The Parties agree to submit snch attomays’ fees dispute to, asd for

-6~
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resolution hy, Magistrate Judge foel Rosen in lisu of submitting such attorneys” fees dispute to,
and for resolution by, & United Stetes District Judge. Each of the Parties rescrves the right to
appeal directly to the United States Court of Appeals for the Third Circuit (but not to a Unijted
States District JTndge) avy decision rendered by Magistrate Judge Joel Rosen with respect to
attorneys' fees. If cithor Party appeals to the United States Court of Appeals for the Third
Circuit, and if the State does not prevail in such appea], then tha GAL shall be entitled to seek an
award of attorneys® fees and costs with respect to.such appeal pursunnt to 42 U.S.C. § 1988,

(C)  During the settlement approval hearing described in Paragraph 6 hereof
(and in whatever papers the State may submit to Magistrate Judge Joel Rosen in advance
thereof), the State shall take a position regarding the fecs ta which the Stata contends the GAL’s
attotneys are entitled to collect. The fees to which the State contends the GAL's attorneys are
entitled to collect shall constitute the “Undisputed Fees.” The "Disputed Pees” shall be the
difference between (i) the totul fees and costs sought by the GAL's attornsys and (if) the
Undisputed Fees.

(D)  Upon the issuance of a decision by Tudge Magistrate Judge Joel Rosen
ragrrding the fees and costs to which the GAL's attoreys are entitied, the Stats and the GAL's
attarneys shall, within the allowable periad for filing s notice of appeal of such decision pursnant
to the Pedernl Rules of Civil Pracedure, inforin each otler whether they intend to appeal snch
decision to the United States Court of Appeals for the Third Circuit,

(B) In the event that neither the State nor the GAL's attorneys choose to
appeat Yudge Rosen's decision to the United States Court of Appeals for the Third Circuil, then
(i) the GAL’s attorneys shill be entitled to promptly oolleat from the State the fees and costs
prescribed in Judge Rosen's decision; and (i) the differencs, if any, between the Differential
Amount and the fees and costs prescribed in Judge Rosen's decizion (together with interest
thereon) shall be deemed the Subsequent Fonding Amonnt parsant to Patagraph 7(F) hereof and
shall bo disposed of pursuant to Paragraph 7({G) hereof.

(F)  In the event that either the State or the GAL’s attorneys (or both) choose to
appeal Tudge Resen's decision to the United States Court of Appeals for the Third Cirouit, then
(i) the GAT’s attorneys shall be entitled to prompily collect the Undisputed Fees from the
Differential Amounnt; and (if) the Disputed Fees shall remain withheld by the State pending final
resolution of the fee dispute by the United States Court of Appeals for the Third Cironit. Upon
final rezolution of the fee dispute, then (i) the GAL's attorneys shall be entitled to prompily
collect from the State the sum of (a) the fees and costs prescribed by the United States Cowt of
Appeals for the Third Circoit and {(b) simple intersst on such amonnt caleulated at the rate of six
percent per annum and accruing from the date Magistrate Judge Joel Rosen renders a decision
regarding the fees and costs to which the GAL’s attormeys are entitled until any appeal is
exhausted and payment is made; aod (i) the difference between the Differential axnount and the
fees and costs preseribed by the United States Court of Appeals for the Third Circuit (together
with interest on that difference) shall be deemed the Subsequent Funding Amount pursuant to
Paragraph 7(F) hereof and shall be disposed of pursnant to Paragraph 7(G) hereof.

e
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10.  Adoption Subsidics. The State agrees that each of the Jackson Children
is a “hard-to-place child” within the mesving of N.J.A.C. 10:12§-2.1, and that upen Lhe adoption
of any of the Yackson Children, the State shall provide the adoptive parent(s) of such child with a
monthly adoption subsidy payment pursuant to M.LAC. 10:121-2,2,

11.  Limited Relenses, The Parties agree to execute, simultaneoosly with the
execution of this Settlement Agreement, the limited releases attnched bereto as Exhibit €,

12,  Entire Agreement. This Settlement Agreement constitutes and embodies
the entire agreement of the Parties with respect to the setflement of this dispute. There ate no
other agreements of any natare concaming the subject matter of the Aclion among or between the
Parties hereto and there are no prior or contemporancous understandings or representations relied
upon by any Party in entering into this Settlernent Agreement that are not stated herein,
Modification of this Settlement Agresment must be in 2 writing that is signedhy all Pasties; this
requirement may not be waived or modified by oral agresment,

13,  Authority, This Setflement Agreement hag been executed freely,
knowingly, and voluntarily by all Parties without duress, coercian, or undue influence, with a fall
aad free undersianding of ifs terms, Bach Purty hag discussed this Settlement Agrenmant with
her or its attorneys in detail, and each Party anderstands its terms.

14,  Xxecntion, This Settlement Agrcnment may be executad in any numbet
of connterparts, all of which together shall constitute one sgreement. .

15.  Choice of Law. This Settlement Agreement shall be goverted by and
construed in accordance with the internal laws of the State of New Jersey and/or the Iaws of the
United States Df America,

16.  Confinuaing Jurisdiction; Exclugive Foram. The Parties agree that the
United States District Court for the District of New Jersey (the “DINT") shall metain jurisdiction
over the Action and shall continue to be cmpowered to compel compliance with the terms and
provisions of this Setilement Apreement, The Parties agres that the DINY shall be the sole and
exclusive forum for any proceeding to enforce this Setflemont Agreement and asimowledge that
they have previously consented (pursuant to 28 ULS.C. § 636(c) and F.R.C.P. 73) to the
disposition of any such proceeding by Magistrate Tudge Joel Rosen. ‘The prevailing party in any
proceeding to enforce this Settlement Agrecment shall be entitled to an award of reasonable
attorneys® faes, litigation expenses, and conrt costs against the non-prevailing party.

17.  Execution By Facsimile/Counterparis. This Setﬁement Agre-ﬂmﬂnt may
be executed in connterparts and/or by facsimile. .

8-
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Executed s of the date first set forth above:

e %::m Robmson Lowry

Guardian Ad Litem

jw/
By:

" Yames M. Davy l/
Commigsioner, Depart man Services

PETER C. HARVEY

ATTORNEY GENERAL OF NEW JERSEY
Attorney for Defendants

iy /JWMMM Guf

' Howard J, McQolich
Assistant Attomey Genersl

-9.
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EXHIBIT A
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EXHIBIT B

Payments Funded Upon Execntion of Release

To Keith Jackson “Payee™

Four Thousand Four Hundred Fourieen Dollarg and Ninety-Eight Cents ($4,414.98)
monthly beginning on October 11, 2014, guaranteed for 30 years (360 payments) with the
last guarantsed payment being made on September 11, 2044 and then continning for the
life ofthis Paycc Payments shnll inerease by 3% annually,

!

To Tymna Taclcsnn “Payee™

Four Thousand Three Hundred Seventy-Three Dollars and Ninety-Three Cents
($4,373.93) monthly beginning on Octoler 14, 2014, guaranteed for 30 years (360
payments) with the last guaranteed payment being made on September 14, 2044 and then
continuing for the life of this Payze. Payments shall increase by 3% annually,

.k

To Michael Jackson "Payse™:

Four Thousand Three Hundred Thirty-Five Dollars and Ninety-Four Cents ($4,335.94)
monthly beginning on March 26, 2015, guarantesd for 30 years (360 payments) with the
last guaranteed payment being made on February 26, 2045 and then continuing for the
life of this Payee. Payments ghall increase by 3% annually,

L

Payees’ mght to Payments

Plaintiffs aclcnowledge that the Periodic Payments cannot be accelerated, deferred, increased
or decreased by the Plaintiffs; nor shall the Plaintiffs or any Payee have the power to sell,

maortpage, encumber, or anticipates the Periodic Paymsnts, or any part thereof, by assipnment
or otherwise.

Consent to Quulified Assipnment !

Plaintiffs acknowledge and apree that the State of New Jersey (“State™) may make a
"qualified assignment”, within the meaning of Section 130{(c) of the Internal Revenue Code
of 1986, as amended, of the State’s lability to make the Periodic Payments set forth in

Section 1.1, 1.2, and 1.3 {o Amerean Qeneral Annuity Service Corporation ("the
Assigmee'").

Any such sssignment, if made, shall be accepted by the Plamnffs without right of tejection
and shall completely release and discharge the State from the Perfodic Payments obligation
assigned tothe Assignee. The Plaintiffs recognize that, in the event of such an assignment,
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4.0

3.0

the Assignee shall be the sole obligor with respect to the Periodic Payments obligation, and
thiat all other releases with regpect to the Periodic Payments obligation that pertain to the
liability of the State thereupon become final, irrevocable and absolute.

Right to Purchase an Annruity

The State, itself or through iis Assignes, reserves the right to fund the liability to make the
Periodic Payments flirough the purchase of an annuity policy from American General Life
Insurance Company. The State or the Assignee shall be the sole owner of the annuity policy
and shail have all rights of ownership, The State or the Assipnee may have American
General Life Insurance Corpany mail payments dirgctly to the Payees. The Plaintiffs shall
De responsible for maintaining a current mailing address for Payees with American Gsnera]
Life lnsurﬂnce Company

Discharge of Obhgatum

The abligation of the State and/or Assignee to make each Perodic Payment shell be
discharped upon the meiling of a valid checle or wire transfer/ilectronic Funds Transfer in
the arnount of such payment to the desipnated address of the Payees named in Section 1.1,
1.2, and 1.3 of this Settlement Agreement. ‘
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TED RELEASE

TOALLTQ WHOM THESE PRESENTS SHALL COME OR MAY
CONCERN, KNGW THAT, contingent on court approval of the Settlement Agreement dated
September 30, 2003, and in consideration for the payments and covenants set forth therein,
Marcia Robinson Lowry, guardian ad litern to Keith Jackson, Tyrone Jackson, and Michael
Jackson (collectivaly the “Tackson Children™), hereby RELEASES AND DISCHARGES the
State of New Jersey, together with its insurers, agents, employees, beirs, executors, personal
mpresentatives amd assigns from all claims, demands, demages, cavses of action, or suits which
have been, conld have been, or might bave been made or prosecuted on account of any conduct
of any party oectuzing at any time with respect to the events, information and disputes giving rise
to the lawsuit entitled K.J. et al. v. Division of Youth and Family Services el al., No, 04-CV-
3553, including but not limited to any claim for payment of counsel foss and costs.

This LIMITED RELEASE may not be amended or modifted artaliy,

Exccuted a5 of this 30th day of Seﬁtember, 2005

"~ Marcia Rohinson Lowry
Guardian Ad Litem

Sworn to before me this

A L, B ST
30th day of Septsmber, 2005 warsty g gon

Tafin
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Notary Public - - '




