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BAZELON, LESS & FELDMAN, P.C. 
By: RICHARD BAZELON (RB8609) 

STEVEN KUDATZKY (SK8888) 
10000 Sagemore Drive, Suite 10202 
Marlton, New Jersey 08053 
856.988.1319 
Attorneys for Plaintiffs 

EMERY CELLI BRINCKERHOFF & ABADY LLP 
By: RICHARDD. ~MERY (Admitted Pro Hac Vice) ~ . , ... 

ERIC HECKER (Admitted Pro Hac Vice) 
545 M<ldisonAvenue, Third Floor 
New York, New York 10022 
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Attorneys for Plaintiffs 

.' UNITED STATES DlSTRICT COURT 
FOR THE DISTRICT OF NEW JERSEY 

•• 

K.J., T.J. and M.J., by their 
Guardian Ad Litem, 
MARCIA ROBINSON LOWRY, 

Plaintiffs 
.' J . 

v. 

DMSION OF YOUTH AND FAMILY 
SERVICES, DEP ARTl:v1ENT OF HUMAN ; 
SERVICES, STATE OF NEW JE'.RSEY 
PATRICIA BELASCO-BARR, 
:MICHELE GUHL, C~ES VENTI, 
DORIS JONES, MANAGERIAL DOES 
1-10, SUPERVISORY DOES 1-10, 
and CASEWORK DOES 1-10, 

Defendants. 

, ' 

Civil Action No. 04--355~'(mR) . 

ORDERAPPROVING SETTLEMENT 
AGREEMENT AND AUTHORIZING 
DISTRIBUTIONS 

, . .. 

. ' 

. ' 

, ' 
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THIS '11ATTER Imving been opened to the Court on October 21, 2005 ~pon the 

application of the i1ucc Plaintiff children, by i11eir guardian ad litem, Marcia Robinson LOWlY, 

Esquire,' for an order approving the terms of a settlement reached among the Plaintiff children 

and all Defendants and the distributions to be madc pursuant thereto, aud the Court having 

considered the submissions of the parties in support of and ill opposition to, if any, the gmnting 

of the relief songht, and t11e Court having reviewed the proposed Settlement Agreement and 

related Trusts, and hl\ving been advised by its appointed expert(s) concerning same, .and having 
'. ' v----. . . . 

conducted a hearing on the application, it is on tins :JJ day of November, 2005, for 'th~ reasons 
. , 

stated in the Court's bench ruliogs of November 16, 2005, 

ORDERED; 
, 

I. The guardian ad litem js hereby authorized to enter into, on behalf of the 

tllrl::e PlainlH1:' children, a settlement with the Defendant State of New Jersey, pn behalf-of all 

Defendants, encompassing all claims asserted in tlns action ~ cOllsideration of a payroent in the 

amount ofseven aud one halfmillion dollars ($7,500,000.00), base gross cost, as described more 

fully in the parties' Settlement Agreement dated September 30, 2005 (hereinafter the "Settlement 

Agreement"), 

2. Defendant State of New Jersey shall fmrward all funds to Plaintiff's' 

counsel (other than funds used to purchase Wllluity contracts pursuant to Paragra.phs B(d), 8(e), 
. . , . 

and 8(f) hereof) fur proper distributioll. 
. . 

3. The settlement proceeds shall be distributed equally. among the three 

Plaintiff children, as described more fully in the Settlement Agreement. 

. , 
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, . 

4. The COllIt finds that each ofilie terms of 11m Settlement Agreement is fair 

and reasonable and is in the best interests of each ofthe Plaintiff children, and the Court hereby 

approves tl,e Settlement Agreem",nt iil its entirety. The terms ofthe Settlement Agreement are 

hereby incorporated by reference into tins Order and made a part hereof 

5. The Court finds that the terms of each of the Trusts to be established under 

and pursuant to the Settlement Agreement are fair, reasonable and in the best interests of each of 

the Plaintiff children, and the Court hereby approves each of the Trusts in lp; entirety. The terms 
, , ,<',r"', ,l,_ ',,' 

of each of the Trusts are bereby inoorporated by reference into this Order end made a part bereof. 

6. Th", Individual Trustee of each of the Trusts sllall receive, as compensation , , . , 

for her services as such, the StUll offourthousand dollars ($4,000,00) per year from each oftha 

Trusts. The Individual Trustee may petition the Court to modify this anll.uaI compensation as 

future circumstances may warrant. 

7. This .COllIt shall retain jurisdiotion over the administra~o~ ofthe. . 

Settlement Agreement and the Trusts and over the enforcement of and compliance with the terms 

of this Order. 

8. The settlement proceeds shall be dislributed as follows: 

(n) . Nine' hundred t1rirty-seven thollsand five hundred dollars ($937,500.00) 

shall be paid to the Trust to be established for the benefit ofJ;>laintlffK.J.; 

(b) Nine hundred thirty-seven thousand five hundred d·ollars ($937,500.00) 

shall be paid to the Trust to be established for the benefit ofPlaintiffTJ.; 
',' . ',' , , .. 

(0) Nine hundred thirty-seven thousand five hundred dollars ($937;500,00) 

shall be paid to the Trust to be established for 111e benefit ofPlaintiffMJ.; 
. ' 

, ' 
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(d) Nine hundred lhirty-seven thousand five hundred dollars ($931,500.00) 

shall be paid to American General Life (rated A+ by A.M. Best and AA+ by Standard & Poor's) 

fully guaranteed by AGC'bife Insuran<;e Co., for the purchase of a tax-free sll'uct'ured settlement 

annuity which shall mal,e the following payments for the benefit ofPlaintiffK.J.: $ 4,414.98 

per month for 30 years guaranteed and for his life thereafter, commencing on October 11,2014, 

increasing at 3% compounded annually; 

(e) Nine hundred thirty-sevell thousand five hundred dollars ($931,500.00) 
,- • i, ;, 

shall be paid to American General Life (rated A+ by A.M. Best and AA+ by Standard & Poor's) 

ftllly guaranteed by AGC Life Insuranc(l Co., for the purcbase of a tax-free structured settlement 

aunuitywhich shall make the following payments for the benefit ofPJaJ:ntiffT.J.: $ 4,373.93 per 

month for 30 years guaranteed and for his life thereafter, commencing 011 October 14, 2014, 

increasing at 3% compounded aonually; 

- , 
(f) Nine hundred thirly-seven thousand :five hundred dollars ($937,500.00) 

shall be paid to Americilll General Life (rated A+ by A.M. Best and AA+ by Standard & Poor's) 
• • I ' ' 

fully guaranteed by AGe Life Insurance Co., for the purchase of a tax-free structqred settlement 

annuity which shall make the following payments for the benefit of PlaintiffM.J.: $4,335.94 per 
: , 

mOllth for 30 years guaranteed and for his lif1l thereafter, commencing on March-26, 2015, 

increasing at 3% compounded annually; and , ' 

(g) One million eight hUlldred seventy-flv,a thousand dollars ($1,875,000.00), 

representing the Differential AmoUllt pursuant to Paragraphs 7 and 9 oftI1e Settlement 
, . , . 

Agreement, shall be temporarily withlleld by Defendant State of New Jersey pending the further 
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Order of this Court r",garding th", amount of attorney's fees and costs to be received by counsel 

for Plaintiffs. 

9. Until each of the Plaintiff children reache~ age thirty-five, 'or until such 

time as his Trust is amended by approval of the Court, the structured settlement payments 

referred to in Paragraphs SCd), 8(e), and 8(t) hereof shall be made to that child's Tl1lst. Mter 

eadl of the Plaintiff children reaches age thirly-five, such child may seek an Ordcr :!i'om the 

Court directing ,the 9,wner of the anlluity contract to make such payments directly to the child, . . , . , 

following a determination that the child possesses 111e appropriate rnl;lntaJ caplmity to. manage 

such funds !U\d that he is free from undue influence; in the eYent that no such determination is 

made, the struchlred settlementpaymel1ls shall continue to b<:l paid to Ille child's Tl1lst. 

10. If any of the Plaintiff children dies before receiv!ng all guaranteed 

I • 

structured settlement payments, any remaining payments with respect to that chUd shall be paid 

to the ben<:lficiary or beneficiaries designated tll writing by tile ohild in accordance with the 
I 

procedures established by the owner of the annuity contract, provided that the child may make . , 

such designation only upon attaining the age of majority. If any of the Plmntiff children dies 
" , . 

before the age of maj ori ty, odf he makes no such valid beneficiary designation, then any such 
. , 

remaining guaranteed payments shall be made to his estate. 

11. Counsel for Plaintiffs shall cause a copy ofthe fully-executed trust 

agreement fOT each of the Plaintiff children to be :filed with the COUrt Within thirty (30) ,days of 
'. '. • J I • ' 

the date of entry of this Order. 

JOELB.ROS 
, . 
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REITLEMENTAGREEMENT 

This Settlement Agreement (the "Settlement Agreement") is made nnd entered 
into us of this 30lh day of September, 2005, by nnd belween the State of New Jersey (tIle "State") 
lind Marcia Robinson Lowry (the "GAL") in. her capacily as guardian ad litem to 10., T.!., nnd 
M.J. (collectively tile "Jacbon Children"). (The term "GAL" shalllnciude Mnroin Robinson 
Lowry, n::gardless of whetb~ she is aoting as guardian ad litem to !lIe Inckson Children or as n 
truslee ofn trust established for the benefit of any oflhe laekson Children.) The Stllte lind the 
GAL shall be referred to hereinnfter oollectively as the "Parties." 

WHEREAS, by order dated June 17, 2004, tIle GAL was duly appointed by the 
Superior Court of New Jersey as guardian ad litem to represent the Jucl(son Childrell; aud 

WHERE~, the GAL commenced n lawsuit on behalf of the Jjlckson Children In 
tbe Superior Court of New Jersey, Camden COUllty (No. LO02895·04) agniIliit the Siate, the Now 
Jersey DiVision of Youlh IlDd Family SerVices, the New lersey bepartment of Rumno Services, 
and variolls Cllrrent und former .individl,,,l state employees (nthe Action"); and 

WHEREAS, the State removed the Action to federal oOUIi. where it was assigucd 
ellSe number 04-CV-3553: and 

WHERE~, the Parties mutuPlly desire to resolve the Action amicably without , 
further litigation: nnd 

WHEREAS, this Settlement Agreement is mude without IlllY I!dmission of 
liability by nny party; 

NOW, THEREFORE, in consideration of these promises and the mutual 
covenouts hereinafter set forth, the Parties agree lIB follows: 

1. SetllementAm(lUnt. 'rhe Parties agree that the seltlemt;lut amonnt 
("Settlement Amount") shall be seven nnd one h~lf million dollars ($7,500,000.00), S\.rUclllred lIB 

set forth in Paragraph 7 hereof. . 

2. Edncnlion. 

(A) Promptly upon the execution of this Settlement Agreement, the GAL sball 
utlempl 10 obtain on behalf of each of the Jackson Children the follOWing educational services 
from the children's local school districts: ten hours per month of cognitive remediation therapy, 
one hour per week ofvocllIionnl therapy, one hour per week of occupatiooal tberapy, and four 
hours per week of one-on-one academic tutoring. . 

(B) . If, during the first Y"if!' after the execution ofthls Settlement Agreement, 
any of thelQc81school districts are ullwilling to provide the Jackson Children with the services 
eU1llIlerated in th~ previous subparagraph, the GAL shall pumue any reasonable legal option 

-1-
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nvailable ttl compel such local school di$trict(s) to provide suell sel'vic~s (whether under the 
l'nclivicluals with Disabilities Edl1ontion Act, tile New J~rsey Constitution. or any other federaI or 
state law or regulation), up to and including bringing the matter before the United SCates District 
Court of New Jersey as provided by statuto, but not illcluding lin appeal to the United Stlltes 
Circuit Court or the United Stutes Supccmo Court. 

(C) If, at any time following tho first year lifter the ex~cution of lhis Setllement 
Agreement, any of the locn! school districts are unwilling to prDlTi<le the }a~kson Chil<lroon with 
the services recommended by the GAL's education ""pert, the GAL shall use her best efforts to 
negotiate the provision of suoh services with such 10cnI school district(s), but the GAL shall not 
be obligated to Ulke any legal action Ilgilinst suoh local school district(s) if such local school 
distrlct(s) refuse to provide such services. ' 

(D) To Ihe extent thnt !l1\y of the 10.-..1 school districts faihpprovid .. the 
J~ckson Childrell with the services recommended by the GAL's educntion expert- either 
because. for the rust year, the District Court declines to order the local school district(s) to do so, 
or, for any SUbsequent year, the GAL is not successful 1n persuading the local sOhool distIict(s) to 
do So - then the State shall pay for (in addition 10 the amounts set forth in plIragrnplls land 7 
hereof) ,nny such servi~es except as set forth below. 

(i) In no event shall the. Slate pay more than a tolal of $185,000.00 fat the 
provision of educational services to tile J nckSDll Children; 

(ii) l'n no event shali the Stale be ~equired to pay for any education services 
other than cognitive remediation therapy, vocationul ther~py, occupatilmal 
therapy, and private one·on-onH nca<l~mic tutoring; and 

(iii) In no event shall the State be required to pay for any education services in 
excess of the difference between the services provided by the local school district 
and ten bours per month of cognitive remediation therapy, one hour per week of 
vocational therapy, and one hOur per week of occupllliollal therapy; provided. 
however, that 110 Buch IIrnillltiOn on hours shall apply to private Ol1~-on·one 
nca<lemic lutoring. 

(E), With respect to tbe timing of the payments contemplated u\lder tbis 
paragraph, the Slate shall make no payment with regard to the services sought in the first year 
until after the GAL has been unsuccessful in the United States District COUrL ill obtaining all 
services soug!:1t mi set forth abtlve, Mter the first year, the Slate shnIl mOlko rhe payments for 
which they are responsible as set forth above at the time the local schonl district{s) decline to 
provide such services. 

(F) If, after the first year, the State believes rhnt the services recommended by 
the GAL's education eltpert are unreasonable, it mny seek binding arbitratIon with Magistrate 

• Judge Joel Rosen (or suchother judge as the DIstriot Court may direct). . 

-2-
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3. Ongoing InfonnatiPh lleglltding tile Stnills of the Children. 

(A) Until such time as the Jackson Chlldren ure no longer in the custody of 
OYFS, the State shall provide Ule GAL, on a hi-monthly basis, with updated records regarding 
each of the Jackson Children, inc:luding updates of all case records and updates of all medic!!l, 
psychological, and educational re"ords. OYFS shall produce to the GAL, on or before the 14th 
day of every other month, all such records created, generated, or received by the State during the 
previous two months. 

(B) Until such time as the Jackson Children are no longer in the cnstody of 
DYFS, DYFS shall promptly (nnd in all events within three days) notify the GAL of any 
significant events or developments concerning any of the Jaobon Children, including but not 
1Im.ited to llIIy change in placement, services, permanency goal, or permanenoy plans; nny legal 
proceeding involving lillY of thcJnckson Children; any nllegation of abus'a otn6glect involving 
any of the Jnckson Children or occurring at thl' placement where any of the Inckson Children are 
placed; and any criticnllncideut (1.0., any incident requiring generation of It critical incident 
report as defined in the policy of the Division of Youth and Family Services that ell-iats on the 
date of the ell-ecution of this Settlement Agreement) involving any of the Jackson Children or 
occurring at the placement where any of the Jackson Children reside. 

(C) Unlll such time as the Japkson Children are no longer in the oustody of 
DYPS, DYFS shall m~et and confer wilh the GAL on 11 bi-monthly hasis (andlor wilhin t)lree 
days of any significant evcnt or development) regarding the case plans, placements, progl".llllS. 
nnd services being provided to Qaol! of the Jackson Children. During those meet Dnd confer 
sessions, the Parties shall discuss and attempt in good faith to agree on appropriatF C3se plans, 
placcments, programs, and services for ellch afthe Juakson Chlldreo. 'l'h" Parties ngrell that Judy 
Moltzer shall serve as a nentfal facilitator during 5uch meet nnd confer ~ession~, and thilt tbe 
Partios shall work with Ms. Moll:l:er in good faith to resolve ~ny disagreements tbat mllY arise 
regarding appropriate cas~ plans, placements, progrmns, or services for the Jankson Children; 
provided, however, Ihat in no ovent shall the State he under any obligation to adopt or 
inCOrporate ,mY ofthe suggestions made by the GAL or by the Ollutral fllCilitator. Tn the event 
Ibnt Ms. Meltzer is unable or nnwilling to serve lIS such a neutral facilitator, the Parties Shall 
endeavor in good faith to agree on a djfferent ncutral facilitator with similar expert qualifications 
to Ms, Meltzer, and if tbePllrties are unable to So agree, a neutral facilitator shall be: appointed by 
Judge Rosen. . 

(D) The S tnte agrees that it shall not oppose any application or motion made 
by the GAL to intervene in any legal proceeding (including without llmitation;my pmc!;eding 
before the Family Part of the ~uperior Court of New Jersey) relating to ~ny of the Jacksop 
Children. By waiving its right to oppose apy application or ruotion to intarvene made by till:, 
GAL, the State resllI"Ves and does not waive its right to oppose the sUhstance of whatever position 
the GAL muyasserL .. , . 

-3-
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4. Exlsting Medicaid Liens nnd Continuing Medicaid Benllfits. 

(A) 'rbe State shall waive any and nil MBdicuid liens lind rights of 
reimbursement with respect to any Medicaid benefits provided to any of th .. Jackson Children n~ 
any time prior to the execution of this Settlement Agreement. 

(B) From the date ofthis Settlement Agreement until ench of the Jaak:ion 
Chlldren renches age twenty-one, tbe State sball provide ench of tbe Jackson Chlldren with n 
Medicaid card entitling them to benefits under Medicaid "Family Care Plan A," regardless of 
whether the .Tnckson Children remain In foster Care or are adopted, and tbe State sball not impose 
a lien or seek reimbursement of any such benefits. Sbould any or all of the Jackson Children 
take up residenrein another state prior to age 2l,lhe Srate shall negotiate with officlnls In the 
new state to have the new state provide the Medicllid benefits set forth above. Should such new 
stl\w decline, the Stal!lshall uSo its best efforts to persuade appropriate medical providers in the 
new state to become New Jersey Medicaid providers such that such medicnl providers are 
eligible to be reimbul1led by th .. Stute for medicnl oare provided to the Jackson Children. 

5. Confidcntildi~. 1'he GAL may fIlc a motion with the Court secking to 
seal portionS of this Settlement Agreement and tho exbibits appended hereto. The State may, but 
is not required to, join tbe GAL in such motion. 

6. Agreement O;mtingent Upon Court Approval. The Parties agree Ibat 
their willingness to cnter into this Settlement Agreement is conlingeIJt Ilpon the approval of· 
Magistrate I udge Joal ROSen (before whom the Parties have consented to proceed pursuant to 28 
U.S.C. § 636(c) andF.R.C.P.,73), following a hearing conducted in a tnannerak.in to a "friendly" 
hearing conducted jllltsuant to NJ. Court Rule 4:44-3, of each and every provision of this 
Settlement Agreement (except tbe issue of whether the 25% contingency fee agreed to by GAL 
and her attorneys ~hould be modified). In the event that Magistrate Jl1dgtl Joel Rosen deolines to 
approve any of thCl provisions .of Ibis Settlement Agreement (othor thnn the issue of whether the 
25% contingency fee agreed to by GAL and ber attorneys should be modified) or decline~ 10 
approve any of the tenns of tllo trusts Il8 set forth in :&hibit A, this entire Settlement Agreement 
sblill be: null and void (uu:less tho Parties expressly agree otherwise in a writing). • . 

7. Funding of Trusts and Annuities. The Settlement Amouut set forth in 
Paragraph 1 hereof shall be structured as foUows: 

(A) The "IniUa! Funding Amounr' shall consist of thll Settlement Amount less 
tbe nttOI'nIlYS' fees and (losi;& that the GAL's lIttorneys seek to have approved pursuant to 
Paragraph 9 hereof. , . 

(B) Immediately upon the approval of this Settlement Agreement under 
l'aragraph 611crcof, tbe State shall pay one six.th of the Initinl Funding Amount to each of three 
separate trusts, one for the benefit of eacn of the three Jackson Children (the: ~Trusts"), in the 
form attached hereto as Exhibit A. 

-4-
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(C) fmmediately upon the approval of this Settl~ment Agreement under 
Pa{ftgl'ftph 6 hereof, the State shalI payor arrange to ha'Ve paid periodic income-taJt-free 
structured setUement payments for the benefit of enell of the Jackson Children as Bct forth h1 UJe 
schedule attached bereto lIS Exhibit B. These payments shill have II. cost equal to the remaining 
hulf of the Initial Fuuding Amount. The obligation to mnk!! the periodio income-lax-free 
structured seUlement payments described in Exhibit B may be assigned to nn assignment 
company or companies a:od funded by an annuity contract issued by n life insurance company or 
companies as more fully set forth in Ex.hibit B. All sums funding the periodic structured 
settlement, payments described in Exhibit B constituto damages On BeCOlmt of personal injuries or 
sickness within the menning of Section 104(u)(2) of the Internal ReVenue Code of 1986, as 
runended, Until each of the ll\okson Children reaches age thirty-five, or until ~uch time as the 
trust attached hereto as Exhibit A. is otherwise nmended by npprovnl of the Court:, the slnlctured 
settlement payments set forth ill the schedule aUlICued hereto as Exhibit B shall he mude to th<lf. 
cbijd'~ Trust. After each anile Inckson Cbildren renches age thirty-fi'Ve, such clrild may cecci"" 
the structured settlement payments directly by p"Qviding the owner of the annuity contract with 
iIII order from the court having jurisdiction of this settlement directing SUch paymen15 to be made 
to him following a determination that the child possesses the approprillte mental capacity to 
manage sucb funds 1Iud that he is free from undoe influence: in the event that no such 
determination is made, the structured settlement payments sball contimle to be paid to tbtl 
children's trusts. If auy of the Jackson Children dies before receiving all guaranteed sb:uotured 
settlement payments as sct forth in the schedule attached hereto as Exhibit B, any'remaining 
payments With respect to that child shall bl'l paid t~ the beneficiary or beneficiaries designated in 
writing bylbe child in accordance wIth the procedures established by the owner of tbe annuity 
contraot, provided that the child may mnke such designatlon only upon attaining the age of 
majority. If any of the Jackson Children dies before the age of majority, or ifhe makes no such 
'Valid beneticinry designation, then nny such remaining gnarantced payments shall be made to his 
estate. 

(D) . , '!'be l>nrt:ies agree Ihnt the specific tenns of tbe Trusts and Ih" scbedule 
setting forth Ihe periodic im::ome-Imt-free struotnred settlement payments ore mllirmul to the 
Pllrties' willingness 10 euler into this Settlement Agreement. 

(E) The "Diffl'rentilll Amount" shall be the difference betWeen the Settlement 
Amount and tbtl Initial FUnding Amount (which is equivalent to the attorneys' fees and costs that 
thl' GAL's I\UormlYs will seek to have approved pursuant to Paragraph 9 hereof). Upon the 
approval of this Settlement Agreement under Paragraph 6 hereof, the State, shall withbold the 
Differential Amount pending the resolution of any dispute regarding attorneys' fe~s under ' 
Paragraph 9 bereof. . 

(F) The "Subsequent Funding Amount" shall be (j) the difference,lf any, 
between the Differential Amount and the fees and costs prescribed ill Judge Rosen's decision 
under Paragraph 9 hereof (if such decision is not appealed) or the fees and cCJ$t~prescribed by the 
Dnited Stales Court of Appeals for the Third Circuit (if Judge Rosen's decision Is appealed); plus 
(ii) slmpl" interest on the amollllt calculated in Paragraph 7(F)(i) hereof, ~lculatcd at the tate of 
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six: pel'CWlt p~r nnnum nnd nccruing from the date of the approval by the Court of this Setllement 
Agreement until any appeal is eXllansterl anrl payment is mnde. 

(G) The Subsequent Fnnrling Amount shull be disposed of by pn.yiug one sixth 
of such sum I[} ench of the three Trusts, nod by using the remaining hIllf of the Subsequent 
Funding AmoUnllo purebllSl'l additioual annnity contI'l\cls for eaoh of the Jackson Children, 
subject to thl'l terms of l'arllgrnph 7(C) ofthls Settlement Agreomont (other than .Ex:hlblt B 
hereto), The GAL shull have discretion to determine: which annuity contracts should be 
purchased and which life compnny or companies tCl purchase them from; provided, however, that 
the GAL shall e)Cerdse her discretion in a manuer tbat mflXimizes the rate of retem for enah of 
the Jack.~on Children. 

8. Assumption ofIneome Tax Liability. The Slate unoonditlonally 
guarantees th~t neiUler the potentilll exis!Dnco of the Subsequerit FundingAm~'1nt, the acl:ual 
ex:istence of the SnbsequentFunding Amount, or the ll1lInner .in which the Subscqnen~ Funding 
Amount is paid shall canse nay Clf the periodic s\nlctured settlemeut Pllyments contemplated .in 
tllis Settlement Agreement to be subject to any income taxntion. The State agrees that if any of 
the Jackson Children or their respective trusll; are ever required by IIDY tllldng authority 
(including without limitation the United States Intemnl Revenue Service) to pay ~ny income tax 
on auy of the periodic structured settlement payments contemplated in this Settlement" 
Agreement,.then the Stale shall make whole thdacksoo Children IlDdlor their respective trusts 
by reimbursing the Jackson Cbildrejl and/or their respective trusts for the full and entire amount 
of (i) llDy illJd all meome tax liability relating to the periodic: structured settlement payment.'! 
contemplated in this Settlement Agreement arising from the potentiill existenoe of the 
Subseqllent FUnding Amoun!, the actual existenoe of the SUbseqnent Funding Amonnt, or the 
manner in which the Subset)uent Funding Amount is paid; (Ii) any and alllax.1iabiUly xelllting to 
any payments made putsuant to this paragraph; and (ill) any and all costs incurred by the JaclQlon 
Childtel1 :u:tdltlr their respective trusts relating to any inquiry. aUdit, litigation, or other 
proceeding by nay Imting authority relating to the periodic struotared settlement payments 
contemplated in this Settlement Agreement, including wlthClut limitation attorneys' fees, . 
nccountants' fees, audit expenses, and Iitigmion I)Kpenses. 

9. Attorneys' Fees. 

(A) The Parties agree that subject to the exception set forth in :Paragraph 9(B) 
hereof, tile Settlement Amount set forth in Paragtaph 1 of this Settlement Agreement is inclusive 
of Ilttorn"'ys' fees and neither tbe GAL nor her attorneys will purslIo a separate attorneys' fees 
award from the State pursuant to 42 U.S.C. § 1988 or otherwis~. 

(B) The State reSeJ;VeS the right to argue to Magistral.e ludge Joel Rosen 
(before whom the Parties have consented to proceed pursuillJt to 28 U.S.C. § 636(c) and RR.C.P. 
73) at the settlement approvill heming described m :Paragraph 6 of this Settlement Agreement thn! 
the 25% contingency fee provided for in the xetainer agreement between the GAL and her 
attomeys should b" modified. The :Parties agree to submit such mtornBYs' fees dispute to, arld for 

-6-
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resolution by. MagiSlrnte Jodge Joel Rosen in lieu of submitting snch attorneys' fees dispute fo, 
and for rasolotion by, n United States District Judge. Each ofth~ Pnrties reserves Ibe dght to 
appeal directly to the United States Court of AppeUls for the third Circuit (but not to a Ullited 
States DistrlctJudge) any decision rendered by Magistrate Judge Joel Rosen with respeot to 
Ilttomeys' fees. If either PlIrIy appeals to the United States Court of Appeals for the Third 
Cirouit, and if the State does not prevail in such IlppeaJ, then the GAL shnll be entitled to seek an 
award of attorneys' fees and costs with respect to·sucb appeill. pursunnt to 42 U.S.C. § 1988. 

(Cl During the settlement approval hearing described in Paragraph 6 hereof 
(and in whatever pllpers the State may submit to Magistrate Judge Joel Rosen in advance 
thereof), the State shall take II position regru:ding the files to which the State contend.!i thll GAL's 
nttorneys are entitled to collect. The fees to which the State contends the GAL's attol'Ileys are 
entitled to collect sball COJJstitute tbe "Undisputed Fees." The "Dis,pu!.Cd Fees" $hall be Ihe 
diffen:nce between (i) the totnl fees and costs sought by the GAL's altorneys anil(ii) the 
Undisputed Fees. . . , .. 

(0) Upon the issuance of a decision by Judge Magistrate Judge' Joel Rosen 
reg".trding the fees and costs to which the GAL's attornoys are entitled, the Stnte and the GAL's 
attorneys shnll, within the allowable pedod fa. filing a notice Of appeal of such decision pursuant 
to the Federnl Rules of Civil Procedure, inform each olller whether they intend to ~pperu sllch 
decision to the United Stales Court of Appeals for the.Third Circuit. 

(8) In the event that neither tbe State nor the GAL's attorneys choose to 
appeal J~ldge Roseu's decision to the United Smtes Court of Appeals for the Third Circuit, then 
(i) the GAL'1i attorneys shall be entitled to promptly callea! from thll State tho fces and costs' 
prescribed in Judge Rosen's decision; ~nd (li) the differonce, if any, between the Dlffetentilll 
Amount and tb(l files and costs prescribed in Judge Rosen's decision «(ogather with interest 
thereon) sllnJl be deemed the Subg~quent Funding Amount pursuant to Paragraph 7(F) hereof and 
shnll b" disposed of pursuant to Paragraph 7(G) hereOf. . ' 

(F) In the event that either the Stale or the GAL's attorneys (or both) choose to 
appeal Judge Rosen's decision to the United Stales Court of Appeals for the. Third Circuit, then 
(i) the GAL's attorneys sball be entitled to promptly collect the Undisputed Fees from the . 
Differentinl Amount; and (ii) the Oisputed Fees shall remain withheld by the Sinte peuding fiual 
resolution of the fee dispute by the United States Court of Appeals for the Third Circuit. Upon 
final Tflsolution of the fee dispute, then (i) tho GAL's attorneys shall be entitl~d to promptly 
collect fl:om tho State the sum of Ca) the fees and costs prescribed by the United States Court of 
Appeals for tbe Third Circuit and (b) simple interest on sllch amount calculated at the mte of six 
percent per annum and accruing from tile date Mngistmte Judge Joel Rosen rendei-s il decision 
r(lgarding the fees 'and costs to which the GAL's attorneys are entitled until. any appenl is 
~xhnustcd and payment is made; and (ii) the difference between the Differential w;nount and the 
fees and casts prescribed by the United Sll\tes Court of Appeals for tIie Third Circuit (together 
with interest on that difference) shall be deemed the Subsequent Funding Amount pursuant to 
Paragraph 7(F) hereof and shall be disposed of pllr.luilllt to Paragraph 7(G) hereof. 

-7-
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10. Adoptlon Snbsi<lics. The State agrees that each oftheJlldrson Childrc:u 
is a "hard-Io-plnce child" within the m!!ll\1ing of NJ.A.C. 10:121-2.1, and thnt lllJon the adoption 
of any of the IBGl<~on CIIildren, the State shill! provide the adoptive parenl(s} of sucb child with a 
monthly adoption subsidy paymeut pUrSUilIl! to NJ.A.C. 10:121-2.2. 

11. Limited Releases. The Parties agree to execute, simultaneously with the 
execution of this Settlement Agre~mcnt, the limited relenses attached hereto as Exhibit C. 

12. Entire Agreement. This Settlement Agreement constitutes and embodies 
the entire agreement oe the Parties with respect to the settlement of tbis dispute. There nre no 
other ngreements of noy nnture concerning the subject matter of the Acljon ilmong or between tbe 
Parties hereto and there are no prior or contemporaneous understandings or representations relied 
upon by nny Party in entering into this Settlement Agreement lhnt nre not 5luted herein. 
Modification of this Settlement Agreement must be in 11 wrIting that is sigiled'by IIlI Parties; this 
requliement may not be Wnlved or modified by ornl agreem~nt. . 

13. Authority. Tbis Sel:tlement Agreement hus been executed freely, 
Imowingly, nod vohmtarily by nil Parties without duress, coercion, or "ndue influence, with a full , 
und free understanding afits torms. Eaoh F:my has discussed this Settlement Agreement with 
her or its attorneys in detall, und eacb F:my nnden>tands its terms. 

14. lliecntion •. This Settlement Agrelll11ent Dlay be executed in any number 
of counterparts, all of whiob together shall constitute one agreement ' 

15. Choice of Law. This Settlement Agreement shall be governed by nnd 
construed in accordunce with the intemallawB of the State of New Jersey lIndlor the laws of \he 
United States of America. . • 

16. Continuing Jurisdiction; E"cluslveFol'Uln. The Parties agree that the 
United States blstricc Court for the District of New Jersey (tho "DNJ") sball wtainjurisdiction 
oYer the Action and shllli continue to be empowered to compel compliance with the !crms and 
provisions of this Settlement Agreement. The Parties ugtel'lthnt the DNr shall be the sole and 
exclusive forow for uny proceeding to enforce this Settlement Agreement and nnlmowledge that 
they have previously consented (pursuant to 28 U.S.C. § 636(c) und F.R.C.P. 73) to the 
disposition of any snch pI'oceeding by Magistrate Judge Joel Roscn. The prevailing pnrty in any 
proceeding to enforce this Settlement Agreement shall be entitled to an award ofrellSonable 
IIltomeys' Iees,litigation expenses, und conrt costs against the non-prevailing party. 

17. El(etntion :By Focsimile/Counterpurts_ Tbis Settlement Agreement may 
be executed in counterparts and/or by fllCsimile. 

., 
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Executed as of ill" dllte first set fOl'lh above: 

By: 

By: 

By: 

~,=,#,~ 
in Robinson Lowry 

Guardinn Ad Lite!rl 

lames M. Davy 
Commissioner, Depart",""~f 

PETER C. HARVBY 
ATIORNEY GENERAL OF NEW JERSEY 
Attomey for Defendants 

Howard 1, Me 0 lch 
AssistBDt Attol:11cy G~nera1 

-9-
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EXHIBITB 

1.0 Puymcnt~ Funded Upon Execution of Release 

1.1 To Keith Jackson "Payee": 

Four Thousand Four Huucl:red F.ourteen Dollars and Ninety-Eight Cents ($4,414.98) 
monthly beginning on October 11, 2014, guaxanteod for 30 years (360 payments) with the 
last guaranteed payment being made on September 11, 2044 and then continuing for the 
life oftWs Payee. ~ayments shull increase by 3% annually. 

1.2 To Tyrone Jackson "Payee": 

Four Thousand Three Hundred Seventy-Three Dollars and N'mety-'Three Cents 
($4,373.93) monthly beginning on Ootobet: 14, 2014, guaranteed for 30 years (360 
payments) with the last guaranteed payment being made on September 14, 2044 and then 
continuing for the lite of this Payee. Payments shall increase by 3% annually. 

1.3 To MichaelJackson "Payee": . 

Four Thousand Three Huncl:red Tlrirty-Five Dollars and Ninety-Four Cents ($4,335.94) 
monthly beginning on March 26,2015, guaranteed fOf 30 years (360 payments) with the 
last guaranteed payment being made on February 26, 2045 and then continuing for the 
life of tbls Payee. Payments shall increase by 3 % annually. 

2,0 Payces' Right tD Payments 

Plaintiffs acltnowledge that the Periodic Payments cannot be aocelerated, deferred, increased 
or decreased by th", Plninti:Efs; nor shall the Plaintiffs or any Payee have the power to sell, 
mortgage, encumber, or anticipate the Periodio Paym",nts, or any part ihereof, by assignment 
or otherwise. 

3.0 Con5cnt tIl QuuIified Assignment 

3.1 Plaintiffs aclQ1~wledge and agree that the State of Wew Jersey ("State') may make a 
"quEilified assignment", within the meilIling of Seotion 130(e) ofth", Internal Revenue Code 
of 1986, as amended, of th", State's liability to make the Periodic Payments set fortI, in 
Section 1.1, 1.2, nnd 1.3 to American General Annuity Service Corporation ("the 
Assignee"). 

3.2 Any snoh assignment, if made, shall be accepted by the Plaintiffs without right ofr~iectiol1 
and sball oompletely release and discharge the State {rom the Periodic'Payments obligation 
assigned to the Assignee. The Plaintiffs recognize that, in the event of such an IiSsigm:ueut, 
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the Assignee shall be ihe sale obligor wiih respect to ihe Periodic Paynumts obligation. and 
that all other releases wiih respect 10 the Periodic Payments obligation ihat peltain to the 
liability of the State thereupon become final, irrevocable and absolute. 

4.0 Right to Purchase nn Annuity 

The State, itself or through its Assignee, reserves the right to fund the liability to make the 
Periodic Payrm.nts UJrough the purchase of an rumuity policy from American Geneml Lifo 
Insurance Company. The State or the Assignee shall be the sale owner of the annuity policy 
and shall have all lights of ownership. The State or the Assignee may have American 
General Life Insurance COmpatly mail payments directly to the Payees. The Plaintiffs shall 
be responsible for maintaining a current mailing oddress fur Payees with American General 
Life Insurance Company. . 

5.0 Discharge o{Obligation 

The obligation of ihe state andlor Assign~e to malca each Periodic Paym~nt shall be 
discharged upon the mailing of a valid check or wire tratlSfer/Electronic Funds Tronsfer in 
the amount of such payment to the designated address of the Payees nat11ed in Section 1.1, 
1.2, aod 1.3 of this SettlcmcntAgreement. 

• • 
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)JIMITED RELEASE 

TO ALL TO WHOM THESE PRESENTS SHA.LL COME OR MAY 
CONCERN, KNOW THAT, contingent on court approv31 of the Settlement Agreement dated 
September 30, 2005, aDd in consideration for the payments and covenants set forth therein, 
Marcia. Robinson Lowry, guardian ad litem to Keith Jaokson, Tyrone Jackson, and Michael 
Jackson (collectively the ".r3ckson Children"). hereby RELEASES AND DISCHARGES the 
State of New 1ersey, together with its insurers, agents. employees, heirs, executors, personal 
representatives and assigns from all claims, demands, damagc.<:, caDSes of nction. or suits which 
have been, could have been, or might have been made or prosecuted on account of nny conduct 
of any party occttu,'ing at I1IlY time with respect to the events. infonnation and disputes giving rise 
to the lawsuit entitled K.J. et aT. v. Divisioll o/Youth and Family Services et aL, NQ. 04-CV-
3553, including but Ilpllimited to any alnim for payment of counsel fc~s and costs. 

ThiS LIMITED RELEASE may not be amended or modified orally. 

Executed liS of this 30th dny of September, 200S 

H1U'eL= ~&t= "-.m"'C:LI 

• Marcia Robinson Lowry 
Guardian Ad Litem 

Swom to before me this 

.~. 
Notnryl'ublic 


