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PART ONE 

THE SETTLEMENT IS MORE THAN FAIR, ADEQUATE AND REASONABLE. 

MOTION AND INTRODUCTION 

Linda Ingram, Kimberly Orton, Elvenyia Barton-Gibson and 

George Eddings ("the Class Representatives"), provisionally 

certified as representatives of a class of approximately 2200 

African-American salaried exempt and non-exempt employees of The 

Coca-Cola Company ("Coca-Cola," "Defendant" or "the Company") 

hereby move the Court for final approval of the Settlement 

Agreement achieved in this case.' They respectfully ask this 

court to approve an historic settlement package providing 

unprecedented programmatic and monetary relief. 

• 

• 

• 

1 

Key features of the Settlement Agreement include; 

Appointing a seven-member outside. independent Task Force 
to oversee Coca-Cola's compliance with the Settlement 
Agreement and make binding recommendations for necessary 
reforms of promotion, compensation and evaluation 
practices and procedures; 

Requiring the Company's Board of Directors to remain 
informed of Coca-Cola's EEO performance, take 
responsibility for it, and take it into account when 
setting senior management compensation; 

Charging two premier industrial psychologists with a 
comprehensi.ve review of the Company's hwuan r.esources 
practices; 

The Settlement Agreement is attached hereto as Exhibit A. 
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• Appointing an Ombudsperson to investigate complaints of 

discrimination and retaliation and ensure that adequate 
reporting and complaint procedures exist; 

• Providing "make-whole relief" back pay in the amount of 
approximately $24.1 million, as determined by a contested 
neutral third-party arbitration looking at data on 
promotion and compensation rates by race to determine the 
actual losses that could be proven by the Class under 
prevailing law; 

• Providing any class member the opportunity to decline 
their share of this determined back pay amount and instead 
obtain an individual hearing before a U.S. Magistrate 
Judge; 

• Providing a compensatory damages award of approximately 
$58.7 million for the Class; 

• Creating a $10 million Promotional Achievement Award Fund 
that will pay bonuses to class members who obtain 
promotions in underutilized areas; and 

• Requiring Coca-Cola to make pay equity adjustments to 
correct any existing race-based inequities, valued at 
approximately $43.5 million over ten years. 

Settlements achieved in most other class action race 

discrimination cases pale in comparison, as explained in the 

Affidavit of Cyrus Mehri (Exhibit B) and the expected testimony 

of Mediator Hunter Hughes. See infra Section I.A.2 (Part I). 

Coca-Cola's commendable willingness to provide "make-whole 

relief" and set the gold standard for human resources practices 

makes this the type of resolution that fully vindicates the 

policies underlying Title VII. 

In other cases, courts have properly approved much smaller 

settlements as the best alternative to inherently risky class 

2 
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litigation. Settlements are, after all, usually compromises. 

Thus, courts have blessed substantial compromises of the relief 

originally sought Or reasonably attainable as "fair, adequate 

and reasonable" under the circumstances, judging a reduced 

benefit to the class as outweighing the risk of no relief at 

all.? Courts have approved settlements with no monetary payments 

to class members,' settlements where class members recovered only 

hundreds of dollars each,4 and settlements worth a fraction of 

the relief originally sought." 

2 The standard for approval is whether the settlement is 
fair, adequate and reasonable. Bennett v. Behring Corp., 737 
F.2d 982, 986 (11th Cir. 1984). 

3 

Ala. 
paid 

See, e.g., Hil.l v. Art Rice Realty Co., 66 F.R.D. 449 (N.D. 
1974), aff'd, 511 F.2d 1400 (5th Cir. 1975) (no damages 
to class members victimized by price fixing conspiracy) . 

4 Mehri Aff. (Exhibit B) ~ 70; See also, e.g., Hammon v. 
liarry, 752 F. Supp. 1087 (D.D.C. 1980) (approving settlement of 
discrimination case for $3.5 million plus injunctive relief for 
class of 2000). This does not address the numerous settlements 
where class members would be required to partiCipate in mini
trials or claims procedures, where some unknown number would 
receive no recovery at all. See infra Section I.A.2 (Part I). 

5 See, e. g., Bennett, 737 F.2d at 988 (upholding approval of 
settlement tor about 6% of the maximum potential recovery); 
Behrens v. Wometco Enterprises, Inc., 118 F.R.D. 534, 541 (S.D. 
Fla. 1988), aff'd, 899 F.2d 21 (lIth Cir. 1990) (approving 
settlement of .20 per share where damages $3.50 per sbare); see 
also Officers for Justice v. Civil Service Comm'n, 688 F.2d 615, 
628 (9th cir. 1982), cert. denied, 459 U.S. 1217 (1983) (noting 
"well-settled law that a cash settlement amounting to only a 
fraction of the potential recovery will not per se render the 
settlement inadequate or unfair") . 

3 
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Fortunately, in this case, the Class has obtained relief on 

every issue raised in the complaint, relief that in crucial 

respects exceeds what would likely have been obtained at trial. 

Obtaining any relief at trial would require getting the class 

certified, defending that certification against an inevitable 

interlocutory appeal, and meeting the Class's burden at trial to 

prove a pattern and practice of discrimination -- three highly 

risky propositions. Even if the Class surmounted all those 

hurdles, as far as Class Counsel are aware, no court in a 

comparable case has ever ordered injunctive relief as sweeping 

as that agreed to by the parties here. Mehri Aff. ~ 56 (copy 

attached as Exhibit B). Beginning the process of change now, 

rather than obtaining a lesser remedy years down the road, is an 

almost immeasurable benefit. 

In terms of monetary relief, class members are likely better 

off under the settlement than in a litigated result as well. If 

the case were tried on the merits, to obtain back pay and 

compensatory damages, class members would have to go through 

individual hearings, where each took the risk of being left with 

no recovery. The report of Dr. Stewart Schwab, attached as 

Exhibit C, demonstrates that median verdicts in individual 

employment discrimination actions, taking into account plaintiff 

win rates, result in averages far below the average class member 

recovery here. See infra at Section I.A.2 (Part I). In any 

4 
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event, because the settlement provides make-whole relief for the 

actuaJ total back pay losses of the class, it is unlikely that 

the ultimate litigated result would be more than marginally 

different. What is certain is that if the Class recovered at 

all, it would be years in the future. 

Class Counsel and the Class Representatives appropriately 

recommended accepting this settlement, based on their 

determination that the likely outcome of further litigation, 

even if successful, is unlikely to exceed and could fall short 

of the proposed settlement. Mehri Aff. ~~ 84-85; Declaration of 

Jeffrey O. Bramlett ~ 12 (copy attached as Exhibit D). Further, 

continuing to litigate would cost the class years of delay in 

obtaining relief, not to mention risking a substantial 

possibility of no recovery. Given that the terms of the 

settlement are so favorable, and provide an immediate and 

guaranteed benefit, there is no question that this settlement is 

not only fair, adequate and reasonable, but also overwhelmingly 

in the best interests of the class. 

Rather than having to weigh an extremely small recovery 

against the risk of further litigation, class members 

determining whether to opt out of this settlement or accept its 

benefits could justifiably consider this a best case outcome 

without the burden of having to file a complaint and without 

having to wait years for an uncertain resolution. 

5 
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Unsurprisingly then, 99% of the class chose to participate in 

this settlement, providing a ringing endorsement of Class 

Counsel's judgment. 

This Court's duty is to determine whether the settlement is 

(1) fair, adequate and reasonable, and (2) not the product of 

collusion between the parties. Cotton v. Hinton, 559 F.2d 1326, 

1330 (5th Cir. 1977); Bennett v. Behring Corp., 737 F.2d 962, 

986 (11th Cir. 1984). In so doing, the Court should look at the 

types of factors typically relied on by courts in this 

jurisdiction, which include: 

• a comparison of the settlement terms with the reasonable 
range of recovery in light of the plaintiffs' likelihood of 
success at trial; 

• the complexity, expense and duration of litigation; 

• the substance and amount of opposition to the settlement; 

• the stage of proceedings at which the settlement was reached; 
and 

• the judgment of experienced counsel. 

See, e.g., Bennett, 737 F.2d at 966; Cotton, 559 F.2d at 1330-

31. 

All of these factors weigh strongly in favor of approval 

here, from the tremendous benefit obtained for the class in 

light of the substantial uncertainty and burden of further 

litigation, to the demonstrated overwhelming approval of the 

class despite a concerted opt-out campaign by a handful of 

6 
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individuals, to the fact that s tlement occurred ass 

discovery was essentially complete. The Court should have no 

hesitation in approving this settlement. 

PROCEDURAL HISTORY OF THE LITIGATION 

In the spring of 1998, Linda Ingram contacted Cyrus Mehri 

regarding a potential ca.se against the Coca-Cola Company. Mehri 

Aff. ~ 2. Mehri's firm spearheaded a lengthy investigation into 

whether the facts supported filing a class action race 

discrimination complaint. Id. ~~ 3-5. On April 22, 1999, Class 

Counsel amended an existing individual complaint to add class 

action allegations and three additional plaintiffs, including 

Ingram and Orton. The Amended Complaint alleged that Coca-Cola 

systematically discriminated in promotions, compensation and 

performance evaluations against African-American salaried 

employees, that Coca-Cola failed to monitor these systems to 

prevent discrimination and that Coca-Cola failed to provide 

oversight of individual managerial discretion that operated to 

the detx:-iment of African-Amex:-ican employees. See, e. g •. , Amend. 

CompI. n 36-45; 48-59; 64-76; 81-84 (Docket Entry No.5). The 

Amended Complaint sought relief for the Class under 42 U.S.C. 

§ 1981 that included injunctiv~ x:-elief, back pay, compensatory 

and punitive damages, and attorneys' fees and costs. Id. at 

pp. 46-47. 

7 
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Class Counsel's first step was to obtain the critical right 

to communicate with class members, by filing an emergency motion 

for relief from the Local Rules. Mehri Aff. ~ 17. Class 

Counsel sought and the Court entered a Scheduling Order on 

June 4, 1999, requiring the parties to proceed with an initial 

phase of discovery as to whether class certification would be 

appropriate. 6/4/99 Order. The centerpieces of that discovery 

were the Company's hUman resources database and the Company's 

diversity reports. The Motion for Class Certification was due 

within 90 days of the date Coca-Cola provided the database in 

"complete, useable and readable form." 6/4/99 Order, at 8. 

Coca-Cola moved to stay discovery and dismiss the case, on 

the grounds that no class could be certified as a matter of law, 

regardless of the outcome of discovery. Class Counsel filed 

oppositions to these motions. The Court denied both motions, 

and the parties proceeded with extensive and highly contested 

litiqation over discovery. Class Counsel filed multiple motions 

to compel discovery, multiple motions for sanctions, and a 

motion to obtain documents designated as privileged, all 

vigorously opposed by the company. Mehri Aff. ~~ 20-25. In 

addition, Class Counsel took multiple days of deposition related 

to the human resources database, and deposed senior managers 

including the Company's heads of global staffing, compensation 

and EEO, the Vice-President of Human Resources and the CEO. Id. 

8 
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'll 27. Class Counsel reviewed over 140,000 pages of documents, 

including Affirmative Action Plans, policy documents on 

compensation, promotion and evaluation, and internal diversity 

reports. Id. 'll 26. 

At the same time, Class Counsel interviewed hundreds of 

African-American current and former salaried employees and 

prepared over 150 witness affidavits. Id. 'll 30. Class Counsel 

worked with its expert, Dr. Janice Madden of the University of 

Pennsylvania, to analyze the database and assess the statistical 

evidence of discrimination. Id. 'll 12. Obtaining the 

information needed to fully read and interpret the database took 

until February Of 2000. Id. 'll 21. Class Counsel then worked on 

preparing its Motion for Class Certification. 

In January of 2000, the Court granted plaintiffs leave to 

file a Second Amended Complaint, adding additional plaintiffs, 

including Barton-Gibson and Eddings, and adding class claims 

under Title VIr of the Civil Rights Act of 1964, following 

exhaustion of administrative remedies. 

In early 2000, the Court ordered both sides to participate 

in non-binding mediation, without staying the litigation. 

2/8/2000 Order." The parties began mediation talks in April, 

6 At the same time, the Company began a substantial re-
organization and corresponding reduction-in-force. Class 
Counsel challenged the Company's plan to ask terminated 

9 
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while the litigation continued. Mehri Aff. ~~ 36, 38. It took 

two and one half months of difficult negotiations before the 

parties reached a settlement principle. See id. ~i 36-41. 

The final details of the settlement in principl.e were not 

resolved until 4:00 p.m. on June 14, 2000. That date was the 

de the plaintiffs to Ie their Motion for 

Class Certification, and essentiall.y the last moment before 

plainti had to begin filing the lengthy and complex documents 

to complete the process before the Clerk's office closed for the 

day. Id. ~ 41.' 

The parties were unable to reach agreement on the amount of 

back pay due the Class, and agreed as part of the Settlement in 

Principle to conduct a binding neutral arbitration on back pay 

losses. Id. ~ 42. The back pay would be determined by a panel 

of neutral employment discrimination experts, assisted by a 

neutral labor economist. Id. ~ 42. Over the course of the 

summer and fall, both sides reviewed the data, prepared expert 

employees to sign waivers of the claims being litigated and 
mediated in this action in exchange for enhanced severance 
packages. Mehri Aff. ~ 33. As a result of direct advocacy by 
class members and Class Counsel, Coca-Cola decided to abandon 
that plan, creating an exception in the waiver allowing class 
members to participate in and recover from the class action. 
Id. ~ 34. 

7 The Motion and accompanying brief and exhibits were so 
VOluminous that a single copy filled four banker's boxes. 

10 
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reports, deposed each others' labor economists, and extensively 

briefed complex disputed issues of Title VII remedial legal 

principles and labor economic theory. Id. The neutral expert 

panel received and reviewed the briefs and expert reports, and 

heard testimony, including direct and CrOss~examination 

testimony, from both sides' experts, regarding the amount of 

back pay necessary to provide make~whole relief. Id. After 

reviewing the competing claims made by each side in light of 

prevailing law and statistical tests generally accepted by 

courts, the Panel issued a determination of "the dollar amount 

required to make the Settlement Class whole for compensation and 

promotion racial disparities as compared to white employees." 

Id. The Class Representatives announced the settlement terms on 

November 16, 2000. Id. ~ 43. 

This Court granted preliminary approval of the settlement, 

provisionally certified the Class Representatives and Class 

Counsel, and ordered notice to be sent to the class. 12/22/2000 

Order.' The opt-out and objection period closed on March 19, 

8 Notice was sent to the last known address of each class 
member, and both sides made best efforts to obtain address 
updates and corrections, and to send duplicate notices where 
necessary to ensure that virtually all class members received 
actual notice. Mehri Aff. ~ 47. 

11 
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2001. Only 24 individuals filed requests to opt out,9 and only 

13 filed objections. Mehri Aff. ~ 44. Of those 13 objectors, 4 

subsequently withdrew their objections. Id. The Court must now 

rule on final approval of the settlement. 

THE SETTLEMENT TERMS 

The Settlement Agreement provides comprehensive 

programmatic relief, seeking not only full compliance with the 

legal requirements of federal anti-discrimination law but the 

creation of "best practices" models that will benefit all 

employees at Coca-Cola and may serve as a model for other 

companies to follow. The centerpiece of the settlement is the 

Task Force's oversight of coca-Cola's human resources practices. 

In addition, the Settlement Agreement provides make-whole back 

pay relief, substantial compensatory damages payments, and pay 

equity adjustments to ensure compensation fairness going 

forward. Overall, the Settlement Agreement provides virtually 

all the relief originally sought, and comprehensively addresses 

all the major issues raised in the case. 

Class Definition 

For settlement purposes, Coca-Cola has agreed to the 

proposed class definition contained in the Second Amended 

9 The Court recently permitted the 25th individual who filed 
a timely opt-out request to rescind he!" request given ce!"tain 
extraordinary CirClllnstances. 5/3/2001 Orde!". 

12 
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complaint. This Settlement Agreement thus avoids what likely 

would have been years of contention among the parties as to 

whether or noL a class should or could be certified. The 

Settlement Class def;nition is: 

All African-American persons employed by 
Defendant Coca-Cola in salaried exempt and 
non-exempt positions (commonly referred to 
as 'Associates" by Defendant) in the United 
States at any time from April 22, 1995, to 
June 14, 2000, inclUding, but not limited 
to, current or former salaried employees of 
the Corporate Office, coca-Cola USA, and 
Minute Maid. 

Settlement Agreement ("S .A. ") at 3. 

Statement of principle 

The progranooatic remedies secured by the settlement 

Agreement grow out of the following Statement of PrinCiple - or 

'gold standard" - that defines the core objectives of the 

Agreement: 

The Coca-Cola Company commits to excel among 
Fortune 500 Companie~ in promoting and 
fostering equal opportunity in compensation, 
promotion and career advancement for all 
employees in all levels and areas of the 
business, regardless of race, color, gender, 
religion, age, national origin, or 
disability, and to promote and foster an 
environment of inclusion, respect, and 
freedom from retaliation. The Company 
recognizes that diversity is a fundamental 
and indispensable value and that the 
company, its shareholders and all of its 
employees will benefit by striving to be a 
premier 'gold standard" company on 
diversity. The Company will set measurable 
and lawful business goals to achieve these 
objectives during the next four years. 

13 
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S.A. at 4. 

Board of Directors' Role 

The Settlement Agreement requires Coca-Cola's Board of 

Directors to review and remain informed about, and to take 

oversight responsibility for, the Company's progress toward 

achieving diversity goals, and to establish a schedule for 

receiving formal reports from the Board's Public Issues and 

Diversity Review Committee, from the Task Force, and from Human 

Resources. S.A. at 4-5. 

The Settlement Agreement requires this Committee to provide 

briefings to the Committee on Directors in connection with that 

committee's routine process of selecting candidates for the 

Board of Directors. S.A. at 5. The Compensation Committee of 

the Board of Directors will consider the Company's EEO 

performance in determining whether or not Company officers have 

met their business objectives. Id. Further, the Public Issues 

and Diversity Review Committee will provide input into the 

process by which elected officers are compensated. Id. 

The Task Force 

The Settlement Agreement establishes a Task Force to ensure 

fair, equitable and effective Lmplementation of the Agreement 

and to provide independent oversight of the Company's diversity 

efforts and compliance with the Statement of Principle. S.A. at 

14 
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6. '0 The Task Force has the power to review, oversee and monitor 

all existing Coca-Cola United States employment and human 

resources policies, practices and procedures, as well as the 

effectiveness of the programmatic provisions of the Settlement 

Agreement. S.A. at 10-11. 11 The Task Force has independent 

investigatory authority. S.A. at 12.12 The Task Force will 

issue written annual reports to the CEO, the Board of Directors, 

the Court and Class Counsel; and make annual in person reports 

to an appropriate committee of the Board of Directors and the 

CEO. S.A. at 13-14.'3 Coca-Cola will implement Task Force 

10 The Task Force may use the resources of Coca-Cola's Human 
Resources Department whenever appropriate. If necessary, the 
Task Force may appoint independent consultants to help the Task 
Force fulfill its mission. Coca-Cola will pay Task Force 
members an annual salary and will pay all reasonable expenses of 
the Task Force, including expenses associated with necessary 
independent consultants. S.A. at 9. 

11 As part of its mandate to oversee programmatic relief, the 
Task Force will have oversight of the distribution of money out 
of the Promotional AchieVement Award Fund, and oversight of the 
fundS spent by Coca-Cola on pay equity adjustments under the 
Agr'eernent. S .A. at 16. 

)2 The Task Force will have access to all non-privileged and 
relevant books, data, documents and other sources of 
information, and may communicate directly with any Coca-Cola 
officer or employee directly or through anonymous surveys, focus 
groups and other appropriate forms of communication. S.A. at 
12-13. 

13 The annual reports will include: (l) a review and 
evaluation of Coca-Cola's United States employment and human 
resources policies and practices; (2) any significant 
statistical racial disparities in the Company's practices; 

15 
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recommendation!'; unless the Company seeks and obtains judicial 

relief. S.A. at 14." 

The Task Force will have seven members: three appointed by 

Class Counsel! three by Coca-Cola! and one member jointly agreed 

to by the mediation parties, who will serve as Chairperson. 

S.A. at 7. All Task Force members (and any replacements) are 

subject to Court approval and will be sworn in by the Court. 

S.A. at 8. Task Force members collectively are to reflect 

diverse racial, ethnic, gender and geographic attributes, and 

will have civil rights, diversity, labor, employment, business 

and/or legal expertise. S.A. at 7-8. The Task Force shall 

serve at least four years under the Settlement Agreement. S.A. 

at 7. The parties have already selected the Hon. Alexis M .. 

Herman, former Secretary of Labor, as the Chairperson. 

The Settlement Agreement requires and empowers the Task 

Force to ensure that Coca-Cola does each of the following; 

• reviews and revises, to the extent necessary, its 
promotion, compensation and evaluation practices; 

(3) any relevant deficiencies in the Company's practices; (4) a 
description of any reforms implemented due to the Settlement 
Agreement; (5) an assessment of the Company's compliance with 
the Settlement Agreement. S.A. at 13-14. Task Force reports 
will be made avaiIable on the Company's website. S.A. at 14. 

14 To obtain judicial relief, Coca-Cola must demonstrate, by a 
preponderance of the evidence, that the Task Force 
recommendation, in whole Or in part, involves the application of 
unsound business judgment, is technically not feasible, Or is 
not cost-effective. S.A. at 14. 

16 
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• monitors all human resources practices, by 

institutionalizing more comprehensive internal and external 
reporting; 

• ensures that EEO and diversity performance are included in 
management objectives and used in determining management 
compensation; 

• adopts and implements annual diversity and sensitivity 
training, and expands other management training programs; 

• evaluates and makes any necessary improvements to EEO 
compliance, reporting and investigation procedures, 
including compliance with federal affirmative action 
requirements; and 

• establiShes effective oversight of managerial decisions on 
compensation, promotion and performance evaluation. 

S .A. at 15-16. 

Ombuds Function 

With input from Class Counsel, Coca-Cola will appoint or 

hire an Ombudsperson to ensure that all complaints of 

discrimination, harassment and retaliation are fully and fairly 

investigated, according to written guidelines, by adequately 

trained personnel who will submit written reports on the 

disposition of each complaint. S.A. at 22-23. The Ombudsperson 

will report directly to the CEO of the Company. S .A. at 23. 15 

15 In addition, Coca-Cola will establish a 1-800 phone number 
that is operational around the clock and will retain an 
independent entity or individual to receive complaints of 
discrimination, harassment and/or retaliation through this 
number. All such complaints will be referred to the 
Ombudsperson for appropriate action. S.A. at 22-23. 

17 
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Joint Expert Review 

Class Counsel and Coca-Cola have each selected independent 

and well-qualified industrial psychologists to undertake a full 

review of the Company's human resources policies and practices 

and to prepare a Joint Expert Report and Recommendation on how 

best to ensure that those policies and practices are consistent 

with the Settlement Agreement. '6 Their Report and Recommendation 

is to be submitted to the Task Force within six months of the 

date the Court approves this Settlement. S.A. at 24. The Task 

Force will have oversight of the Joint Expert analysis. Id.17 

In its first annual report, the Task Force will include the 

results of this analysis. S.A. at 25. 

Cash Settlement 

Coca-Cola has agreed to a current cash settlement of 

approximately $103 million, plus a $10 million Promotional 

Achievement Award Fund. (This excludes the value of future pay 

equity adjustments and programmatic relief.) The cash to be 

distributed directly to the Class is approximately $82.4 million 

16 The curriculum vitae of Dr. Kathleen Lundquist, Coca-Cola's 
expert, and Dr. lrv Goldstein, the Class's expert, are attached 
hereto as Exhibits E and F, respectively. 

17 Coca-Cola has agreed to pay all reasonable and necessary 
costs and expenses associated with this analysis, including the 
reasonable and necessary fe·es of both the Joint Experts. S.A. 
at 24. 

18 
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and ~s comprised of the Compensatory Damages Fund and the Back 

Pay Fund. 18 

• Compensatory Dama2:es Fund of $58.7 million.1. 9 

This fund will resolve all settlement class members' claims 

for emotional distress, hostile environment, non-wage-related 

disparate treatment, and the like. The Compensatory Damages 

fund will be distributed based on total time employed by Coca-

Cola, and each class member will receive a payment from this 

Fund. S.A. at 25-26 . 

• Back Pay Fund of $24.1 million. 20 

The neutral arbitration procedure generated the back pay 

fund to resolve the class's equitable claims for discrimination 

in compensation and promotions. Out of this "Make Whole Relief" 

Back Pay Fund, some portion will be awarded in the form of stock 

options to stock option-eligible settlement class members. 5.A. 

at 28-29. Class Counsel is unaware of a similar ~make-whole" 

)8 This cash paymEmt reflects no deduction:s for the :small 
number of Settlement Class members electing to opt-out of the 
Settlement. 

19 This amount includes a 6% interest adjustment from June 14, 
2000, through March 31, 2001. The final amount will be higher, 
because interest will run to and through the date of court 
approval. 

20 This amount includes a 3% interest 
January 1, 2001 through March 31, 2001. 
be higher, because interest will run to 
court approval. 

19 

adjustment from 
The final amount will 

and through the date of 
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back pay fund in any other race class settlement. Mehri Aff. 

~ 77. 

The attached report of Dr. Janice Madden explains the 

distribution formula for the back pay fund. Exhibit G ("Madden 

Rpt.") .21 The back pay fund will be distributed based on a 

regression analysis of the relative levels of race-related pay 

disparities among employees who have similar qualifications. 

The basic factors to be included in the analysis are level of 

education, time employed at Coca-Cola, total work experience, 

initial job function and division. See Madden Rpt. at 3-5. The 

formula seeks to provide the largest payments to those groups of 

similarly situated employees who are most likely to have been 

under-compensated by comparison to their white counterparts when 

they worked at Coca-Cola during the class period. The 

calCUlation of compensation disparities, which includes 

differences due to promotion disparities, takes into account 

salary, all forms of incentive/bonus compensation, and stock 

options. Madden Rpt. at 4 . 

• Promotional Claims Procedure as Back Pa~ Alternative 

Any class member may forego his or her award from the Back 

Pay Fund and instead obtain an individual promotional claims 

hearing before a U.S. Magistrate Judge. S.A. at 33. At this 

21 Exhibit G contains a copy of Dr. Madden's curriculum vita. 
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hearing, the class member may seek to obtain a promotion to a 

specific position that he or she claims was discriminatorily 

denied and/or seek to be ~made whole" for monetary losses which 

the class member can prove are the result of a specific 

discriminatory promotion decision. S.A. at 33. The class 

member bears the burden of proof, and Coca-Cola may raise any 

defense. 

• Balance of Cash Settlement 

In addition to the payments from the Compensatory Damages 

Fund and the Back Pay Fund, the Company will establish a 

Promotional Achievement Fund of $10 million, from which 

qualified African-American current employees may receive future 

awards over a period of up to ten years. 22 Subj ect to Court 

approval, Class Counsel will receive an award of approximately 

$20.7 million plus expenses, including the cost of expert fees 

and expenses. S.A. at 36-37. On top of the cash settlement, 

Coca-Cola has agreed to make salary equity adjustments valued at 

approximately $43.5 million over the next ten years. Mehri Aff. 

'I! 61. 23 

22 The Fund will reward African-American employees who are 
promoted into positions where African-Americans are deemed to 
have been underrepresented or underutilized. S.A. at 32-33. 

23 Class Counsel estimates that the total cost of the Task 
Force, Board reforms, joint expert process, Ombuds program and 
other programmatic changes undertaken as a result of the 
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The sweeping programmatic and monetary relief make this 

settlement probably the most comprehensive relief ever achieved 

in a race discrimination class action, whether III a settlement 

or in a case that went to trial. As explained below, the 

settlement terms far exceed the threshold of a fair, reasonable 

and adequate settlement, and easily surpasses the legal test for 

approval. 

ARGUMENT AND CITATION OF AUTORITIES 

I. THE UNPRECEDENTED MONETARY AND PROGRAMMATIC RELIEF PROVIDED 
ElY THIS SETTLEMENT FAR EXCEED THE LEGAL REQUIREMENT OF 
ElEING FAIR, ADEQUATE AND REASONABLE. 

Rule 23(s) requires judicial approval of any settlement of 

a case filed as a class action. Fed. R. Civ. P. 23 (e) (class 

action "shall not be dismissed or compromised without the 

approval of the court"). Since Rule 23(e) provides no explicit 

standards, courts have developed a common test for settlement 

approval, looking to whether the settlement is fair, adequate 

and reasonable and ensuring the parties have not engaged in 

collusion. Cotton, 559 F.2d at 1330; Bennett, 737 F.2d at 986. 

In addition, any court reviewing a proposed settlement should 

also bear in mind the strong policy favoring settlement, in 

order to conserve scarce judicial resources that would otherWise 

Settlement Agreement to be approximately $36 million over four 
years. Mehri Aff. ~ 56. 
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be devoted to protracted litigation. Bennett, 737 F.2d at 986; 

In Re Motorsports Merchandise Antitrust Litig., 112 F. Supp.2d 

1329, 1333 (N.D. Ga. 2000); see also cotton, 559 F.2d at 1331 

(for Title VII cases, "the policy favoring settlement is even 

stronger in view of the emphasis placed upon voluntary 

conciliation by the Act itself"). 

In Bennett v. Behring, the Eleventh Circuit approved a 

District Court's reliance on six factors in assessing the 

fairness of a class action settlement. The Bennett factors 

include (1) the likelihood of success at trial; (2) the range of 

possible recovery; (3) the point on or below the range of 

possible recovery at which a settlement is fair, adequate and 

reasonable; (4) the complexity, expense and duration of 

litigation; (5) the substance and amount of opposition to the 

settlement; and (6) the stage of proceedings at Which the 

settlement was aChieved. Bennett, 737 F.2d at 986. Although 

the Bennett factors are commonly cited, this is not the 

exclusive list of factors that courts within the Eleventh 

Circuit have relied on in determining whether to approve a 

settlement. 2
' One of the most frequently cited additional 

24 Some courts have slightly reformulated the first three 
Bennett factors and have also considered "the terms of the 
settlement" as a separate factor. As explained infra Section 
I.A., all of these variations basically address the question of 
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facto~s is the judgment of experienced counsel. 2' See, e.g., 

Cotton, 559 F.2d at 1330 (in evaluating settlement, trial court 

"entitled to rely on upon the judgment of experienced counsel 

for the pa~ties"); Meyer v. Citizens and Southern Nat'l Bank, 

677 F. Supp. 1196, 1201 (M.D. Ga. 1980); Warren v. City of 

Tampa, 693 F. Supp. 1051, 1055 (M.D. Fla. 1988), aff'd 893 F.2d 

347 (11th Cir. 1989); In Re Motorsports, 112 F.Supp.2d at 1333; 

Raines v. State of Florida, 987 F. Supp. 1416, 1418 (N.D. Fla. 

1997). See also Newberg on Class Actions § 11.43 at 11-97 (3rd 

ed. 1992) (listing" [rl ecommendation and experience of counsel" 

as appropriate facto~ in settlement approval). All of these 

factors st~ongly support app~oving this settlement. 

A. The Settlement in Many Respects Exceeds the Likely 
Result at Trial. 

Fi~st and fo~emost, the Cou~t should consider how the 

benefit this settlement provides to the Class, both in terms of 

how the settlement terms compare with what the Class could have 
achieved at trial. 

25 Some courts within the Eleventh Circuit have considered an 
additional factor, namely the adequacy of the notice procedures. 
See, e.g., Meyer v. Citizens and Southern Nat'l Bank, 677 F. 
Supp. 1196, 1201 (M.D. Ga. 1988); Warren v. City of Tampa, 693 
F. Supp. 1051, 1055 (M.D. Fla. 1988). However, since this Court 
has already found in response to a challenge to the Notice that 
the Notice issued to class members mo~e than meets the standards 
of Rule 23, further analysis at this juncture is not necessary. 
3/6/2001 O~der, at 6 ("[nlot only does this notice meet the 
requirements of due process, but it exceeds those 
requirements") . 
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injunctive and monetLlry relief, compares with the likely 

recovery for the Class at trial. Cotton, 559 F.2d at 1330 ("the 

inquiry should focus on the terms of the settlement . . . 
compared with the likely rewards the class would have received 

following a successful trial of the case"). This question 

implicates the first three of the Bennett factors, .whichare 

closely related: "(1) the likelihood of success at trial; 

(2) the range of possible recovery; and (3) the point on or 

below the range of possible recovery at which a settlement is 

fair, reasonable and adequate." Bennett, 737 F.2d at 966. 

Because of the interaction among these factors, it is 

appropriate to consider them together.~6 

This settlement is far superior to continued litigation. 

Further litigation Hould entail a sub::<tantial risk of no 

recovery for the Class as a whole or for at least some class 

members. The result obtained under the settlement is consistent 

with, and in some respects actually exceeds, the relief that the 

26 Other courts within the Eleventh Circuit have looked at 
these factors in tandem. See, e.g., Warren, 693 F. Supp. at 
1055 (analyzing as one factor "likelihood of success at trial 
and range of potential recovery" and not speCifically 
considering the third factor); Meyer, 677 F. Supp. at 1201 
(combining likelihood of ::<uccess at trial and range of potential 
recovery because court should compare settlement terms "with the 
likely rewards the class would have received following a 
successful trial"); Behrens, 118 F.R.D. at 541 (combining 
Bennett factors 2 and 3) . 
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Class could expect to obtain at trial. When comparing the 

relief obtained to the relief sought in the complaint, the Class 

has achieved all the major objectives of the litigation. The 

benefit of obtaining such extraordinary guaranteed relief, in 

the face of the many obstacles to successful litigation, 

substantially enhances the value of the settlement to the class 

and strongly demonstrates its fairness. 

1. The Risks of Proceeding to Trial in This Case. 

The Class would undertake significant risks by proceeding 

further with litigation. First, the threshold class 

certification issue would have to be resolved. If the Court 

denied certification, the Class would have nothing, except the 

prospect of a difficult appeal. If the Court certified the 

Class, Coca-Cola would undoubtedly appeal that decision, 

creating the risk that the Eleventh Circuit would overturn 

certification. Clearly, the Class believes its case for 

certification is strong. Indeed, as explained below, this case 

can easily be certified under Rule 23. 

Regardless, pursuing certification poses substantial risks, 

as a survey of the cases reported on Westlaw since 1996 reveals. 

A review of reported cases nationally since 1998 demonstrates 

that employers still win the majority of class certification 

battles. Mehri Aff. ~ 7. The survey also finds that of the 

seven rulings considering class certification of an employment 
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discrimination case by courts within the Eleventh Circuit, all 

seven resulted in a denial of certification. either in the trial 

court, or in the Court of Appeals. Id. Although the merits of 

certifying this class are strong, employment discrimination 

plainti face substantial obs to obtaining 

certi fica tion. 

If the ass were certified, the ass would still have to 

win a Stage I liability finding at trial, where the Class would 

have the burden Of proving Coca-Cola engaged in a pattern and 

practice of discrimination. IJiternat'1 Bhd. of Teamsters v. 

United States, 431 U.S. 324, 336 (1977). This would require 

making a successful case on statistical and anecdotal evidence, 

a case that Coca-Cola would certainly contest in a battle of 

experts. even if class-wide liability were established. there 

is a substantial risk that some unknown number of class members 

would lose their Stage II hearings and receive no compensation 

at all. See Teamsters, 431 U.S. at 324 (employer may challenge 

any particular individual's entitlement to recovery at 

Stage II) . 

In general. plaintiffs face a serious uphill battle in 

prevailing on employment discrimination Cases in federal court. 

Professor Schwab's report analyzes data on federal employment 

discrimination cases and comes to sobering conclusions. First, 

employers win over 83% of the time, including winning 96% of the 
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time when cases are terminated by pretrial motions (such as 

summary judgment). Exhibit c, ("Schwab Rpt.") at 3-4. Only 

about 7% of all employment cases go to trial, and employees win 

only about about one-fourth of those cases. Id. This is one of 

the lowest plaintiff success rates for almost any category of 

cases. Id. at 4 (6lst of 65 categories). Finally, if the 

employer appeals one of those rare plaintiff wins, the employer 

has a 44% chance of getting the verdict reversed. Id. at 5. By 

contrast, if an employee attempts to get an employer win 

reversed, the plaintiff has only a 5.8 % chance of success, the 

worst plaintiff success rate of any category of cases except 

habeas petitions. Id. 

Although this data does not break out results for class 

action employment discrimination cases separately, the 

experience of Class Counsel is that plaintiffs fare worse than 

employer defendants in class action cases as well as individual 

cases. See Mehri Aff. i~ 6-9. (Of course, these statistics are 

also relevant to individual Stage II proceedings.) This reality 

causes the plaintiffs' class action bar to view employment 

discrimination cases, particularly race cases, as among the 

least desirable class actions to litigate. Id. ~ 9. Pursuing 

employment discrimination class action cases entails substantial 

risks, regardless of the strength of the underlying claims. 
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2. The Class Likely Could Obtain No Better Relief At 

Trial. 

This settlement provides benefits that in many respects 

exceed what the Class could reasonably expect to obtain at 

trial. The settlement provides substantially greater 

programmatic relief than could be obtained through further 

litigation and virtually all the monetary relief realistically 

obtainable. It also provides a guaranteed benefit for each 

class member, an outcome that is superior to what would happen 

at trial. Given the major risks outlined above, a good 

settlement is far preferable to an uncertain trial. It is even 

more preferable where a trial would likely generate no better 

recovery. 

Class Counsel is unaware of any other settlement or 

litigated result where the programmatic relief is as sweeping. 

Mehri Aff. 'II'II 56, 77. A review of other significant employment 

discrimination results shows no other ca.se that provides for a 

Board of Directors reform. Id. 'II 77. The most comparable 

result is the Texaco settlement, which is the only other 

resolution in a similar case incorporating an outside oversight 

body with binding authority such as the Task Force in this case, 

but even that settlement lacked the Joint Expert analysis and 

the Board of Directors component. Id. 'II'll 58, 64. It is highly 

unlikely a court would order such extensive injunctive relief, 
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regardless of the strength of the record. As Judge Brieant 

observed in approving the Texaco settlement: 

as far as the consensual monitoring Task 
Force is concerned it is highly unlikely 
that the Court would impose such a post 
trial supervisory scheme upon the defendant, 
even if it lost the case totally. 

Roberts v. Texaco, Inc., No. 94 Civ. 2015 (CLB) , Mem. Decision 

at 4 (S.D.N.Y. March 21, 1997) (copy attached as Exhibit H) . 

With respect to monetary relief, not only the amount of the 

payments to class members, but also the innovative approach to 

back pay make this one of the most favorable results in an 

employment discrimination class action, whether through 

litigation or settlement, ever. 

In this case, unlike in all verdicts and many settlements, 

no class member has to take the risk of being left 

uncompensated, making this a better result than could be 

obtained at trial.'7 Typically, these cases are resolved by a 

claims procedure or individual hearings to determine each class 

----~---...... -.~.--. .------

27 One of the major issues the class would face in litigation 
would be the applicable statute of limitations. The Amended 
Complaint seeks the longest possible statute of limitations 
under 42 U.S.C. § 1981 -- four years. The courts are divided 
regarding whether a four-year or a two-year statute would apply. 
Compare, e.g., Zubi v. AT&T Corp., 219 F.3d 220 (3rd Cir. 2000) 
(rejecting four year statute), with Nealey v. Univ. Health 
Svcs., Inc., 114 F. Supp.2d 1358 (S.D. Ga. 2000) (applying four
year statute). If the Class lost its effort to obtain a four 
year statute, it would exclude a number of class members from 
recovering at all, and cut short the amount that others could 
recover. 
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member's entitlement to recovery. Mehri Aff. 'iI'iI 67-69; see 

also, e.g. Cotton, 559 f.2d at 1334 (rejecting objection that 

settlement was unfair because some class members would receive 

no backpay in claims procedure). The judge in the Smith Barney 

litigation described such proceedings as follows: 

the settlement does not provide a guaranteed 
damages fund, but instead lets class members 
win damages only via the new dispute 
resolution process, which entails 
uncertainty and burden. . . . The lack of 
guaranteed damages is not fatal . . • . The 
uncertainty [the dispute resolution process) 
leaves is standard in Title VII actions. 

Martens v. Smith-Barney, 181 F.R.D. 243, 265 (S.D.N.Y. 1998) 

(rej ecting obj ection) (emphasis supplied). 28 The approach in 

this case substantially lessens the burden on members of the 

class, who do not have to file and substantiate an individual 

claim. Accord Texaco, Mem. Decision at 4 (approving of the 

allocation of damages by formula "in order that the cost and 

uncertainty of separate hearings or trials to prove the damages 

of each Class member is obviated"). In",tead, the Settlement 

Agreement create", t\~O Funds to be distributed to cla",s members. 

S.A. at 25-29. 

The Settlement Agreement establishes a fair and reasonable 

means of allocating the two Funds. The Compensatory Damages 

26 The court finally approved this settlement in a decision 
reported at 1998 WL 1661385 (S.D.N.Y., July 28, 1998). 
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Fund is allocated based on time at the Company. S.A. at 2 6. 

Relying on time employed by Coca-cola rewards the class members 

who worked the longest under the practices at issue in this 

Case. As explained in the Madden Report, the means of 

allocating the Back Pay Fund appropriately directs larger shares 

to those employees most likely to be under-compensated because 

of larger race-based pay disparities.29 To the extent that any 

class members are unhappy with the approach to allocation, they 

are free to opt out and preserve the ability to pursue monetary 

relief individually. Further, no class member has objected to 

allocation by formula, and only one small aspect of the formula 

-- the means of calculating time at Coca-Cola -- has been 

challenged at all. See infra Section I.E (Part 1). 

However, class members have yet another option, which is to 

gain the benefits of an individual hearing if they so choose, 

without being forced to do so. The Promotional Claims Procedure 

allows class members, instead of opting out, both to keep a 

guaranteed compensatory damages payment and still pursue 

individualized back pay relief. 

29 The relative distributions are made based on factors such 
as education, experience and type of job, expected to correlate 
with productivity, and thus compensation, based on human capital 
theory. Madden Rpt. at 3. 
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Further evidence that this settlement provides benefits 

greater than the Class could expect through continued litigation 

is that overall payments to Class members are among the highest 

in any race discrimination case Class Couns are aware of. 

Mahri Aff. ~ 77 and Attachment 3. In many other cases, average 

class member recoveries are in the hundreds, not thousands or 

tens of thousands of dollars, and only the Texaco case features 

a higher average class member recovery.30 Id. No other 

settlement, not even Texaco, allows class members the "best of 

both worlds" -- the low burden and guaranteed payment of a 

formula distribution along with the option for individualized 

consideration of the facts supporting particular back pay 

claims. Id. 

As Professor Schwab's report makes clear, the overall class 

meniller payments also dramatically exceed the median verdict 

(including back pay, front pay, and compensatory and punitive 

damages) for plaintiffs in individual employment discrimination 

cases, once success rates are factored in. The value of a 

typical employment discrimination case that goes to trial, 

accounting for the risk of losing at trial and the risk of 

losing on appeal, is only $5,995. See Schwab Rpt. at 5-6. Thus 

The per class member recovery in this case is approximately 
$38,000, taking into account a finalized list of class members 
and interest through June of 2001. 
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there is little likelihood based on the prior track record of 

comparable cases that the Class would do better by further 

litigation, and substantial likelihood class members could do 

worse. 

Further, the binding arbitration establishes the reasonable 

recovery at trial for back pay - the equivalent of the potential 

litigation result. The neutral arbitration looked at the 

evidence in the case to establish the Class' actual losses and 

determined "make-whole" relief. The per class member payments 

in the Compensatory Damages Fund are consistent with a 

reasonable trial recovery for compensatory and punitive damages 

given the strengths and weakness of the case known to Class 

Counsel. Indeed, the Company would have vigorously contested 

such damages and pointed to the paucity of evidence of racial 

slurs and overtly racist behavior. Mehri Aff. ~ 32. 

3. The Class Obta.ined Rel.ief on Every lIijIEIIUQ. 

This relief is not only better than what might be obtained 

at trial, it also represents complete relief on every issue the 

class presented in the litigation. The relief sought in the 

Amended and Second Amended complaints "may be helpful to 

establish a benchmark by which to compare the settlement terms." 

Cotton, 559 F. 2d 1330; accord Meyer, 677 F. Supp. at 1201. The 

Class obtained the maximum programmatic relief possible, 

addressing every issue raised in the complaint, and virtually 
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all the monetary relief sought in the complaint that could 

realistically be obtained. 

The complaint alleged a series of deficiencies in Coca~ 

Cola's human resources practices, including: 

• A subjective and discretionary promotion system, that 
frequently operated by word-of-mouth or allowed managers to 
hand-pick candidates without posting or open competition, 2nd 
Amend. Compl. ~~ 78, 84-93 (Docket Entry No. 130); 

• A lack of African-American repr.esentation in higher-level 
positions and at senior levels of core business areas, (id. 
'U 79-83; 

• Highly discretionary compensation practices that resulted in 
wide race-based pay disparities, (id. sri 60-73); 

• Excessively subjective, bias.ed, inaccurate performance 
evaluations that formed the basis for compensation and 
promotion decisions, (id. ~i 46-55); 

• A lack of oversight of managerial decisions and a failure to 
monitor practices to ensure non-discrimination, (id. i'll 106, 
110-11); and 

• Substandard EEO practices, (id. it 107-09). 

The settlement Agreement addresses each of these areas, by 

charging the Task Force and the Joint Experts with reviewing 

Coca-Cola's practices in each area, and specifically committing 

that under Task Force oversight Coca-Cola will: 

• revise and expand the existing job posting system through 
at least grade 13; 

• evaluate and then revise or replace the performance 
evaluation process to bring it into conformity with the 
industry's highest standards; 

35 



• 
• • 

make all special career advancement programs open to all 
employees in grade 12 and above and monitor those programs 
for a diverse pool of employees by, among other things, 
reviewing candidate slates for jobs above grade 12; 

• evaluate and revise, to the e~tent necessary, guidelines 
for determining merit increases, bonuses and stock options; 
and 

• establish mechanisms for effective internal oversight of 
individual managerial decisions regarding compensation, 
promotion and performance evaluations, and establish appeal 
procedures for managerial decisions on compensation, 
promotion and performance. 

S.A. at 15-16. Critically, the Settlement Agreement ins tutes 

significant monitoring and reporting, including ensuring Coca-

Cola reports regularly on promotions and compensation by raCe 

and other protected categories, and that the Board and the Task 

Force monitor the Company's EEO performance. S.A. at 4-5, 10, 

19-20. The Ombuds program is designed to improve EEO reporting 

and compliance. 

All these reforms are much more likely to be effective 

because of the requirement that Coca-Cola, under Task Force 

overSight, establish procedures to link EEO performance to 

compensation of both senior executives and line management. 

S.A. at 21. The presence of an outside, neutral Task Force with 

the power to make binding recommendations further ensures the 

legitimacy of reforms, and the unique role for the Board of 

Directors promotes the institution-building necessary to ensure 

reforms are not only meaningful, but lasting. It is fair to say 
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that the programmatic aspects of the settlement address every 

significant issue raised in the complaint and represent complete 

satisfaction of the injunctive relief sought. 

With respect to monetary relief, the complaint sought back 

pay, front pay, compensatory and punitive damages. Amena. 

Compl. at 47; 2nd Amend. CampI. at 83. In response, the 

Settlement Agreement provides "make-whale" back pay rel'ief in 

the actual amount of last compensation due to pay disparities 

and lost promotions that could be proven after a review of data 

under prevailing legal standards. It also proviaes for front 

pay to be addressed by pay equity adjustments going forward over 

ten years. See S.A. at 34. It provides payments from the 

Compensatory Damages Fund in exchange for a waiver of claims for 

compensatory and punitive damages. S.A. at 25. As set forth 

above, these payments may exceed the likely class member 

recovery at trial. 

4. Given the Extraordin:;u:y Terms and the Substantial 
Risks, This Settlement Is More Than Flilir,Ad!qUllte 
and Reasonable. 

In every respect, from the tremendous opportunity for 

rnaking Coca-Cola's practices among the best in the country, to 

the monetary relief that leaves class members better off than 

they would be in individual litigation, this settlement 

represents the best-case scenario for the Class. Given the 
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meaningful risk of no recovery at all, it far exceeds the 

modera.te burden Of demonstrating fairness and reasonableness. 

B. Even If succesBf~l! Further Litigation Would Be 
Burdensome, Expensive, and Cause Substantial Delay. 

There can be no doubt the Class obtained a significant 

benefit from the relatively rapid litigation and settlement of 

this ca.se. In addition to the risks of proceeding described 

above, the Court should take into account "the complexity, 

expense and duration" of further litigation. Bennett, 737 F.2d 

at 986. Consideration of the likely progress of the case if 

litigated, even if ultimately successful, also weighs heavily in 

favor of approval, particularly given the substantial benefits 

of this settlement. 

Consider what would have happened if the Class had filed 

its Motion for Class Certification. Months would pass as the 

parties took further discovery of experts and affiants and the 

Company briefed its Opposition, followed by the Class' Reply. 

Time required to prepare for and conduct a hearing and issue an 

ultimate ruling could easily have stretched the process for 

another year or more. It would also have required substantial 

additional expert costs, attorney time, travel and deposition 

costs, and other expenses. Coca-Cola's likely appeal if the 

class certification motion were successful would add a year or 

two of further delay, complexity and expense. 
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Even if the Class succeeded in obtaining and maintaining 

certification, that would only lead to further discovery, 

pretrial proceedings, and dispositive motions, before an 

eventual trial on the merits. Again, the class would incur more 

costs, and much more attorney time would be invested. Trial on 

the merits would require consideration of complex dueling 

statistical models. If the Class won a trial on class-wide 

liability issues, that would only set the stage for individual 

Stage II proceedings fOl:- the 2200 class members, requiring yet 

more major time and expense, followed by a potential Coca-Cola 

appeal. 

Employment discrimination class actions typically take 

years, if not decades, to resolve to judgment. As the former 

Fifth circuit observed: 

tal review of leading cases from this 
Circuit involving litigation of employment 
discrimination in cl~ss actions profitably 
shows the length of time and expense which 
must be incurred before the dust of combat 
has finally settled. 

Cotton, 559 F.2d at 1331 (settlement approved six years after 

complaint filed); see also, e.g., Pettway v. American Cast Iron 

Pipe Co., 576 F.2d 1157, 1168 (5th eir. 1978) (describing how 

"length of litigation in complex Title VII class actions often 

rivals that of even the most notorious antitrust cases" and that 

"[iJn the instant case, we encounter another judicial 

paleolithic museum piece") (case originally filed in 1966); 
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Hartman v. Wick, 88 F.3d 1232, 1234 (D.C. Cir. 1996), cart. 

denied, 520 U.S. 1240 (1997) (noting that sex discrimination 

class action "appears before us on appeal for the third time" 

after "working its way up and down the system for nearly 20 

years"). Proceeding to trial would incur further expenses of at 

least $2 to $4 million. Bramlett Dec. 'll 12. In short, the 

likely alternative to settlement now is lengthy, burdensome, and 

expensive (as well as risky) litigation. Mehri Aff. 'll 53 and 

timeline at Attachment 2. Particularly given the strength of 

the relief, the added benefit of obtaining it now rather than 

years from now makes this settlement clearly in the best 

interests of the class." 

C. The Parties Settled This Case After Substantial Class 
Discovc:ory and Litigation Fully Dsvc:oloped the Issues 
and Evidence. 

One of the issues the Court should consider is the stage of 

litigation at which the settlement was reached. Bennett, 737 

F.2d at 986. In this case, although mediation was ordered less 

than a year after the case was filed, the settlement was not 

,I Indeed, Professor Schwab calculated the present value of 
the cash and Promotional Achievement Fund if such a result were 
achieved five or ten years from now. Delay would reduce the 
value from $113 million to $77 million and $52 million, 
respectively. Schwab Rpt. at 6. 
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aChieved until both sides had engaged in extensive discovery and 

had fully developed important issues. 32 

First, even though the Court ordered mediation to begin in 

January of 2000, the litigation was not stayed at that time. 

Depositions and discovery continued through June 14, 2000, when 

the Court stayed the litigation. Second, the Class took all the 

discovery required to file its Motion for Class Certification, 

and in fact had that Motion, its accompanying expert report, 

documents, deposition excerpts and affidavits at the courthouse 

ready to file the day the parties reached a Settlement in 

Principle. Mehri Aff. ~ 41. Third, the mediation presentations 

provided each side further information about the merits of the 

class claims and the strength of Coca~Cola's defenses. Id. 

~ 36. Fourth, during the back pay arbitration, the parties 

deposed each others' experts, did further analysis of the data, 

and considered almost every issue related to the determination 

of class-wide back pay losses. Id. ~ 42. 

Finally, even though the overall passage of time from the 

filing of the complaint on April 22, 1999, until the litigation 

was stayed on ,June 14, 2000, was a relatively speedy 14 months, 

32 However, courts have approved settlements notwithstanding 
the fact that parties had engaged in a relatively small amount 
of discovery. See, e.g., Cotton, 559 F.2d at 1332 (concept that 
lOa great amount of formal discovery must be conducted in every 
case" is a "commonly held fallacy") . 
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the parties actively and thoroughly litigated the case during 

that time. For example, the Class's expert, Dr. Janice Madden, 

obtained sufficient information from Coca-Cola's Human Resources 

database to prepare an expert report to analyze class-wide 

liability and back pay losses during the back pay arbitration. 

Id. ~~ 29, 42." Class counsel obtained over 150 affidavits from 

African-American current and former employees. Id. ~ 30. Class 

counsel took depositions of key senior managers, and reviewed 

tens of thousands of documents. Id. ~i 26-27. The Company 

deposed the four Class Representatives to assess the strengths 

and weaknesses of their claims. Id. ~ 28. Class Counsel filed 

multiple motions to compel discovery and constantly pressed the 

company to provide further discovery. Id. ~~ 20-24. 

Even though the Court had confined discovery during this 

time to whether class certification was appropriate, as a 

practical matter, much of the evidence the parties reviewed also 

shed substantial light on the ultimate strength of their case on 

the merits. Thus, Class Counsel was able to make a reasoned 

33 Obtaining that information required extensive 
correspondence, reviewing multiple versions of data, obtaining 
codebooks and other interpretive materials from Coca-Cola, 
requesting and obtaining the answers to questions about the 
data, and multiple days of deposition of the witnesses Coca-Cola 
designated to answer questions about the database. Mehrt Aft. 
n 20-21, 29. 
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judgment about the merits of the case during settlement 

negotiations. Id. ~~ 52-53, 84-85; Bramlett Dec. ~~ 6-7, 9. 

D. The Court May ReI)' on the JUdslf!!ent of Expedenced 
Counsel.that the SettlQ1l1ent Is in the Best Intereats 
of the Class. 

In a case where experienced counsel represent the Class, 

the Court "absent fraud, collusion, or the like, should hesitate 

to substitute its own judgment for that of counseL" Cotton, 

559 F.2d at 1330) see i:ilso, e.g., Wi:irren, 693 F. Supp. at 1060 

("Court is affording great weight to the recommendations of 

counsel for the parties, given their considerable experience in 

this type of litigation"). Given the qualifications of Class 

Counsel, the Court should have confidence in their collective 

judgment that the benefits of this settlement far outweigh the 

delay and considerable risk of proceeding to trial. 

Here, the attorneys and firms representing the Class 

clearly have the experience and judgment to act in the best 

interests of the Class. Mr. Mehri, co-lead counsel, has been 

previously certified as class counsel in a comparable race 

discrimination class action, and his firm specializes in 

plaintiffs' class action and complex litigation. Mehri Aff. 

~~ 78-80. Mr. Bramlett and Mr. Mixson, the other co-lead 

counsel, and their firm, have substantial experience in class 

action and complex litigation on both the plaintiff and defense 

sides. Bramlett Dec. ~~ 2, 14. The other two firms 
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representing the Class have substantial experience in individual 

Title VII litigation, and, in the case of Gordon, Silberman, 

Wiggins and Childs, have decades of experience with class action 

Title VII cases within the Eleventh Circuit. Mehri Aff. ~ 83. 

Class Counsel have carefully considered the terms of the 

settlement, the possible relief that could be obtained at trial 

and the substantial burden and risk of further litigation, and 

in light of their substantial experience, have corne to the 

unequivocal judgment that accepting this settlement is in the 

best interests of the class. Mehri Aff. ~i 84-85; Bramlett Dec. 

~ 12. That fact also weighs heavily in favor of approval. 

E . The Overwhelming SUpport af the CIa"" Favor" Approval, 
and the Handful of Objections Filed Are Without Merit. 

In assessing the fairness, adequacy and reasonableness of 

the settlement, the Court may also consider "the substance and 

amount of opposition to the settlement." Bennett, 737 F.2d at 

986. This factor also strongly favors approval because the 

class has overwhelmingly endorsed the settlement, and the few 

objections filed are meritless or insubstantial. 

Because the Settlement provides an opt-out procedure, class 

members' decisions to opt out of the Settlement need not be 

construed as reflecting opposition to the Settlement. As it 

happens, out of approximately 2200 class members, only 24 have 

chosen to opt out of the Settlement. Mehri Aff. ~ 44. Thus, 
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ninety-nine percent of class members have chosen to remain in 

the class and obtain the monetary relief owed to them under the 

Consent Decree. This overwhelming support for the terms of the 

Settlement is particularly impressive in light of the concerted 

opt-out campaign waged between June 14, 2000 (the day settlement 

in principle was announced) and March 19, 2001 (the opt-out 

deadline). Id.; 3/3/01 Interim Report of Class Counsel (Docket 

No. 248). 

Class members also had the option to remain in the class 

but object to the terms of the Settlement. Although the Court 

must review and address such objections, "this is not to say 

that the trial judge is required to open to question and debate 

every provision of the proposed compromise." Cotton, 559 F.2d 

at 1331. The central question before the Court remains the 

fundamental fairness, adequacy and reasonableness of the 

settlement. While the number of objectors is "not controlling," 

id. at 1331, a relatively small number of objectors can be taken 

as "some indication that the class members as a group did not 

think the settlement was unfair," Kincade v. General Tire 6 

Rubber Co., 635 F.2d 501, 506 n.4 (5th Cir. 1981). 

Here, only thirteen class members filed objections, a 

miniscule fraction ot the class. Of these thirteen objectors, 

eleven are or were represented by the law firm of Gary, 

Williams, Parenti, Finney, Lewis, McManus, Watson & Sperando 
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(lithe Gary Firm"), which filed virtually identical objections on 

their behalf. Mehri Aff. ~ 44. Four of the objectors 

represented by the Gary Firm subsequently withdrew their 

objections. Id. 1 remaining for the Court's consideration 

are seven objectors represented by the Gary Firm and two other 

individual objectors, all of whom purport to 

challenges to the terms of the Settlement. 

se various 

The objectors lack standing to pursue almost all of the 

objections filed on their behalf. Objectors only have standing 

to pursue objections with respect to which they suffer harm in a 

"personal and individual way," Lujan v. Defenders of Wildlil'e, 

504 U.S. 555, 561 n.l (1992), and can demonstrate "distinct and 

palpabl[e] injury," Warth v. Seldin, 422 U.S. 490, 498 (1979). 

Standing principles, including demonstrated injury-in-fact, 

apply with equal importance in objecting to the terms of class 

settlements. See Church v. City of Huntsville, 30 F.3d 1332, 

1335-36 (11th Cir. 1994); In re Domestic Air Transp. Antitrust 

Litig., 148 F.R.D. 297, 342-43 (N.D. Ga. 1993). The objectors 

are not class representatives, and each objector has standing 

only to raise objections on his or her own behalf, not on behalf 

of the class. This is particularly important given that ninety

nine percent of the class have accepted this settlement. 
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As discussed below, the filed objections are improper based 

on standing principles, lack merit and substance, and provide no 

basis to reject this settlement. 

1. The Gary Objectors 

Class members Michelle W. Brown, Yvette Frierson, J,anice 

Hunter, Sherri H. Jackson, Cheryl L. Lee, Debbie Lincoln and 

Charlotte Thomas ("the Gary objectors") have joined in identical 

objections to the Settlement, through their counsel, the Gary 

Firm. See Docket No. 234 (Objections to Settlement, filed 

3/19/01 on behalf of Yvette Frierson et 011.) ("Gary Obj.") . 

Deposition testimony reveals that all or virtually all of 

the Gary objectors attended a meeting at the Atlanta Public 

Library on Sunday, March 18, 2001, at which attorneys from the 

Gary Firm collected the names of class members who wanted to 

object to the Settlement." Objections were filed on behalf of 

those class members the following day, the last day of the opt-

out period. Deposition tesitrnony establishes that none of the 

34 Excerpts from 'the depositions of the settlement objectors 
are collected in Exhibit I and ordered alphabetically. Thomas 
Dep. at 53 ("Q. When you attended the meeting, this would have 
been March 18th, 2001, what was your position on objecting? Had 
you decided you wanted to object, were you considering it? A. 
I hadn't really considered it until then."); Brown Dep. at 38; 
Hunter Dep. at 37; Frierson Dep. at 55-56; Jackson Dep. at 30; 
Lee Dep. at 61. 
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Gary objectors reviewed a copy of her objeotions before they 

were filed on March 19, 2001. 35 

When asked about specific objections, several of the Gary 

objectors disavowed certain objections filed on their behalf, or 

conceded they did not understand the meaning of some 

objections.'6 It appears that by and large the Gary objectors 

simply made known a general desire to object at the March 18 

meeting (based on some limited grievance about the settlement 

terms), at which point their names were added to a list of 

objectors on whose behalf the Gary Firm drafted and filed 

thirteen objections, without determining whether their 

individual clients truly joined in each objection. 

The Gary objectors were, variously, confused about the 

purpose and potential consequences of filing objections'7, and 

unaware that by objecting they were effectively asking the Court 

to reject the Settlement." Indeed, virtually all of the Gary 

35 See, e.g., Brown Dep. at 79-80; Hunter Dep. at 141-42; 
Jackson Dep. at 44-45; Lincoln Dep. at 8; Thomas Dep. at 56. 

36 See, e. g., Hunter Dep. at ISO, 157; Lee Dep. at 58-59; 
Lincoln Dep. at 13-15. 

37 See, e.g., Hunter Dep. at 49 ("Q. 
you had to ask the court for a fairness 
receive one under this settlement? A. 

Was it your impression 
hearing in order to 
Yes."). 

39 See, e.g., Brown Dep. at 88 ("Q. I see. So it is not your 
intention to raise objections to the extent that those 
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objectors indicated that they want the Settlement to be approved 

regardless of their objections." Given this context, it is not 

surprising that four of eleven objectors represented by the Gary 

Firm withdrew their objections after filing. 

Although the Gary objectors are not uniformly committed to 

the written objections filed on their behalf, each objection is 

duly addressed below. Several objections may be frankly 

characterized as frivolous. All are completely without merit. 

Object!£ns Nos. 1 and 2 

Objections Nos. 1 and 2 essentially complain that prior to 

the opt-out deadline, class members were not provided with 

sufficient information to make informed and intelligent 

deci.sions about whether to opt out or remain in the class. Gary 

Obj. at 1-2. Specifically, these two objections charge that the 

thirty-page, Court-approved Class Notice sent to class members 

in January 2001 did not satisfy due process requirements because 

it failed to inform class members of the precise amount of their 

individual monetary recovery under the Settlement. 

The sufficiency of the Class Notice has been ext€nsively 

briefed by class counsel, twice before this Court and once on 

objections might affect the approval of the settlement; is that 
correct? A. No, it is not my intent.") 

39 Brown Dep. at BB; Hunter Dep. at 169; Jackson Dep. at 79; 
Lee Dep. at 15; Lincoln Dep. at 44; Thomas Dep. at 100. 
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the merits to the Eleventh Circuit (the latter by virtue the 

Gary Firm's improvidently filed appeal of this Court's non-final 

Order approving the Notice) .40 The Class Representatives 

incorporate by reference those earlier briefings. 

More importantly, the Court itself has ruled emphatically 

on the sufficiency of the Class Notice in its March 6, 2001 

Order, issued well before the Gary Firm recycled and re-filed 

the same erroneous arguments as class member objections. 3/6/01 

Order at 6 ("Not only does this notice meet the requirements of 

due process it exceeds those requirements.") (emphasis added). 

There is simply no question that the Class Notice comports with 

Constitutional requirements and with the procedural requirements 

of Fed. R. Civ. P. 23." 

Objection No.3 

Objection NO. 3 claims that Motisola Malikha Abdallah, 

Gregory Allen Clark, Ajibola Laosebikan and wanda William5 have 

been unfairly treated under the Settlement Agreement because 

they were not provided with speCial compensation comparable to 

40 See Docket Nos. 227, 229 (Settlement Class Representatives' 
opposition to Gary Firm's motion for stay pending appeal and 
supplement thereto). 

4l In addition to the detailed Notice, which exceeded legal 
requirements, Class Counsel conscientiously fielded many 
questions from individual class members about their rights and 
rewards under the Settlement. See Mehri Aff. ii 45-51. 
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"parallel" or "rival" class action, a concept proposed by 

Professor John Coffee of Colunibia Law School for primarily 

heuristic purposes in a recent article focused on problems of 

collusion and accountability in class actions. Gary Obj. at 3-

4; see John C. Coffee, Clasl!1 Action Accountabili ty: Reconciling 

Exit, Voice, And Loyalty in Representative Litigation, 100 

Colum. L. Rev. 370, 423-29 (2000). Professor Coffee concedes 

that nothing similar to this proposal has ever been attempted 

and that it would undoUbtedly complicate the settlement process 

and trigger a host of procedural difficulties. Id. at 425-27. 

Further, the parallel class action proposal is inconsistent with 

Rule 23. 

More to. the point, the Gary obj ectors identify no reason 

and provide no factual basis for believing that such a proposal 

should even be considered in this case. There is absolutelY no 

evidence of collusion here and no objection to the negotiated 

fees of class counsel. There is no evidence that class counsel 

have not been properly responsive and accountable to class 

members, and abundant evidence that they have. See infra note 

46. 

Finally, and most obviously, there il5l no "rival class 

proposed (or already filed) by the insurgent class counsel." 

Gary Obj. at 4 (quoting Coffee at 423-24). The Gary objectors 

as a group, Lo the extent they understand Objection No.4, have 
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not stated a desire to opt into a parallel class and forego 

their substantial benefits under the settlement. And the Gary 

Firm has expressly assured the court that it is not interested 

in functioning as class counsel in this case and will not 

attempt to do so in the future. 43 

Objection No. 5 suggests that the settlement class be 

divided into unspecified subclasses because some class members' 

interests purportedly conflict with other class members' 

interests and therefore have been inadequately represented in 

this settlement. Gary Obj. at 4-6. The objection briefly 

refers to, but provides no evidence of, supposed "conflicts" 

between (1) cla$::; members who have signed a release of claims 

against the Company in exchange for severance benefits and those 

who have not, and (2) class members still employed at the 

Company Who will directly benefit from prospective pay 

adjustments and programmatic relief and former employees who 

will not. Id. 

The first "conflict" identified above is not a conflict but 

merely illustrates that class members' potential for individual 

recovery outside this class action will inevitably vary, 

43 See 7/6/00 Letter from Mr. McManus to Judge Story, at 1 
(attached as Exhibit G to the Settlement Class Representatives' 

Motion to Sever (filed April 19, 2001)). 
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justifying the opt-out right itself. The second distinction is 

also not a conflict but a typical difference in the value .of 

injunctive relief for current versus former employees. When 

settlement in principle was achieved, the Class Representatives 

included both current and former employees. Prospective pay 

adjustments are not "extra benefits" for current employees, but 

outgrowths of the important requirement that Coca-Cola remedy 

existing race-based pay disparities. The programmatic changes 

delivered by the settlement are entirely consistent with the 

goals of federal anti-discrimination laws. The Gary objectors 

fail to identify any comparable injunctive benefits that could 

have been, but were not, negotiated for former-employee class 

members, who are entitled to back pay and compensatory damages 

under the same distribution formulas as current employees. 

In short, these are hardly the sort of intractable 

manageability conflicts or fundamental conflicts of interest 

that the Court's discretionary power to subclass under Fed. R. 

Civ. P. 23(c) (4) was designed to address." 

44 Cf., e.g., Ortiz v. Fibreboard Corp., 527 u.s. 815,854-59 
(1999) (discussing need [or subclasses in limited-fund global 
settlement of asbestos litigation involving claimants with 
present injury and claimants not yet bDrn) . 
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Objections Nos. 6 and 7 

Objections Nos. 6 and 7 assert that the approximately $58.7 

million Compensatory Damages Fund and the approximately $24.1 

million Make-Whole Relief Back Pay Fund are "inadequate" and 

"probably inadequate," respectively. Gary Obj. at 6. There is 

no evidentiary or factual basis whatsoever for these 

obj ections. 45 

As earlier sectj.ons of this brief amply demonstrate, the 

size of the monetary relief in this settlement, including the 

amount of the average award per class member, far outstrips the 

vast majority of settlements in employment discrimination class 

actions. See supra I.A.2 (Part I). This settlement joins the 

resolution in Roberts v. Texaco Inc. as the only other 

comparable race discrimination class settlement to award an 

average of tens of thousands of dollars per class member. Mehri 

Aff. ~ 70. No one can reasonably argue that the cash settlement 

funds in this case are inadequate. 

Moreover, any comparison between the average award in this 

case and "typical verdicts" in individual employment 

discrimination cases that negl~cts to factor in the 

exceptionally high rates of failure for such cases is 

45 When asked to state what amount would be adequate to 
compensate the class, the Gary objectors had no idea. See, 
e.g., Jackson Dep. at 63~641 Thomas Dep. at 94. 
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disingenuous at best and misleading at worst. Gary Obj. at 

6. The average award for individual employment plaintif once 

the likelihood of lure at al or reversal on appeal is 

considered is far less than the average award in this case. 

Schwab Rept. at 2, 6 (ex ante value of employment 

discrimination Case at trial is less than $6000) . 

FinallY, any Gary objector dissatisfied with her own 

monetary recovery under the settlement was free to opt out and 

pursue individual claims against the Company. Notably, none of 

the objectors has done so. 

Objection No.8 

Objection No. 8 objects to the distribution of a portion of 

the back pay fund to certain class members in the form of stock 

options. Gary Obj. at 6. All but one of the Gary objectors 

have no standing to raise this issue because they were not 

eligible for stock options during the class period. In any 

event, the objection has no merit, as the discussion of the 

Jones stock option objection below demonstrates. 

Objection No.9 

Objection No.9, which includes a number of subparts, 

complains vaguely and without evidentiary support that the 

programmatic relief provided by the settlement is inadequate to 

ensure meaningful change. Gary Obj. at 7. 
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Subpart "a" asserts that Class Counsel cannot be expected 

to be accountable to the class in selecting Task Force members 

because class counsel allegedly "refused to communicate with 

most class members and did not consult with the class members in 

negotiating the terms of programmatic relief." Id. The Gary 

objectors provide no evidence nr specific facts to back this 

assertion. Indeed, when deposed, the Gary objectors often 

conceded that they had never actually tried to contact Class 

Counsel, or that when they did counsel's response was 

satisfactory.'6 Moreover, while Class Counsel obviously could 

not consult with all 2200 class members during negotiations 

(which is not how the process works in a representative action), 

the Class Representatives played an active role in all 

discussions regarding programmatic relief, including discussions 

about the Task Force. Mehri Aff. ~ 86. Finally, all Task Force 

appointments are subject to Court approval, S.A. at 7, and any 

concern about the selection process is certainly not borne out 

by the caliber of the Chairperson already selected. 

Subpart "b" states no objection to the settlement and is in 

any event unaccompanied by any evidence that the programmatic 

46 See, e.g, Lincoln Dep.at 27-41 (describing efforts of 
Class Counsel to advocate for database correction to include 
deponent in class); Thomas Dep. at 46-48; Brown Dep. at 112-14; 
Mehri Aff. 'll'll 45-51 (describing Class Counsel's responsiveness 
to class members) . 
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relief in this externally-monitored settlement will not be 

effective. Gary ObJ. at 7. 

Subpart "c" asserts that similar programmatic relief in the 

Texaco settlement has been "justly criticized as being 

unsuccessful." rd. In response to discovery and at deposition, 

the Gary objectors were unable to point to an example of such 

criticism of the Texaco settlement, much less substantiate that 

the criticism was justified. 47 No evidence supports this 

objection. 

Subpart "d" speculates that the settlement may allow the 

Company to thwart the TaskForce by designating essential 

materials as privileged. Gary Obj. at 7. Under the settlement, 

the Task Force has access to all non-privileged and relevant 

materials and has broad investigatory powers, including the 

right to communicate directly with employees and officers of the 

Company. S.A. at 12-13. Although the Company may withhold 

privileged materials 46 , the settlement gives the Task Force 

specific authority to retain counsel and seek judicial review of 

47 

the 
any 
the 

The expected testimony of Thomas Williamson, Chairman of 
TexaCO Task Force, at the fairness hearing should resolve 
question about the efficacy of the programmatic relief in 
Texaco settlement. 

4. The objectors do not explain how or why the settlement 
could or should preclude the Company from preserving an 
attorney-client privilege. 
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questionable assertions at privilege. S.A. at 15, 12 n.S. 

Truly privileged dOGuments are a very small subset of the 

universe of essential materials relating to the operation of 

human resources practices at the Company. Moreover, the Company 

has incentives to cooperate under the Consent Decree that did 

not exist in litigation. There is no reason to expect that the 

Task Force will be disabled because of this issue. 

Subeart "0" wrongly implies that the settlement does not 

protect class members from retaliation. Gary Obj. at 7. Class 

members, including those who played leadership roles in the 

case, are already fully protected tram retaliation by federal 

law. See 42 U.S.C. § 2000e-3(a). In addition, the Settlement 

Agreement includes a "Non-Retaliation" provision, in which the 

Company "reaffirms its commitment and acknowledges its legal 

obligation not to retaliate against persons participating in 

this lawsuit ... " B.A. at 6. 

Objection No. 10 

Objection No. 10 bizarrely insists that the cost of the 

prograIlUllatic relief provided by the settlement "should not be 

included in the calculation of the settlement amount unless it 

represents money paid to the class members." Gary Obj. at 7. 

1hough somewhat obscure, this objection appears to take issue 

with the semantics ot the settlement announcement rather than 

the actual settlement terms. Whether or not th€ cost of 
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programmatic relief is included in the total valuation of the 

settlement inapposite. Regardless, the Company (and not "the 

victims", as the Gary objectors assert) is paying the cost of 

implementing these changes, and class members will reap the 

benefits. 

Objection No. 11 complains that the settlement does not 

sufficiently incentivize the Company to distribute the totality 

of the $10 million Promotional Achievement Award Fund to class 

members, and suggests that a penalty attach if a balance remains 

in the fund after ten years. Gary Obj. at 7-6. In fact, the 

degree to which this Fund gets distributed to class members 

depends in large part on the initiative of class members in 

seeking out and performing well in pOSitions that entitle them 

to such awards. See S.A. at 32. The Task Force will oversee 

distribution of the fund, thus assuring that it is properly 

administered. Id. And monies remaining in the Fund after ten 

years do not revert to the Company but must be paid out to 

§ 501(c) (3) institutions in the Atlanta University Complex. Id. 

at 33. The Gary objectors provide no reason to assume that, in 

spite of these terms, the Company will intentionally fail to 

distribute the Fund and will be permitted to do so in the face 

of both Task Force and judicial supervision. 
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Objection~ Nos. 12 and 13 

Objections Nos. 12 and 13 express the utopian view that the 

settlement should include punitive damages in an amount three 

times the compensatory and back pay funds -- or an additional 

$250 million -- and that the Company should be required to admit 

fault as a condition of E:lettlement. Gary Obj. at 8. What the 

Company should be expected to do in an ideal world and what may 

real tically be achieved in even an historic settlement such as 

this are two different things. The Gary objectors can point to 

no ass action settlement in which the defendant agreed to 

treble damages and admitted fault for ongoing unlawful 

practices. Nor can they explain why the absence of such a 

provision warrants rejection of the settlement. See Cotton, 559 

F.2d at 1330 (noting that district court should not make 

proponents of class settlement "justify each term of settlement 

against a hypothetical or speculative measure of what 

concessions might have been gained."). No case would ever 

settle in the face of such demands. As set forth above, the 

amount of the settlement is fair, adequate and reasonable. 

2. ObjQctor Edward C. Holloway 

Class member Edward Holloway objects that his cash award 

under the settlement will not fairly compensate him for his 

losses. Mr. Holloway's "objection" is not a challenge to the 

fundamental fairness of the settlement as it affects the class, 
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but merely a statement about his individual claims. See 

Holloway Obj. 1-3 (Docket No. 242). The objection is thus 

enti tIed to little or no weight in considering settlemen.t 

approval, particularly as Mr. Holloway specifically chose not to 

opt out and pursue his claims against the Company individually. 

It is worth noting that Mr. Holloway's share of the 

Compensatory Damages Fund alone will be approximately $60,000 

based on his sixteen-plus years of work at the Company. 

Mr. Holloway provides no evidence or argument that the overall 

amounts of the Compensatory Damages or Back Pay Funds are 

inadequate, or that the method by which those funds are to be 

allocated is somehow inappropriate. Finally, Mr. Holloway still 

has the option to forego his back pay award and participate in 

the Promotional Claims Procedure under the settlement. Thus, if 

this objector truly thinks his claims for economic losses are 

worth more than he will receive under the settlement, he has the 

means to pursue that amount. 

3. Objector Larry D. Jones 

Class member Larry Jones raises two objections to the terms 

of the settlement. See Docket No. 244 ("Jones Obj."). 

First, Mr. Jones asserts that bridged service time for 

class members who worked as contract workers at the Company 

should be used to calculate their entitlements under the 

settlement. Mr. Jones has no standing to raise this objection 
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as he has no bridged service time as a contract worker at the 

Company. Jones Obj. at 2. Time spent in contract positions at 

Coca-Cola is time spent working for an entity outside the 

Company, such as COca-Cola Enterprises or an external placement 

agency. contract workers are not employees of the Company and 

generally have no legal claim against the Company for employment 

discrimination during the period of their contract work. Nor 

are contract workers subject to the promotion, compensation and 

evaluation practices that affect salaried Associates and which 

form the basis for the class-wide claims litigated in this case. 

See Madden Rept. at 5. Importantly, contract workers have never 

been subject to the class definition in this case. Including 

bridged service time for some class members in calculating cash 

awards under the settlement will ultimately have the effect of 

diluting the monetary recovery of all class members for periods 

of employment as salaried Associates at the Company. 

Second, Mr. Jones objects to the exercise period for the 

portion of the Make-Whole Relief Back Pay Fund distributed in 

the form of stock options to class members such as himself, who 

were eligible for stock options during the class period but are 

no longer employed by the Company. JOnes Obj. at 2-3. 

Mr. Jones states that this stock option distribution is unfair 

to former-employee class members because, whereas all current 

employees are gjven ten years to exercise their options, former-
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employee claSs members must do so within eighteen months of 

final Court approval under the terms of the settlement. Id.; 

S.1\.. at 29. 

However, the differing treatment of current and former 

employees with respect to stock options, which Mr. Jones 

identifies, is not a product of the terms of the settlement but 

a result of preexisting non-discriminatory Company policy 

regarding option exercise periods. At his deposition, Mr. Jones 

himself confirmed that Company policy dictates that former 

employee::; who received stock options in the ordinary course of 

their employment must exercise all such options in their 

possession wi thin six months of termination of employment. 49 In 

point of fact, then, former-employee class members who must 

exercise their options within eighteen months have three times 

as much time to exercise as they otherwise would. The proper 

comparison, which accords with Title VI I' s "make-whole." relief 

approach, is between former employees who will receive options 

under this settlement ,,-nd former employees who received options 

during their employment at the Company, not current employees 

who are option-eligible. Under this comparison, former-employee 

49 The Settlement Class Representatives have not yet received 
the transcript of Mr. Jones's Deposition and will file a 
relevant excerpt as soon as po~sible. 
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class members who receive stock options as a result of this 

settlement, are actually better off. 

II. THERE IS NO EVIDENCE AND NO BASIS TO CLAIM COLLUSION IN 
THIS HIGHLY CONTESTED LITIGATION AND SETTLEMENT THAT 
CONFERS SUBSTANTIAL BENEFITS ON THE CLASS. 

In determining whether the settlement was in any way the 

product of collusion, the trial court should examine the 

negotiating process, to determine whether the compromise was the 

result of arm's length bargaining between the parties. In Re 

Domestic Air Transp., 148 F.R.D. 297, 313 (N.D. Ga. 1993); 

Warren, 693 F. Supp. at 1055. The attached affidavits of Cyrus 

Mehri and Jeffrey O. Bramlett and the expected testimony of 

Mediator Hunter Hughes establish the existence of a highly 

contested, arm's length negotiation. See, e.g., Mehri Aff. 

~~ 36-41; Bramlett Dec. ~~ 10-11. The Settlement in Principle 

was not reached until the literal last minutes of plaintiffs' 

deadline to file their Motion for Class Certification, and even 

then the parties were forced to rely on a neutral arbitration to 

resolve their stalemate over the back pay due the Class. Mehri 

Aff. ~~ 41-42. Prior to the mediation, the parties engaged in 

hotly contested litigation, where plaintiffs filed and 

aggressively pursued numerous luotions to compel. Id. ii 20-28. 

The fact that the entire mediation was conducted under the 

auspices of Mr. Hughes, a highly experienced mediator, lends 

further support to the absence of collusion. Indeed, it took 
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all of Mr. Hughes's skill to mediate this settlement, so 

difficult was it to reach agreement between the parties. Id. 

11 39-40. Parties colluding in a settlement would hardly need 

the services of a neutral third party to be able to broker their 

deal. Further, the fee was negotiated separately· from the rest 

of the settlement, and only after substantial components of the 

class settlement had been resolved. Id. 1 90. 

Notably, no objector has made any allegation of collusion 

in any written objections or in any deposition testimony, let 

alone put forward any evidence. This Court has already noted 

some of the facts known to it that substantially weigh against 

such a finding. Transcript of Hearing of April 26, 2001, at 39-

41 (copy attached as Exhibit J) .50 This is not a case where 

Class Counsel will obtain a disproportionately large fee in 

relation to the size of the settlement and the Class a limited 

or dubiOUS benefit. See Hanlon v. Chrysler Corp., 150 F.3d 

1011, 1021 (9th Cir. 1998) (courts should be cautious "when 

counsel receive a disproportionate distribution of the 

settlement, or when the class receives no monetary distribution 

but class counsel are amply rewarded"). Indeed, it is difficult 

50 The bare assertions 
Clark in the briefing on 
as credible allegations, 
any event, both Ms. Fain 
their objections. 

made by Stephanie Fain and Gregory 
their discovery motion do not qualify 
let alone evidence of collusion. In 
and Mr. Clark have since withdrawn 
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to imagine how the parties could have colluded to produce a 

settlement so favorable to·the Class. The Court should have no 

difficulty determining that the settlement is not the producL of 

collusion. 

III. THE PAYMENTS TO THE CLASS REPRESENTATIVES ARE FAIR AND 
REASONABLE IN LIGHT OF THEIR EXTRAORDINARY SERVICE TO THE 
CLASS. 

Linda Ingram, Kimberly Orton, Elvenyia Barton-Gibson and 

George Eddings have made extraordinary and invaluable 

contributions to the prosecution and settlement of this case. 

The nature and extent of the services these individuals rendered 

to the Class, and the unique and difficult context in which they 

rendered them, warrant the maximum compensation permitted by the 

Settlement Agreement ($300,000 each) .51 The Class itself has 

overwhelmingly recognized the contributions of Ms. Ingram, 

MS. Orton, Ms. Barton-Gibson and Mr. Eddings -- not a single 

objection was filed to the provision of the Settlement Agreement 

concerning Class Representative compensation. 

These four Class Representatives went beyond the call of 

duty and were far more involved in this case and made far 

';1 such compensation would be in lieu of, not in addition to, 
the compensation they would otherwise receive as members of the 
class from the compensatory Damages Fund and Back Pay Fund. The 
Settlement Class Representatives will be releasing their 
individual claims of dl scrimination agai .. nst the Company as part 
of the settlement. 
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greater contributions than typical class representatives in 

other cases.~ Each of the Class Representatives: helped 

identify claims, facts and witnesses in the case; communicated 

with class members to learn their objectives and to answer 

questionsl communicated the views of class members and their own 

insights to Class Counsell reviewed the pleadings in the case 

and kept informed of its progress; monitored and supervised 

negotiations conducted by Class Counsel; and participated 

personally in mediation sel!1sions and settlement negotiations. 

Barton-Gibson Declaration ii 5, 7, 9; 53 Eddings Dec. ii 4, 6, 8; 

Ingram DeC. II 5, 7, 9; Orton Dec. " 5, 7, 9; Mehri Aff. , 88; 

Bramlett Dec. " 5, 18. 54 This last point deserveS special 

mention -- unlike many class representatives who sit on the 

52 Mehri Aff. , 86 ("Over the year"" I have represented over 
100 class representatives. Linda Ingram, Kimberly Orton, George 
Eddings and Elvenyia Barton-Gibson have been more involved in 
prosecuting thi", case and negotiating the settlement than any 
class representatives in any case that I have been involved in 
or heard about .... It is my belief they have been more 
essential to the process than class representatives in any other 
comparable case."); Bramlett Dec. , 18. 

Ms. 
and 

:)4 

The Declarations of Ms. Barton-Gibson, Mr. Eddings, 
Ingram and Ms. Orton are attached hereto as exhibits K, 1" M 
N, respectively. 

Spicer IT. Chic<lgo Board Options Exch<lnge, Inc., 844 
F. Supp. 1226, 1267 (N.D. Ill. 1993) (approving incentive awards 
and noting that "[e]ach representative plaintiff monitored the 
case by analyzing key legal pleadings, legal memoranda and 
[court] opinions, and providing their reactions to class 
counsel" and discussing discovery with class counsel). 
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sidelines while Class Counsel negotiate, the four Class 

Representatives in this case directly participated in the 

mediation process and vigorously asserted the interests of the 

Class. Mehri Aff. ~~ 36-37, 40, 86. 

These four Class Representatives were involved in this 

action to a degree that is likely unprecedented. Each spent 

"countless hours, days, nights and weekends in meetings, 

conversations, and conference calls with class members, class 

counsel and [ 1 fellow class r~presentatives." Barton-Gibson 

Dec. ~ 7; Eddings Dec. 1 6 (same); Ingram Dec. ~ 7 (same); Orton 

Dec. ~ 7 (same); see Mehri Aff. ~ 88. Their work as Class 

Representatives has "closely resembled full-time managerial 

employment." Barton-Gibson Dec. ~ 13; Eddings Dec. ~ 12 (same); 

Ingram Dec. ~ 13 (same); Orton Dec. ~ 13 (same). 

Further, the Class Representatives took risks, bore 

hardships and made sacrifices that absent class members did not. 

By stepping forward to prosecute claims of discrimination on 

behalf of the Class, the Class Representatives made themselves 

"lightning rods" and jeopardized their existing careers and 

future employability. Barton-Gibson Dec. ~ 12; Eddings Dec. 

~ 11; Ingram Dec. ~ 12; Orton Dec. ~~ 11-12. During the case, 

each of the class representatives was forced to undergo a 

grueling deposition, to bear intrusive inquiry into their 

personal Ijves, to produce numerous documents and to travel away 

69 



• • 
from their families and businesses to work for the class. 

Barton-Gibson Dec. " 9-10, 13; Eddings Dec. " 8-9, 12; Ingram 

Dec. " 9-10, 13; Orton Dec. " 9-10, 13; Mehri Aff. , 88. 

Unlike other class members, each Class Representative is 

required by the Settlement Agreement to ign from Coca-Cola 

and/or forego conducting any business with the Company. Barton

Gibson Dec. , 11; Eddings Dec.·, 10; Ingram Dec. , 11 ; Orton 

Dec. '11. Each Class Representative also undertook the 

contingent risk of bearing the expenses of this litigation. 

Barton-Gibson Dec. , 6; Eddings Dec. , 5; Ingram Dec. 'I 6; orton 

Dec. , 6. 

In reviewing the incentive awards to the Class 

Representatives, the Court should consider the unique context of 

this litigation. This case is almost certainly the highest 

profile employment discrimination case ever litigated. For more 

than two years, from April 22, 1999 to the present, the case has 

received intense media attention. That attention has not always 

focused on the issues in the case, but instead has often 

occasioned an unwelcome loss of privacy for the four Class 

Representatives. Barton-Gibson Dec. , 12; Eddings Dec. 'l[ 11; 

Ingram Dec. 'l[ 12; Orton Dec. 'l[ 12. And, Of course, because 

developments in the case were reported so frequently in the 

media, the Class Representatives had to do "double duty" in 
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responding to questions and gathering the views of class 

members. 

Further, the Class Representatives had to fight through a 

difficult internal rift to keep this action focused on obtaining 

class-wide relief and reforming The Coca-Cola Company. Mehri 

Aff. ~ 87. The split with the Gary Plaintiffs was public and 

painful and involved attacks on the integrity of the Class 

Representatives. Barton-Gibson Dec. 1 8; Eddings Dec. 1 7; 

Ingram Dec. 1 8; Orton Dec. 1 8. Each of the Class 

Representatives displayed personal courage in making a stand to 

protect the interests of the class as a whole. Mehri Aff. 

'II 87. 55 

"Courts routinely approve incentive awards to compensate 

named plaintiffs for the services they provided and the risks 

they incurred during the course of the class action litigation." 

In Re Southern Ohio Correctional Facility, 175 F.R.D. 270, 272 

(S.D. Ohio 1997) (citing cases); id. ("incentive awards are not 

uncommon in class litigation and particularly where, as here, a 

common fund has been created for the benefit of the entire 

" See Spicer, 844 F. Supp. at 1266 ("actions taken by the 
class representatives to protect the interests of class members" 
factor in determining incentive award). 
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elass.") . or, The Eleventh Cireui t has recognized that a court may 

award higher payments to class representatives if such payments 

are "rationally based on legitimate contributions," such as 

services performed and risks incurred. Holmes v. Continental 

Can Co., 706 F.2d 1144, 1148 (11th Cir. 1983) (citing cases 

approving incentive payments awarded on these bases) .57 

Here, the Settlement Class Representatives have made a 

factual showing with respect to "the services they provided and 

the risks they incurred." In Re Southern Ohio Correctional 

Facility, 175 F.R.D. at 272, That factual showing is bolstered 

by the testimony of Class Counsel attesting to the extraordinaI"Y 

contI"ibutions of the four Settlement Class Representatives. 

Mehri Aft. 'lI'll 86-88; Bramlett Dec. 'll 18. 

56 See, e,g., White v. National Football League, 41 F.3d 402, 
408 (8th Cir. 1994) ("representative parties awards" justified 
by "seI"ies of cases in which named plaintiffs received 
additional awards based on their efforts and risks in the 
case"); In re Catfish Antitrust Litig., 939 F. Supp. 493, 503-04 
(N.D. Mis". 1996) ("It is not unusual for a court to make an 
'incentive award' to named plaintiffs because of their 
sacrifices in pursuit of litigation on behalf of the class.") 
(citing cases) . 

57 In Holmes, the Court rejected a settlement that would have 
awarded half of all the monetary relief obtained to the class 
representatives where no "factual showing" justified this 
dispaI"ate tI"eatment. 706 F.2d at 1148. Such circumstances are 
obviously not present here, where the Class Representatives will 
receive a small portion of the monetary I"elief and wheI"e they 
have made an evidentiary showing that supports their proposed 
awards. 
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In addition to the se~vices they have p~ovided and the 

risks they have incu~~ed, the extraordina~y magnitude of the 

relief the Class Representatives obtained on behalf of the Class 

warrants a substantial incentive awa~d. In re Dun .. Bradstreet 

Credit Servs. CUstomer Litig., 130 F.R.D. 366, 373 (S.D. Ohio 

1990) ("Numerous cou~ts have not hesitated to grant incentive 

awards to representative plaintiffs who have been able to effect 

substantial relief for classes they rep~esent.") (approving 

incentive awards of $35,000 to $55,000 in case where settlement 

fund was $18 million) . &e 

Here, the Class Representatives have attained a settlement 

with an overall value of approximately $192 million and achieved 

unprecedented programmatic and monetary relief for 2200 African-

American employees. They have fulfilled both the Class's 

interest in effecting fundamental change at Coca-Cola and its 

interest in receiving fair amends for injuries suffered while 

wo~king for the Company. 

The fact that the Class Notice apprised all class members 

of the proposed incentive awards and that the proposed awa~ds 

drew no objection is also a highly significant factor warranting 

58 See, e.g., Whir;e, 41 F.3d at 402; Spicer, 844 F. Supp. at 
1266 (considering "whether [class representative::;'] actions 
resulted in ::;ub::;tantial benefit to the class membe~s" in 
approving incentive award); Enterprise Energy Corp. v. Columbia 
Gas Transmission Corp., 137 F.R.D. 240, 250-51 (S.D. Ohio 1991). 

73 



• • 
approval of the awards. In re Catfish Antitrust Litig., 939 

F. Supp. at 504 (approving award and stating, "Notice of their 

intention to seek such an award was presented to the class, and 

date no ass member has objected to such an award nor its 

amount.") . 

In sum, the requested .awards are appropriate because 

"[t]his historic settlement would not have been possible without 

[the] courage, [the] bravery, and [the1 integrity" of 

Ms. Ingram, Ms. Orton, Ms. Barton-Gibson and Mr. Eddings. Mehri 

Aff. ~ 96; Bramlett Dec. 'l! 19 ("the credit for the extraordinary 

results achieved in this case . . . belongs to class 

representatives Ingram, Orton, Barton-Gibson and Eddings") . 

IV. THE ATTORNEYS' FEES AND EXPENSES TO BE PAID TO CLASS 
COUNSEL UNDER THE SETTLEMENT ARE FAIR AND REASONABLE. 

The settlement provides for approximately $20.7 million in 

attorneys' fees to be paid to Class Counsel for work related to 

and arising out of this litigation, including all necessary 

monitoring of future compliance with the settlement during the 

life of the consent Decree. 59 The Company will pay these fees, 

59 The settlement also provides that Class Counsel will be 
reimbursed by the Company for the expenses of litigation, 
including the fees and costs of expert witnesses and 
consultants. S.A. at 37. As of April 30, 2001, the combined 
expenses of the firms of co-lead counsel totaled approximately 
$1.3 million. Mehri Aff. ~ 93; Bramlett Dec. 'l! 13. Class 
Counsel estimates that additional expenses of $200,000 to 
$300,000 are reasonably foreseeable in order to (a) bring the 
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which represent approximately 20% of the total current cash 

settlement fund,60 without any offset to the Company's other 

obligations under the settlement. S.A. at 36. 

The attorneys' fees were negotiated separately, at arm's 

length, and only after agreement in principle had been reached 

on major components of the settlement, including injunctive 

and monetary relief the class. Mehri Aff. ~ 90; Bramlett 

Dec. ~ 17. During negotjations, Class Counsel informed the 

mediator of the bases for Class Counsel's reasonable fees and 

settlement through the fairness hearing process to final 
approval and implementation, and (b) represent the class' 
interest in monitoring compliance with the terms of the 
settlement. Mehri Aff. ~~ 91, 93; Bramlett Dec. ~ 16. The 
company will pay these expenses, both accrued and anticipated, 
to Class counsel but will receive a credit in the amount of this 
payment against the Company's Compensatory Damages Fund 
obligation. S.A. at 37. 

60 Under the settlement, the Company has agreed to current 
cash payments of approximately $103.5 million. This current 
cash settlement fund is comprised of the Compensatory Damages 
Fund (approximately $58.7 millionl; the Make-Whole Relief Back 
Pay Fund (approximately $24.1 million); and specified attorneys' 
fees (approximately $20.7 million). While attorneys' fees 
constitute 20% of these current cash payments, the fee 
percentage becomes much smaller as additional, future monetary 
relie.f to the class i5 factored in. For example, if the $10 
million Promotional Achievement Award Fund, to be paid out to 
class members by the Company over a period of ten years, is 
included in the value of the c~sh payments, attorneys' fees drop 
to approximately 18%. Similarly, if one includes in the value 
of the cash payments the estimated $43.5 million in future pay 
equity adjustments, which will inure to class members over a 
period of years under the settlement, attorneys' fees drop to 
approximately 13%. 
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expenses -- including the approximate number of hours spent on 

the case, the results obtained, the risks undertaken and the 

initial undesirability of the case -- and the Company agreed to 

pay these fees and expenses. Mehri Aff. 'll 90. Moreover, no 

objections have been filed to the fees and expenses provided for 

under the settlement. 

It is well-established that parties to a lawsuit may 

negotiate a settlement wherein the defendant makes a total cash 

payment encompassing both monetary relief and any liability for 

attorneys' fees. See Evans v. Jeff D., 475 U.S. 717, 733 

(1986). Any such agreement as to fees, like any provision of a 

class action settlement, remains subject to district court 

approval. See Piambino v. Bailey, 610 F.2d 1306, 1328 (5th Cir. 

1980) ("A district court is not bound by the agreement of the 

parties as to the amount of attorneys' fees."). 

However, in the absence of any evidence of collusion or 

detriment to the class, the Court should give substantial weight 

to a negotiated fee amount as it represents the parties' "'best 

efforts to Understandingly, sympathetically, and professionally 

arri ve at a settlement as to attorney's fees.'" See Elkins v. 

Equitable Life Ins. Co, 1998 WL 133741 (M.D. Fla. Jan. 27, 1998) 

{quoting Johnson v. Georgia Highway Express Inc., 488 F.2d 714, 

720 {5th Cir. 1974)). This is particularly so when, as here, 
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the amount of fees is entirely consistent with a reasonable fee 

award under controlling law and the circumstances of the case. 

Although the class settlement funds and the attorneys' fees 

in this case were negotiated separately (and will be 

administrated separately for tax purposes, see S.A. at 37), all 

these monies are owed by the Company under the settlement and 

constitute a constructive "common fund ... ~1 Nor does the fact 

that this case was initiated under statutes governed by fee-

shifting provisions alter the fact that it settled with the 

creation of a common fund to benefit class members, and thus 

must be governed by common fund principles as set forth in this 

circui t. 62 

61 See In re Prudential Ins. Co. of Amer. Sales Practices 
Litig., 148 F.3d 283, 330 n.99 (3d Cir. 1998) ("[AJlthough the 
class settlement and the attorneys' fee award were negotiated 
independently, [defendant] was responsible for both and 
therefore they are drawn from the same ·fund· ... ); In re General 
Motors Corp. pick-up Truck Fuel Tank Frods. Liab. Litig., 55 
F.3d 768, 820 (3d Cir., 1995) (finding that separately negotiated 
class payment and attorneys' fees were "for practical purposes, 
a constructive common fund"). 

62 See Bo~,.en v. South trust Bank of Ala., 760 F. Supp. 889, 893 
(M.D.Ala. 1991) (~A settlement like the one reached here has the 
effect of converting a statutory fee case into one in which 
plaintiffs' attorney must seek compensation from the common fund 
created by the agreement."); accord Florin v. NationsBank of 
Ga., 34 F.3d 560, 563 (7th Cir. 1994) (~[W]hen a '5ettlement fund 
is created in exchange for release of the defendant's liability 
both for damages and for statutory attorneys' fees, equitable 
fund principles must govern the court's award of the attorney's 
fees."); Court Awarded Attorney Fees, Report of the Third 
Circuit Task Force, October 8, 1985, 108 F.R.D. 237, 244 (1985) 
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The Eleventh Circuit has definitively ruled that in cases 

where the actions of counsel result in the establishment of a 

common fund for the benefit of the class, attorneys' fees should 

be calculated as a reasonable percentage of the common fund. 

Camden I Condominium Ass'n, Inc. v. Dunkle, 946 F.2d 768, 774 

(11th Cir. 1991). While the percentage reasonably awarded will 

vary, the Camden court noted that most common fund fee awards 

fall between 20% and 30% of the total fund and suggested 50% of 

the fund as an upper limit on percentage awards. Id. at 774~75 

(citing H. Newberg, Attorney Fee Awards § 2.08 at 51 (1986». 

The Eleventh Circuit further indicated that 25%, the median of 

the typical range of percentage fee awards, was an appropriate 

"bench mark" to be adjusted according to the circumstances of 

63 the case. - Id. at 775. 

('CAJ lump~sum settlement does have the effect of creating a 
fund~in-court situation, even when the case may have been 
instituted in a statutory fee context ... "). 

63 In re Domestic Air Transp. Antitrust Litig., 148 F.R.D. 
297, 350-51 (N.D. Ga. 1993), suggests that courts apply a 
"sliding scale" approach in which the bench mark percentage 
diminishes as the size of the total settlement fund increij.ses, 
but neither Camden nor subsequent Eleventh Circuit caselaw 
actually endorse this approach. More recently, many district 
courts have simply declined to adjust the benCh mark solely on 
the basis of a huge recovery. See, e.g., In re Ikon Office 
Solutions, Inc. Sec. Litig., 194 F.R.D. 166, 196 (E.D. Pa. 2000) 
("The court will not reduce the requested award simply tor the 
sake of doing so when every other factor ordinarily weighs in 
favor of class counsel's request of thirty percent [of $111 
million settlement fund] .") (citing cases). 
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AS noted above, the $20.7 million in attorneys' fees 

provided for here constitute approximately 20% of the current 

cash settleme.nt or "common fund" in this case, and as little as 

13% the total cash payments to be ultimately distributed by 

the Company under the terms of the settlement. These 

percentages are less than the 25% bench mark in this circuit, 

and at the low end of percentage fee awards in recent class 

action cases with common fund settlements in the $100 million to 

$200 million range. 6
• Moreover, to the extent that the 

circumstances of this case argue for an adjustment from the 25% 

bench mark, they strongly support an upward adjustment. 

In Camden, the Eleventh Circuit set forth numerous factors 

that may be appropriately considered in setting and evaluating 

percentage fee awards in con~on fund cases. Camden, 946 F.2d at 

64 A recent Third Circuit case, In re Cendant Corp. Prides 
Litig., 243 F.3d 722, 737-38 (3d CiI. 2001), surveys percentage 
fee awards in so-called "mega-fund" settlements approved by 
federal courts since 1985, citing the following cases: In re 
Ikon Office Solutions, Inc. Sec. Litig., 194 F.R.D. 166 (E.D. 
Pa. 2000) (awarding 30% of $111 million settlement fund); In re 
Sumitomo Copper Litig., 74 F. Supp.2d 393 (S.D.N.Y. 1999) 
(awarding 27.5% of $116 million settlement fund); In re Lease 
Oil Antitrust Litig., 186 F.R.D. 403 (S.D. Tex. 1999) (awarding 
25% of $190 million settlement fund); In re Copley Pharm., Inc., 
1 F.Supp. 2d 1407 (D. Wyo. 1998) (awarding 13% of $150 million 
settlement fund); In re PaineWebber Ltd. Partnerships Litig., 
999 F.SuPP. 719 (S.D.N.Y. 1998) (awarding 13% of $200 million 
settlement fund); Waleo Invs., Inc. v. Thenen, 975 F.Supp. 1468 
(S.D. Fla. 1997) (awarding 15% of $141 million settlement fund); 
In re Combllstion Inc., 968 F.Supp. 1116 (W.D. La. 1997) 
(awardinq 36% of $127 million settlement fund). 
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775. The court embraced the familiar Johnson factors 65 , 

initially devised in the context of reviewing court-awarded 

statutory fees. The court also particularly identified 

additional factors as potentially relevant, such as (1) whether 

the settlement confers non-monetary benefits upon the class, 

(2) whether there are any substantial objections to the 

settlement terms or the fees request, (3) the economics involved 

in prosecuting a class action, (4) the time required to reach 

settlement, and (5) any additional factors unique to a 

particular case which may be relevant to the district court's 

consideration. Id. at 775. Above all, by emphatically adopting 

the percentage-of-recovery fees approach in Camden, the Eleventh 

Circuit signaled that in the context of cornmon fund settlements, 

monetary results supercede all other criteria in determining 

fees. Id. at 774. 

65 John.son v. Georgia Highway Express, Inc., 488 F.2d 714, 
717-19 (5th eir. 1974), enumerates the following twelve factors 
for consideration in determining court-awarded statutory fees: 
(1) the time and labor required; (2) the novelty and difficulty 
of the questions; (3) the skill requisite to perform the legal 
service properly; (4) the preclusion of other employment by the 
attorney due to acceptance of the case; (5) the customary fee; 
(6) whether the fee is fixed or contingent; (7) time limitations 
imposed by .the client or the circumstances; (8) the amount 
involved and the results obtained; (9) the experience, 
reputation, and ability of the attorneys; (10) the 
"undesirability" of the case; (11) the nature and length of the 
professional relationship with the client; (12) awards in 
similar cases. 
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As discussed at length in previous sections of this brief, 

the monetary relief obtained for the class here is highly 

Significant. In addition, each of the factors specifically 

identified in Camden supports a high percentage fee award under 

the facts of this case. First, the settlement delivers 

extraordinary and unprecedented non-monetary benefits to the 

class in the form of sweeping programmatic relief. Second, 

there are no objections to the negotiated attorneys' fees and no 

substantial objections to the terms of the settlement. Third, 

in comparison to most civil rights class actions of this scope 

and complexity, this case was settled swiftly and efficiently, 

with consequent benefits to both the class and the Court. Mehri 

Aff. ~ 53. And fourth, tremendous resources were necessarily 

expended by Class Counsel in prosecuting this class action, both 

in terI\ls of out-of-pocket costs and thousands of hours of 

attorney time, with no guarantee the litigation would succeed. 

Mehri Aff. ~1 13-14, 91-93; Bramlett Dec. ~~ 13, 15-16. 

The circumstances of this case also support a high 

percentage award on the basis of several of the Johnson factors, 

see supra note 65. This litigation presented Class counsel with 

novel and difficult questions of law and strategy that required 

substantial skill and creativity to navigate successfully 

(Johnson factors 2 and 3). Such challenges included an early 

motion to dismiss by the Company that raised complex issues of 
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Rule 23 jurisprudence in civil rights cases, and an unusual and 

demanding arbitration process that required extensive briefing 

on legal issues related to labor economics. Mehri Aff. 11 19, 

42. 

Further, this litigation was considered highly 

"undesirable" at the outset and a substantial contingency risk, 

given the defendant's resources and respect in the Atlanta 

community and the historic difficulty of prevailing on claims 

alleging systemic employment discrimination. (Johnson factors 6 

and 10). Mehri Aff. I'll 6-9. Without a reasonable expectation 

of significant remuneration, cases such as this one could not 

and would not be brought. 66 Mehri Aff. 'lI 92. The demands of 

this litigation also substantially precluded the relatively new 

Mehri firm from developing other cases or accepting other work 

for over a year (Johnson factor 4). Id. 'lI 13. Finally, as 

discussed above, the results obtained by Class Counsel both in 

terms of monetary and non-monetary relief are sj.gnificant and 

groundbreaking, and stand to have a real public policy impact on 

66 A growing number of courts recognize that class counsel 
should be provided with incentives roughly equal to those 
negotiated in private bargaining for legal services. See, e.g., 
In Ie Continental Ill. Sec. Litig., 985 F.2d 867, 868 (7th Cir. 
1993) (Posner, J.) (suggesting that district court compare fees 
request of 20% of class settlement funds with "contingent fees 
set by arms-length contracts between lawyers and their clients 
in comparable commercial litigation"). 
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diversity issues in corporate America (Johnaon factor 8) .67 Id. 

'll 94. 

For all of these reasons, the circumstances of this case 

strongly support an upward adjustment from the 25% bench mark 

under the law of this circuit. Although Class Counsel do not 

request such an adjustment, the fact that an increase would be 

appropriate demonstrates that the negotiated fees here, 

approximately 20% of the current cash settlement fund and as 

little as 13% of the ultimate cash payments, are eminently fair 

and reasonable. 6S 

67 Cf. Waters v. International Precious Metals Corp., 190 
1291, 1295 (11th Cir. 1999) (affirming percentage fee award 
took into account the "unusual public policy served by 
highlighting the potential for 'boiler room' tactics in the 
commodities industry"). 

F.3d 
that 

68 The $20.7 million in fees provided under- the settlement ar-e 
also reasonable under an optional lodestar cross-check of the 
per-cent age fee award. See Waters v. International Precious 
Metals Corp" 190 F,3d 1291, 1298 (11th Cir. 1999) (employing 
but not requir-ing a lodestar- comparison of a percentage fee 
award in a common fund case). The combined lodestar of the law 
firms of co-lead counsel through April 30, 2001 is approximately 
$5.2 million. MehI"i Aft'. 'll 91; Bramlett Dec. 'j[ 15 (lodestar of 
all counsel approximately $6 m1llion). With the addition of 
work performed by other Class Counsel firms and work performed 
by all Class Counsel after April 3D, 2001 -- including 
preparation for the fairness hearing, any necessary post
approval or appellate briefing, work related to distribution of 
monies to the class, and ongOing monitoring of the Consent 
Decree -- Class Counsel estimate that a comparison of their 
final combined lodestar with the negotiated fees in this case 
will result in an effective multiplier in the 2.5 to 3.0 range. 
Mehri Aff. 'j[ 91. These numbers are well within the range of 
reasonable multipliers in comparable cases. See, e,g" Roberts 
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v. Texaco, Inc., 979 F.Supp_ 185 (S.D.N.Y. 1997) (awarding fees 
reflecting a lodestar multiplier of 5.5 ); Behrens v. Wometco 
Enter., Inc., 118 F.R.D. 534 (S.D. Fla. 1988) ("The range of 
lodestar multiples ~n large and complicated class actions runs 
from a low of 2.26 to a high of 4.5.") (internal citation 
omitted) . 
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