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" BILL G. and VICTORIA G., by their next friend,

- Children and Family Services, "y

arisol A. v. Giuliani

U ===

I

UNITED STATES DISTRICI‘ COURT
SOUTHERN DISTRICT OF NEW YORK

oo a—

o —

MARISOL A., by her next friends, Rev.-Dr, James ! . .
Alexander Forbes, Jr., and Raymunda Cruz; .. i
LAWRENCE B., by lus next friend, Dr. Vincent Bonagura . i
THOMAS C,, by his next friend, Dr. Margaret T. McHugh; . |
SHAUNA D., by her next friend, Nedda De Castro; |, . =

OZZIE E., by his next friends, Jill Chaifetz and Kim Hawkins; =~ 0\3TR§CT
DARREN F. and DAVID F., by their next friends, | F iLED
Juan A. Figueroa and Rev, Marvin J. Owens; ! ’

Sister Dolores Gartanutti; BRANDON H., by his next friend,
Thomas J. Moloney; and STEVEN L., by his next friend,
Kevin Ryan, on their own behalf and on behalf

of all others similarly situated, i - :
Plainﬁffs : SETTLEMENT
and . AGREEMENT

- DANIELLE J,, by her next friend, Angela Lloyd; and .
. RICHARD and WALTER 8., by their next friends, W.N. and N.N,, 95 CV 10533 (RIW)
on behalf of themselves and all others similarly situated, :

Intervening Plaintiffs, : I

- against - : : ’ ,

RUDOLPH W. GIULIANI, Mayor of the City of New York; |
JASON TURNER, Administrator of the Human Resources
. Administration and Commissioner of the Department of i

Social Services of the City of New York;

NICHOLAS SCOPPETTA, Commissioner of the New York Cuy
Administration for Children’s Services;

GEORGE E. PATAKI, Govemnor of the State of New York;

and JOHN JOHNSON, Commissioner of the New York State Office of

Defendants. L
: 2

. 2 . q
WHEREAS, Plaintiffs brought this lawsuit by complaint styled IN!/Iarisol A.ctal

v. Rudolph W. Giuliani; et al. (the “Marisol ngatmn "), filed December 13 1995, seeking

certification of a class and &lcclaratoxy and injunctive rchcf against Rudolph W. _Gxuham, Mayor

- " -
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T

m T T T T THET T 11 T



11Aa=729

—

of the City of Nev& York, Marva Livingston Hammons, Administrator of the Human Resources
Administration and Commissioner of the Department of Social Services of the City ‘oifNew York,
and Kathryn Croft, Executive Deputy Commissioner of the City Child Welfare A&ministration
in their official capacities (hcremaﬁer collectively referred to as ‘1hc City"), and agamst certain
defendant officials of the State of New York in their oﬁ'xcml capacities (hcrcmaﬁcr collectively

referred to as “the State™); and

WHEREAS, Jason Tumner subsequently replaced Marva Livingston Hammons as

Administrator of the Human Resources Administration and Commissioner of the DLpartment of

Social Services of the City of New York and was substltutcd for her in his ofﬁcxa] capacity as

| defendant herein by operation of law; and - : :

: I
"WHEREAS, at the time this suit was filed, Mayor Rudolph W. Giuliani had

: |
already begun a review of the New York City Child Welfare Administration (“CWA”) and, being

committed to reform of child welfare in New York Cxty, thercaftcr determined to create 8 new
agency to handle child welfare in New York City; and :

WHEREAS, on January 15, 1996, Mayor éiuliani created the Adn}l‘nlslration for

Children’s Services (“ACS"), appointing Nicholas Sco;f:pctta as its first Com_nf]issioncr and
Co;mmissioner Scoppetta, in his official capacity, was subs:cquently substituted for Ig(athryn Croft
as a defendant herein; and : .o S : X il
: oo i I

! WHEREAS, on December 19, 1996, Mayor Giuliani and Commissio;ncr Scoppetta
Jssued the document “Protectmg the Children of Ncw York: A Plan of Action for the
Admtmstratxon for Children’s Services” (the “Reform Plan’ ") to respond to mgmﬁc‘ant problems

in CWA'’s operation; and - : e |

.
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WHEREAS, the Advisory Panel, referred to in paragraph 4, below found that the

o
———- e te o

Reform Plan, while “not & finished roadmap,” “offers a thoughtful, coherent broad and
appropriately ambitious vision and framework to guide'the design and implementation of the

numerous . , . changes that will be required to dramancally improve the City’s'child welfare

system {and] . . . could well serve as a durable foundatwn for focusmg what wxll by necessity,

Cemaieam s st

be several years of reﬁnement and , implementatio ": and
| WHEREAS, the Court in this action, by order entered July S5, 1996 certified a
class of “all children whq are or will be in the custody of the New York City Ad:mmstratxon for
Chxldren s Services (“ACS"), and those children who, whxle not in the custody of ACS, are or
wxll be at risk of neglect or abuse ‘and whose status is known or should be known to ACS’
(hereinafter “Plaintiffs,” which term includes both named representative Plaix?xtiffs and the
members of the Plaintiff class) and certification of that class was upheld on appeal %by the United
States Court of Appeals for the Second Circuit; and ‘
WHEREAS, the City denies all wrongdoing alleged in this action;a:nd denies any
liability whatsoever to Pla.iﬁtiffs, and whereas the City asserts that it has meritox}ious defenses
which it has asserted in tlus action, and asserts that it has entered into this Agreejnéent solely for
the purpose of settling and comproxrﬁsing the claims of the Plaintiffs, in ordcf:r: to avoid the
expense and diversion of its personnel eaused by protracted litigau:on, and to term;néate the claims

asserted against the City i in the Marisol ngatlon as provxded hcrem and

WHEREAS, a class of children subject to foster care placement by the City’s child

welfare agency had previously brought a lawsuit in this Court against the City capnoned Wilder,
H {

ct al. v. Bemstein, et al., 78 Civ. 957 (“Wilder"), which lawsuit was settled and the settlement

i
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was ultimately approved by the Court and became effective in 1988; and I
WHEREAS, the parties (references to “pan)"“ or “parties” herein shall mean the
Plaintiffs and/or the City, who are the only parties to this Agreement) shall jointly apply to
i
dismiss Wilder with prejudice in accordance with the terms of this Agreement, and the obligations

created by Wilder shall be dealt with pursuant to the terms of this Agreement; and

WHEREAS, the City asserts that, beginning in November 1995 and ,_continuing

after the filing of the Marisol Litigation, the City has taken actions including the following:

creating and restructuring ACS, promulgating the Reform Plan, and implementing key reforms.

to the child welfare system, including hiring over 1,250 new caseworkers who meet heightened
eligibility standards; expanding the training program for new caseworkers and intr;?c:_lucing the
first-ever agency-wide supervisory training program; reducing the average child :protectivc
caseworker’s caseload from 27 in June 1996 to 12.8 in August 1998; establishing Instant

Response Teams composed of caseworkers, lawyers from the District Attorney’s office, police

officers, and staff from Child Advocacy Centers to respond in cases of severe child;abusc or

: o

fatalities; completing 4,009 adoptions in Fiscal Year 1997, a 73% increase for New York City
. : ‘

over the base year of Fiscal Year 1994 and 3,848 adoptions in Fiscal Year 1998, a 66%' increase

over 1994 and issuing 2 Request for Proposals for a neighborhood-based foster care s?'stcm in

the Bronx that is intended to be expanded to the other four horoughs, and

s e
—-P——- -

WHEREAS, the continued reform of the child welfare system and the bcst mtcrcsts
of the class will be substantially advanced by the settlement of the Mansol thlgatlon,b:ased on

the novel and innovative resolution reflected in this Agreement, rather than by a trial on the

merits, - : !
i : ]
: {

-

|
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NOW THEREFORE, in consideration of the covenants and undertakings set forth

herein and intending to be legally bound thereby, it is stipulated and agreed by the.i Plaintiffs and
the City, represented by their undersigned counsel, that all of Plaintiffs’ claims for relief which
were or could have been asserted in this action shall be resolved, on the following terms as set

forth in this Settlement Agreemcnt (the “Agreement™): - ',

A. " Jurisdiction andA hority of the Court .,
|

L After notice of and an opportunity to comment on the Agreement has been

provided to the Plaintiff class, the Court shall dctcrmine whether to approve thi's Agrccmcnt as

bcmg a fair, reasonable, and adequate settlement of the Marisol Litigation, Exccpt as otherwise

noted, the terms of this Agrcement shall not take effect until the Court issues its order approving
this Agreement and enters a judgment dismissing this action as against the City pursuant to
paragraph 2.

. i
2. At the timie of the Court’s approval of this Agreement, the Court will

t
LI

forthwith enter a judgment dismissing the City from the Marisol Litigation, with prejudice, except
that the Court shall retain jurisdiction solely for the purposes of (a) enforcing thel terme of this
Agreement during its term; (b) adjudicating eny proceeding pursuant to th:: i provisions of
Sections E or F of this Agreement brought prior to Dccc:mber 15, 2000, or whic:hfis pending on

: i {
December 15, 2000, and providing relief if warranted; (c) adjudicating the Marisol Litigation and
|
providing relief if warranted, in the‘event that this Agreement becomes null and ‘void pursuant

to Section K of this Agreement. The parties agree not to contest the jurisdiction of the Court
. {

updcr the circumstances described in (2)a through 2(c) above.
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3. " This binding and enforceable Agreement is not, nor shall it be construed
!

gs, a Consent Decree. |

B. Advisory Panel: Composition

4, An Advisory Panel of experts in the child welfare ficld (“the Advisory
Pancl") has been selected aﬁd approved by the partics to gndcrtake the various tasks specified in
_this Agreement. The Advisory Panel consists of.the following members: Judith (‘io;odhand, John
Mattingly, Douglas Nelson and Patl Vincent. Other individuals may be added t;a ithc Advisory
Panel at the recommendation of the Advisory Panel and ﬁpon the approval of bo;h the City ax}d
the P_laintiffs, which approval shall not be unrcasonably withheld. Any A;dl_visory Panel
recommendation pursuant to this paragraph must be upon written notice to the péx:tics, and will
be accepted unless disapproved by either party within ten (10) business days after fc;ccipt of such
notice. The Advisory Panel may employ such staff as it deems sppropriate or nccés;ary to fulfill
its purposes. | '
S. The parties have consented to the terms of this Agrccn:le;nt upon the
understanding that Advisory Panel members have undertaken personally to carry ou;t fthc functions
described below during the term of this Agreement. i
6. If during the tcnn of this Agrccmen!t any Advisory Panel mfc?mbcr named

in paragraph 4, above, becomes unable to continue to act in'his/hcr capacity as an Ad\!isory Panc]

mcmbcr the remaining members of the Advisory Panel sha.ll recommend a substxttixte member to
the Czty and the Plaintiffs for their approval, which approval shall not be unreasonablly withheld.

Any Advu;ory Panel recommendation pursuant to this paragraph must be upon wrxtten notice to

t— MM s h R Ao m b 4 S— — o h— 4 o
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. the parties and will be accepted unless disapproved by cither party within ten (10) business days

after receipt of such notice.

. PR
.t - —

C. Advisory Panel Tasks: Initial Reports

g
7. The Advisory Panel shall study the five areas of ACS’s operaﬁon described

below and shall produce a report (“Initial Report”) in €ach area. In each InitiTl Report the
Advisory Panel will present recommendations as to the additional or different steps, if any, that
ACS should consider taking as part of ACS’s cfforts towz,ard reform in that area. !

8. The parties agree that the ACS Reform Plan, referred to above, will be the
- : ! * .t
starting point for the Advisory Panel's review of the opex}ational areas it will study; that is, the

Advisory Panel will not attempt to. suggest approaches that would differ from the Reform Plan’s
ovérall goals and principles, but will assess ACS's operations in any given area in lii}e with those

sta:rting points. |

9. ACS ;1grees, during the term of tiﬁs Agreement and starting with the
r.igining of this Agreement, to cooperate fully with the Advisory Panel’s review j:roccsscs, to
consider fully each recomm.mdation made by the Adviso:ry Panei and to provide ;he Advisory
Panel full access to information, documents and personneil as it nay request. '

10. The Aﬁvisoxy Panel's recommendati:ons are not binding on A¢S or the City

but are purely advisory, intended to assist ACS in achieving the reform goals it ha's sct in each
: : i
area under review. : ) : l

11.. The areas to be reviewed by the Advisory Panel are:

a, The areas and issues discussed in the “Advisory Report on
. ]

Permenency Issues in the New York City Child Welfare System”, submitted to the
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Plaintiffs and the City on September 4, 1998 (the: “Permnanency” subject r;zatter area).

b.  Placement and evaluation issues arising out of an agreed-upon set

of existing legal oblipations in Wilder set forth in paragraph 30.b, be:low (“Wilder

Obligations™). :
c. Monit;ring and improving the performance of private agencies that

contract with the City to provide services, dclcgatx:on of case management, %:nhancing on-
site reviews, utilizing incentives for good performance, and.crcating. %standarcis and
outcome-based objectives which better track contract agency pcrformeinicc (“Contract
agencies”). . | ,: )
d. The capacity to track front line practice at ACS as it relates to
subject matter areas 11.a, 11.b, and l]..c above, so that ACS may pietter monitor,
evaluate, and where necessary, improve the quality of such practiccf (“Front line
practice™), |
e. The system for evaluating axzxd improving the qua]it)i, éualiﬁcations,
and performance at the supervisory level of ACS as it relates to subject m;aéter areas 11.a,
. 11.b, 11.c and 11.d above (“Supervisory pxjacticc"). »
12. Nc;twithstanding the forcgoiﬁg identification of the subject rfnattcr areas to
- be within the purview of the Advis;ory Panel, when' in the course of perfomningf its duties the

Advisory Panel observes or learns about other activities ;ar programs of ACS that ?dircctly affect

) : |
subject matter areas 11.a, 11.b, or 11.c above, it shall be within the province ’of; the Advisory

Panel, at its sole discretion, to incorporate within its review of such subject matter areas, such

activities or programs as may impact the subject matter areas under review.

|
|
|
!
i
|

T
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13.  If in the course of performing its duties, the Advisory Panel observes or

‘learns about activities or programs that do not directly affect subject matter areas 1 1.3, 11.b, or

11.c above, but which in its judgment and expertise should be rc}ricwed by ACS,;the Advisory

"Panel may, at its discretion, give advice to ACS concemning such activities or px:lograms; such

advice will be informal, whether oral or written, and will not be included in any }j&.i'iviso'ry Panel
report Or review, : |
14. . In accord with the Advisory Panel’s procedure in creating. i!ts first Initial
Report on Permanency, the Advisory Panel will provide a draft of each subsequent !Initial Report
to the parties, will receive and discuss with each party any comments that party w!shes to mz;ke
concerning the draft, and thereafter will issue the final version of that Initial Rc;inqm.
i
15.  The Initial Reports shall be provided to the pérties and the Cc}uﬂ, and may

thereafter be released to the public. . : : :
: |

16. Upon the parties’ signing of this ngreem;:nt, the Advisor]y Panel shall
commence its review of the areas described in paragra;éh 11.b-11.e, beginning ;vith the area
de;cribed in paragraph 11.b. ' |

17. At thc: same time as it reviews the iss%ucs described above in paragraph 11.b,
*.h; Advisory Panel shall review the stcps ACS has takc; to fulfill the purpose of the Interim
Sti;mlation and Order Conc;:ming Overnights at Pre-Placi:mcnt which was "so ordered" by this

Court on July 17, 1997 (the “July 1997 order") and providi: advice to ACS pursuantf to paragraph
: i : . i

12 above. The parties agree that the obligations contained in the July 1997 order w:ill expire and

“terminate upon the Court’s approval of this Agrcement:; the parties further aétée that these

obligations should be suspended during the remaining period prior to their expiration and

T I T - H X T YT T I T Y T
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termination. The pénics agree that, upon the signing of this Agreement, they will §eck forthwith,
by an order to show cause with a proposed temporary restraining order, th;: Court’s approval for
such suspension. . . : |

18.  Plaintiffs’ counsel shall be provided with the following reports within a
reasonable time, not to exceed twenty (20) business days after they are produc;:d: Office of
Management Development and Research "data book" reports, which include adoj:iion timeliness
- reports and data reflecting pre-placement overnights; ACS “Updates;” 153-d sancti:oin reports; final
.COPES reports or any reports that ACS substitutes for final COPES reporfs to measure
agency/ACS performance and/or outcomes; and PTS reports on child cva.luations:.

D. Advisory Panel Tasks: Pen’od;chods

19.  After the Advisory Panel has completed its five Initial Repons as specified
in paragraphs 7, 11, and 14 above, it shall continuc to review ACS’s operations m the five areas

studied, and shall produce periodic reports ("Periodic Reports“) on these areas,‘whxch, when
. )

completed, shall be promptly provided to the parties and to the Court. : i
. N

20.  The focus of the Periodic Reports will be to determine whéthcr or not, in

the Advisory Panel’s opinion, considering all of the apphcablc circumstances, ACS is acting in
good faith in making efforts toward reform in the operahonal areas being revxewcd

21, The Adv;sory Panel will not dctcrmmc ACS’s "good faxth"'solcly on the

l
basis of whether ACS is implementing any or all of the Advisory Panel’s rccommendations, or

whether such implementation is being done on any speciﬁc schedules proposed by the Advisory
: i e
Papcl. or whether any reform efforts are actually effective in bringing about reform, or whether

acmmm o

10
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the City has given the Adv.i;ory Panel access to information, but the Advisory Pané:l may consider
these, as well as other, factors. '

22. In determining whether ACS is making good faith eﬂ‘orts.toward reform
in a particular area, the Advisory Panel must also consider the extent to which a variety of
significant legal and operating constraints may have blocked or delayed ixﬂpiementation of
reform. Such constraints may include limitations derived from the United Statc.s and New York
State Constitutions, federal or state law or regulation, civil service laws or regulations, collective
. bargaining agreements, or diminution of funding. ‘

23.  Prior to issuing a Periodic Report, the Advisory Panel shail provide to the
parties a draft Periodic Report containing an explanation of the basis for anyE finding as to
whether or not ACS is operating in good faith in the area reviewed by the Advisé':ry Panel, and
the Advisory Panel shall convene a meeting with the appropriate ACS officials tcé give ACS an
opportunity to discuss the Advisory Panel’s tentative findings and conclusions. :Thc Advisory
Panel shall issue the final version of its Periodic Report no later than fony-ﬁvei (!'45) days after
issuing the draft version. :

24. The -Advisory Panel in its Periodic Reports will state xts; conclusions,
sei:aratcly for cach area reviewed, as to whether or not ;ACS is operating in gooél faith in that

. ares. If the Advisory Panel’s draft Periodic Report conta:ins a conclusion that AC$ is not acting.
in good faith in a particular are, the subsequent final Vcrsfion of that Periodic Repo}t, if it retains
that conclusion after discussion with ACS as provided in paragraph 23, above, mus!t also contain

an explanation of the basis for that finding and a statcm::nt of what specific stepgy ACS should

take to demonstrate good faith in that area of its Opcratiéns.

11 ' |
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25.  The parties acknowledge that a purpose of this Agrcexﬁcnt is to avoid
{:

further litigation and disputes between the parties and to further improvements ;in child welfare
in New York City. In furtherance of this purpose, after the Advisory Panel re;lti:ases an Initial
Report in a subject matter ares, it is agreed that the Advisory Panel has discrctioin to determine
the extent to which it will consider arguments by the pafﬁcs concerning its pr0pojscd findings of
good faith. Nothing in this Agreement creates any rights for Plaintiffs to utilize the Advisory
Panel as, in effect, arbitrators or administrative law judges with respect to any; dfsputcs Plaintiffs
may have with ACS. Nothing contained in this paragraph shall limit the City"s rights as provided
in paragraph 23, sbove. . . |

E. Consequences of a “Not in Good Faith” Finding in a Periodic Rct:)ort

26.  Only if the Advisory Panel finds in a given area that, co'néidering_ all the
applicable circumstances, ACS is not acting in good fait}; in making efforts toward reform in that
ﬁe& may Plaintiffs move to bring the matter and the Ad:visoxy Panel’s finding bc;fore the Court,
pursuant to the jurisdiction retained in paragraph 2, above, and seek an adjudicat.ic':m that the City
has violafed the legal rights of the class in the arca reviewed, and that Plaintift.‘s?arc entitled to
relief. In such proceeding, the Advisory Panel’s ﬁudingf shall be prima facie evidlcnce that ACS
is not acting in good faith. The parties stipulate to the aé:imissibility in evidence o'if the Advisory
Panel’s Initial and Periodic Reports and the testimony ofi the Advisory Panel mcmi:crs. The City

reserves its right to contest the contents of such Reports and the testimony of the Advisory Panel

members. . i :
z |
27.  To prove that the City has violated the legal rights of the Plaintiffs in the

' . . ! i .
area reviewed, the Plaintiffs must prove liability under’ the applicable laws identified in those

3

o o —
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claims contained in the Complaint and Intervening Complaint in the Marisol Litigation which

were not dismissed by the Court prior to the signing of this Agrécment and whi::fl are related to
the subject-matter areas for which the Advisory Panel has determined, pursuant to paragraphs 20-
22, above, that ACS is not acting in good faith. The Cxty may assert any and all applicable
defenses on the issues of lisbility and of relief. The parties acknowledge that fall prior legal
rulings in this case are the “law of the case™. . !

28,  Plaintiffs shall have not more than thirty (30) days aﬁer the Advisory
Panel's issuance of a final Periodic Report containing a not-in-good-faith ﬁndmg to commence
a proceeding under Sections E or F, unless otherwise agreed by the parties in \}rfriting.

29,  The parties agree not to contest the finality of an adjudicati!on pursuant to

: i
Sections E or F for the purpose of an appeal. I

F. Special Provisions Applicable in the “Wilder” Subject Area

i
30. a. Whereas, the City and the Plaintiffs recognize that the following

principles were established in Wilder ("Wilder Princii:les“), which is being dismissed with

prejudice and ﬁhally terminated in accordance with the:tcrms of this Agrccmenti

: [
i All children, whcthpr placed with relatives 01; non-relatives,

shall be placed on a first-come first-served basis ih the best available agcnc:y program that
is appropriate for the child’s needs, regardless of thc child’s rece or rehgmn. All children
placed in foster boarding homes shall be placcd with foster boarding home families

appropriate for their needs; and i

asmas ss manats

ii. ACS and the contract agencies shall follow practices and
{

policies that ensure that children in placement have the right to be 'free from the
|
i

13
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imposition of religious practices and have the right to practice their own :lreligion while

iii,  The City will continue its efforts to improve'the quality of

in placement; and

care available to 2ll children in placement; therefore, i
{

b. Pursuant to parsgraph 11'b, sbove, the Advisorir Pagel] shall

i
examine, in light of the principles set forth in paragraph 30.e, immediately above,;the following

| Wilder

. {
whether to retain, modify, substitute for or eliminate any of the following obligafions:

: |
Obligations, and shall make an Initial Report which will include recommendations on

1
o implement 2 classification system, to be developed by an

outside consultant, that measures and classiﬁe§ all placement agency :programs by
“meaningful differences in quality” within the various program categoricsi
ii. maintain accurate vacancy lists and establish w;a.iting lists for
certain programs, when appropriate; : ‘ '
il determine children’s service needs, level Eof care, and

program type by an evaluation performed by qualified personnel in accordance with good

social work practice, so that an appropriate placement can be chosen for them; such
!

evaluation shall be done prior to placement or not later than thirty (30) days after referral

to ACS for placemént ot in the case of placement prior to evaluations, not longer than
. . . !

thirty (30) days after actually being placed;. i

. (
iv.  determine appropriateness of placements in certain cases by

g L - - l . -
conducting a de novo review of the child’s placement and of the child’s needs within ten

(10) days after the child’s evaluation is completed;

14
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v.  cmploy two hundred (200) Child Evaluation Specialists (a

title requiring the employees to hold at least an MSW degree) to conduct t;hc cvaluations

and review the sppropriateness of each child’s placement; : |

i !

vi. ensure that foster care agencies accept all children referred
to them, except where the hgency lodges 2 “therapeutic'objcction“ subrect to ACS’s

overruling, which the agcncjr may challenge before an impartial arbiter; and

.o N * . i .
vii. ensure that foster care agencies conduct the required
(] « ¢

. | .
screening of kinship foster homes and training of kinship foster parents and provide
- ; ' i C

required services to children in kinship foster care. . j I
: . i : N
31. In accordance with Section D, the Advisory Panel will thereafier review

ACS'S activities in response to the Initual Report which sets forth the AdVisory Panel's

recommendations on the wug Obligations. If the Adwsory Panel finds in a Pcnodxc Report,

_ considering all of the applicable circumstances, that ACS is not acting in good faith in its

responsc to the Advisory Panel’s report identified in paragraph 30.b, above, whigh finding shall

i i

be 2 required prerequisite to a procecding under this paragraph 31, including subparagraphs a and
[

b, Plaintiffs shall have the right to move for judicial cnforccment of the leder QObligations,

) pursuant to the Junsdlcnon retamcd in paragraph 2, abovc, in the following xnanner

a. With respect to any reoommendatxon fo retain a ledcr Obligation,

Plaintiffs may bring the matter aud the Adwsory Panel's findings beforc the Coutt as g_ a facie
cvxdence that the City is not actmg in good faith. The Advisory Panel’s ﬁndmgs shall also be
prima facie evidence of ‘2 violation of such Wilder Obhgatmn .and the Cxty agrees that in

responding thereto, it shall not argue that there is no basis for any such Wilder Obligation.

15
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b. To the extent that the Advisory Panel makes a recommendation to
substantively modify a Wilder Obligation or to substin:tc some new or different mechanism
therefor, Plaintiffs may bring the matter and the Advisory Panel’s findings bct.'o:re the Court.
Plamtlffs shall be required to prove that such modxﬁcat:on or mechanism is consxstcnt with the
Wilder Principles and that the Wilder Obligation that thc Advisory Panel has'proposed be
modified or replaced has been violated. The parties stipulate that the Advisory Panel's report and

testimony of its members shall be admissible in evidence with respect to those issues,
) i {

32. Inresponse to such a motion by Plaintiffs in cither circumstarice described
in paragraph 31, above, the City retains the right to raise any and all defenses, includmg the
M |

defense that it has acted in good faith and/or that some or all of the rccommen&!iﬁons of the

Advisory Panel are not appropriate and should not be the subject of any court order, with the
. . i
exception of the defense foreclosed in paragraph 31.2, above, which is being waivcdisolcly in the

circumstances cf paragraph 31.a, above.
33.  Upon the partes’ signing of this Agreement, the partics agfcé to suspend

immediately the following Wilder-related activities: meetings and discussions between and

1

among the City, Plaintiffs’ counsel aqd various other parties; all discovery obligations of any
; i

kind; all obligations to providc information and data to Pl'aintiffs' counsel; and applications to

I
the Court except as prowded in thxs paragraph. The partxcs agree that the followmg additional

activities should be suspendcd, and agree to jointly seek forthw;th by an order to show cause with
l I
a pmposed temporary ms&mg order the Court’s approval for such suspen;sxon: court

conferences and all activities of the Wilder settlement panel, including any audits or case reviews.

Notwithstanding the foregoing, the City acknowledges the existence of the Wilder Obligations
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identified in paragraph 30.b, above, and sgrees to continue in good faith its effojrts to comply

with the Wilder Obligations péndiug the completion of the Advisory Panel’s review in this area.

The parties further agree that they will apply forthwith to the Court for a final judgment

dismissing Wilder, together with all obligations created by or under the Stipulation settling that

"action and the orders issued by the Court in that litigation, on the ground that ‘all remaining

applicable rights of the parties to that litigation will be adequately protected through this
Agreement, such dismissal to take effect upon the final approval of this Agreement by the Court,

pursuant to paragraph 2, above.

34.  The parties agrec to take such steps as are necessary to adjourn the pending
i

appeal in Wilder. Thereaﬁer. upon the dismissal of Wilder, such appeal shall bej withdrawn.

G. Payment of Attorneys® Fees and Costs and Advisory Panel’s Exﬁelnses
{
1

35.  a The City agrees that Plaintiffs, based on the ._A.'grccmcnt, are

. . . R
statutorily eligible for an award of attorneys’ fees and costs incurred prior to the signing of the
Agreement, which materially alters the legal relationship between the partieé;as sought by

Plaintiffs in the Marisol Litigation in a way that directly benefits the Plaintiffs. The City
. : !
reserves all rights to contest the amount, including the reasonableness, of such fees and costs.
. {
b. Additionally, Plaintiffs reserve the right to argu!c in any fee

application that they are entitled to -fees and costs by tcason of any outcome {:f the Marisol
Litigation that is not based on the Agreement. The City reserves the right to oppo‘se, on any and

all gmunds any application, or part thereof, made pursuant to this sub—paragraph 35.b.

36.  Plaintiffs’ counsel shall be chgxblc for attorneys® fees and costs for any

i
activities in which they may engage afier signing this Agreement which are pei‘miucd by this

17
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Agreement and may seek such fees only for an amount up to but not exceeding a combined total
of twenty-five thousand dollars ($25,000.00) for all such activities. However, if Plaintiffs are a

prevailing party in 8 Section E or F proceeding, Plaintiffs’ counsel may seek addiii;canal attorneys’

fees and costs in connection with that proceeding which were incurred after the issuance of the
. ) A

not-in-good-faith finding that led to that proceeding. 42 U.S.C. 1988 shall provide the governing

: . i i :
standard for the award of any such fees and costs in 2 Section E or F proeeeding.

37. The expenses of the Advisory Panel will be paid by the Anme E. Casey

Foundation; the City and the Plamnffs express their gratxtude for the generosuy claf the Anme E.

Casey Foundation. ' :

H. Exclusive Remedy . ’ . |
: i

38. Upon the signing of this Agreément, there shall be nc? further legal

proceedings in the Marisol Litigation except pursuant to;paragraphs 1 and 17 andESections E and

: :
F of this Agreement. '

L Duration of this Agreement i |
: ; |
39.  This Agreement shall expire and terminate on December 15 2000. Oan that

date, the Court’s Junsdactxon over thxs Agreement wxll cease and the Court wﬂl enter a further
Judgment terminating any remammg Junsdxetlon OVer this Agreement and the parties, with

prejudlee for all purposes cxcept as provided in sub-paragraphs 2b and 2 c above, if the
circumstances described in those sub-paragraphs arise. :
{

J. Covenants Not to Sue i

H
ki

40.  Plaintiffs agree that they will not sue, or bring or assign :;unyl cause of action

in any court, for specific performance or enforcement of this Agreement,' during or after

18
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expiration of its term, except as otherwise provided in Sections E and F of this Agreement.

41. Plaintiffs agree that they will nof sue, or bring or assignl. any cause of
action, for systemic declaratory, injunctive, or other form of equitable relief again:st the City (as
“City”" is dcﬁned in the first “Whereas" clause, above), ori any “releasee” (as dcﬁnc‘d in paragraph
47, below), in this or any other Court, based on events occurring prior to the' ;gnmg of this
Agreement and based on, arising out of, or relating to arixy claims that were or ;.o;uld have been
asserted in the Complaint or Intervening Complaint in thc| Marisol Litigation, echllat a‘fs otherwise

i

provxdcd in Sections E and F of this Agreement. : l

- 42. a Inthe interests of pcrrmttmg the parties and the Advixsory Panel to
focus upon and achieve the objectwes of this Agreement Plaintiffs agree that lhey shall not
commence any new action for systemic declaratory, lnjunctwc or other form of cquxtablc relief
based on facts, events, actions or omissions by the City (as “City” is deﬁne:d in the first

: i

“Whereas” clause, above) or any “releasee”™ (as defined in paragraph 47, below) \Lhich relate in
any way to any claim raised in the Marisol Litigation, as described in Plamtxffs Statemnent of
Claims to be Tried, set forth in the Pre-Trial Order dated July 16, 1998, and whxch occur after
the 51gn1ng of this Agreement and prior to December 15, 2000.

b. Plzu'.ntiffs further agree to; defer and not to cor;njmence before
December 16, 2000, any new action for systemic declaratory, injunctive or; other form of
equitable relief based on facts, events, actions or omissions by the City (as “C.itiy‘.‘ is defined in

the first “Whereas" clausc,‘above) or any “releasce” (as defined in paragraph 47, -b°1°w) which

relatc to claims raised in the Marisol Complaint or Intervening Complaint »i/l‘xich were not

contained or described in Plainfffs” Starement of Claims to be Tried, set fonh in the Pre-Trial
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Order dated July 16, 1998, and which occur after the fsigning f:)f this Agreemex;lt and prior to

1
) . |
December 15, 2000. : _ ‘

c. : This paragraph shall not prcvcnt an action, at any time, by an
individual plamuff for damages or equitable relief tallorcd solely to the spccxﬁc circumstances
of that mchwdual plamuﬁ' Furthcr, nothing in this paragraph.shall prevent Plamtxffs in any
action for systexmc dcclaraloxy, injunctive or other form of equitable rehef brought after
December 15, 2000, and based on claims arising after bcccmbcr 15, 2000, frorn offering into
evidence facts, events, actions or omissions which may have occurred prior tq pecember_ls,
2000, o :

K Nullification of the Asgreement

43, If for any reason, the Court does not approve this Agre?réncnt as a fair,
reasonable, and adequate settlernc;nt of the Marisol Litigation as between the Plaintiffs and the
City, or if an order approving this Agreement is not upheld on appeal, if any, thxs Agreement
shall be null and void. In ad@ition, if the Plaintiffs do no-t enter into a settlement a:grccmcnt with

the State, or if for any reason, the Court does not approve any settlement agreement between the

Plaintiffs and the State, or if an order approving the agreement between the Pfa%nﬁffs and the

State is not upheld on appcal,. if any, at the option of the: City, this Agreement shall be null and

void. . ] |
N |

44.  If the parties’ application to suspcxid Wilder and its associafed orders and

mechanisms is not made within ten (10) business days of signing this Agreemcnt, or if the

parties” application to dismiss Wilder and its assocxated orders and mcchamsms is not made

within thirty (30) days of signing this Agreement, or if ¢ither of these applications is denied in

20
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wholc or in part, this Agreement, at the option of the City, shall be null and void.

45. If any member of the Advisory Panel named in paragraph 4,: above, ceases

tobea mcmi)cr of the Advisory Panel, the Advisory Panel shall continue to ﬁlnctiion so long as
its membership includes at least three members named in paragraph 4, above. If any two
members of the Advisory Pancl named in paragraph 4, above, cease to be mfembcrs of the
Advisory i’anel, then either party, at its option, may render this Agreement nulZI :and void.

|
.46.  In the event that this Agreement is nullified pursuant to paragraphs 43-45

1
[ ‘ .
cts, to 1ts status

|

as described in subparagraph (d) below. . l

a. the Marisol Litigation shall be restored, in all respe

prior to the signing of this Agreement, including with respect to attorneys’ fees and costs

b. Wilder shall not be rcinst:ituted, bu‘t the Wilder O;bligations and
Principles contained in paragraph 30 of this Agrécmcnt shall be judicially:cnforccable in
the Marisol Litigation in a manner and for a period ot; time to be de;e!rmined by the
Court. In making such determination, the Cour:t shall consider all of tI%e surrounding
circumstances, incl‘uding any relevant recommen;dations that were made by the Advisory
i
Panel and any actions ACS has taken in rc5pons=e to such recommendations.

c. Notwithstanding subparagraph 46.b, sbove, im.rrilcdiatcly upon

nullification, the Court shall enter in the Marisol Litigation its order, prcw;'iously entered
: {

in Wilder, dated July 1, 1998 concerning the termination of the Wilder dec_;,ree which was

the original source of the Obligations and Principles contained in paragr!aph 30 of this
i : : .
. . {

Agreement. The intent of the parties in this paragraph is to permit the City, in the event

T
{
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of nullification of this Agreement, to restore its appeal of the Court’s ruling that the
Wilder Stipulation had not expired by its terms, and the City's appellate ﬁghts shall be
ti

: . i
the same as they were at the time tl}at appeal was taken, such appeal having been

-——

withdrawn pursuant to paragraph 34 of this Agreeuilcnt upon approval of this Agreement,
i i

If it is finally determined that the Wilder Stipulatioin expired by its terms, then the Wilder
: { ;

: . : R
Obligations and Principles contained in paragraph 30 shall not be judicially enforceable

in the Marisol Litigation.

d. In the event the Agreement is nullified as provided in paragraphs
43-45, above, any Court award or approval of fees and costs made prior to :nullification'

in the Marisol Litigation, other than as provided in fhe last sentence of this sui)-paragraph

shall be redetermined by the Court. Plaintiffs’ counsel shall retain al] fees and costs paid
to them by the City prior to nullification until such time as the Court i 1ssues an order,
made upon motion by Plamtxffs counse] within 30 days after such nulhﬁcatxon became
effective, determining whether and to what extent PIaintiﬁs’ counsel may bei. required to
repay such fees and costs to the City, On such a mbtion, Plaintiffs’ counse] shall not be
presumptively entitled to any portion of the attomneys” fees or costs awara;d and paid
prior to nullification of this Agreement, but may argue that they are entitled to all of the
fees or costs paid, and the City may oppose the motion on any and all grounds In the
cvent that Plaintiffs’ counsel do not make such 2 motion within 30 days Plaintiffs®

counsel shall pay the entire amount of the fees and costs received into an mtcrest-bcanng

escrow account until a Court order has been obtained determining the: appropriate

allocation to be made of such escrowed funds. ‘This subparagraph shall not apply to (a)
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any Court award or portion of an award (or approval or portion of an approval) arising
out of a Section E or F proceeding or (b) any defined amount of fees and c{:sts expressly
designated by the Court as justified on grounds other than the Agreement pursuant to

paragraph 35.b, above.

20 & smmssiam casmmiis

L. Release
) - |
47.  Upon the Court’s approval of this Agreement, Plaintiffs, individually and

on behalf of each member of the class, and on behalf of the. respective hcir:s, executors,

administrators, personal representatives, successors and assigns of each of themselves and each
| i AT

H {
: )
of the members of the class, hereby jointly and severally release and forever discharge, on the

merits and with prejudice, the City, as defined in the fu%t “Whereas” clause, aBolvc, including
. - i

without Jimitation its present or former officers, employees, agents, attorneys, and consultants,
‘ 1

and their respective heirs, executors, administrators, personal Tepresentatives, transferees,

i !
successors and assigns (collectively, “the rcleasees”), and ‘each of them, of and froz!n any and all

(
manner of equitable claims, actions, 'costs, expenses andi attorncys’ and expert fc;cs (except as
prbvided in Section G above), wh‘ether kniown or unknown, foresecen or unforcsccx;, matured or
uxﬁnaturcd, accrued or not accrued, direct or indirect, from the beginning of time through the date
of Court approval of this Agrecment, that the named Plainiti&s and the members of ihe class', and
each of them, ever had, now has or have, or can, shall or n;ay hereafter have against% the releasees
or any of them; either alone or in any combination with others, for, by reason c;xf, involving,

concerning, arising from or'in any way relating to any equitable claim which is or could have

been stated against the releasees in the Complaint and Intervening Complaint filed 1f1 this action,
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other than a claim by an individual plaintiff for equitable relicf tailored solely to the specific

circumstances of that individual plaintiff.

43. Effective upon the expiration of the term of this Agrccquft on December

.15, 2000, Plaintiffs, individually and on behalf of each member of the class, and c;n behalf of the

3

respective heirs, executors, administrators, personal representatives, successors and assigns of each

of thcmscivcs and each of the members of the class, hereby jdintly and severally release and
|
forever discharge, on the merité and with prejudice, the City, as defined in the first “Whereas”

clause, above, including without limitation its prcsent' or former officers, crxip'loyees, agents,

attorneys, and consultants, and their respective heirs, executors, administr:}uors, personal
: o ‘|

representatives, transferees, successors and assigns (collectively, “the releasees), and each of

them, of and from any and all manner of equitable claims, actions, costs, cxpcnséé and attorneys’

and expert fees (except as provided in Section G above), whether known or ux}k'nown, foreseen

. or unforeseen, matured or unmatured, accrued or not accrued, direct or indirect,'that the named
. i \

Plaintiffs and the members of the class, and each of them, ever had, has or hav_!c on December

15, 2000, or can, shall or may thereafter have against the releasees or any of them, either alone

or in any combination with others, for, by reason of, involving, conceming, arising from or in
. [ i

any way relating to any equitable claim which is or cm:xld have been stated against the releasees
A i i
in the Mariso] Litigation, as described in Plaintiffs* Statement of Claims to be Tried, set forth in
: ) . i |
the Pre-Trial Order dated July 16, 1998 and which cl!Tim is based on facts, events, actions or
H

omissions by the City or any releasee which took-place from the date of Court ;qpproval of this

jAgreement to December 15, 2000, other than a claim byl an individual plaintiff fot equitable relief
i
|
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M. No Admissio'g‘ “of Liability

49, The City has expressly denied and contmues to deny each and all of the
\

claims and contentions alleged agm;st it by the Pla_mhffs in this action. 'I'hzs_ Agreement,

- - o

anything contained herein, and any negotiations or proceedings hereunder shall not bc construed

I
as or deemed to be an admission, presumption, evidence of or conccssxon by the C1ty of the truth

of any fact alleged or the validity of any claim which has or could have been asscncd in this
action, or of the deficiency of any defense which has or could have been asserted itl'x this action
or of any wrongdoing or liability whatsoever. '
50.  Neither this Settlement Agreement xglor the fa{:t of its cxistergce nor any
! H

terms hereof, nor any related document(s) created hereunder (including the Advisory Panel’s
Initial and/or Periodic Reports), shall be used as an adrni;ssion against the City 11'1 any civil,
crimi.xxal or administrative action or proceeding; nor shall th;:se matters be offered or %cccivcd in
evidence against the City other than in any proceedings prov.idcd for in Sections E or i’, or if the

! |

Marisol Litigation is restored to its prior status pursuant to Section K above. !

N. . Other Provisions

51.  Nothing contained herein shall be deemed to constitute a custo:m, policy

or practice of the City of New York,

52.  This Agrecment coﬁtains all the terms and conditions agreed upon by the
;;arﬁcs hereto, and no oral agreement entered into at any time nor any written agrcem;.nt entered
into prior to the cxecutidn of this Agreement regarding the subj.cct matter of this proceédjng shall
be deemed to exist, or to bind the parties hereto, or to vary the terms and conditions c%mtaincd

herein, - C ) . -7
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53,  Both parties to this Agreement h!ave participated in its draﬁing and,

consequently, any ambiguity shall not be construed for oi' against cither party.

: |
54.  Each of the undersigned attorneys represents that he or she has been duly

:
H

authorized to enter into this agreement.

55.  This Agreement may only be amended modified, or supplcmcntcd by an

agreement in writing signed by both the City and the Plaintiffs. :

56. The parties recognize and acknowledge that this Agrccrricnt must be
! .
approved by the Court pursuant to paragraph 1 above. ’i'he parties agree to coopérate in good
faith in the creation of all papers submitted to the Coun to secure such approval

57. This Agrecmcnt shall inure to the beneﬁt of and be binding upon the legal

representatives and any successor of Plaintiffs and the Clty ) i
58.  Notice, when due to Plaintiffs or the City, shall be given by‘ delivering 1t,
in person or by United States certified first-class mail, to the parties’ counsel in the litigation as

follows;

To the Plaintiffs; Marcia Robinson Lowry, Esq.
Children's Rights Inc.
404 Park Avenue South
New York, New York 10016

To the City: Gail Rubin, Esq.
Assistant Corporation Counsel :
New York City Law Department i
100 Church Street, Room 3-158 :
New York, New York 10007 ‘
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Dated: New York, New York
December /, 1998

‘o o as o ams aemmeesmm: -

MARCIA ROBINSON LOWRY, ESQ. MICHAEL D. HESS

Children's Rights Inc, Corporation Counsel of the City of Ncw York
Attorney for Plaintiffs Attorney for City Defendants
404 Park Avenue South . 100 Church Street

New York, N.Y. 10016 New York, N. Y. 10007

7%452#%'

Michael D. Hess (MH 3309)

Marcia Robinson Lowry (ML 55

KAREN J. FREEDMAN, ESQ. o
Lawyers for Children, Inc. X i
Attorneys for Plaintiffs ’
110 Lafayette Street, 8th floor
New York, N.Y. 10013

. i i
Kardn J. Freedman (KF 2632) '

THOMAS F. CURNIN, ESQ.. ;
Cahill, Gordon & Reindcl : ‘ ‘ I

!

g

|

Thomas F. Curmn (TC 7972) ' l
: i ) ‘

|

j

i

DAVID M. BRODSKY, ESQ. )
Schulte Roth & Zabel LLP - -
Attorney for Plaintiffs ‘

900 Third Avenue
New York, N.Y. 10022

By:

David M. Brodsky (DB GGW—
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