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I. ASSIGNMENT OF ERRORS AND STATEMENT OF ISSUES

A. - COUNTER STATEMENT OF ISSUES ON DSHS'S APPEAL
FROM THE TRIAL VERDICT.

The respondents assign no error to the verdict that DSHS failed to

devise and implement a "coordinated and comprehensive plan" to assist

homeless children as required by RCW 74.13.031(1). DSHS does not

appeal from findings of fact that underlie this verdict.' Therefore,

respondents believe that DSHS's appeal presents the following issues:

1. Did the trial court conclude correctly that DSHS's duty under

RCW 74.13.031(1) is mandatory?

2. Did the trial court conclude correctly that this law's reference

to "homeless" children includes children who lack housing and, as a

result, live in cars, campgrounds or emergency shelter?

3. The only order issued by the trial court directed DSHS to

submit a proposed plan. Except to note that the plan for homeless

children must "address" their need for shelter or housing, the court

declined to determine the plan's content. Did this order usurp DSHS's

discretion? Is it premature for this Court to review the trial court before

it has ruled on a plan that DSHS has not yet developed?

CP 1238. DSHS assigns error only to Finding of Fact No. 5 in which the trial
court merely recites RCW 74.13.031(1).

I
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B. RESPONDENTS' ASSIGNMENT OF ERRORS AND ISSUES
ON CROSS-APPEAL FROM DISMISSAL ORDER AND

- SUMMARY JUDGMENT.

The respondents assign errors to the court's source and scope of

DSHS's separate duty to assist when it places or retains children in

foster care because their families are homeless.

1. Intervening amendments to the Social Security Act require-
reinstatement of the respondents' claims under Title IV-E that
the trial court had dismissed. Order on Defendants' Motion for
Judgment on the Pleadings § 2.1. CP 460.

Issue: In 1992, the court dismissed the respondents' foster care

claims under the Social Security Act. It cited Suter v. Artist M., 503

U.S. 347, 112. S.Ct. 1360 (1992). In 1994, Congress enacted 42 U.S.C.

§ 1320a-2 overturning portions of Suter that precluded enforcement of

the requirement, among others, that DSHS implement a "case plan" for

each child "to improve the conditions in the parents' home, facilitate

return of the child to his own home." This requirement is now enforce-

able to the same extent it was prior to Suter. The trial court could not

rule on this matter before the appeal.' Does this new law, which applies

to "pending cases," reinstate the Social Security claims?

2	 The parties stipulated to withdraw the post-trial motions and preserve the
issues for appeal. Sub No. 257. (At the time of filing this brief, some documents
designated for the appellate record had not yet received the clerk's pagination. This
brief will refer to those documents by the clerk's subnumber.)

2



2. The trial court erred by ruling that the federal and state
constitutions do not require DSHS to provide affirmative
assistance necessary to maintain family integrity when DSHS
seeks to remove children. Order on Defendants' Motion for
Judgment on the Pleadings § 2.1. CP 460.

Issue: Does constitutional protection of a family's fundamental

liberties from unwarranted state intrusion require DSHS to provide

shelter or housing assistance instead of removing a child when the

assistance would be an effective "less restrictive alternative" that

prevents or shortens the need for foster care, when it would be

necessary to the exercise of the caseworkers' "professional judgment,"

and when it would be less costly to the state?

3 The trial court erred by limiting relief to only those cases where
the family's homelessness is the "primary factor" in the child's
foster care placement. Order on Cross Motions for Summary
Judgment, § B(3). CP 982.

Issue: The trial court ruled that Chaps. 13.34 and 74.14A RCW

require DSHS to provide services to prevent or shorten foster care

placements when a family's homelessness is the "primary factor" in the

placement. Must DSHS also provide assistance when a family's home-

lessness may not be the "primary factor," but the caseworkers or the

dependency court determine that services nevertheless would be

necessary and effective to prevent or shorten the placement?

3



4. The trial court erred by limiting relief only to families brought
before a dependency judge. Order on Cross Motions for
Summary Judgment, § B(3). CP 982.

Issue: The trial court declared the authority of dependency judges to

order DSHS to provide services. It did not provide relief for families

who are not before a dependency judge, yet who need assistance to

prevent or shorten their children's placement. These cases include

homeless children placed into foster care "voluntarily," or homeless

children that DSHS's caseworkers find to be at risk of placement. Can

DSHS wait until after it has taken the child or filed a petition for place-

ment before it provides services that would have prevented the

placement in the first place?

II. STATEMENT OF THE CASE

A. THE TRIAL EVIDENCE: HOMELESS CHILDREN

DSHS assigns no error to findings of facts (except No. 5 which re-

states the law). These findings are based on uncontested expert testi-

mony, on DSHS's testimony, and on stipulated facts. Appendix 2 is the

Stipulation of Facts. Appendix 3 is excerpts from the trial record.'

Approximately 23,500 homeless Washington families with 49,800

3	 The court entered an Agreed Order Correcting Verbatim Report that corrected
transcription errors in the trial record. Sub No. 272.

4



minor children were turned away from shelters for lack of space in FY

1990-1991. Finding of Fact (FF) 2, CP 1248. About 7,900 families

with 17,200 minor children were sheltered. Id.4 These numbers are

conservative. Id. "Homeless families with children are in every county

of Washington State." Stipulation of Facts, § 1.5. CP 663. "[B]arring

any significant action at the state or local level [these numbers] will

continue to grow." RP 5/31/94, page 20. "Homelessness has a

devastating effect on children with significant adverse effects for growth

and development." FF 3, CP 1248.

The court found that DSHS did not take planning steps necessary to

devise a plan to assist homeless children.' DSHS did not acknowledge

its responsibility under the statute's plan requirements. Oral Verdict.

CP 1259-1260. DSHS did not collect or analyze the necessary data.

Id.; Stipulation of Facts, § 2; CP 663-664. It did not use or consult the

necessary expertise. Id. DSHS did not seek appropriations for the

purpose. CP 664; Tr. Exh. 43.

These numbers may include a duplicate count of some families turned away
or sheltered more than once. Any resulting overcount is balanced by families not
counted when turned away or sheltered and families that do not seek shelter, resulting
in a reliable unduplicated estimate. RP 5/31/94, p. 19; RP 5/25/94, p. 18.

Findings of Fact No. 6, CP 1249; Conclusion of Law No. 2; CP 1253; Oral
Verdict,1259-1260. The trial court attached and expressly incorporated the transcript
of its oral verdict to its Findings of Fact, Conclusions of Law and Order. Conclusion
of Law 3. CP 1253.
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DSHS lacks an adequate plan. Oral Verdict, CP 125. DSHS's two

"plans" -were written for other purposes. Id. One (Exhibit 1) was a

federally required document serving purposes other than assisting

homeless children. Findings of Fact No. 9, CP 1250; Oral Verdict, CP

1259-1260. The other (Exhibit 5) was not written to comply with the

statute. Exhibit 5 did not address "the needs and care of homeless

children." FF No. 14; CP 1251. DSHS stipulated that "there is no

DSHS service program for families with minor children that has

homelessness as an eligibility requirement, except for the homeless day

care program." Stipulation of Facts, § 3; CP 664.6 DSHS did not

coordinate with other service providers, with its own programs, such as

AFDC, or with other state agencies, notably the State Department of

Community, Trade and Economic Development (DCTED). FF 4, 14,

15; CP 1248, 1251-1252. DSHS's "plans" will "only have an incidental

effect on children of homeless families" or "will have little impact."

FF 9, 14; CP 1250, 1251. An effective plan must "address" the needs

of homeless children for shelter and housing. FF 7; CP 1249.

6	 The homeless day care program is a "very small program" serving 50 children
a night statewide in shelter. It is not available to unsheltered children. It began as a
federal program. Testimony of Martha Dilts, RP 5/25/94, pages 29-30.



B. THE SUMMARY JUDGMENT EVIDENCE: FOSTER CARE
ISSUES

App. 4 excerpts the summary judgment record.' DSHS places child-

ren in foster care that housing assistance would prevent or shorten. The

number of these cases is "substantial." CP 654. DSHS or the depen-

dency court commonly lists a family's lack of housing as a factor in a

placement or as a precondition to reunification.' Providing housing

assistance when it would prevent or shorten placement is less costly than

foster care. 9 It would avoid serious harm that results from unnecessary

foster care. ] ° DSHS has failed to equip caseworkers with shelter

resources when the dependency court or the professional judg-ment of

the caseworkers determines they are necessary to prevent or shorten a

placement." Without shelter or housing resources case-workers in these

cases cannot fulfill the "minimum standards" of their profession. CP

645-646, 658; Sub. No. 39, page S.

DSHS stipulated that it does not compile data on these topics. CP 663-664.

$	 Appendix 4 - 2 (CP 654, Sub. No. 61, page 3; Sub. No. 39, page 5; Sub No.
40, page 3.)

9	 Appendix 4 - 13 (CP 658; CP 646).

10 Affidavit of Elizabeth S. Cole, CP 645; Declaration of Terrence A. Carroll,
CP 658.

" App. 4 - 8 (CP 657, Sub No. 64, p. 7-8; Sub. No. 61, p. 5; Sub No. 72, p. 5;
Sub. No. 39, p 5).
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III. ARGUMENT

A. - THE TRIAL VERDICT AND ORDER WERE CORRECT.

The trial court simply ordered DSHS to submit the plan that RCW

74.13.031(1) requires DSHS to have to assist homeless children:

The department [DSHS] shall ... (1) Develop, administer,
supervise and monitor a coordinated and comprehensive plan
that establishes, aids and strengthens services for the protection
and care of homeless, runaway, dependent or neglected children.

(emphasis added). It based its order on findings of fact that DSHS

lacked such a plan. DSHS does not appeal from these findings.

Instead, DSHS makes five assertions that the court rejected: (1)

that the plan requirement is unenforceable "policy;" (2) that the word

"homeless" is ambiguous and should not be read to include children who

lack shelter; (3) that it has complied with RCW 74.13.031(1) simply

because the federal government has approved a plan that a federal law

requires for entirely different purposes; (4) that the efforts of other

agencies under other laws dispense with its own plan requirement; (5)

that the court usurped agency discretion by requiring it to provide

"housing assistance."

The trial court correctly rejected these arguments. It held the plan

requirement, by its terms, to be mandatory and enforceable. It ruled

that "homeless" includes children who lack shelter or housing. It found

8



no basis to waive the plan requirement just because DSHS complied

with a different, federal law to serve other people or because other

agencies also have responsibilities to serve homeless. children.

Finally, the court did not usurp DSHS discretion. Findings of fact

show that DSHS did not exercise any discretion. Even then, the court

did not dictate the contents of the plan. It only restated the verity that a

plan to assist homeless children must "address" their need for shelter or

housing. The court expressly refrained from specifying how this should

be done. It did not specify whether or how DSHS should provide direct

assistance. The court issued only one order: that DSHS shall submit its

proposed plan. Just as the trial court declined to prejudge this plan that

DSHS has yet to develop, this Court should decline to do so.

1. RCW 74.13.031(1) Requires DSHS to Devise and
Implement a Plan to Assist Homeless Children.

DSHS misconstrues the plan requirement as unenforceable "broad

policy language." (DSHS Brief, page 16). The legislature knows how to

state policy. It did so in RCW 74.13.010. RCW 74.13.031(1), in

contrast, uses mandatory language. "Shall" means DSHS must do it.i2

12 "Shall" denotes an enforceable duty. E.g, In re Eaton, 110 Wn.2d 892, 898,
757 P.2d 961 (1988). This is especially true of assistance statutes. "If the right of
anyone depends upon giving the word "shall" an imperative construction, the presump-
tion is that "shall" is used in reference to that right or benefit, and it receives a manda-
tory interpretation." Nichols v. Snohomish County, 109 Wn.2d 613, 619, 746 P.2d
1208 (1987).
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RCW 74.13.031(1) is stronger than the laws in the cases DSHS

cites. - The law in Aripa "merely requires DSHS `cooperate' in the

establishment of treatment programs. i13 In Melville v. State the law

merely stated "the intent of the legislature. i14 DSHS's reliance on In re

Welfare of J.H., 75 Wn. App. 887, 880 P.2d 1030 (1994), rev. denied,

126 Wn.2d 1024 (1995) is also misplaced. In that case, the court-did

not even mention RCW 74.13.031(1).15

The Supreme Court ruled that RCW 74.13.031 imposes a mandatory

duty. In re Sumey, 94 Wn.2d 757, 760, 761 P.2d 108 (1980) stated

13 Aripa v. Social and Health Services, 91 Wn.2d 135, 138, 588 P.2d 185
(1978). In further contrast, Aripa found it "undisputed that the department has in fact
initiated a basic alcohol treatment program for convicted persons." Id. at 137-138,
140. In this case, the evidence showed DSHS's default.

14	 115 Wn.2d 34, 37-38, 793 P.2d 952 (1990). The court dismissed a tort claim
against the state for its alleged failure to provide mental health treatment to an inmate
who, upon his release, murdered the plaintiffs spouse. The plaintiff relied on three
statutes, none of which even mentioned mentally ill inmates or their needs or required
any services. Two were "nothing more than general statements of the authority and the
responsibility of the executive officer of [Department of Corrections]." Id. at 37. The
third statute, RCW 72.09.010, is entitled "Legislative Intent". It merely states "the
intent of the legislature to establish a comprehensive system of corrections for
[convicts] to accomplish the following objectives. (1) The system should ensure the
public safety .... (5) Since virtually all offenders return to the community, it is wise
for the state and the communities to make an investment in effective rehabilitation
programs for offenders and the wise use of resources." Citing Aripa, the Court ruled
that this statute imposed no duty.

15 J.H. only considered DSHS's duty to provide "child welfare services" under
RCW 74.13.020 in a foster care case. (Even on this point, the basis for the case has
been rejected by a Supreme Court ruling and statutory changes discussed below in
Section B). The court had no occasion even to mention the separate requirement in
RCW 74.13.031(1) for a "coordinated and comprehensive plan" for homeless children.
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DSHS "must" provide the crisis intervention services of section (4) of

RCW 74.13.031. 16 Section (1) should receive the same construction.

DSHS's duty under RCW 74.13.031(1) is clear from its evolution

from weak predecessors. A 1937 law only required DSHS "to coop-

erate" with the federal government to assist "homeless children" with

"funds made available." Current law replaced this provision in 1965."

16 The Court relied on DSHS's mandatory duty to provide these services to
uphold the Alternative Residential Placement procedure in Chap. 13.32 RCW. "Once a
child has been taken into limited custody, DSHS must offer crisis intervention services
to the family. RCW 74.13.031(4). The statutes specify that DSHS must pursue a
primary goal of attempting to reconcile the differences between parents and child, and
effect the child's return to the family home. RCW 74.13.031(4)." 94 Wn.2d at 760.
(emphasis added).

"	 In 1937, the predecessor to RCW 74.13.031(1) merely gave the Department
of Social Security (DSHS's predecessor) the "power to cooperate" with the federal
government and "to receive and expend all funds:"

The department of social security, through and by means of the division of
children, shall have the power to cooperate with the Federal government,
its agencies or instrumentalities in developing, administering and supervising a
plan for establishing, extending aid and strengthening services for the pro-
tection and care of homeless, dependent, and children in danger of becoming
delinquent and to receive and expend all funds made available through the
department of social security by the Federal government, the state or its
political subdivisions for such purposes.

Laws of 1937, Chapter 114, § 6 (emphasis added). In 1965, the legislature repealed
this law in favor of its present duty to provide services:

The department shall have the duty to provide child welfare services as
defined in section 3, and shall:

(1) Develop, administer, and supervise a plan that establishes, extends aid to,
and strengthens services for the protection and care of homeless, dependent or
neglected children or children in danger of becoming delinquent.

(continued...)
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RCW 74.13.031(1) is the nation's strongest law for homeless

children. It is stronger than laws that courts have used to go beyond the

order in this case to require the direct provision of services.'$

2. "Homeless" Means Without a Place to Live.

DSHS proposes that "homeless" in RCW 74.13.031(1), instead of its

common meaning denoting lack of shelter, means "without families" or

"abused and neglected." DSHS Brief at 18-20, 24-25, 30. DSHS's

view violates plain meaning, rules of construction, and legislative

history.

a. The trial court gave "homeless" its plain meaning.

Courts must use the plain meaning of statutory terms. 19 When

"(...continued)
Laws of 1965, Chapter 30, § 4. As originally codified, this was put in RCW
74.13.020. In 1967, this same language was moved to a new section, RCW 74.13.031.
Laws of 1967, Chapter 172, § 17. In 1979, this section took its present form when the
legislature strengthened DSHS's duties further by changing "extends aid to" to "aids"
and added "runaway" children in place of those "in danger of becoming delinquent."
Laws of 1979, Chap. 155, § 77.

18 E.g., In re Schmidt, 429 A.2d 631, 634-635 (Pa. 1981)(State must provide ser-
vices to mentally retarded persons under a statutory mandate to adopt state-wide plans
even though the law qualified the duty to serve persons only "as the secretary shall
prescribe."); Hodge v. Ginsberg, 303 S.E.2d 245 (W.Va. 1983)(A state statute merely
said that the agency "may develop a plan for a comprehensive system of adult protec-
tive services" and that such plan "shall offer such services as are available and appro-
priate." The court ruled that the statute required the agency to provide homeless adults
with shelter, food and medical care.)

19 E.g., Burlington Northern v. Johnston, 89 Wn.2d 321, 332, 572 P.2d 1085
(1977)(Court rejected the Department of Revenue's interpretation of the statutory term
"general property" in favor of the term's "obvious meaning.")
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language is unambiguous, "there is no room for administrative action to

guide iriterpretation. i20 Courts cannot change plain meaning. 2 ' Courts

do not consult legislative history to elucidate a plain, word. 22 Instead,

they consult a dictionary.23

The trial court's interpretation of "homeless" matches the

dictionary's only definition. 24 The Court has long used the word to

refer to families and others without shelter. 25 DSHS uses "homeless" in

20 E.g., State Employees v. Personnel Board, 54 Wn. App. 305, 309, 773 P.2d
421 (1989)("Interpretation of a statute is a matter of law subject to independent appel-
late review.... Where the language of a statute is plain an unequivocal, courts must
construe it according to its true intent, notwithstanding a contrary construction by an
administrative agency.")

2 Murphy v. Dept. of Licensing, 28 Wn.App. 620, 624, 625 P.2d 732
(1981 )(courts "cannot insert words that were omitted or disregard words that were
included.").

22 E.g., State Employees v. Personnel Board, 54 Wn. App. at 31.

23 E.g. Cowiche Canyon Conservancy v. Bosley, 118 Wn.2d 801, 814, 828 P.2d
549 (1992)(Court rejected the agency's interpretation of "alteration" in favor of the
definition found in Webster's.)

24 Webster's Third International Dictionary 1083 (1967)("having no home or
permanent place of residence.")

25 See German-American State Bank v. Godman, 83 Wash. 231, 240, 145 P. 221
(1915)("If the words employed in the will should be held to impress a trust upon
exempt property, the widow and minor children, when the estate was small, might in
many cases be left homeless and penniless.")(emphasis added); Weaver v. Montana
Stables, 46 Wash. 65, 67, 89 P. 154 (1907)("As one witness stated, the `neighborhood
was a peculiar one; there were Japs and Chinese and Africans living in the immediate
vicinity, all mixed together,' exposing the barn to the trespasses of the homeless and
dissolute class who desired a temporary lodging.")(emphasis added); Dodak v. Lewis,
187 Wash. 138, 59 P.2d 1121 (1936)("During the month of March, 1935, the defen-
dant Lewis, by an instrument in writing, leased to Washington Emergency Relief

(continued...)
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the same way. 26 The word has long meant what it means today , without

a place -to live.''

DSHS tries but fails to create ambiguity. The word "homeless" does

not become unclear, as DSHS proposes, just because the law gives

specialized meaning to other words not at issue. 28 DSHS suggests oddly

that a word is ambiguous if a statute does not define it. 29 It then asserts

ZS(...continued)
Administration the second floor of a building in Aberdeen, to be used by lessee in
connection with its `transient and homeless men's division.")(emphasis added).

26 DSHS defines a "homeless individual" for purposes of administering the food
stamp program:

"Homeless individual" means a person lacking a fixed and regular nighttime
residence or a person whose primary nighttime residence is a: (a) Supervised
shelter designed to provide temporary accommodations; (b) Halfway house or
similar institution providing temporary residence for persons needing institu-
tionalization; (c) Temporary accommodation in the residence of another
person; or (d) Place not designed for, or ordinarily used as, a regular sleeping
accommodation for humans.

WAC 388-49-020(36).

27 E.g.:	 And homeless near a thousand homes I stood,
And near a thousand tables pined and wanted food.

William Wordsworth, GUILT AND SORROW, stanza xli (1794)(emphasis added).

28 DSHS states that "homeless" is ambiguous because "dependent" and
"neglected" have specialized meanings provided in the statute. DSHS Brief at 18-19.
It then concludes that, therefore, "homeless" must also have a specialized meaning
contrary to its plain definition although the statute does not provide it. This is unlikely.
The fact that the legislature defined other words without defining "homeless" indicates
that "homeless" is to receive its ordinary meaning.

29 DSHS Brief at 18. DSHS is mistaken. Cowiche Canyon Conservancy v.

Bosley, supra, 118 Wn. at 814 ("Simply because the words of a statute are not defined
(continued...)
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that the word is unclear because a statute does define it, a federal law

passed 20 years later. 3° "Homeless" still means without shelter even if,

as DSHS asserts, some writers disagree whether it also means substan-

dard housing. DSHS Brief at 19. Indeed, it is enough that it clearly

and plainly includes children without shelter, even if DSHS also

understands it to include children without families.

b. DSHS 's proposed meaning of "homeless" would negate
other statutory terms.

"Homeless" cannot mean "without families" or "abused or

neglected." The legislature has used other words -- "abandonment,"

"orphan," "abuse,", "neglect," or "dependent," -- for these meanings."

29(...continued)
in the statute does not make the statute ambiguous. If that were true, the majority of
statutes would suffer form ambiguity.") It would be an odd result if, to preserve a
word's plain and well understood meaning, a legislature would have to define it.

30 DSHS Brief at 15. DSHS proposes that "homeless" is ambiguous because
Congress defined it in the federal McKinney Act of 1987. Without citing any
authority, DSHS asserts that this definition denotes Congress's view that the word is
unclear. DSHS also does not explain why Congress's view matters to the interpreta-
tion of a state law passed in 1965.

The department shall .. .

(1) Develop, administer, supervise, and monitor a coordinated and
comprehensive plan ... for the protection and care of homeless, runaway,
dependent, or neglected children.

RCW 74.13.031(1 )(emphasis added). DSHS must also "[i}nvestigate complaints of
neglect, abuse, or abandonment of children ... " RCW 74.13.031(3). RCW
74.13.020 defines "child welfare services" as those services necessary for the protec-
tion and care of "homeless, dependent or neglected children." The legislature defines

(continued...)
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"Homeless" has its own meaning. Otherwise, either it or the other terms

would-be superfluous.

c. Legislative history supports the trial court's ruling.

Even if legislative history is relevant to the meaning of a plain word

like "homeless," DSHS cites none to support its redefinition. Instead, it

miscites a Bill Report about a federal law enacted 30 years before: The

available state legislative history supports the trial court ruling.

If legislative history applies, the court should consult the history of

the state law in question and not the history of some other law. In

Jacquins v. DSHS, 69 Wn. App. 21, 30, 847 P.2d 513 (1993) the court

refused even to consider the federal AFDC statute, much less its legisla-

tive history, in construing Washington's related AFDC law:

DSHS' interpretation of the statute suffers from the dualism of
looking at the plain language, but trying to make that language
"plainer" by construing it with federal statutes and regulations.
We are not concerned with interpreting federal statutes; we are
concerned with a state statute...

Legislatures may be presumed to know and perhaps adopt the

construction courts have given to identical language appearing in other

"(...continued)
"dependent" children separately in Chap. 13.34 RCW; this definition includes children
who are "abandoned" "abused" or "neglected". RCW 13.34.030(emphasis added).
The legislature has long distinguished "homeless" from children without families. In
1903 it passed "An Act for Protection of Orphan, Homeless, Neglected or Abused
Children." 1903 Wash. Laws, Ch. 49, later codified Chap. 26.37 RCW, repealed

1984, Wash. Laws, ch. 155 § 39.
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laws. 32 There is no reason to presume they knew about, cared about, or

adopted another law's legislative history." Legislative history of the

1935 Social Security Act is irrelevant. There is no direct link between

it and RCW 74.13.031(1), which passed in 1965. The independence of

DSHS's duties under state law is clear from how those duties grew out

of a mere codicil to federal efforts into its present independent duty.34

The 1935 report does not even conflict with the court's ruling.

DSHS bases its argument on a section of a 38 page report that does not

mention "homeless." DSHS Brief at 32. The section is primarily

concerned with rural services. More helpful than this inconclusive

passage is the historical context of the Social Security Act as evident

32 In Everett Concrete v. Labor and Industries, 109 Wn2d 819, 823, 748 P.2d
1112 (1988), for example, which DSHS cites, the court referred not to the legislative
history but to cases interpreting the federal statute. See also, State v. Carroll, 81
Wn.2d 95, 109, 500 P.2d 115 (1972).

Such a presumption would compound the difficulty of discerning legislative
history. Discerning meaningful legislative history of a statute in question is hard
enough. Even when available, it must be used "with discretion". Baker v. Snohomish
County Planning, 68 Wash. App. 581, 588, 841 P.2d 1321 (Div. 11992), rev. denied,
121 Wn.2d 1027 (1993). Yet DSHS's proposal would have the court unravel not only
the legislative history of the statute at issue, but the history of other statutes by other
legislative bodies. Having done this, the court must then determine which part of that
other history the Washington legislature had consulted and adopted. This is not worth
the trouble for an ambiguous law; it is clearly not worthwhile for a plain one.

See supra footnote 17. There is no evidence that the 1965 or even the 1937
state legislatures were aware of the 1935 Bill Report for the federal Social Security
Act. The 1965 law did not even mention the previous state or federal statutes. It
would distort the statutory construction rules to regard the federal Bill Report as part
of the legislative history for the state's laws.
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from the same report. 35 Congress passed the Act to ease the hardship of

the Great Depression, particularly to children. 36 Homelessness among

families with children was prominent among those hardships.37

The available state legislative history for RCW 74.13.031(1) shows

an intent to include children with their parents.38

35 Court's may consider a statute's historical context to understand the problems
that the legislature intended to solve. Washington State Nurses Assoc. v. Bd. of
Medical Examiners, 93 Wn.2d 117, 121, 605 P.2d 1269 (1980).

36 Titles IV and V of the bill deal with another important aspects of
economic security, that of security for children. Children are perhaps
the most tragic victims of the depression.... And with so many
children growing up under the abnormal conditions involved in relief
and the many hardships created through the depression, it is
imperative that everything possible be done to offset the demoralizing
and deteriorating effects of the great disaster that has befallen this
country.

H. Rep. 615, 74-1, page 10 (1935).

" Affidavit of Kay Young McChesney, Ph.D., CF 824.

38 The 1965 bill file for H.B. 296 contained a memorandum to the Governor,
stating:

[The] Department is given the duty of strengthening programs to assist
homeless or neglected children, to investigate complaints of abuse, neglect,
and abandonment, and to offer assistance to parents, etc. in solving these
problems.

Memorandum from Walt Howe to Governor Evans, dated March 13, 1965 (emphasis
added). Such memorandum are part of the legislative history. See Lutheran Day Care

v. Snohomish County, 119 Wn.2d 91, 104, 829 P.2d 746 (1992).
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d. DSHS's proposed exclusion of families from Chap. 74.13.
RCW repudiates the family focus of Washington's child
welfare law.

Under DSHS's view, it must assist children only if they are not with

parents. This thwarts the strong emphasis of state law on serving

children as part of families. 39 Conditioning assistance upon a child's

removal contravenes all Washington child welfare law.ao

e. The legislature did not acquiesce in DSHS's shifting
interpretation of RCW 74.13.031(1).

DSHS claims that the legislature has acquiesced in DSHS's

interpretation of Chap. 74.13 RCW. 41 There is no reason to think so.

39 See the review of laws in footnote 86, supra. See also:

It shall be the policy of the state of Washington to: (1) Recognize the family
as the most important social and economic unit of society and support the
central role parents play in child rearing.

RCW 74.13.085.

The legislature finds that a primary goal of public involvement in the lives of
children has been to strengthen the family unit...

The legislature further finds that the most successful programs for reaching
and working with at-risk families and children treat individuals' problems in
the context of the family, ... .

RCW 70.190.005 (creating the Family Policy Council).

40 Using very strong language, the court in Hansen v. Department of Social
Services, 238 Calif. Rptr. 232, 238, 193 Cal. App.3d 182 (Calif. App. 1987) rejected a
similar interpretation as "subversive" to the protection California's laws give to the
family.

41 DSHS Brief at 24-27.
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The courts "do not ascribe to a bare reliance on legislative acquies-

cence." - State Employees v. Personnel Board, 54 Wn. App. 305, 310,

773 P.2d 421 (1989). DSHS must have evidence. It has none.

First, the evidence must show that the legislature even knew about

the contested interpretation. For this reason, courts have considered

acquiescence only of promulgated or formal policies. This was true in

all the cases that DSHS cites.42

In this case, DSHS has never promulgated an interpretation.

Instead, it cites reports that it has submitted to the legislature which do

not mention homelessness. DSHS Brief at 24, 26-27. DSHS thus asks

the court to infer silent legislative acquiescence in a DSHS policy that

itself, must be inferred from the silence of reports submitted under other

laws about other topics. Even now, DSHS does not have a "policy." In

this lawsuit, DSHS has shifted its interpretation and it still presents

42	 White v. State, 49 Wn.2d 716, 719, 306 P.2d 230 (1957)(formally promul-

gated administrative rule); State Employees v. Personnel Board, 54 Wash. App. at

310. (same); Green River College v. HEP Board, 95 Wn.2d 108, 118, 622 P.2d 826

(1980)(same); Morin v. Johnson, 49 Wn.2d 275, 300 P.2d 569 (1956)(findings of fact
that the activity in question was well known when the legislative body passed the
ordinance and the agency had issued numerous permits pursuant to its interpretation);
Dept. of Transportation v. Seib, 97 Wn.2d 454, 645 P.2d 1076 (1982)(agency entered

into numerous collective bargaining agreements based on its express interpretation of
particular statutory language.)
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conflicting views. 43 DSHS lacks an interpretation, must less a formal

one, in which the legislature could acquiesce.

Second, even if the legislature was aware of an agency policy, the

evidence must also show that it affirmatively considered the policy and

supported it." The only evidence is strongly to the contrary.45

43 DSHS first proposed that the law referred only to "children who are without
families." CP 333 (Defendants' Reply Memorandum in Support of Motion for
Judgment on the Pleadings (October 6, 1991).) DSHS then asserted that the law did
not include these children (i.e. "unaccompanied children") and sought to exclude them
from the suit. Sub No. 148, page 1 (Memorandum re: Defendants' Evidentiary
Objections to Declarations of Tom Pirie and Eileen Putter (January 15, 1993).)
Presently, DSHS again asserts that the term refers only to children who are without
families or who are abused and neglected. Yet, in the foster care part of this case,
DSHS resolutely disavows any enforceable responsibility for serving such children in
the dependency system.

44 In Dep't of Transportation v. SEIB, supra, the legislature amended the law
five times concerning the very policy in question. Here, the legislature never limited
RCW 74.13.031(1). In State Employees v. Personnel Board, supra, the legislature
considered but failed to enact a revocation of a promulgated agency rule. The court
still refused to infer acquiescence. In this case, the only legislative mention of the
topic confirms DSHS duty under RCW 74.13.031(1).

45 When the 1994 legislature passed the "Youth Violence Act" amending Chaps.
74.13, 74.14A, and 13.34 RCW, among others, the discussion on the House floor made
clear that the legislature was aware of DSHS's duties under "statutes covering
homeless children and families" and did not want to reduce them:

Representative H. Myers: Is the intent of this bill to excuse the Department of
Social and Health Services from any responsibility under existing laws such as
the foster care statutes, the statutes covering homeless children and
families, and other laws?

Representative Appelwick: No.

Washington House Journal 1994, page 2558 (March 11, 1994)(emphasis added.)
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3. Other Plans Under Other Laws For Other Purposes Do
Not Fulfill DSHS's Duty Under RCW 74.13.031(1).

As its required state plan, DSHS offers its federal "child welfare

plan." DSHS Brief at 27-30. DSHS does not dispute the court's

finding that this plan "was prepared exclusively for the purpose of

complying with the requirements of [federal law]. i46 It also does not

dispute that:

"According to DSHS's own witnesses, [the federal plan] was not
written to comply with [RCW 74.13.031(1)], and adequate
provision or provision for homeless children is not part of the
federal government criteria."

CP 1259. It assigns no error to Finding of Fact 9 that this plan "would

have only an incidental effect on children of homeless families." CP

1250. It does not challenge the court's finding that, in preparing the

federal plan or any other, DSHS failed to engage in the necessary

planning steps. CP 1259 - 1260.

Instead, DSHS asserts that its plans "satisfy the requirements of

RCW 74.13.031 because it complies with federal law." DSHS Brief at

27. DSHS's proposal would abrogate state law. By this view, a federal

agency using federal criteria for other needs determines a state agency's

compliance with state law. By this view, an agency's duties would

46 CP 1250, Finding of Fact No. 9.
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diminish as Congress repeals the federal law obligations. 47 Except for

an irrelevant state law, DSHS cites no authority for this proposal.48

The court in Jacquins v. DSHS, supra, rejected this form of

argument even when the federal program, unlike in this case, addresses

the same needs. 49 Federal approval of DSHS's federal plan does not

The 1995 Congress, for example, appears ready to repeal or substantially
weaken the AFDC program and Title IV-B, which requires the very "child welfare
plan" that DSHS cites in this case. See Balanced Budget Reconciliation Act of 1995,
H.R. 2491. DSHS also cites the "Comprehensive Housing Affordability Strategy"
(CHAS) that DCTED must submit to HUD to get federal money under federal law.
See section below. Congress is about to substantially revise all federal housing
programs, including the CHAS. The United States Housing Act of 1995, H.R. 2406,
(introduced Sept. 27, 1995), for example, will repeal the United States Housing Act of
1937. HUD, on its own authority, has enacted regulations "to completely replace the
current regulations for [CHAS]," combining it with 12 other documents addressing a
variety of federal purposes into one "consolidated plan." 60 Federal Register 1878
(January 5, 1994.) Any reliance on federal laws to define compliance with state law
makes state law very precarious and forfeits to Congress the job of interpretation.

48 DSHS cites RCW 74.04.055 as stating that a state law shall be read to require
only that the agency comply with federal law. The law says nothing of the kind:

Any section or provision of this title which may be susceptible to more than
one construction shall be interpreted in favor of the construction most likely
to satisfy federal law entitling this state to receive federal matching or other
funds for the various programs of public assistance.

By this law, the legislature only meant to guard against unnecessary constructions that
would jeopardize federal funding. The trial court's interpretation of the plain meaning
of RCW 74.13.031(1) has absolutely no effect on federal funding. RCW 74..04.055 is
irrelevant to this case.

49 The court found that DSHS violated state AFDC statutes even though DSHS
was in full compliance with analogous federal AFDC law. In rejecting DSHS's
reliance on its good standing under federal law, the court stated the independence basis
of state law: "We are not concerned with interpreting federal statutes; we are con-
cerned with a state statute, ...." 69 Wn. App. at 30.
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even mean DSHS complied with federal law. 5° If federal approval of a

federally required plan does not determine the validity of federal claims,

it is surely irrelevant for claims under state law..

4. The Efforts of Other Agencies Do Not Excuse DSHS's
Duties to Unserved Children.

DSHS seeks to avoid its duties by noting that other agencies also

have duties under other laws, mostly federal. DSHS mentions the

Department of Community, Trade, and Economic Development

(DCTED). DSHS Brief at 37-43. Its creation and its duties give no

reason to infer a limit or repeal of RCW 74.13.031(1).

Authority is legion that implied repeals of statutes are disfavored
and courts have a duty to interpret statutes so as to give them
effect.

Bellevue School District v. Brazier Construction, 103 Wn.2d 111, 122,

691 P.2d 178 (1984). When the legislature wanted to relieve DSHS of

responsibility in favor of another agency, it has said so explicitly." It

so E.g. Withrow v. Concannon, 942 F.2d 1385, 1387 (9th Cir. 1991). In this
case, welfare recipients had challenged the state's failure to meet federal time limits
for resolving welfare claims. Although the state's performance had satisfied the
federal standard of "substantial compliance" for purposes of receiving federal funding,
the court found that it violated the federal statute.

51 For example, it did this when it created the Department of Health, with
responsibilities that DSHS used to perform:

The powers and duties of the department of social and health services and the
secretary of social and health services under the following statutes are hereby

(continued...)
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has made no such limitation on DSHS's duties in this case.

There is no conflict between DSHS's duties under RCW 74.13

031(1) and the duties of other agencies. In fact, RCW 74.13.031(1), in

requiring DSHS to also "coordinate" and "strengthen" services, expressly

presupposes the overlapping efforts of others.

Responsibilities overlap in many areas between state agencies 5 '= and

between state and federal agencies. 53 DCTED and DSHS, in particular,

share many areas of responsibility. 54 Such overlap does not excuse an

51(...continued)
transferred to the department of health and the secretary of health: [followed
by an itemized list of duties]

RCW 43.70.080. This specificity is particularly helpful because DSHS and the
Department of Health still retain overlapping areas of responsibility for health policy.
There is no such renunciation of DSHS's duties to homeless children assistance when
the legislature created DCTED and assigned housing assistance duties to it.

52 E.g., Environmental and resource protection is a shared responsibility among
the Department of Ecology, Department of Fisheries, and Department of Wildlife;
DSHS and the Department of Health share a responsibility for public health; both
share this responsibility with county public health departments.

s ' E.g., environmental protection, medical coverage, fair housing enforcement,
law enforcement, elementary and higher education, welfare.

54 DCTED has a wide range of responsibilities that overlap with many agencies'
activities, including those of DSHS: E.g, RCW 43.63A.066 gives DCTED "primary
responsibility for providing child abuse and neglect prevention training" to preschool
age children; RCW 43.63A.065(14) requires DCTED to "administer programs that ..
address youth and domestic violence problems, provide ... and administer family ser-
vices and programs to promote the state's policy as provided in RCW 74.14A.025."
(Re-enacted, 1993 Laws. Chap. 280, § 16 (3)); DCTED shares the "Agency Timber
Task Force" with DSHS and other agencies. RCW 43.31.621; RCW 43.63A.600;
RCW 43.20A.750; DCD is responsible for operating the nursing home ombudsman
office. RCW 43.190.030. Both DCTED and DSHS participate in the "Child Care

(continued...)
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agency from its own responsibility."

This is important because, despite the efforts of other agencies,

nearly 67,000 homeless children remain unserved. The evidence

showed that the plans and efforts of DCD or others will not benefit

them. Appendix 3 - 47 (E.g. RP 5/25/94, pps. 41-43; RP 5/31/94, pps.

34-36, 64-65) . For them, DSHS's own efforts remain critical. -

54(...continued)
Coordinating Committee" established by RCW 74.13.090; they collaborate in the
Family Policy Council established by Chap. 70.190 RCW; employee ownership
program (RCW 43.63A.220 - .230); senior environment corps (RCW 43.63A.240 -
.249); state fire protection and training services (RCW 43.63A.300 - .380); grants to
public broadcast stations (RCW 43.63A.400); mobile home parks and manufactured
housing (RCW 43.63A.430, .460); community diversification program (RCW 43
.63A.460). The legislature restated these responsibilities when it merged DCD with
the Department of Trade and Economic Development to form a new Department of
Community, Trade and Economic Development. Laws of 1993, Chap. 280.

ss E.g., State v. Poupart, 54 Wn. App. 440, 773 P.2d 893 (1989)(distinguishing
among the simultaneous but overlapping duties of the state's prosecuting attorney, the
probation department and the DCFS caseworker in the same juvenile delinquency case
that allow them to recommend different sentences); Goodman v. Em. Sec. Dept., 69
Wn. App. 98, 104, 847 P.2d 29(1993)(state's Personnel Appeals Board was obliged to
adjudicate a state employee's contractual rights even though another state agency has a
similar responsibility.). In Town of Cleveland v. Industrial Commission, 286 N.W.
558, 559- 560 (Wis. 1939) a local government could not evade its duty to provide
"poor relief' to indigent families just because a state agency also provided AFDC and
even though the state's statute stated that AFDC "shall be the only form of public
assistance granted to the family." The Court's focus was on the separate statute
directed at the local government. "There is no provision ... by reason of which the
receipt of [AFDC] ... can be deemed to absolve a town or its officers from the per-
formance of their duty to provide poor relief."). See also, State ex rel Tiner v. Milwau-

kee City, 260 N.W.2d 393 (Wis. 1977)(same); State ex rel. Ventrone v. Birkel, 392
N.E.2d 1085 (Ohio App. 1977) aff. 377 N.E.2d 780 (1978)(same).
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5. The Plaintiffs Have a Cause of Action for DSHS's
Violation of RCW 74.13.031(1).

DSHS opposes a judicial remedy for its default under RCW

74.13.031(1). DSHS Brief at 34-37. By its view, this law would be, in

the Court's words, "perfectly useless, but high-sounding. "sb

Washington courts readily imply a right of action to enforce the

law s ' A right of action exists when the following factors are present:58

first, whether the plaintiff is within the class for whose `especial'
benefit the statute was enacted; second, whether legislative
intent, explicitly or implicitly, supports creating or denying a
remedy; and third, whether implying a remedy is consistent with
the underlying purpose of the legislature.

56 Phillips v. Washington State Liquor Control Board, 59 Wn.2d 565, 568, 369
P.2d 844 (1962)(rejecting a similar argument under a law for veteran's employment
preference.)

57 "It has long been recognized that a legislative enactment may be the
foundation of a right of action.' Further, `we can assume that the legislature is aware
of the doctrine of implied statutory causes of action and also assume that the
legislature would not enact a remedial statute granting rights to an identifiable class
without enabling members of that class to enforce those rights. Without an implicit
creation of a remedy, the statute is meaningless." Bennett v. Hardy, 113 Wn.2d 912,
919, 784 P.2d 507 (1990)(citations omitted)(implying a cause of action under the
state's Law Against Discrimination.).

58 DSHS bases its assertions on other factors of its own invention. First, it
claims discretion to determine for itself what services to offer and asserts that the court
ordered it to "create housing programs." DSHS Brief at 35, 37. While agency
discretion affects the type of relief availability, it does not allow DSHS to escape
judicial oversight in the first place. Section 6 below discusses how the trial court's
order was appropriately restrained and gave DSHS ample discretion for compliance.
Second, DSHS envisions "endless litigation" and a "chilling effect" on its efforts to
improve services. DSHS Brief at 35. Litigation is often the only way to enforce a
defaulting agency's responsibility. If the litigation is "endless" and "chilling" it says
more about the problem than the solution and nothing about the statutory duty.
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See Bennett v. Hardy, 113 Wn.2d at 920.

These factors are present here. The statute benefits the respondent

children, who are homeless. The legislature stated its purpose to

"safeguard, protect and contribute to the welfare of the children of the

state, through a comprehensive and coordinated program of public child

welfare services...." RCW 74.13.010. 59 As DSHS's default shows,

such duties become meaningless without judicial enforcement.

DSHS, instead, proposes "alternative enforcement mechanisms."

DSHS Brief at 35-36. It cites RCW 74.13.045 which requires it to have

an "informal, nonadversarial complaint resolution process." Yet this law

states that it does not supersede judicial remedies. 6° DSHS also

suggests that its numerous reports to the legislature somehow provides

s9	 The Washington Supreme Court has relied on strong statutory expressions of
public policy to imply a right of action. E.g, Krystad v. Lau, 65 Wn.2d 827, 845-846,
400 P.2d 72 (1965)(labor relations act protecting workers' right to organize); State ex
rel Phillips v. Wn. Liquor Control Board, supra, 59 Wn.2d at 568-70(statute expres-
sing veterans' preference for public appointments).

60 The process shall not apply in circumstances where the complainant
has the right under Title 13, 26, or 74 RCW to seek resolution of the
complaint through judicial review or through an adjudicative
proceeding.... Participation in the process shall not affect the right
of any person to seek other statutorily or constitutionally permitted
remedies.

RCW 74.13.045. DSHS also cites a case that, in fact, shows the problem with its
proposal. DSHS Brief at 36. In Transamerica Mortgage Advisors v. Lewis, 444 U.S.
11, 100 S.Ct. 242, 62 L.Ed.2d 146 (1979) the court implied a cause of action but
limited the right to recover damages. This limit was based on the fact that the Act,
unlike Chap. 74.13 RCW, set forth specific other remedies.
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an enforcement mechanism. DSHS Brief at 36. The legislature

regularly requires agencies to submit reports on any number of topics.

DSHS's proposal would suspend judicial oversight of state agencies in

huge areas of responsibility. There is no authority, and DSHS cites

none, for such a result. The presumption, in fact, is just the opposite.b'

6. The Trial Court Did Not Usurp DSHS Discretion.

The trial court issued findings of fact that DSHS lacks an adequate

plan required by RCW 74.13.031(1) for the assistance of homeless

children. DSHS does not appeal from these findings. Instead, it asserts

that the court's order for relief usurps agency discretion. DSHS Brief at

43. On the one hand it objects that the court has inappropriately

specified the details for compliance; on the other, it complains that the

court did not articulate standards of compliance. DSHS Brief at 47.

The court's order differs markedly from DSHS's description of it.

DSHS suggests that the court required a "plan which includes housing

assistance" and that DSHS "has been transformed into a housing

b1 E.g. Phillips v. Washington State Liquor Control Board, supra, 59 Wn.2d at
569 (Courts have consistently held that when a statute gives a new right and no
specific remedy, the common law will provide a remedy.) See also, Anderson v.
Pantages Theatre Co., 114 Wash. 24, 31, 194 Pac. 813 (1921)("[R]espondent has a
cause of action because he was denied a right which the law specifically confers upon
him, and which appellant could not deny without the breach of a public duty the law
enjoins upon it.")
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authority." DSHS Brief at 13. This is incorrect.

The court's only order simply directs DSHS to submit the plan that

RCW 74.13.031(1) mandates DSHS to have.

IT IS HEREBY ORDERED that DSHS shall submit to the court
and to the plaintiffs a coordinated and comprehensive plan that
establishes, aids and strengthens services for homeless families
and their children within 5 months of the entry of this order.

CP 1253.

The court did not specify details other than to note the obvious that

a plan to serve homeless children must "address" their needs for shelter

or housing. 12 This finding was amply supported by the uncontested

evidence that homeless children need shelter and that any plan without it

will have no beneficial effect at all. RP 5/25/94, p. 43; RP 5/26/94, p.

26; 71-75; RP 5/31/94, p. 20-21. See Also Appendix 3 - 17.

62 Although the department has discretion concerning the provision of
child welfare services, housing would certainly be a component that
would need to be addressed in any plan that complies with state law.

Order on Cross Motions for Summary Judgment, § A(2); CP 981 - 982.

According to the expert testimony of Martha Dilts, Kurt Creager, Barbara
Sard, and Dr. Marybeth Shinn, an effective plan to address the needs of
homeless children would include prevention services; adequate emergency
programs; and programs to assist families to obtain affordable housing.

Finding of Fact No. 7; CP 1249.

Addressing the needs of homeless children is a mandated component of this
plan.

Conclusion of Law No. 2; CP 1253.
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The court expressly left it to DSHS to determine the plan's contents:

This is a judicial branch of government; I am not going to
undertake to write the plan for DSHS.

CP 1261; Oral Verdict. DSHS' is free to propose its plan. Providing

direct shelter assistance is only one way for DSHS to address the need

for shelter. (And DSHS does not argue that it is prohibited from

providing or lacks the discretion to provide such assistance.) DSHS can

also propose other ways. It may seek to show that better use of existing

services would be adequate. The court found, for example, that DSHS

made "very limited use" of the AFDC programs and that it lacked

coordination. DSHS is also free to propose using other providers or

agencies to deliver any necessary additional assistance. 63 It is free to

determine the criteria for assistance and its form, amount, and duration.

DSHS also mistakenly complains that the court requires duplication

of services by different agencies. DSHS Brief, page 21. In fact, the

trial court expressly repeated the requirement of RCW 74.13.031(1) that

63 DSHS's delivers most of its assistance of all types, nursing home care for
example, through nonprofit or other providers. RP 5/23/95 pages 57 - 58. DSHS's
provision of shelter or housing assistance through nonprofit shelters or other agencies
would no more put DSHS into the housing or shelter business than its nursing home
program puts it into the nursing home business. Id. In fact, the expert testimony
recommended that DSHS rely in this way on nonprofit agencies. RP 5/26/94, pages
56; 5/25/94, pages 46, 68.
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the plan be 'coordinated.'	 The court stated directly that it "[does not]

expect that DSHS is going to provide what DCD does." 65 The respon-

dents also do not seek duplication. Indeed, it would waste resources for

,2SHS to serve children who are adequately served b y others. The

goo pose. of coordination is to avoid duplication.

The trial court has not prejudged any of these questions to limit

'SHS's discretion. In fact, the trial court could not have limited a

or. 'hat DSHS failed to exercise. The stipulated and uncontested

evidence showed that DSHS did not collect the necessary data or use the

expertise that discretionary judgment would require. Instead. DSHS

disavowed any duty at all. Having clarified the duty. the court ordered

DSHS to propose a plan. This is a minimal requirement to insure that

an agency exercises an informed discretion.66

ba DSHS is responsible for coordinating efforts within its own agency
and with other state agencies especially DCD and with other service
providers to prepare a coordinated and comprehensive plan that
establishes, aids and strengthens services for homeless families and
their children.

Conclusion o: Law No. 2: CP 1253.

6 	 Oral Verdict; CP 1260.

56 E.g, Northern Spotted Owl v. Hodel, 716 F.Supp. 479, 482 (W.D. Wash.

1988)("[T]he reviewing court must assure itself that the agency decision was based on
a consideration of the relevant factors...."); Juanita Bay Valley Corn. v. Kirkland, 9
Wn. App. 59, 73, 510 P.2d 1140 (1973)(An agency, to justify a decision that an
Environmental Impact Statement is not required, must demonstrate that it sufficiently

(continued...)
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The court ordered a plan because RCW 74.13.031(1) requires DSHS

to have -one. Requiring a plan is also how a cautious court, scrupulous

of the respective responsibilities of the executive and judicial branch,

responds to an agency in default. It allows the agency to propose its

plan. Courts have used this approach whether the duty is to save the

spotted owl or to assist homeless children. 67 It is premature for this

Court on appeal to review an assessment that the trial court has not yet

made on a plan that DSHS has not yet developed. Instead, it should

affirm the order requiring DSHS to submit its plan. It is the first step.

66( continued)
considered pertinent environmental factors.). Even in an area left largely to the agency
discretion, such as the establishment of public assistance payment standards, courts
have invalidated plans that agencies derived "without considering a;l of the necessities
of life". Brehm v. Superior Court, 178 Cal. App. 3rd 494, 503, 223 Cal. Rptr. 716, 722
(1986). See also, Bushirk v. Wayne TP, 418 N.E.2d 234, 244 (Ind. App. 1981)("The
procedures followed for setting both the income eligibility and the benefit amounts
would be arbitrary if made without reliance upon evidence reasonably related to the
need for and cost of food, shelter, etc.")

67 E.g. Coalition for Homeless v. Secretary, 511 N.E.2d 603, 614 (Mass. 1987)
("Once a failure to comply with a statutory mandate is found, ... an order directing
the department to submit to the court its program for fulfilling its statutory obligations
may be an appropriate first step."); L.T. v. New Jersey Department of Human Services,
633 A.2d 964, 975 (N.J. 1993)("The matter is remanded to the [agency] for .. .
prompt development of effective plans under [state law to provide shelter]") (emphasis
added),, Northern Spotted Owl v. Hodel, 716 F.Supp. 479, 483 (W.D. Wash.
I976)(Remand to the U.S. Fish and Wildlife Service to consider whether the northern
spotted owl should be listed as an endangered species, based on data and expert
opinion); Maticka v. City of Atlantic City, 524 A.2d 416, 427 (N.J. Super. AD 1987)
(Remand to agency to reassess limits imposed on emergency assistance to homeless
families in keeping with the "scope and nature of homelessness problem.").
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B. FOSTER CARE ISSUES: THE SUMMARY JUDGMENT
WAS MOSTLY CORRECT.

The court's summary judgment correctly ruled that Chaps. 13.34 and

74.14A RCW expressly require DSHS to provide services necessary to

prevent or shorten foster care placements of children. It correctly ruled

that dependency judges have explicit statutory authority to enforce this

obligation. DSHS does not dispute the summary judgment facts

showing that it places or retains children in foster care that housing

assistance would make unnecessary. Instead, DSHS acknowledges

neither its duty to assist nor the court's authority to require services

despite the explicit statutory basis for both.

The trial court's order, however, was not entirely correct. It

overlooked federal and constitutional sources for DSHS's responsibility.

Its order was also too limited. It arbitrarily left out other plaintiff

children whose families also need housing to prevent or shorten

placements.

1. The Trial Court Correctly Ruled That Dependency
Courts May Require DSHS To Provide Services.

The court correctly ruled that in certain cases dependency judges

may require DSHS to provide housing assistance to prevent or shorten a

child's foster care placement. CP 982-983. In its appeal, DSHS rejects
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any enforceable duty to provide any service. It particularly rejects the

authority of a dependency judge. DSHS asserts that a judge has only

the power to choose between placing a child or not: ."There is no

authority [DSHS argues] in RCW 13.34 which allows the juvenile court

to order the provision of specific services." DSHS Brief at 56. This is

simply incorrect. For example:

In selecting a program [for a child left with the family], the
court should choose those services that least interfere with
family autonomy, provided that the services are adequate to
protect the child.

RCW 13.34.130(l)(a)(emphasis added). When removing a child, the

court must require a "specific plan" detailing "what steps will be

taken to return the child home..... " RCW 13.34.130(3)(emphasis

added). When reviewing a placement the court must:

establish ... whether additional services are needed to facilitate
the return of the child to the child's parents; if so, the court
shall order that reasonable services be offered specifying such
services; ...

RCW 13.34.130(5)(b)(emphasis added). DSHS disregards these and

other explicit requirements requiring it to provide services. It ignores

the court's explicit statutory power to specify and require services.

Chap. 13.34 RCW is strewn with such provisions. At the initial

shelter care hearing, for example, the court may order a child withheld
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from the family only if it finds that:

after consideration of the specific services that have been
provided, reasonable efforts have been made to prevent or
eliminate the need for removal of the child from the child's
home and to make it possible for the child to return home

RCW 13.34.060(8)(a)(emphasis added). See also RCW 13.34.060(6)

("requiring reasonable efforts"). Similar efforts must justify a child's

placement following a disposition or a review hearing. RCW 13.34.130

(1)(b); RCW 13.34.130(5)(b)(i),(iv),(vii).

Contrary to DSHS's assertion, a court not only has the authority but

the obligation to require necessary services whether it removes a child

or not. To help the court assess, DSHS must prepare a "predisposition

study." It must contain "[a] description of the specific program for both

the parents and child ... and the agency's overall plan for ensuring that

the services will be delivered; ...." RCW 13.34.120(2). It must des-

cribe the "previous efforts to work with the parents and the child in the

home;" and "the preventive services that have been offered or provided

and have failed to prevent the need for out-of-home placement....."

Id. See also, RCW 13.34.145(1)("permanency plan shall include

"reasonable efforts to return the child to the parent's home;) RCW

13.34.130(3)(b)(i) requires the agency to "specify what services the
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parents will be offered in order to enable them to resume custody. ")68

Even before the legislature strengthened these mandates, the Court in

In re Welfare of Churape, 43 Wn. App. 634, 638, 719 P.2d 127 (1986)

made clear that DSHS's service duties were serious:

Legislative requirements contained in the 1977 enactment of
RCW 13.34 regarding dependency reviews and plans are not
merely hoops the parties must jump through. They are the -
means provided to attempt to alleviate, mitigate, or cure existing
problems that have required state intervention. RCW 13.34.130.
The legislative focus is on keeping the family unit intact. RCW
13.34.020. Hence, reuniting the family must be the principal
goal of the Department of Social and Health Services.

DSHS cites In re Welfare of J.H.. DSHS Brief at 51-55. Yet, J.H.

limits only how courts may compel services. It does not limit the

authority to do so. Instead, the decision strongly confirms the court's

duty to "confront" service needs. 75 Wn. App. at 895.

Even J.H.'s limits on court power have been rejected by later statu-

tory changes and by In re Detention of J.S, 124 Wn.2d 689 (1994).

After J.H. , amendments to Chap. 13.34 RCW greatly strengthened both

the statutory obligation of DSHS to provide preventive and reunification

68 Even a permanency plan that does not foresee the child's return "does not
relieve the supervising agency of its obligation to provide reasonable services, under
this chapter, intended to effectuate the return of the child to the parent, ... " RCW
13.34.145(11). Failure to provide these services precludes termination of parental
rights or establishment of a guardianship. RCW 13.34.180(4), (7); RCW 13.34.231(4).
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services and the authority of the court to enforce this obligation. 69 Chap.

288, Laws of 1994 (S.S.S.B. No. 6255). Appendix 5 is a copy of this

legislation showing the changes.

Furthermore, J.H. cited RCW 74.14C.005(3) of the Family Preser-

vation Services Act, which stated that the services defined in the Act

cannot be ordered by a court:

(3) Nothing in this chapter shall be construed to create an
entitlement to services nor to create judicial authority to order
the provision of family preservation services to any person or
family where the department has determined that such services
are unavailable or unsuitable or that the child or family are not
eligible for such services.

RCW 74.14C.005(3). The Court of Appeals said that this "explicit

language is dispositive." 75 Wn. App. at 892. This conclusion was

mistaken. 70 Even so, the 1995 legislature overturned it by amending

69 For example, DSHS's predisposition study must now fully describe and the
court must find that "preventive services" have been offered. RCW 13.34.120(2),
RCW 13.34.130(1)(b). When DSHS, as the supervising agency, "assumes responsi-
bility for providing services," its permanency planing process "shall include reasonable
efforts to return the child to the parent's home." RCW 13.34.145(1). "In all cases, the
court shall: (a)(i) Order the permanency plan prepared by the agency to be imple-
mented; or (ii) modify the permanency plan and order implementation of the
modified plan; ......RCW 13.34.145(5) (emphasis added).

70 J.H. misread Chap. 74.14C RCW. The law referred only to "family preserva-
tion services" that were defined to be the elaborate services that "have all of the
following characteristics," including highly intensive casework by "specially trained
caseworkers" with a "caseload size" of "two families per caseworker" who are on call
24 hours a day, 7 days a week. RCW 74.14C.010(2) and 74.14C.020. This law was
meant to urge DSHS to use such intensive and state-of-the-art services. The law was
not intended to have the ironic effect of deterring the use of more modest services like
housing assistance.

38



RCW 74.14C.005(3):

Nothing in this chapter shall be construed to create an
entitlement to services nor to create judicial authority to order
the provision of family preservation services to any person or
family where if the dcpartthcnt ha dctcrmined that such services
are unavailable or unsuitable or that the child or family are not
eligible for such services.

Ch. 311, § 1(1995 Laws).

The 1994 legislature also defined the "preventive services" of Chap.

13.34 RCW to include the services of Chap. 74.14C RCW:

(9) "Preventive services" means family preservation services, as
defined in RCW 74.14C.010, and other reasonably available
services capable of preventing the need for out-of-home
placement while protecting the child.

RCW 13.34.030(9)." In other words, even if housing assistance is

somehow regarded as services under Chap. 74.14C RCW, it is now

within the "preventive services" that the recent amendments to Chap.

13.34 RCW allow a court to require from DSHS.

The Court in In re Detention of J.S., supra, has also rejected the

basis for J.H. 's limits on court authority to require DSHS to provide

In 1995, the legislature changed this definition to match changes in
terminology in Chap. 74.14C RCW. It now reads:

(9) "Preventive services" mans preservation services, as defined Chap. 74.14C
RCW, and other reasonably available services capable of preventing the need
for out-of-home placement while protecting the child.

RCW 13.34.030(9)(Chap. 311, § 23, Laws of 1995).
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services that cost money. At issue was the mental health commitment

law, Chap. 71.05 RCW. That law allows courts to order DSHS to

provide a "less restrictive" placement instead of commitment at Western

State Hospital. DSHS asserted that "no financial resources were

available" to provide such services. 124 Wn.2d at 691 - 694. The

Court firmly rejected this defense:

The State finally argues the court has improperly ordered it to
incur expenditures beyond its appropriations by essentially
creating new services for the Respondents. The State maintains
the trial court is attempting to modify policy choices made at the
legislative level. This argument, however, is misplaced. The
Legislature has granted the court the power to determine the best
interests of the individual and in so doing, to consider less
restrictive treatment. The statutory framework represents a
legislative policy choice to create this role for the court. We
find that because the court has the power under the statute to
order less restrictive treatment, it necessarily has the power to
compel compliance with its order.

124 Wn.2d at 698 - 699.

This holding applies here. Courts have the authority that the legisla-

ture gives them to require and specify services from DSHS. The terms

of the statute govern. 72 Chap. 13.34 RCW expressly allows courts to

72 The Supreme Court contrasted statutes reviewed in other cases that "did not
grant specific placement powers to the courts" including the old dependency statutes of
Chap. 13.04 RCW reviewed in In re Gakin, 22 Wn.App. 822, 592 P.2d 670 (1979).
124 Wn.2d at 696. The old statute at issue in Gakin limited the dependency court's
authority to the question of whether or not a child should be committed. In 1979, this
statute was changed dramatically. In the present dependency statutes under Chap.
13.34 RCW, the authority of the dependency courts extends beyond placement
decisions to the power to specify and require services.
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order preventive and reunification services. See above.

In fact, a court's dependency authority is far more extensive than its

mental health powers. A mental health judge, "shall .remand him to the

custody of [DSHS] or to a facility certified for ninety day treatment or

to a less restrictive alternative for a further period of less restrictive

treatment not to exceed ninety days...." RCW 71.05.320. The Court

accordingly limited the court to requiring a "less restrictive placement"

and allowed DSHS to choose the facility. 124 Wn.2d at 696-697.

The dependency laws, above, go far further to allow and require

courts to specify services. Washington's laws, in fact, give greater

authority to dependency courts and impose a greater service duty on

DSHS than laws of other states that require the agency to provide

housing assistance found necessary to prevent or shorten a placement.73

The trial court correctly declared both DSHS's duty to serve these

families and the judiciary's authority to enforce that duty.

" E.g., Matter of Burns, 519 A.2d 638 (Del. 1986); Martin A. by Aurura v.
Gross, 524 N.Y. Supp. 2d 121, 138 Misc.2d 64 (1987), affirmed, Martin v. Gross, 546
N.Y.S.2d 75, 153 A.2d 812 (1989); Interest of S.A.D., 555 A.2d 631 (Pa. Super.
1989); In re the Matter of Jason S., 117 A.D.2d 605, 498 N.Y.S.2d 71 (N.Y. App.
Div. 1987); Matter of Loretta `00', 494 N.Y.S.2d 232 (Sup. Ct. 1985); In Matter of
Jones, 436 N.E.2d 849 (Ind. Ct. App. 1982); In re Victoria M., 207 Cal. App.3d
1317, 255 Cal. Rptr. 498 (1989); In re Nicole G., 577 A.2d 248, 249 (R.I. 1990). See
also In re Lawrence M, 645 N.E.2d 1069 (Ill. App. 1995)(Court required agency to
provide and pay for drug treatment necessary to reunify family.) In In re Lawrence M
the court considered and rejected the same arguments that DSHS asserts to limit the
authority of a dependency judge.
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2. Cross-Appeal: The Court Should Reinstate Respondent's
Federal Statutory Claims.

DSHS has similar responsibilities under federal law to provide

preventive and reunification services:

In order for a State to be eligible for payments under this part, it
shall have a plan approved by the Secretary [of Health and
Human Services] which

(16) provides for the development of a case plan (as defined in
section 675(1) of this title) for each child receiving foster care
maintenance payments under the State plan and provides for a case
review system which meets the requirements described in section
675(5)(B) of this title with respect to each such child.

42 U.S.C. § 671(a)(emphasis added). A "case plan" must include:

[a] plan for assuring that the child receives proper care, and that
services are provided to the parents, child, and foster parents
in order to improve the conditions in the parents' home,
facilitate return of the child to his own home or the
permanent placement of the child, ... .

42 U.S.C. § 675(1)(B)(emphasis added). The "case review system"

mandates a procedure for "assuring" that each child has a case plan. Id.

at 675(5).

The trial court dismissed these claims in 1992. The court cited

Suter v. Artist M, supra. In 1994 Congress amended the Social

Security Act overturning that part of Suter that precluded enforcement
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of state duties under federally required plans. 42 U.S.C. § 1320a-2.74

This amendment applies to pending cases.75

It leaves unchanged only that portion of Suter that precludes

enforcement of the "reasonable efforts" provision. 42 U.S.C. § 671(a)

(15). Other provisions that require preventive and reunification are

again enforceable to the same extent that applied before Suter. -

This new law reinstates the claims under 42 U.S.C. §§ 671(a)(16)

and 675. "The conclusion that Section 671(a) offers enforceable rights

was widely recognized prior to Suter." Jeanine B. By Blondis v.

Thompson, 877 F.Supp. 1268, 1283 (E.D. Wis. 1995). Citing the new

In an action brought to enforce a provision of the Social Security
Act, such provision is not to be deemed unenforceable because of its
inclusion in a section of the Act requiring a State plan or specifying
the required contents of a State plan. This section is not intended to
limit or expand the grounds for determining the availability of private
actions to enforce State plan requirements other than by overturning
any such grounds applied in Suter v. Artist M, 112 S.Ct. 1360
(1992), but not applied in prior Supreme Court decisions respecting
such enforceability: Provided, however, That this section is not
intended to alter the holding in Suter v. Artist M. that section
471(a)(15) of the Act is not enforceable in a private right of action.

42 U.S.C. § 1320a-2.

75	 The amendment made by subsection (a) shall apply to
actions pending on the date of the enactment of this Act and
to actions brought on or after such date of enactment.

P.L. 103-382; P.L. 103-432; Sec. 555(b).
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law and pre-Suter cases, Jeanine B. allowed the same claims. 76 See

also, LaShawn v. Kelly, 887 F.Supp. 297, 315 (D.D.C. 1995).

The reinstatement of these claims does not require further fact

finding. These claims impose similar duties as state law. They arise

from the same stipulated and undisputed facts.

3. Cross-Appeal: DSHS Violates Due Process By Placing
Children In Avoidable Foster Care Against Professional
Judgment.

The trial court erroneously rejected the due process claims by noting

that there is no constitutional right "to affirmative assistance [from the

state] to maintain family integrity. " 77 This is true enough. The question

changes dramatically, however, when the state threatens family unity:

[A]lthough a state has no general constitutional duty to provide
substantive services to its citizens, a duty may arise when a
person is in the state's custody [foster care] and is dependent
upon the state for care.

Youngberg v. Romeo, 457 U.S. 307, 317, 102 S.Ct. 2452, 2458, 73

76 E.g., Lynch v. King, 550 F.Supp. 325 (D. Mass 1982), aff 719 F.2d 504 (1st

Cir. 1983); L.J. ex rel Darr v. Massinga, 838 F.2d 118 (4th Cir. 1988), cert denied,

488 U.S. 1018 (1989); Scrivner v. Andrews, 816 F.2d 261 (6th Cir. 1987); Lesher v.

Lavrich, 784 F.2d 193 (6th Cir. 1986); B.H. v. Johnson, 715 F. Supp. 1387 (N.D. Ill

1989); In re Scott County Master Docket, 672 F.Supp. 1152 (D.Minn 1987), aff 868

F.2d 1017 (8th Cir. 1989).

CP 460 (Order on Defendants' Motion for Judgment on the Pleadings, ¶ 2.2.)
See also, In re Welfare of J.H., supra, 75 Wn. App. at 892.
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L.Ed.2d 28 (1982). 78 Courts find the family interests threatened in

foster care placements to be "sacred," "more precious" than life, and

"fundamental," deserving of the highest constitutional protection.79

When government removes a child, state and federal due process

protections impose two vital safeguards: (1) the state must use the

alternative that is "least restrictive;" (2) the state must exercise minimum

professional judgment. The uncontested evidence shows DSHS's

systematic failure to equip its caseworkers for either obligation.

a. The State Must Use The Least Restrictive Alternative.

When protecting a child the state must use the "least restrictive

alternative" to avoid unnecessary deprivation of familial rights. This is

the core due process protection given to all fundamental rights:

Even though the governmental purpose be legitimate and
substantial, that purpose cannot be pursued by means that
broadly stifle personal liberties when the end can be narrowly
achieved.

Shelton v. Tucker, 364 U.S. 479, 488, 81 S.Ct. 247 (1960).

'$ Accord, LaShawn v. Dixon, 762 F.Supp. 959, 992 (D.D.C. 1991) aff on other
grounds, 990 F.2d 1319 (D.C. Cir. 1993)(reviewing adequacy of foster care services.)

79 In re Sumey, supra, 94 Wn.2d at 762, citing Santosky v. Kramer, 455 U.S.
745, 102 S.Ct. 1388, 71 L.Ed.2d 511 (1982). This interest does not diminish when the
family is troubled. Santosky v. Kramer, 455 U.S. at 753. See also, Smith v. City of
Fontana, 818 F.2d 1411, 1419 (9th Cir. 1987); Dependency of J.H., 117 Wn.2d 460,
473 (1991); In re Luscier, 84 Wn. 2d 135, 136-137, 524 P.2d 906 (1974); In re
Myrickr, 85 Wn.2d 252, 254, 533 P.2d 841 (1975); In re Hudson, 13 Wn. 2d 673,
678, 126 P.2d 765 (1942).

45



If there are other, reasonable ways to achieve those goals with a
lesser burden on constitutionally protected activity, a state may
not choose the way of greater interference. If it acts at all, it
must choose `less drastic means'.

Dunn v. Blumstein, 405 US 330, 343, 92 S.Ct. 995 (1972).

The "least restrictive" requirement applies to foster care.8°

b. The State Must Use Professional Judgment.

In re Detention of IS., supra, stated the due process requirements in

the analogous area of mental health commitments. Citing the analysis

of Youngberg v. Romeo, the court requires at a minimum that the state

exercise "professional judgment":

Thus, the constitutionally significant issue is not whether the
optimal course of treatment must be followed, but whether a
course of treatment is adequate and reasonably based on
professional judgment.

124 Wn.2d at 700. Courts have applied this analysis to foster care

cases. E.g., LaShawn A. v. Dixon, supra.

While cost of services are a legitimate part of professional judgment,

DSHS's failure to equip its caseworkers with needed resources in these

cases is based solely on financial considerations. Even on these

so E.g, In re Sumey, supra, 94 Wn.2d at 764. (The state must show "that the
currently existing family conflict is so extreme that it cannot be remedied by less
restrictive alternatives such as counseling or crisis intervention."); Wise v. Bravo, 666
F.2d 1328, 1337 (10th Cir. 1981)(State may not impinge upon the parent-child
relationship unless it can show "an overriding, compelling interest and the use of the
narrowest, least restrictive means to effect that end.").



grounds, the uncontested evidence showed that housing assistance would

save money. CP 658; CP 646. See Appendix 4 - 13.

4. Cross -Appeal: The Foster Care Relief Was Too Limited.
4

The trial court declared that dependency judges can order DSHS to

provide shelter assistance in certain cases. This relief was correct but

too limited. It omits assistance necessary to prevent or shorten place-

ments. It ignores children who are not before the dependency court.

Whatever the contours of DSHS's duties, the court also did not remedy

DSHS's systematic failure to equip its caseworkers to fulfill them.

a. DSHS must equip its caseworkers with shelter and
housing resources for their use when necessary and
effective to prevent or shorten a child's placement.

The trial court chose the wrong formulation to identify when DSHS

must address a problem causing or prolonging a child's placement,

whether the problem is homelessness or something else. The trial court

limited DSHS's duty to address the problem only when it is the

"primary factor. "$' Several problems arise from this formulation.

► It arbitrarily leaves out homeless families who may have other

problems but for whom housing assistance would still be necessary and

effective to prevent or shorten a placement. The uncontested record

S ' CP 982 (Order on Cross Motions for Summary Judgment, ¶ B(3).)
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showed that these cases exist. 82 They are part of the certified class.83

• The court's formulation invites hairsplitting about "primary" and

"secondary" factors in a field that does not permit such precision. The

formulation should instead focus on the only important question under

the statutes: what reasonable assistance will be necessary and effective

to prevent or shorten a placement? Courts have fashioned relief of this

type giving caseworkers and dependency judges necessary flexibility.84

b. The order must help plaintiff families not yet subject to
the dependency jurisdiction of the court.

By declaring only the authority of the dependency court, the trial

court ignored families whose children are not subject to dependency

court jurisdiction but who nevertheless need housing assistance to

prevent or shorten a placement. These include families who "volun-

tarily" place their children into foster care and families for whom

preventive efforts will be too late if delayed until DSHS takes a child or

82 CP 644-645, 654; Sub No. 64, pp. 2 - 6; Sub. No. 61; Sub. No. 72. See
Appendix 4, pages 6 -8;

83 CP 465 (Stipulated Order of Class Certification, section 4(b) of class
definition.)

84	 In Norman v. Johnson, 739 F.Supp. 1182, 1185 (N.D.Ill. 1990), for example,
the court required the child welfare agency to provide housing assistance to a class of
families defined, like the plaintiff claim in this case, to include those who are sepa-
rated "at least in part, because of their inability to provide adequate housing for their
children." (emphasis added).
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files a petition. These families are part of the certified class. 85 DSHS's

statutory duties apply to them as well.86

85 CP 464 (Stipulated Order of' Class Certification, section 3 of the class
definition.)

86 The entire premise of Washington law presumes that DSHS will provide
services to avoid the need for dependency court involvement. For example, no
placement can even occur unless DSHS has made "reasonable efforts" "to prevent or
eliminate the need for removal of the child from the child's home and to make-it
possible for the child to return home . ...." RCW 13.34.060(8)(a). See also RCW
13.34.130(l)(b). The agency's "predisposition study" must show the "preventive
services that have been offered or provided ... " RCW 13.34.120(2)(c). "Preventive
services means preservation services as defined in chapter 74.14C RCW, and other
reasonably available services capable of preventing the need for out-of-home placement
while protecting the child." RCW 13.34.030(9).

RCW 74.14A.020 states DSHS's preventive duty directly:

State efforts shall address the needs of children and their families, including
emotionally disturbed and mentally ill children, potentially dependent
children, and families-in-conflict by:

(1) Serving children and families as a unit in the least restrictive setting
available and in close proximity to the family home, consistent with the best
interests an special needs of the child (sic);

(2) Ensuring that appropriate social and health services are provided to the
family unit both prior to the removal of a child from the home and after
family reunification; .. .

(5) Developing and implementing comprehensive preventive and early
intervention social and health services which have demonstrated the
ability to delay or reduce the need for out-of-home placements and
ameliorate problems before they become chronic or severe; ..

(7)(a) Developing coordinated social and health services which:

(i) Identify problems experienced by children and their families
early and provide services which are adequate in availability, appropriate
to the situation and effective;

(ii) Seek to bring about meaningful change before family situations
become irreversibly destructive and before disturbed psychological behavioral

(continued...)
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Accordingly, DSHS's duties should be held to include the provision

of housing assistance that caseworkers need to shorten a voluntary

placement or to prevent or shorten a forcible placement whether or not

the dependency court is involved.

c. DSHS should plan for these duties.

DSHS should be required to plan its compliance with its duties

however those duties are formulated. RCW 74.13.031(1) requires a

"coordinated and comprehensive plan" not only for homeless but also

"dependent or neglected" children. Without a plan, DSHS's will

continue to leave caseworkers and dependency judges unequipped for

86(...continued)
patterns and health problems become severe or permanent;

(iii) Serve children and families in their own homes thus
preventing unnecessary out-of-home placement or institutionalization;

(iv) Focus resources on social and health problems as they begin to
manifest themselves rather than waiting for chronic and severe patterns of
illness, criminality, and dependency to develop which require long-term
treatment, maintenance or custody; .. .

(emphasis added.)

DSHS, citing In re Welfare of J.H., supra, discounts RCW 74.14A as unenforceable
"broad policy guidelines." DSHS Brief at 54. Several points are pertinent. First, J.H.
did not mention Chap. 74.14A RCW. Instead, it referred to the RCW 74.13.031
requirement that DSHS provide the "child welfare services" defined in RCW 74.13
.020. 75 Wn.App. at 891. Second, even pertaining to RCW 74.13.031, the court was
mistaken. The legislature knows how to express policy and did so for foster care pur-
poses in RCW 74.13.010, 74.14A.010, 74.14A.025, and 74.15.010. RCW 74.13 .031
Third, to the extent that statutes state a policy, it is a mandatory one that DSHS is not
free to defy.
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responsibilities to children that DSHS asks them to assume.

5. The Trial Court Had Full Authority to Remedy DSHS's
Systematic Foster Care Defaults.

The court had full authority to give prospective class relief for

DSHS's systematic foster care failures. Past dependency court

proceedings in individual cases do not affect this case at all.

a. Res Judicata Does Not Bar Relief.

DSHS asserts that past dependency rulings present a res judicata bar

to claims of two named plaintiffs. DSHS Brief at 52. These named

plaintiffs sought damages, which are not available in dependency

proceedings. Moreover, the trial court dismissed their claims and these

plaintiffs did not appeal the dismissals. Even so, res judicata would not

have barred their claims. See, Babcock v. State, 112 Wn.2d 83, 768

P.2d 481 (1989) rev'd on other grounds, 116 Wn.2d 596 (1991).87

DSHS does not, and could not, assert that res judicata bars

87 In Babcock, the Court permitted a parent's suit against DSHS for a
dependency court's placement of his children with a convicted rapist. Like the claims
in this case, the Court noted that the parent claimed that DSHS's failures prevented the
dependency proceeding from performing properly:

[I)t is impossible to see how the two actions could possibly involve the same
body of evidence when the plaintiffs' present claims are based primarily on
the fact that key evidence was omitted, allegedly through the fault of DSHS,
at the juvenile court proceedings.

112 Wn.2d at 93-94.
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prospective class relief.88

b. The Court Has Jurisdiction.

DSHS disputes the court's jurisdiction to address "reasonable efforts"

claims under Chap. 13.34 RCW. DSHS Brief at 49. First, RCW

13.04.030(3) and (4) do not vest dependency courts with exclusive

88 This relief would not undo, challenge, or dictate any dependency judgment,
past or future. It only seeks to insure that DSHS equips its caseworkers with services
when future dependency courts find them to be necessary. Even so, the class contains
persons who have not even been in dependency court or who will be again. The class
includes future cases where "children will be placed in foster care" and children who
are placed voluntarily. CP 464. Res judicata also cannot bar enforcement of DSHS's
duty to provide preventive services even before a dependency case begins.

Courts have routinely allowed systematic challenges to the adequacy of
prospective services in dependency systems. E.g., LaShawn v. Kelly, 887 F.Supp. 297
(D.D.C. 1995); Norman v. Johnson, 739 F.Supp. 1182 (N.D. III 1990) (judgment for
class of homeless and impoverished parents seeking preventive and reunification
services; B.H. v. Johnson, 715 F.Supp. 1387 (N.D. Ill 1989)(court dismissed the
reasonable efforts claim finding no cause of action under the statute but upholding
comprehensive challenges to the entire foster care system on due process grounds);
Aristotle P. v. Johnson, 721 F.Supp. 1002 (N.D. I11. 1989); Del A. v. Edwards, 855
F.2d 1148 (5th Cir. 1988); L.J. eY rel Darr v. Massinga, 838 F.2d 118 (4th Cir.
1988)(affirming preliminary injunction granted to a class of foster children.). In
Lesher v. Lavrich, 784 F.2d , 193 (6th Cir. 1986), the court recognized the distinction
between cases of this type and attempts to relitigate past findings. The relief requested
is the pivotal factor. In dismissing a lawsuit seeking to challenge the appropriateness
of a past decision to remove a child, the court distinguished other cases, like Lynch v.
King, 719 F.2d 504 (1st Cir. 1983) that present class-wide challenges to systematic
failures. 719 F.2d at 197-198. See also, In re Scott County Master Docket, 672
F.Supp. 1152 (D. Minn. 1987).

Furthermore, DSHS limits its assertion to the "reasonable efforts" claim under
Chap. 13.34 RCW. Foster care claims under other portions of Chap. 13.34 RCW and
under Chaps. 74.14A and 74.13 RCW, the Social Security Act, and due process are
not affected.

Of course, res judicata also has no pertinence to the RCW 74.13.031(1) claims of
homeless children who have no entanglement with the foster care system.
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jurisdiction "over all cases involving dependent children" as DSHS

asserts. DSHS Brief at 49. Instead, they confer exclusive jurisdiction

over only actions "relating to the termination of a parent and child

relationship" or "alternative residential placements." Second,

dependency judges cannot have any jurisdiction over the claims that

DSHS must provide preventive services when there is no dependency

court proceeding at all. Third, DSHS does not challenge the court's

jurisdictions over claims other than "reasonable efforts.i89

DSHS's statutory and constitutional duties are well within the

judiciary's authority to declare and enforce. The Uniform Declaratory

Judgment Act expressly confers this authority.90

H9 This case is not analogous to the two cases DSHS cites because here the
plaintiffs do not sue in lieu of a statutory appeal from a s;specific decision. DSHS
Brief at 50. Mulhausen v. Bates, 9 Wn.2d 264, 114 P.2d 995 (1941)(employer had no
right to declaratory relief challenging a hearing examiner's ruling under unemployment
compensation law that provided an exclusive appeal for that purpose); Reeder v. King
County, 57 Wn.2d 563, 358 P.2d 810 (1961)(plaintiffs must use the writ of certiorari
to challenge a county zoning decision since the writ affords them all relief they are
entitled to see.)

90 A person ... whose rights, status or other legal relations are affected
by a statute ... may have determined any questions of construction
or validity arising under the ... statute and obtain a declaration of
rights, status or other legal relations thereunder.

RCW 7.24.010.
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c. DSHS's Systematic Defaults Are Justiciable.

This case meets the criteria for a justiciable controversy. DSHS's

disavowal of an enforceable duty to provide preventive and reunification

services to the plaintiff class is not "hypothetical," "abstract," "theore-

tical," "speculative," or "moot." The evidence shows substantial num-

bers of cases where, as a direct result of DSHS's default, the plaintiff

children and families suffer an incalculable intrusion. The Court's ruling

will be final and conclusive because the questions are statutory and

constitutional and particularly within the judiciary's job to answer.

C. DSHS'S DUTIES ARE NOT CONDITIONED UPON THE
AVAILABILITY OF APPROPRIATED FUNDS.

Using an argument that the Court has called "naive, i91 DSHS seeks

to avoid its duty by alleging that it lacks funds appropriated for the

purpose. DSHS Brief at 38, 43, 46. This argument is not well taken.

First, it misconstrues the law. The legislature has conditioned other

duties upon the availability of funds. 92 It did so even for other duties in

91 The naive argument that the cost to the state .. would have a serious
effect on the fiscal problems of the state, should be addressed to the
legislature and not to the court.

Conant v. State, 197 Wash. 21, 29, 84 Pac. 378 (1938)(Finding the state responsible
for relief assistance to 123,000 elderly poor persons in the state.)

92	 CHORE services: "It is the intent of the legislature that chore services be
provided to eligible persons within the limits of funds appropriated for that purpose."

(continued...)
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Chap. 74.13, 74.14A, and 13.34 RCW. 93 Even the duties under the

predecessors to RCW 74.13.031(1) were limited "to receive and expend

all funds made available. i94 The legislature conspicuously did not

impose such a limit on DSHS's duties at issue in this case.

Second, the Court has never rewritten a statute by inferring such a

limit. A long line of cases, including In re Detention of J. supra,

resolutely reaffirmes the judiciary's responsibility to enforce codified

92(...continued)
RCW 74.08.545; Services to abused adults: " ... and the department shall not be
required to expend additional funds beyond those appropriated." RCW 74.34.170;
Preschool program: " ... shall be offered only as funds are available" and "If specific
funding for the purposes of this act, referencing this act by bill number, is not
provided by the legislature by July 1, 1987, this act shall be null and void. This act
shall be of no effect until such specific funding is provided. If such funding is so
provided, this act shall take effect when the legislation providing the funding takes
effect.". RCW 28A.34A.030. Congress also has not conditioned Title IV-B and IV-E
services upon the availability of state funds, except in those instances when it has said
so expressly. E.g., Some services to foster children 16 years of age or older under the
Independent Living Initiatives Program are "subject to the availability of funds." 42
U.S.C. § 677(d).

93 Trainin g for foster care pursuant to RCW 74.13.250(2):"If specific funding for
the purposes of section 2 of this act, referencing section 2 of this act by bill and
section number, is not provided by June 30, 1990, in the omnibus appropriations act,
section 2 of this act shall be null and void." Laws of 1990, Chap. 284, Section 3; On-
site monitorin g of foster care homes pursuant to RCW 74.13.260: "If specific funding
for the purposes of section 4 of this act, referencing section 4 of this act by bill and
section number, is not provided by June 30, 1990, in the omnibus appropriations act,
section 4 of this act shall be null and void." Laws of 1990, Chap. 284, Section 5.
Alcohol or Drug Treatment per RCW 13.34.174(5): "Nothing in this chapter may be
construed as allowing the court to require the department to pay for the cost of any
alcohol or substance abuse evaluation or treatment program."

94	 Laws of 1937, Chapter 114, § 6. See footnote 17.
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law despite an agency's purported lack of funds.95

These cases do not conflict with Pannell v. Thompson, 91 Wn.2d

591, 594, 589 P.2d 1235 (1979) cited in J.H. and by DSHS. 75 Wn.

App. at 894. Pannell concerned only services required by a budget

appropriation. There was no codified statutory duty at issue. The

Pannell court excused DSHS's failure to continue the service when the

appropriation that required it ran out. In other words, the only way

budgetary concerns can limit the duties of an agency is if those duties

were initially created by the budget. Codified statutory duties, however,

95 Conant v. State, supra. In Bresolin v. Morris, 86 Wn.2d 241, 543 P.2d 325
(1975) the Court ordered DSHS to provide mandatory drug treatment for prison
inmates, notwithstanding the lack of funding. The Court ordered DSHS to seek
funding from the legislature and to report to the Court monthly on the progress of its
efforts:

[I]t is obvious that money will be required to meet the ... deficiencies of the
institution, and there is no reason to believe that, subject to the overall
financial needs and requirements of the state, the Legislature will be unwilling
to appropriate necessary funds.

Id. at 251. (The legislature subsequently repealed the statute requiring drug treatment
for inmates.). In Pierce County v. Western State Hospital, 97 Wn.2d 264, 644 P.2d
131 (1982), the Court found that DSHS had a statutory duty to accept for treatment
any person presented by mental health professionals despite DSHS's complaint that its
psychiatric hospitals were over-capacity and that money for treatment was lacking.
The Court focused, instead, on the mandatory language of the statute and noted that
"nothing is said in the statute or regulations about capacity." Id. at 268. Commenting
on the problems that may result to DSHS, the court merely stated that "the problem is
one which can be solved only by the Legislature, as it is one of providing for the
creation and funding of adequate facilities." Id. at 272. See also, State ex rel. Robbins
v. Schofield, 184 Wash. 270, 50 Pac. 1022 (1935)(county's duty to provide poor relief
not excused by lack of funds.); State rel. Hart v. Gleeson, 189 Wash. 292, 64 P.2d
1023 (1937)(same).
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are not conditioned upon budget issues unless the statute says so.

For -this reason, the Court has also refused to limit a statutory duty

even when the legislature directly stated a limit in budget language.96

Only codified law can limit a duty in codified law. If budget language

cannot limit a statutory duty, then the court certainly should not infer a

limit in this case in the complete absence of even budget language.97

Third, the purported lack of funds is particularly irrelevant to the

foster care duties which uncontested evidence shows will save money.

Fourth, there is no evidence for DSHS's assertion that it lacks the

funds to fulfill its duties. The stipulated evidence shows that it never

even sought appropriations. 98 Instead, it has disavowed the duty. 99 It

96 E.g., Flanders v. Morris, 88 Wn.2d 183, 191, 558 P.2d 769(1977)("An
appropriations bill may not constitutionally be used for the enactment of substantive
law which is in conflict with the general law as codified.") See also, State v. Thomp-
son, 95 Wn.2d 753, 630 P.2d 925 (1981)(Court prohibited DSHS from relying on
budget provision to reduce the amount of reimbursement set by statute for nursing
home providers.); Washington Education Association v. State, 93 Wn.2d 37, 604 P.2d
950 (1980)(Court voided a budget provision that sought to limit salary increases for
teachers provided for by statute.)

97 DSHS's budget appropriation does not contain any legislative attempt,
however ineffective it would be, to restrict the statutory duties of Chaps. 13.34, 74.13,
or 74.14A RCW. Most of DSHS's child welfare funds are unrestricted. See E.S.H.B.
1410, Sections 201-213. Laws of 1995 (2d Special Session.)

98 Stipulation of Facts, § 4. CP 664; Tr. Exh. 43; RP 5/31/95, page 33. See also
Appendix 3 - 16.

99

Q: Has the Department ever proposed a budget, that you're aware of, which
presumes it to have a legal obligation to serve homeless families with children

(continued...)
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did not appropriate for it within its own budget. 1 °° Even if DSHS had

sought- the money, its lack of planning would have deterred the legisla-

ture from seriously considering the request. 1 °' An agency cannot manu-

facture an exemption from a statutory duty, first, by disavowing it and

not budgeting for it, next, by not seeking an appropriation, and, finally,

by making itself unfit to receive any funding through its own lack of

planning.

IV. CONCLUSION

Trial Verdict: The Court should affirm the order requiring DSHS

to submit a proposed plan under RCW 74.13.031(1) to assist Washing-

ton State's homeless children.

Summary Judgment: The Court should affirm the summary

judgment that DSHS has a duty to provide and dependency judges have

99(...continued)
under 74.13.031?

A (Secretary Jean Soliz): I don't know -- not that I'm aware of?

Q: Has the Office of Financial Management, as far as you're aware, ever
presumed a duty to serve homeless families with children under 74.13.031
when it made its budget estimates?

A: Not that I'm aware of.

Tr. Exh. 43 (Deposition of Secretary Jean Soliz.)

goo Appendix 3 - 8.

101	 RP 5/31/95, pages 33. (Appendix 3 - 17).
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the authority to require shelter or housing assistance to prevent or

shorten foster care placements. The Court should modify the judgment

to include: (1) those cases where caseworkers or the dependency judge

finds that this assistance would be necessary and effective whether or

not homelessness is the "primary factor;" (2) those families whose

children are in foster care or who face the risk but who are not subject

to a dependency proceeding. The Court should remand to the trial court

for the entry of an order to include these additional cases and to require

DSHS to plan to equip its caseworkers to fulfill these responsibilities.

The Court should also declare Title IV-E of the Social Security Act and

the federal and state constitutions to be independent bases for this relief.

December 19, 1995

EVERGREEN LEGAL SERVICES
GARVEY, SCHUBERT & BARER

Michael Mirra, WSBN 10,877
Lori Saizarulo, WSBN 17,294
Carol Vaughn, WSBN 16,579

Attorneys for Respondents and
Cross Appellants

a.67:HOMCH[L.599
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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON FOR KING COUNTY

WASHINGTON STATE COALITION
FOR THE HOMELESS, et al

NO. 91-2-15889-4
Plaintiffs,

v_	 )	 FINDINGS OF FACT,
CONCLUSIONS OF LAW

DEPARTMENT OF SOCIAL AND	 ) AND ORDER
HEALTH SERVICES, et al	 )—

Defendants.

This matter came on regularly before the Honorable Anne)

Schindler of the above-entitled court for trial on May 23, 24, 25,

26 and 31, 1994_ Present before the court were counsel for the

plaintiffs, Michael Mirra and Carol Vaughn of Evergreen Legal

Services and Lori. Salzarulo I of Garvey, Schubert & Barer, and'

counsel for the defendants, Michael W. Collins and Charlotte Ennis

Clark-Mahoney, Assistant Attorneys General. 	 The court heard

testimony for both the plaintiffs and the defendants and examined

the exhibits admitted into evidence.

The court, having heard the testimony presented, having

reviewed the exhibits admitted into evidence and the files and

records in this matter, and being otherwise fully advised, now

enters the following:

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER -
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1	 I. FINDINGS OF FACT

2	 1. As low cost private housing has disappeared the number

3
i 

of families who are homeless has increased.

4	 2. According to the report of the Governor's Task Force on

5	 Homelessness, 1990, the majority of Washington's homeless are

6	 families with small children.	 In fiscal year 1990, 171,000

7	 homeless men, women, and children sought emergency shelter.

8	 Approximately 115,000 homeless people including an estimated

9	 37,000 children were turned away from shelter for lack of space.

10	 Approximately half of the people who did gain access to emergency

11	 shelters were families with children. 	 According to the

12	 stipulation of facts, during the period July 1991 to June, 1992,

13	 approximately 23,500 families with 49,800 minor children were

14	
turned away from shelters for lack of space. Of the people who

15	
were able to gain access to emergency shelters, approximately

16	
7,900 were families with 17,20 .0 minor children.

17	
Based on the testimony at trial, these figures are

18	
conservative. They do not include shelters that do not receive

19
public funds.

20	
3. Homelessness has a devastating effect on children with

21
significant adverse effects for growth and development.

22	
4. DSHS has a major role in child welfare and through AFDC

23	
the related income that the majority of affected families rely on.

24
There is a correlation between AFDC and homelessness. A majority

25
of homeless families are on AFDC. DSHS has made only very limited.

26
use of the options available underfederal law for employing.the

27
programs under Title IV-A of the Social Security Act (AFDC

28

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - 	 2
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1

2

3

41

5

6i

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Program, Emergency Assistance Program and AFDC Special Needs

Program/Additional Requirements) for targeting and providing

assistance to homeless children and families_ Through these

programs DSHS could provide additional money for housing or, if

necessary, DSHS could request authorization from the legislature_

S. The State Legislature has recognized the need to address

homelessness_ RCW 74.13.031 requires the Department of Social and

Health Services (hereinafter, "DSHS") to develop, administer,-

supervise, and monitor a coordinated and comprehensive plan that

establishes, aids, and strengthens services for the protection and

care of homeless, runaway, dependent, or neglected children.

6. Based on the expert testimony presented at trial, the

necessary steps to develop an effective plan include a recognition

and acknowledgement by DSHS of its role; coordination within DSHS

itself and most critically coordination by DSHS with other

agencies of state and federal government and other groups such as

shelter providers and social service providers; consultation with

experts and others; data collection and analysis and a process for

on-going evaluation.

7. According to the expert testimony of Martha Dilts, Kurt

Creager, Barbara Sard, and Dr. MaryBeth Shinn, an effective plan

to address the needs of homeless children would include prevention

services; adequate -emergency programs; and programs to assist

families to obtain affordable housing.

8. DSHS identified the following documents as constituting

its plan pursuant to RCW 74.13.031: the "State of Washington Child

Welfare Plan, FY 1994 - 1997"; Exhibit 1, and the "Department 01

i

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER -
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1	 Social and Health Services (DSHS), Comprehensive Plan to

	

2	 Coordinate Services for Homeless Children and Families July 1993";

	

3	 Exhibit 5.

	

4	 9. Exhibit 1 describes DSHS programs and was prepared

	

5	 exclusively for the purpose of complying with the requirements of

	

6	 Title IV-B of the federal Social Security Act as a prerequisite to

	

7	 the. state receiving federal funding. According to DSHS Assistant

	

8	 Secretary Sid Sidorowicz the programs described in Exhibit Z. would

	

9	 only have an incidental effect on children of homeless families.

	

10	 10. DSHS Assistant Secretary Sid Sidorowicz testified that

	

11	
Exhibit 5 was prepared to respond to this lawsuit. Exhibit 5

	

12	
identifies DSHS services and programs which are primarily fort

	

13	
abused and neglected children along with some .proposed

	

14	
enhancements in Section V to address the needs of homeless

	

15	
families with children.

	

16	
11. The proposed enhancements in Section V of Exhibit 5 are:

	

17	
service enhancements for AFDC families with children at risk of

18
abuse and neglect which includes short-term placements and

	

19	
continuation of AFDC and early issuance of AFDC to expedite return

	

20	
of children in placement; community resource coordination,

	

21	
including development of a manual that lists resources for housing

22
and referral procedures and creation of an informational pamphlet;

23
creating a liaison with public housing authorities; parental

24
notification; coordination between DSHS social services divisions;

25
and training of DSHS staff.

26
12. In Exhibit 5' DSHS recognizes its obligations in the

27
dependency context and the often related issue- of homelessness.

28

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER -	 4

Appendix 1



According to Exhibit 5, it is the policy of DSHS that children

"not be removed from the custody of a parent, or
prevented from returning to the custody of a parent,
solely on the basis of the family's homelessness,
residence in a shelter or in sub-standard housing.
Child placement should not occur unless there is reason
to believe the child is at risk of harm due to abuse,
neglect, abandonment or the parent's inability to
provide adequate care and DSHS has made reasonable
efforts to alleviate the conditions that make out-of-
home placement necessary. Services may include the
provision of housing assistance when the DSHS social
worker has determined assistance will prevent or shorten
foster care placement." Exhibit 5, page 1.

Two of the proposed enhancements focus on minimizing the

effect DSHS can have on a family's AFDC and housing. First, when

a child is removed from a family receiving AFDC and the plan is

for the child to return home within 90 days, DSHS will use state

funds for foster care placement and the AFDC grant will not be

reduced. Secondly, DSHS will assist families in obtaining AFL

prior to the child's return to facilitate re-unification

According to the testimony at trial funding was included in the

DSHS budget to cover the expenditures necessary for 110 children

a month.

13. According to the statement of purpose and philosophy of

Exhibit 5, it is a document that seeks to describe DSHS policies

and services that impact homelessness and the additional steps

DSHS proposes to take to enhance "cross-divisional coordination of

resources and services to further assist its homeless client

families and children."

14. Although, DSHS has begun in Exhibit 5 to recognize the

need to coordinate with other agencies, it has proposed to do so

in an extremely limited fashion that will have little impact. T:

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - 	 5
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only coordination that has been proposed by DSHS is development of

2	 a community resource manual; a proposal to seek interagency

3	 agreements with state and federal agencies and local housing

4	 authorities; and a proposal to "reinforce links" between the

5	 service providers within DSHS. Exhibit. 5 is not a coordinated or

6	 comprehensive plan that addresses the needs and care of homeless

7	 children.

8	 15. The State agencies have not coordinated their services.

9	 or their goals. concerning homeless families and their children.

10	 There is no plan that coordinates the services provided at the

11	 state level. At the local level, there is no effort to coordinate

12	 with non-profit providers that serve homeless families. It is a

13	 very fragmented system. This is dramatically illustrated by the

14	
admitted lack of coordination between DSHS and the Department of.

15	 Community, Trade and Economic Development (hereinafter, "DCD").

16	
DCD is the state agency that receives funding to provide housing

17	
and housing assistance. Although the state's two major witnesses

18	
at trial, Sid Sidorowicz and Richard Anderson, both testified that

19	
it would be important and necessary to coordinate with.DCD, they

20 
both acknowledged that had not been done except informally at the

21.
field level.

22

23
II. CONCLUSIONS OF LAW

24
1. The Department of Social and Health Services is mandated

25
by the legislature to provide child welfare services and to

26
develop, administer, supervise, and monitor a coordinated and

27
comprehensive plan that establishes, aids, and strengthens

28

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER - 	 6
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1	 services for the protection and care of homeless, runaway,

	

2	 dependent, or neglected children; RCW 74.13.031. Addressing the

	

3	 needs of homeless children is a mandated component of this plan.

	

4	 DSHS does not have a coordinated or comprehensive plan that

	

5	 addresses the needs and care of homeless children.

	

6	 2.	 The steps necessary to develop a coordinated and

	

7	 comprehensive plan have not been taken. DSHS is responsible for

	

8	 coordinating efforts within its own agency and with other state.

	

9	 agencies especially DCD and with other service providers to

	

10	 prepare a coordinated and comprehensive plan that establishes,

	

11	 aids and strengthens services for homeless families and their

	

12	 children.

	

13	 3.	 The court incorporates its oral decision as set forth in

	

14	 Attachment 1.

15

	

16	 III. ORDER

	

17	 IT IS HEREBY ORDERED that DSHS shall submit to the court and

	

18	 to the plaintiffs a coordinated and comprehensive plan that,

	

19	
establishes, aids and strengthens services for homeless families

	

20	
and their children within 5 months of the entry of this order;

	

21	
IT IS FURTHER ORDERED that the court will hold further

	

22	
hearings or require the submission of additional material as it

	

23	
finds to be necessary for its determination and monitoring of the

24
plan's adequacy;

	

25	
IT IS FURTHER ORDERED that the court shall retain

26
jurisdiction of this case;

27

28

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER -
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I	 IT IS FURTHER ORDERED that Judgment is granted consistent

2	 with the above rulings that the court has made on the motion for

3	 judgment on the pleading, the motions for summary judgment and the

4	 trial.

5	 DATED this ______ date of ±r , 1995.
6

7	 udge Ann Schindler

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2S

26

27

28
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IN THE SUPERIOR COURT OF WASHINGTON

IN AND FOR THE COUNTY OF KING

WASHINGTON STATE COALITION

FOR THE HOMELESS; et al.,

Plaintiffs,	 )	 -

vs.	 Cause #91-2-15889-4

DEPARTMENT OF SOCIAL AND

HEALTH SERVICES, et al.,

Defendants.

TRANSCRIPT OF THE RULING OF

THE HONORABLE JUDGE ANN SCHINDLER

July 28, 1994

4:00 p.m.
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3

1 SEATTLE, WASHINGTON, THURSDAY, JULY 28, 1994

2 4:00	 p.m.

3

4

5 THE COURT:	 According to the report of

6 the Governor's Task Force on Homelessness, 1990, the

7 majority of Washington's homeless are families with

8 small children.	 In fiscal year 1990, according to that

9 report, 171,000 homeless men, women, and children

10 sought emergency shelter; 115,456 homeless people were

11 turned away, including an estimated 37,000 children; so

12 percent of those people who gained access to emergency

13 shelters are members of families with children.

14 . There is a need to address homelessness, and

15 that need has certainly been recognized by the State

16 Legislature.	 It is apparent that homelessness has a

17 devastating effect on children, with significant

18 adverse effects for growth and development.

i9 The Washington State Legislature requires

20^ DSHS to provide child welfare services and develop,

21 administer, supervise, and monitor a coordinated and

22 comprehensive plan that establishes, aids, and

23 strengthens services for the.protection and care of

•	 24 homeless, runaway, dependent or neglected children.

25 Addressing the- needs of homeless children is a mandated

VAN PELT, CORBETT & ASSOCIATES
83 S. KING #604 * SEATTLE, WA 98104 * 682-9339

Appendix 1



4

1 component of this plan.	 Homeless children include

2 children who are members of homeless families.

3 The issue that was tried before the Court was

4 whether the defendant, the Department of Social and

5 Health Services, DSHS, have a plan as required by

6 RCW 74.13.031; more specifically, does DSHS have a plan

7 that it has developed, that it administers, supervises,

8 and monitors that is a coordinated and comprehensive

9 plan to establish, aid, and strengthen services for the

10 protection and care of homeless, dependent, or

11 neglected children.

12 DSHS took the position, and has taken the

13 position, that Exhibit 1 and Exhibit 5 constitute a

14 plan that complies with the mandates of State law.

15 Exhibit 1 is the State of Washington's Child Welfare

16 Plan for 1994 to . 1997.	 Its purposes are to meet the

17 compliance requirements contained in the federal Social

18 Security Act in order to receive federal funding.

19 According to Assistant. Secretary Sidorowicz, it is als

20 a description of the programs - provided by DSHS.

21 Exhibit 5 is a catalog or description of

22 services provided by DSHS that were developed, for

23 abused anal neglected children, along with some proposed

24 enhancements in Section 5 -that address homeless

25 children.

S.
VAN PELT, CORBETT & ASSOCIATES

83 S. KING #604 * SEATTLE, WA 98104 * 682-9339
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Although the Court believes that Exhibits 1

and 5 constitute a plan, it is not one that meets or

_fulfills the requirements of. RCW 74.13.031. According

to.DSHS's own witnesses, Exhibit 1 was not written to

comply with that statute, and adequate provision or

provision for homeless children is not part of the

federal government criteria.

Exhibit 5 is not a coordinated or

comprehensive plan that is meant to address the needs_

and care of homeless children. Almost every witness

who testified, testified to that effect.

Obviously, the Department of Community

Development, which does have the funding and is able to

provide direct housing, is an important entity that has

to be coordinated with and needs to work with DSHS.

And although there are provisions in Exhibit 5 for

coordination, in fact, based on the evidence that was

. presented to the Court, there has been no coordination

between DSHS and DCD, except at the field level. Both

Sidorowicz and Creager testified to that effect, along

with others.

The steps to devise a plan to address

homeless phildren have not been undertaken. There has,

first of all, been no real recognition of the role of

DSHS in addressing the agency's responsibilities as set

VAN PELT, CORBETr & ASSOCIATES
83 S. KING #604 * SEATTLE, WA 98104 * 682-9339
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1	 out in the statute.

2	 In the Department's trial brief, there is an

3	 introduction which describes the Department's duties as

4	 being those that have to be placed in the context of

5	 other responsibilities and the responsibilities of

6-	 other agencies. In that brief, it is stated that, „The

7	 Division of Children and Family Services is a small

8	 part of DSHS and numerous other divisions have program

9	 responsibilities which would impact. child welfare."

10	 The Court agrees that that's true, but it is

11	 also clear from the testimony that DSHS has an

12	 important and integral role to play in solving the

13	 problem and addressing the issues related to homeless

14	 children. And DSHS has the statutory mandate; which

15	 has not been recognized.

16	 There needs to be a recognition of the role

17	 of DSHS in addressing its responsibilities,

18	 coordination, consultation with experts, involvement

19	 with critical groups, data collection and analysis, and

20	 a basis for assessment. DSHS has a responsibility to

21	 coordinate and provide a comprehensive plan that does

22	 that. Again, I don't expect that DSHS is going to

23	 provide what DCD does, but there is certainly an

24	 expectation and a need to have better coordination and

25	 ..more effective coordination than what has taken place.

VAN PELT, COR.BETT & ASSOCIATES
83 S. KING 9604 * SEATTLE, WA 98104 * 682-9339
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1 I know that the plaintiffs asked the Court to

2 outline what should be in the plan, and I think I have.

3 lam not going to outline beyond that what should be in

4 the plan.	 This is a judicial branch of government; I

5 am not going to undertake to write the plan for DSHS.

6 Also, the plaintiffs have asked for the Court

7 to grant an injunction requiring DSHS to prepare-a plan

8 that meets the statutory requirements. 	 I-certainly

9 cannot do that in a vacuum and would need, and will

10 allow, the attorneys for the State the opportunity to

11 consult with their clients to ascertain how much time

12 they believe would be necessary to do that.

13 I do have a jury that's waiting and a verdict

14 to take.	 Are there any questions?

15 MR. MIRRA:	 Would you like to --

16 -THE COURT:	 There needs to be findings

17 and conclusions prepared.	 They should be presented'

18 within the next, at least, two to three weeks;

19 certainly before August 19.

20 MR. MIRR.A:	 Yes, Your Honor.	 Would the

21 Court also like to indicate to the State's attorney by

22 when --

23 THE COURT:	 I would think at the time of

24 presentation that that would be known to the attorneys,

25 and the attorneys could so advise the Court and the

VAN PELT, CORBETI' & ASSOCIATES
83 S. KING #604 * SEATTLE, WA 98104 * 682-9339
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1	 Court could then take that into consideration in the

2	 final findings and conclusions.

3	 MR. MIRRA: Thank you.

4	 THE COURT: Any other questions?

S	 Thank you very much.

8

0
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CERT I Fl CATE

STATE OF WASHINGTON

	

COUNTY OF KING	 )	 ss.

I, Katherine M. Stice, a Notary Public in and for the

State of Washington, do hereby certify:

That the foregoing is-a transcript from a videotaped

hearing which was had at the time and place set forth

herein;

That the proceedings were recorded stenographically

from the videotape by-me and thereafter transcribed under my

direction;

That the foregoing transcript is a true record of the

proceedings on the videotape, to the best of my ability.

I further certify that I am in no way related to any

party to this matter nor to any of counsel, nor do I have

any interest in the matter.

Witness my hand and seal this 2nd day of August, 1994.

Katherine M. Stice, Notary Public in and

for the State of Washington at Seattle.

	

•	 My commission expires May 26, 1996.

VAN PELT, CORBETT & ASSOCIATES
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Civil Track I
Judge Ann Schindler-

2

3

6

7•
IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

8

WASHINGTON STATE COALITION FOR)
10 THE HOMELESS,

et al.,

11

	

	 )Plaintiffs,

12 vs.	 ) No. 91-2-15889-4
).

13 DEPARTMENT OF SOCIAL AND	 ) STIPULATION OF FACTS
HEALTH SERVICES,

14	 et al.,

15.	 Defendants.

16

17

As evidenced .by their attorneys signatures, which- appear

19
• below, the parties stipulate to the following facts:

20
1	 Homeless families with. children in Washington State, and

21
some of their demographic characteristics, are estimated in the

22

Department of Community Development's "Emergency Shelter

24 Assistance Program" (ESAP), Characteristics of People Receiving

Services from July 1, 1991 to June 30,, 1992" (Exhibit . F). When

26
extracted and compared with the 1990 Census the following

27
STIPULATION OF FACTS - 1 	

00066228	 lJ V	
V.	
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statistics can be calculated:

1.1 7,926 families with 17,200 minor children in shelter;

1.2 --23,699 families with 49,768_..mi.nor children turned away
from shelter for lack of space;

1.3 Of the 17,200 minor children in shelter with their
families, 48% were age 5 and younger, 27% were age 6
through 10, and 25% were age 11 through 17;

1.4 The racial,. ethnic and gender composition of families
with minor children in shelter in comparison to
Washington State's general population are as follows:

of families in shelter 	 % of Washington
State (199QLCensus)

African-
American 20.0 % 3.1 %

Hispanic 14.8 % 4.4 %

Asian 1.3 % 4.3 %

Native American. 5.4 % 1.7 %

White 56.3.% 88.5 %

Families headed
by single female 63.1 % 17.5 %

1.5	 Homeless families with children are in every county of

Washington State.

These estimates do not include the homeless families with

children who - sought shelter from shelters that received no funds

from ESAP or who did not seek shelter, and include multiple

counts of those families with children who sought shelter from

ESAP shelters more than once, and were accepted. or turned away.

2	 The Department of Social and Health Services (DSHS) has not

conducted any studies and does not compile information or data

on the following:

•	 2.1 homelessness among families with children in
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Washington State, the causes of homelessness among

families, its effects on children and families, or its

effects on the cost or accessibility of DSHS programs

for children and families;

2.2 the efficacy of DSHS's service delivery to homeless

families as a separate population in the State of

Washington;

2.3 whether homelessness or the lack of housing is an

individual factor in the placement or retention of

children in foster care in Washington State,

voluntarily or involuntarily, or is mentioned in

dependency pleadings or Individual Service Plans;

2.4 the extent to which the parents' procurement of

adequate housing is listed in dependency court orders

or Individual Service Plans among the preconditions

for a child's return from foster care.

3 There is no DSHS service program for families with minor

children that has homelessness as an eligibility requirement,

except for the homeless day care program.

4	 DSHS has not sought any legislative appropriation nor has

the legislature appropriated any funds for service programs that

have homelessness as an eligibility requirement to be'adminis-

tered by DSHS, except for the homeless day care program.

5	 The average monthly costs per child of the state's payments

to foster care parents or to the custodial foster care agency
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T. HOMELESS CHILDREN IN WASHINGTON STATE

In FY 1991-1992, approximately 23,500 homeless Washington

families: with 49,800 minor children were turned away from shelters for

lack of space. CP 1248 (Finding of Fact 2); CP 662 (Stipulation of

Facts § 2). Of the homeless who found emergency shelter,

approximately 7,900 were families with 17,200 minor children. Id. Of

the children in shelter, 48% are age 5 or younger, 27% are age 6

through 10, and 25% are age 11 through 17. CP 663 (Stipulation of

Facts, § 1.3.)

These numbers are conservative. CP 1248. (Finding of Fact No.

2 ):

Q. Do you have an opinion upon how reliable or accurate this count is
[state-wide count?]

A. I think it is very accurate as — as a -- as a trend, if anything, it's
probably an undercount of homeless families.

Q. In what way?

A. At Seattle Emergency Housing Service we were able to only house one
family in eight who called us; the count reflects there's probably one
family in four served. We also know that there were a number of
families who don't seek shelter who are homeless, and there are 60
shelters in the state who don't even participate in the ESAP count.

Testimony of Martha Dilts, RP 5/25/94: page 18. See also Testimony of Kurt Creager,
RP 5/31/94, pages 18-19.

... the parties stipulate to the following facts:

1.5 Homeless families with children are in every county of Washington State.

CP 663 (Stipulation of Facts.)
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Without significant state or local efforts, the numbers of

homeless children in Washington State will continue to grow:

Q. Do you have an assessment, Mr. Creager, about how these numbers will
change for next year?

A. Well, I think barring any significant action at the state or local level, they
will continue to grow. They will continue to grow.

Testimony of Kurt Creager, RP 5/31/94, pages 19-20. See also Testimony of Martha
Dilts, RP 5/25/94, page 38 ("expect increasing numbers.')

II. EFFECTS OF HOMELESSNESS ON CHILDREN

Homeless children suffer a higher incidence of acute and chronic

illness, infant mortality, lead poisoning, mental illness, hunger, nutri-

tional deficits, delayed development, and educational impairments.

Testimony of Dr. Marybeth Shinn, RP 5/26/94, page 58-60.' The

medical consequences of homelessness in children include untreated

respiratory diseases (asthma, bronchitis, pneumonia), ear diseases, skin

diseases (impetigo, scabies, lice), gastrointestinal diseases, stress, anxiety

and depression. Video Testimony of Dr. Richard Kovar, RP 3/30/94,

page 17-46. "[T]here is a consistently pointed to correlation for infant

mortality and the homeless condition." Id. at page 30. See also,

Testimony of Dr. Marybeth Shinn, RP 5/26/94, page 59. In Dr. Kovar's

medical review of infant deaths in King County, "it was very alarming

the number of times homelessness was identified as an associated and

'	 Dr. Marybeth "Shinn" was misspelled in the trial transcript to read "Chin."
This was corrected by Agreed Order Correcting Verbatim Report, Sub No. 272
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possibly contributory condition." Id. at page 30. Children without

shelter are worse off than children in shelter. Testimony of Martha

Dilts, RP 5/25/94, page 22; Testimony of Dr. Marybeth Shinn, RP

5/26/94, page 59.

The trial court summarized this testimony in Finding of Fact No.

3:

Homelessness has a devastating effect on children with
significant adverse effects for growth and development.

CP 1248 (Finding of Fact No. 3.)

III. NECESSARY PLANNING STEPS TO DEVISE A
"COORDINATED AND COMPREHENSIVE PLAN"

"Based on the expert testimony presented at trial, the necessary

steps to develop an effective plan [for homeless children] include a

recognition and acknowledgement by DSHS of its role; coordination

within DSHS itself and most critically coordination by DSHS will other

agencies of state and federal government and other groups such as

shelter providers and social service providers; consultation with experts

and others; data collection and analysis and a process for on-going

evaluation." CP 1249 (Finding of Fact No. 6.) "DSHS is responsible

for coordinating efforts within its own agency and with other state

agencies especially DCD and with other service providers to prepare a

coordinated and comprehensive plan that establishes, aids and

strengthens services for homeless families and their children." CP 1253
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(Conclusion of Law No. 2.)

These findings and conclusions were based on the uncontested

testimony of distinguished experts in both homelessness assistance and

government administration and planning.

Q. Mr. Creager, would you describe the steps that, in your view, in your
profession, the steps that a professional governmental agency would have
to take in order to devise a plan to serve our state's population of
homeless families?

A. I'd be happy to. And I -- I'd say that this process applies to nearly any
planning effort, not just one that has to do with homeless children or
families, because I think the principles are the same.

I think, first, there needs to be some recognition of accountability for a
problem before one undertakes any sort of planning process. In King
County, when we undertook housing planning, we did so from a
standpoint of recognize — recognizing that we had role in addressing
those housing problems.

So the first step would be some agency recognition of responsibility.

Q. Why is that important?

A. Well, otherwise the -- the planning process is totally futile; that -- that
nothing will occur, and everyone's time and resources will have been
wasted.

Q. What else?

A. Second is some — a creation of some sort of policy advisory committee
or task force that would include the stakeholders, those individuals that
provide direct services at the community level; those federal agencies
which provide financial support; those state agencies which have a role,
and in this case it would likely be CTED, Department of Community
Trade, Economic Development, and the health department, at a minimum,
would likely be involved.

As well as local governments, both at the county level and at the city
level, because many of the state's programs are not only carried out at the
local level, but local governments also have matching funds that they can
contribute to that effort.

By involving a constituent group of stakeholders in the process, you are
much more likely to actually achieve success to the implementation of
your -- your state plans and policies.

Q. Would you —
A. That's —

E
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Q. Would you include shelter managers in that process?
A. Absolutely. I would consider them to be stakeholders.
Q. Would you include managers of public housing authorities?
A. Yes, I would.
Q. Would you include consultation with homeless families?

A. I think some means of involving consumers is important. For example, at
the homeless forum we held last Thursday, homeless individuals staying
at shelters were invited to that and many did choose to attend.

Q. Mr. Creager, we were told in this trial that in developing this plan,
Exhibit 5, the department consulted with none of those entities; what does
that tell you about their planning effort?

A. Well, it tells me that it's neither comprehensive nor coordinated, because
it hasn't involved any of those individuals.

— Q. In this planning effort, what role does collection of data and information
play?

A. I think it's the third step. Once you've established that, indeed, you have
some responsibility for the problem and once you have some sort of
advisory group that reflects people at all levels of the — of the service
being provided, then you can go about collecting data and drawing on
those stakeholders that you've included. In other words, from cities and
counties, you would want whatever cities that they had prepared of their
own, as King County has done, many other jurisdictions have also done
special studies on the homeless.

You would also want to involve the on-site case workers of the various
emergency shelters, to gather information from them. The 1986
emergency shelter study that I mentioned, Homelessness Revisited, that
was the source of that data, which was the actual service statistics
compiled by the shelter operators themselves.

Once you've gathered that information, the next step would be some sort
of analysis —

Q. Before you move on, Mr. Creager, let me again show you Exhibit 19, the
Stipulation of Facts, and ask you to read paragraph 2 through the end of
2.2.

MS. CLARK-MAHONEY: Objection, the document speaks for
itself.

THE COURT: He can. read it to himself.

A. Yes.
Q. Mr. Creager, what does that paragraph tell you about the planning effort

the department made?

A. Well, it -- it tells me that the department has not gathered any data,
whatsoever, about homeless children and families in the State of
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Washington.

Q. What does -- How does that affect your assessment about the adequacy
- of their planning effort?

A. Well, it tells me that even the most rudimentary planning effort has not
been attempted here.

Q. In what way does a planning effo rt, in order to be adequate, require
consultation with experts in this field?

A. I think consultation with experts is -- is an important aspect; partly
because it's important to assess the success of programs, not only
programs currently operating in the state of Washington, but elsewhere.

As a matter of practice, I think most professionals would want to look at
other programs in other states that had worked, and -- and to determine
how well they worked and how much they cost, so they — you could
analyze whether or not that was a program approach you wanted to use in
the state of Washington. And in so doing, you would inevitably be
talking to experts, because they would be the program administrators in
those states.

Q. We were told in this case that in drafting this plan, the department did
not consult with experts; what does that tell you about the adequacy of
their planning effort?

A. It means, to me, that it is -- that again, as data collection is a rudimentary
part of planning; so is analysis of other programs and policies. That has
not been undertaken in this case; therefore, it's very inadequate.

Testimony of Kurt Creager, RP 5/31/95, pages 28 - 32.

Q. Thank-you. This is my question, Ms. Dilts: If the department didn't
collect that data, what does that tell you about the planning effort that
went into these documents for homeless families?

A. It tells me that it's not a credible plan. If the state did not, for one, take
the initiative to collect the data it needed to design programs before they
were designed.

Q. We have also been told that in fashioning these documents they did not
consult with experts in the field of homelessness assistance; what does
that tell you about the effort that went into these documents for homeless
families?

A. Since there are many experts in the state of Washington, it tells me that it
was not a serious or a credible effort to designed a plan that would work
for homeless families.

Appendix 3 - 7



Q. Is -- is designing a plan like that an effort that requires expertise?
A. Absolutely.

Q. We were told that in the effort to fashion these documents, the
department did not consult with homeless families; what does that tell
you about their planning effort?

A. Again it tells me that it wasn't a serious effo rt. Since many
organizations, now, are oonsulting with their constituents, in this case
homeless families, in development of plans; and certainly people who
received services can give us the best information on what works and
doesn't work for them.

Q. We were told, as well, that the department did not consult shelter
managers, public housing authorities, United Way agencies, multiservice
centers, or nonprofit agencies serving homeless families; what does that
tell you about their planning effort?

A. It tells me that they did not reach out to experts and stakeholders, and
people who know, really, what it takes to put a — a program together.
Who, from their experience-base would have been good designers of a
state plan.

Testimony of Martha Dilts, RP 5/25/94, pages 39-40.

IV. DSHS DID NOT PLAN.

"The steps necessary to develop a coordinated and

comprehensive plan have not been taken." CP 1251 (Conclusion of

Law No. 2.) CP 1259-1261( Oral Verdict).' This conclusion was based

on stipulated facts and testimony from DSHS witnesses:

A. DSHS Has Not Acknowledged Its Duty.

"There has, first of all, been no real recognition of the role of

DSHS in addressing the agency's responsibilities as set out in the

statute." CP 1259-1260 (Oral Verdict). This conclusion is based on

The trial court incorporated and attached the transcript of its oral trial verdict
into its final findings of fact, conclusions of law and order. Conclusions of Law No.
3. CP 1253.
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DSHS testimony in which DSHS officials disavow a legal duty under

RCW 74.13.031(1) to the plaintiff children.

Q. What responsibility does 74.13.031, in your interpretation, impose on the
Department to serve homeless families with children without those
afflictions?

A: Without the -- 	 I

Q: Without the risk of abuse and neglect
A: Virtually none, in my opinion.

Tr. Exh. 38, page 26:1-7: Deposition Testimony of Richard Anderson.

a
Q: You do not see yourself as legally responsible for serving homeless

children who do not face risks of abuse and neglect.

A: Wel
 Objection. Relevance, your honor.

COURT:	 Overruled.	 : the
to

Q: And I will read the question from your deposition. I asked you, "Do
you have responsibility for assisting homeless families with children who
don't face abuse and neglect risks or are not referred to you for that
purpose?" Will you read your answer please?	 li&r

A: I said that, "I would say that we see ourselves having responsibility for
trying to assist those families in getting services. I wouldn't say that we
see ourselves as being legally responsible."

Testimony of Mr. Sid Sidorowicz, RP 5/23/94, page 56-57.

Q. ... Mr. Anderson, what responsibility did the department understand this
statute [RCW 74.13.031] to impose on it, to serve homeless families with
children who are not facing risks of abuse and neglect?

A. It's -- it's my view that the department's position was that homelessness,
per se, absent any other risks or conflict in the family, the — the — that
the statute did not impose an obligation to provide housing or specific
services to address homelessness.

Q. Thank-you. And you've testified that document, Exhibit 5, was written
in conformity with that view?

A. Correct.

Testimony of Richard Anderson, RP 5/24/95, page 24-25.
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B. DSHS Did Not Collect or Analyze Necessary Data.

'... the parties stipulate to the following facts:

2. The Department of Social and Health Services (DSHS) has not
conducted any studies and does not compile information or data
on the following:

2.1 homelessness among families with children in Washington
State, the causes of homelessness among families, its effect on
children and families, or its effect on the cost or accessibility of
DSHS programs for children and families;

2.2 the efficacy of DSHS's service delivery to homeless families as a
separate population in the State of Washington; ....	 _

CP 663-664 (Stipulation of Facts, § 2.)

Q. As a normal course of the department's business, you do not compile the
percentage of AFD's -- AFDC caseload or AFDC payments that goes to
homeless families, do you?

A. No.

Q. And the department does not keep track of how many homeless families
apply for AFDC and who are denied, does it?

A. No.

Testimony of Laurel Evans, RP 5/24/94, .page 64.

Q. And the department does not know what percentage of its additional
requirement expenditures [AFDC program] goes to homeless families,
does it?

A. It does not, no.

Testimony of Laurel Evans, RP 5/24/94, page 67.

Q. And DSHS does not have figures about how much of additional
requirements [AFDC program] goes to homeless families do they?

A. Correct.

Q. And it doesn't have figures about how much CEAP [AFDC program]
goes to homeless families, does it?

A. No.
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Q. And except for a response to a discovery request in this litigation, DSHS
does not have information about how much AFDC is paid to homeless
families, does it?

A. The -- The information is available, but since, we -- homelessness is not
an eligibility requirement, we don't track monthly what percentage of the
caseload are homeless who are getting AFDC, no.

Q. Are you saying it's in your computer system but you don't compile it?
A. Right. Right.

Testimony of Laurel Evans, RP 5/24/94, page 72.

Q. Thank-you. You spoke of the services you provide to protect children
from abuse and neglect; is it fair to say that most of these services are
difficult to provide to a homeless family?

A. I guess it makes it more difficult.

Q. And you've not made any assessment about the effect homelessness has
on the provision of those services, correct?

A. Correct.

Testimony of Sid Sidorowicz, RP 5/23/94, page 62.

C. DSHS Did Not Have, Consult, or Procure Necessary
Expertise.

The DSHS officials who drafted the plan and who testified on it

had no expertise and no prior experience in either homelessness policy

or in the design or evaluation of programs to assist homeless persons:

Q. I asked you, "do you feel qualified to determine what services an
effective plan would provide to homeless families with children." Would
you read your answer, please?

A. My answer, then, was "no."

Q. Do you feel qualified to determine what homeless families with children
would need from an effective plan?

A. No.

Q. Do you feel qualified to assess what homelessness does to families with
children?
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A. No.

Q. And you have never before evaluated the effectiveness of a program for
the assistance of homeless families with children, correct?

A. Correct.
Q. You've never worked in a shelter?
A. No.
Q. And you've not studied homelessness?
A. Not to any great extent.
Q. And don't, certainly, consider yourself an expert in this -- in this area?
A. Correct.

Testimony of Sid Sidorowicz. RP 5/23/94, page 52.

Q. Mr. Anderson, you have never designed-a program to address
homelessness among families with children, correct?

A. That's correct.

Q. You have never designed a program intended to assist homeless families
with children to address their homelessness, correct?

A. That's correct.

Q. You have never managed a program for the assistance of homeless
families with children?

A. That's correct. But --

Q. You — You have never managed a program -- you have never designed
or managed a program for the purpose of saving families with children
from homelessness?

A. That's correct.

Q. You have never evaluated the effectiveness of a program to address
homelessness among families?

A. That's correct.

Q. You've never worked for a shelter, have you?
A. I have not. I have not.
Q. You've never been employed by a shelter program?
A. No.

Q. You have never conducted studies about homelessness among families
with children?

A. No.

0
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Q. Other than reports in the general media, you have not read studies about
homelessness?

A. I have read portions of some study, a recent one, called The Nation in
Denial, I'm not sure that that qualifies as a study, I think it does.

Q. This must be a recent reading on your part?
A. Since the deposition, that's correct.
Q. You have been studying up, Mr. Anderson?
A. Well, I wouldn't call it studying up.

Q. And in general, you would lack the expertise to tell us what a plan would
have to provide to homeless families in order to be effective?

A. That's correct.

Q. Except you do think that shelter is an unavoidable need for these
families?

A. I would agree with that, yes. I don't think it's the only need.

Q. And you just testified that you're the person responsible for implementing
the Comprehensive Plan to Coordinate Services for Homeless Families?

A. One of the people, yes.

Q. And you don't feel yourself qualified to estimate the number of homeless
families who will be affected by this plan?

A. I do not.

Testimony of Richard Anderson, RP 5/24/94, pages 19 - 22.

Q. Miss Evans, you testified that your level of — or that your area of
expertise are income assistance programs, AFDC, general assistance, food
stamps; is that correct?

A. Yes.

Q. Am I right that you have not evaluated plans for the provision of services
to homeless children?

A. Well, that depends on what you mean by evaluated. I --

Q. Assessed whether they are effective or adequate in serving the needs of
homeless children?

A. No.
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Q. And am I also correct that you do not consider yourself qualified to
assess the effectiveness or the adequacy of the department's
comprehensive plan, which you looked at, which is Exhibit 5 in this case?

A. No.

Testimony of Laurel Evans, RP 5/24/95, pages 60-61.

Q. Mr. Wilson, you don't supervise any homelessness assistance program,
correct?

A. Yes, correct.

MS. CLARK-MAHONEY: I will object here as it is -- this would be an
continuing objection. I think this line of questioning is irrelevant.

Q. Correct, you don't?
A. Correct.
Q. And you've never supervised a homelessness assistance program?
A. Correct.
Q. And you've never designed a program of homelessness assistance?
A. Correct.
Q. And you've never worked in one?
A. Correct.
Q. Never worked in a shelter?
A. Correct.

Q. And you've never evaluated the effectiveness of a homelessness assistance
program?

A. Correct.
Q. And you've never conducted a study on homelessness?
A. Correct.

Q. And you don't feel yourself qualified to design a program for the
assistance of homeless families?

A. Correct.

Q. Nor are you qualified to evaluate the effectiveness of a plan for the
assistance of homeless families?

A. Correct.

Video Testimony of Charles Wilson, pages 45-47.
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None of the other people that DSHS listed as drafters of its plan

had expertise.

Q. You don't know any -- you know the other people on that list; do you
not? Do you know most of them?

A. I know most of them.

Q. And you don't know any of the other people on the list as being on the
list because of any expertise they have in homelessness assistance, do
you?

A. Not that I know of.

Testimony of Sid Sidorowicz, RP 5/23/94, pages 53-54.

Q. To the best of your knowledge, do you know any of those people on that
list to be experts in the design of plans for the assistance of homeless
families with children?

A. To the best of my knowledge, none of them are experts on the issue of
homelessness.

Q. Let me show you, Mr. Anderson, Exhibit 1, on page 1 and 2, are listed
the people who wrote this document, do you see it there?

A. Yes, I do.

Q. The list continues on to the following page, I believe. Mr. Anderson, and
you don't recognize, any people on that list, either, as experts in the
design of plans to assist homeless families with children?

A. I don't know that any are. I don't know all of the people, so I can't
answer that totally.

Testimony of Richard Anderson, RP 5/24/95, pages 25-26

DSHS also did not consult any experts, other providers of

services, or other governmental agencies:

Q. Mr. Sidorowicz, in drafting this document, Exhibit 5, did you consult
with any shelter managers?

A. I didn't.
Q. Did you consult with any public housing authority managers?
A. No.
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Q. Did you consult with anybody from HUD, housing and urban
development department?

A. No.
Q. Did you consult with any homeless families?
A. No.
Q. Did you consult with any managers of the multiservice agencies?
A. No.
Q. Did you consult with any managers of the United Way agencies?
A. No.

Q. Did the department publish a draft of this plan for the purpose of
soliciting public comment on it?

A. No.

Testimony of Sid Sidorowicz, RP 5/23/94, page 58-59.

D. DSHS Did Not Seek Any Appropriations.

DSHS has not sought any appropriation to address homelessness

among children. When writing or proposing it own budget, DSHS has

not presumed that it has a legal obligation to serve homeless families

with children under RCW 74.13.031(1):

" ... the parties stipulate to the following facts:

4. DSHS has not sought any legislative appropriation nor has the
legislature appropriated any funds for service programs that have
homelessness as an eligibility requirement to be administered by
DSHS, except for the homeless day care program.

CP 664 (Stipulation of Facts.)

Q: Has the Department ever proposed a budget, that you're aware of, which
presumes it to have a legal obligation to serve homeless families with
children under 74.13.031?

A (Secretary Jean Soliz): I don't know -- not that I'm aware of?

Q: Has the Office of Financial Management, as far as you're aware, ever
presumed a duty to serve homeless families with children under 74.13.031
when it made its budget estimates?

A: Not that I'm aware of.

Tr. Exh. 43 (Deposition of Secretary Jean Soliz.)
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Q. Mr. Creager, what does that [no appropriation request] tell you about
their planning effort in this --

A. Well, I guess it doesn't surprise me that they would not have sought any
appropriation, because they don't have any idea of the nature of the
problem, because they haven't collected any data, nor have they analyzed
any programs.

It -- it tells me that they have not requested funds from the legislature,
which doesn't surprise me, because, were they to go to the legislature,
with a budget request, any reasonable legislator would want to know why
they needed such money, and they, of course, couldn't answer that
question having not undertaken a planning effort.

Testimony of Kurt Creager, RP 5/31/95, page 33.

V. NECESSARY ELEMENTS OF AN ADEQUATE PLAN

"[A]n effective plan to address the needs of homeless children

would include prevention services; adequate emergency programs; and

programs to assist families to obtain affordable housing." CP 1249

(Finding of Fact No. 7.) This finding is based on the uncontested expert

trial testimony:

Q. Would you describe the elements of what you would regard to be an
adequate plan for our state's population of homeless families?

A. I think an adequate plan, first of all, must have prevention. Prevention is
both more cost-efficient and also it is much more humane to keep
families in their own — own homes. It makes much more sense for
communities. If we're not able to prevent homelessness, we must have
adequate shelter resources, so families in crisis can receive — can be taken
out of campgrounds, off the streets, and receive the help they need.

And the third part would be transitional housing resources and rent -
rental assistance — transitional rental assistance, to help families who are
in shelters move onto a better situation where they can get their lives
back together.

Testimony of Martha Dilts, RP 5/25/94, page 43.

0
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Q: ' ... [W]hat should the state of Washington have in their comprehensive
plan to adequately assist homeless families?

A. The State, to adequately assist homeless families, a state's comprehensive
plan would have to have adequate programs to meet three elements of
need:

It would have to have adequate homelessness prevention programs, which
Washington, as I've testified, does not have. It would have to have
adequate emergency programs for families that become homeless, and it
would have to have adequate programs to assist families to relocate to
permanent, affordable housing.

Testimony of Barbara Sard, RP 4/26/94, page 26.

Q. Dr. Shinn, what do you believe are the elements necessary for an

effective plan for Washington State's homeless children?

A. Well, I would say there are five elements that I would say that would be
essential to an effective plan: One is a needs assessment on a
county-by-county basis. ..The second element would be preventive
services and you've pilot-tested some of those preventive services and
found them effective here in Washington, and they've been effective in --
in other states. .. .
I think the third element is shelter. That is when we've talked about the
problems that homeless children face, we're primarily talking about
children who are in shelter and children who are not even in shelter are
far worse off.	 And we see that, really, in the Stanford study, there are
very few other studies that have looked at children who aren't even in
shelter, but it certainly makes sense that children who are exposed to the
elements, or moving around from place to place, are not in a position to
receive other kinds of services that might be helpful to them. It's very
hard to have daycare services if you're not in a — a fixed place of
residence. It's very hard for families to receive mental health services if
there's not a place they have to stay, and if they're worried about where
the next meal is coming from and where they're going to sleep that night.
So that I would say that shelter to allow families to become stable, to
allow parents to try to plan for the family and to try to find housing for
the family, to allow for the delivery of other kinds of services is an
essential element of a plan.

Fourth, I think you want something to remediate homelessness, to move
families into permanent housing as swiftly as possible. There's a lot of
research, and I could talk about it, that suggests that instability is very --
or stability — is very important in children's lives, ... So, providing a
stable environment for children is essential, and shelter just doesn't do
that by itself. Shelter's certainly more stable than being in cars or
abandoned buildings or on the streets, but it's not sufficient to allow for
children's further growth and development. So a successful plan would
have to -- or an effective plan would have to move families into
permanent housing.
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And the fifth element of a plan would be evaluation. That is, you have
to see whether what you're doing is working. You have to monitor it and
see whether it's having an effect on the overall numbers of families that
are homeless, and on the well being of children who become homeless, or
who are prevented from becoming homeless.

So, I would say needs assessment, prevention, shelter, remediation, or
permanent housing, and evaluation would be important elements of a
plan.

Testimony of Dr. Marybeth Shinn, RP 5/26/94, pages 71-75.

Q. Would you explain the basis and the reasons for your assessment
[referring to Mr. Creager's conclusion that DSHS's plan is not adequate]?

A. Well, I think any effective homeless assistance program would have three
—	 characteristics: One would be homeless prevention, and homeless

prevention services are not, at all, contained in this document.

The second would be a coordinated and effective emergency services
network, emergency shelter in particular, and emergency shelter is not
identified in this plan whatsoever.

And third, in order to assist people, to stabilize, there needs to be a
transitional housing program element, and that element is missing in this
document, also.

Testimony of Kurt Creager, 5/31/94, pages 20-21.

VI. DSHS'S "PLAN" DOES NOT ADDRESS HOMELESSNESS.

DSHS identified two documents as its "pl an" under RCW

74.13.031(1) for homeless children: its federal Child Welfare Plan (Tr.

Exh. 1) and a document entitled "Comprehensive Plan to Coordinate

Services for Homeless Children and Families" (July 1993) (Tr. Exh. 5);

CP 1249 (Finding of Fact No. 8.) . "Exhibit 5 is not a coordinated or

comprehensive plan that addresses the needs and care of homeless

children." CP 1251 (Finding of Fact No. 14.) "Almost every witness

who testified, testified to that effect." CP 1259 (Oral Verdict). Exhibit
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1 is only the plan that the federal government requires as a condition of

getting federal child welfare funding for other purposes. Neither

document lists any of the necessary elements of an adequate plan for

addressing homelessness among children:

A. DSHS's "Plans" Were Written for Other Purposes.

Trial Exhibit 1 is DSHS's federal Child Welfare Plan. This

"was prepared exclusively for the purpose of complying with the -

require-ments of [federal law] as a prerequisite to the state receiving

federal funding." CP 1250 (Finding of Fact No. 9.) "According to

DSHS's own witnesses, Exhibit 1 was not written to comply with

[RCW 74.13.031 (1)] and adequate provision or provision for homeless

children is not part of the federal government criteria." CP 1259 (Oral

Verdict):

Q. And what's the purpose of this plan [Exhibit 1?]

A. To fulfill the requirements of the Title 4(b) of the Social Security Act
that requires each state to -- to submit a child- welfare plan.

Testimony of Sid Sidorowicz, RP 5/23/95, page 35.

Q. Mr. Anderson, let me ask you a couple more questions about this
document, Exhibit No. 1. Now, this document was not written to comply
with 74.13.031, correct?

A. Correct.

Q. And it is not intended or designed to provide assistance to homeless
families with children, correct?

A. Not per se, no.

Testimony of Richard Anderson, RP 5/24/95, page 27-28.
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Q. ... In seeking the federal government's approval of this document
[Exhibit 1], we don't have to show the federal government that it makes
adequate provision for homeless families?

A. That's correct.

Testimony of Richard Anderson, RP 5/24/95, page 30.

Trial Exhibit 5 was not prepared to fulfill the requirements of

RCW 74.13.031(1). "[It] was prepared to respond to this lawsuit." Sub

No. 248, page 4 (Finding of Fact No. 10):

Q. Okay. Let me try again. Mr. Anderson, what responsibility did the
department understand this statute to impose on it, to serve homeless
families with children who are not facing risks of abuse and neglect?

A. It's -- it's my view that the department's position was that homelessness,
per se, absent any other risks or conflict in the family, the -- the -- that
the statute did not impose an obligation to provide housing or specific
services to address homelessness.

Q. Thank-you. And you've testified that document, Exhibit 5, was written
in conformity with that view?

A. Correct.

Q. And your understanding is, in fact, that this document, 5, this
comprehensive plan, is not the plan mentioned in 74.13.031?

A. Correct. That's my understanding, my opinion.

Testimony of Richard Anderson, RP 5/24/94, pages 24-25 (emphasis added)
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B. DSHS Lacks Necessary Elements of a Plan for Homeless
Children.

' ... the parties stipulate to the following facts:

3. There is no DSHS service program for families with minor
children that has homelessness as an eligibility requirement, except
for the homeless day care program."

CP 664 (Stipulation of Facts, § 3•)'

The unanimous and uncontested expert testimony concluded that

DSHS's plans do not provide assistance that is designed or has the

effect of addressing the homelessness of children.

Q. And in your opinion are any of these elements [assessment of needs,
preventive services, shelter, transitional services, and evaluation] present
in the State's plan?

A. I'm afraid I really don't see any of those elements in the State's plan.

Testimony of Dr. Marybeth Shinn, RP 5/26/94, pages 75. See also Id. at 79.

Q. So you've described what you think needs to be in an adequate plan; does
the department's comprehensive plan, Exhibit No. 5, meet on those
standards, in your opinion?

A. Absolutely not.

Testimony of Barbara Sard, RP 5/26/94, page 33. See also, Testimony of Kurt
Creager, RP 5/31/94, page 20-21, 23, Testimony of Martha Dilts, RP 5/25/94, page 43,
22-43.

3	 The homeless day care program is a "very small program" serving 50 children
a night statewide in shelter. It is not available to unsheltered children. It began as a
federal program. Testimony of Martha Dilts, RP 5/25/94, pages 29-30.
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C. DSHS Lists Services Not Intended or Designed to Address
Homelessness.

DSHS's two plans list services that are not intended or designed,

even by DSHS, to address homelessness. Most of the services pertain to

children facing risks of abuse or neglect. CP 1250. ` (Finding of Fact

No. 10.) The other listed services are provided under other laws for

other needs. E.g., Food stamps, Juvenile Rehabilitation Services for

youthful offenders, Medicaid, public assistance, Indian Child Welfare,

Child Care Programs; Adoption and Adoption Support Services;

Refugee Assistance; Western State Hospital; Alcohol and Substance

Abuse; Vocational Rehabilitation. See Tr. Exh. 5. All of these

services are established and administered pursuant to other laws. See

Sub No. 205, Attachment A, Plaintiffs' Trial Brief.°

Q. Okay. The focus of this plan, kind of the trial buffer plan, is to protect
children from abuse and neglect; is that correct?

A. Correct.

Q. Assistance to children who are homeless and who do not face risks of
abuse and neglect is only incidental to those services?

A. Correct.

Testimony of Sid Sidorowicz, RP 5/23/95, page 56.

Attachment A to the Plaintiffs' Trial Brief lists the state and federal statutory
bases for services listed in Exh. 5. The respondents asked the trial court to take
judicial notice of this information. Id. at 7. The trial court agreed to take judicial
notice to the extent respondent's counsel referred to this information in argument. RF
5/31/95, page 65. Counsel did make this reference. RP 5/31/95. page 99.
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Q. I want to be clear from you, Mr. Sidorowicz, that these are services that
are primarily designed for abuse-and-neglect children, correct?

A. Correct.

Q. You list them only because, in your view, they also have an incidental
benefit to homeless children who are also abused and neglected, correct?

Testimony of Sid Sidorowicz, RP 5/23/94, page 62-63.

Q. And the system you described today is not intended or designed to
address the homelessness of families?

A. Correct.
Q. And homelessness, in fact, by itself is not a reason to screen in a family?
A. Correct.

Video Testimony of Charles Wilson, page 39.

Q. You were asked by Secretary Soliz to help write this comprehensive plan,
what we've marked as Exhibit 5, correct?

A. Correct.

Q. And she asked you to draw up a list of the department's preexisting
services, correct?

A. Correct.

Q. She didn't ask you to draft a plan that would adequately serve our state's
population of homeless families?

A. No.
Q. Just to list the preexisting services that the department provides?
A. Well, and some enhancements to those.

Q. Some enhancements. But — and she didn't ask you, even, to assess the
effectiveness of those preexisting services to homeless families?

A. No.
Q. And in drafting the plan, you didn't feel you had the ability to

contemplate additional housing assistance for homeless families beyond
what DSHS was already providing, correct?

A. Correct.

Testimony of Sid Sidorowicz, RP 5/23/95, page 54.
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Q. Mr. Anderson, you mentioned, you just testified that abuse and neglect
was not necessarily an element for services, as Ms. Clark-Mahoney asked
you about, neither is homelessness, right?.

A. That's correct.

Q. Juvenile rehabilitation services, you don't have to be homeless to get
those, you have to be youth convicted of a crime?

A. Correct.

Q. For refugee assistance, you don't have to be homeless, you have to be a
refugee?

A. Yes. I am not familiar with all the eligibility requirements, but that's
one, certainly.

Q. And you're not qualified to-assess the effects that these have on our
state's population of homeless families, correct?

MS. CLARK-MAHONEY: Objection, asked and answered.
THE COURT: Overruled.

A. I have an opinion but I'm probably not considered an expert.

MR. MIRRA: I have no further questions of Mr. Anderson.

Testimony of Richard Anderson, RP 5/24/94, page 33.

Exhibit 1 does not even include service to homeless children

among its list of long range goals, training plans, or present gaps in

services:.

Q. Okay. This program [Exhibit 1] also lists the long-range goals — I mean,
this document also lists long-range goals, correct?

A. Yes.

Q. Homelessness — serving homelessness among our state's families is not
listed, correct?

A. That's my recollection.
Q. This document you mentioned lists training plans, correct?
A. Yes.
Q. There's no mention in the department — in the document's description of

training plans for serving homeless families, correct?

A. I -- I think you're correct.
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Q. The document lists even gaps in services?
A. I -- I am sure it does.

Q. There's no mention in the description of service gaps for homeless
families?

A. I think that's correct.

Testimony of Richard Anderson, RP 5/24/94, page 29.

Q. Now, homeless families, or a homeless family, would not necessarily be
eligible to receive AFDC; am I correct?

A. That's correct.
Q. They would have to meet the AFDC eligibility requirements?
A. Correct.

Q. And some of those requirementsconcerning eligibility for the AFDC
program would exclude a homeless family, even if that homeless family
had less income than what AFDC pays; is that not correct?

A. It's possible, yes.

Q. It's possible that a homeless family would be ineligible to receive AFDC
because the primary wage earner worked more than 100 hours in a
month; am I not right?

A. Correct.

Q. And it's — it would also be possible that a homeless family — a
two-parent homeless family with zero income -- would not be eligible for
AFDC if they had not worked enough during the last 13 work quarters; --

A. Correct.
Q. — is that correct?
A. Yes.

Testimony of Laural Evans, RP 5/24/94, pages 63-64.

Q. Before I ask you — before we go through this in detail, would you give
us the summary basis, the summary reasons for your assessment [that
Exhibit 5 "will have no appreciable effect on the lives of homeless
families in Washington State."]

A. Okay. First, this plan does not include what homeless families need
most, which is housing assistance. Secondarily the services contained in
this document are already existing services which were not designed as
homelessness assistance, which were designed to help poor -- poor family
-- already poor families, but not help people once they'd -- they'd gotten
into a crisis. And the other reason is, in terms of coordination, I don't
believe that that would appreciably affect a homeless family.
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Service providers already are very well coordinated in this state, and
more coordination would just end in longer waiting lists, since both the
shelters and the public housing authorities are completely filled.

Q. Do you see anything new in this document for the assistance of homeless
.	 families?

A. No. I do not.

Testimony of Martha Dilts, RP 5/25/94, page 23.

Q. Would you assess those [AFDC] programs in their effect on homeless
families with children, please?

A. Again, I don't believe that they will have or have had any appreciable
affect on homeless families; they are not designed for homeless
assistance. Again, they don't include any type of housing assistance.
AFDC was -- was not designed-with homeless families in mind; it does
not help families who in — who are in a particular crisis. It pays only 47
percent of the standard of need. I would estimate that only 60 to 75
percent of the homeless families in the state are even eligible.

Testimony of Martha Dilts, RP 5/25/94, page 24.

Q. Do you regard the food stamp program as a homelessness assistance
program for our state's homeless families?

A. No. I do not.
Q. In what way?

A. Food stamps was not designed for homeless families. Again,
homelessness is not an eligibility criteria. It provides -- it certainly
provides food to buy food stamps, but it can't be considered homeless
assistance any more than any other noncash item, like Medicaid, for
example, could be considered homelessness assistance. It doesn't provide
housing assistance.

Q. Medicaid is listed as well on this plan? You see it there on page — page
7?

A. Yes.
Q. What about Medicaid as a homelessness assistance program?

A. Again, I'd — I do not, any more than any other program that provides
noncash assistance, I would say that it's — I believe the federal
government does not either, that is why under McKinney they started
special programs to provide additional access for homeless individuals
and families to medical services. Because Medicaid, indeed, was not
homelessness assistance.

Q. On page 3, Ms. Dilts, are listed an array of what are called "children's
services," do you see that there?
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A. Yes, I do.

Q. Would you assess for us, your view of these children's services as
homelessness assistance for assistance of our state's families who are
homeless?

A. I do not believe these services are -- are homeless assistance. They are
services for abused and neglected children; they're very discrete
programs. Most homeless families do not have need for them. Again --
and the homeless families that do, in my experience, they were extremely
hard to access.

And again they don't provide what homeless families need the most,
which is homeless — which is housing assistance. And homelessness is
not an eligibility requirement for any of these programs. 	 -

Q. On page 6 are listed Indian child welfare services, Ms. Dilts, these are
—essentially the same children services but for Native American children; is

your view the same?

A. Yes, it is. These are not homeless assistance programs.

Q. Could you turn to page 5, please. Do you see the homeless child care
program?

A. Yes.
Q. Are you familiar with this program?
A. Yes, I am.
Q. Okay. And how do you come to know of this program?

A. I'm familiar with it because of my association with Morningsong Child
Care, which was located at Seattle Emergency Housing Service.

Q. Okay. Do you know how this program started?
A. It was a federal program.
Q. Do you know how big it is?

A. It's a very small program; it only provides about a half a million dollars a
year, and that's statewide, which means that approximately 50 children a
night can be served under it.

Q. Fifty children statewide?
A. Statewide.
Q. Okay. So it's not available to all families in shelter?

A. No. It's not available to all families in shelter; in fact, it would not meet
the needs of Seattle Emergency Housing Service. And it's certainly not
available to families who aren't in shelter, and my experience is that if
families don't have housing, then they really can't access child care
resources.

Q. And did this -- does did this program provide shelter?
A. No. It does not.
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Q. On the same page, 5, underneath there is listed the regular child care
service program in this state; what's your view of these child care
subsidies as assistance to homeless families?

A. They are not available to homeless families. Again, they weren't
designed for homelessness assistance, which is why I assume the
homeless child care was -- was initiated. And again, they don't provide
housing subsidies; so unless a family has housing, they're impossible to
access.

Q. After that are listed, on page 6, adoption — adoption support services, do
you see that there?

A. Yes, I do.

Q. Ms. Dilts, does your profession regard adoption and adoption support
services as assistance to homeless families?

A. No. We do not. It's an extremely rare homeless family that uses
adoption or adoption services to — to help with what it's going through,
and again, they don't provide assistance -- housing assistance for
homeless families.

Q. Would adoption, in your view be — is that customarily an appropriate
service for a homeless family?

A. No. It is not, nor is it one that they request.

Q. Underneath that are listed juvenile rehabilitation services, do you know
what those are?

A. Yes, I do.
Q. What do you know about those?
A. I know that they're services for youthful offenders.

Q. Does your profession regard services for youthful offenders as assistance
to homeless families with children?

A. No. We do not. Again, it does not relate to keeping — keeping the
family get — together, and it's for a different population, and it doesn't
provide housing assistance for homeless families.

Q. And underneath that, the document lists refugee assistance, what's your
view of refugee assistance as a program for our state's homeless families?

A. I also don't consider this homeless assistance, that is not — it doesn't
provide — it doesn't provide housing. Refugees are an extremely small
part of the overall population of homeless families in Washington State.

Q. All right. Moving on to page 7, at the top are listed our state's mental
health services including two programs in the Western State Hospital?

A. Umm-hmm.
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Q. Do you have it there?
A. Right.

Q. Ms. Dilts, give us your view of the mental health services and whether
these services are appropriate for homeless families with children?

A. I do not believe these are appropriate services for homeless families with
-- with children. They may, indeed, be appropriate for some part of the
single, adult population who tends to be of more psychiatric illness. In
my experience with homeless families, there were very few that had
severe psychiatric problems;

Q. Ms. Dilts, I have a similar question for the next item listed on this plan:
alcohol and substance abuse services. Would you assess the services
listed there for our state's population of homeless families?

A. Again, I do not see it as homelessness assistance. As with mental health
services, unless people have a place to stay, it's really hard to provide
alcohol and substance abuse services. Again, the services will much more
primarily effect the single -- single, adult male population. And as --
along with medical assistance, both mental health services and alcohol
services have been specially -- some of them have been specially funded
through the federal government with the acknowledgment the traditional
services don't work without housing and special access.

Q. Underneath that are listed vocational rehabilitation services, could you
give us your assessment please, of those services in assisting
homelessness?

A. Again, I do not believe these are homeless assistance programs. They
don't provide the housing that people need; unless people have housing, it
is next to impossible to go through a job training program or to hold
down a job.

Testimony of Martha Dilts, RP 5/25/94, pages 27-33.

Q. Do you have an opinion regarding the effectiveness of this child welfare
system [Exhibit 5] in addressing the problems of homeless families in
Washington State?

A. All right. I would say that, overall, this seems to be a catalogue of
existing services to which, not — most of which are not targeted to
homeless children and families, but which families are -- have available
to them in the state of Washington, and most of it does not seem to be
targeted towards homelessness and, most of all, have very little impact on
homeless children.

Testimony of Dr. Marybeth Shinn, RP 5/26/94, page 64. See also Id. at 66.
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D. DSHS Did Not Even Assess Whether These Other
Services Would Help Homeless Families Who Need Them.

.. the parties stipulate to the following facts:

2. The Department of Social and Health Services (DSHS) has not conducted
any studies and does not compile information or data on the following:

2.1 homelessness among families with children in Washington State, the
causes of homelessness among families, its effect on children and
families, or its effects on the cost or accessibility of DSHS programs for
children and families;

2.2 the efficacy of DSHS's service delivery to homeless families as a
separate population in the State of Washington; ...

CP 663-664. (Stipulation of Facts.)

Q. You were asked by Secretary Soliz to help write this comprehensive plan,
what we've marked as Exhibit 5, correct?

A. Correct.

Q. And she asked you to draw up a list of the department's preexisting
services, correct?

A. Correct.

Q. She didn't ask you to draft a plan that would adequately serve our state's
population of homeless families?

A. No.
Q. Just to list the preexisting services that the department provides?
A. Well, and some enhancements to those.

Q. Some enhancements. But — and she didn't ask you, even, to assess the
effectiveness of those preexisting services to homeless families?

Testimony of Sid Sidorowicz, RP 5/23/95, page 54.

Q. You can't tell us how much of these services could — even goes to
homeless families, can you?

A. No. I couldn't.

Q. And you — you have no basis to evaluate how effective these programs
are for homeless families whose children get these services?

A. No. I haven't.
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Q. For home-based services this, like the other, is for children facing risks of
abuse and neglect?

A. Correct.
Q. Not for homeless children who do not face risks of abuse and neglect?
A. Correct.

Q. And you can't tell us, even for those few children who are facing abuse
and neglect and who are homeless, how much of this money goes to
them?

A. Correct.

Q. And you can't tell us, even of the money that goes to them, how much of
it goes for shelter and housing?

A. That's correct.

Q. And you have no basis to assess the effectiveness of this program to serve
even that population?

A. Not without going through a great deal of work.
Q. Which you have not done.
A. Correct.

Q. Mr. Sidorowicz, family preservation services. I have some similar
questions on family preservation services. This, like the others, is for
children who are facing risks of abuse and neglect, correct?

A. Correct.

Q. Not for homeless children who would not be facing risks of abuse and
neglect?

A. Correct.

Q. And you're not in a position to tell us what effect this has on our state's
population of homeless families?

A. No.

Q. And you're not even in a position to tell us to what extent these services
get to those homeless children who are facing risks of abuse and neglect?

A. Correct.

Q. And you don't know how much of these services would even be available
to homeless children facing risks of abuse and neglect?

A. I mean all those services are available to families serving -- facing abuse
and neglect who are homeless. I'm not sure I got the question right.
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Q. You can't tell us how much of these services are getting to homeless
children —

A. Correct.
Q. -- who are facing risks of abuse and neglect?
A. Right.

Q. And even assuming that there are some who get it; you haven't evaluated
the effect it has?	 I

A. Correct.

Q. You've not evaluated whether it's addressing their homelessness or even
whether it's addressing their abuse and neglect risks, correct?

A. Not for that subset of the population. We have studies about our ability,
through that program, to address abuse and neglect risks.

Q. But not for the subset of homeless children?
A. Right. Specifically.

Q. And wouldn't you need to know that, wouldn't you need to make that
assessment in order to evaluate this program as a homelessness-assistance
program, as a planner?

A. I guess if — if that were only the exclusive thing I were asking.

Q. Well, that's what I'm asking you about. That's what — essentially what
this case is about. I'm asking: Wouldn't you need to know that in order
to assess this program as a homelessness-assistance program for the
abused and neglected children?

A. Well, I would also want to know how many families we've served who
had the potential of becoming homeless if their child were removed their
the home; and — so it wouldn't — it wouldn't be a homeless family that I
had served, but it was one who had the potential for it, and we had
averted that; so that would be an additional thing I would want to know.

Q. You would want to know that, too, okay.
The last program that you listed, Mr. Sidorowicz, was the family home
support program. Now, this is not available to homeless families,
correct?

A. Not that I know of, no.

Q. In fact I asked you that: Would this be available to homeless families?
-- talking about the — Would you read your answer?

A. "I don't believe so."
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Q. And if these four programs did have any effect on our population of
homeless families, who don't face risks of abuse and neglect, it would
only be an incidental result, correct?

A. Correct.

Testimony of Sid Sidorowicz, RP 5/23/94, 64-68.

Q. Mr. Sidorowicz, before we broke, I mentioned that the plan [Exhibit 5]
listed the AFDC programs, on page 2 and 3, you're not in a position,
now, to tell us what effect these programs has on our state's population
of homeless families are you?

A. No. I'm not.

Q. And in fact one of the plans you are offering us is to refer homeless
families to the welfare office, correct?

A. Yes.

Q. Okay. Do you — You're not in a position, though, to tell us what effect
that would have on our state's population of homeless families, are you?

A. Not in any specific numerical terms; but I would assume that, to the
extent that we can make additional referrals for people who are eligible
for programs that they don't know about, it would diminish their
homelessness.

Q. You don't know, though, if that impact will be significant or
insignificant?

A. No, I don't.

THE COURT: Which office were you referring to?
MR. MIRRA: The welfare office.
THE COURT: Okay.
MR. MIRRA: Where you go to get AFDC.
MR- COLLINS: I believe in the plan they're referred to as Coos.
MR. MIRRA: Coos.
MR. COLLINS: Community service offices
THE COURT: Okay. Coos.

Q. And you would list AFDC as a homelessness-assistance program for the
money it provides, correct?

A. Correct.
Q. In the same way that you would list any income program?
A. Yes.
Q. Social Security?
A. Yes.
Q. Supplemental Security Income?
A. Yes.

C
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Q. Unemployment compensation?
A. Yes.
Q. Worker's compensation?
A. Yes.
Q. Retirement income?
A. Yes.
Q. Even public employment?
A. It depends on what context, but, yes.

Q. Mr. Sidorowicz, referring to the document, Exhibit No. 5, you list
adoption and adoption support services on page 6; do you see it there?

A. Yes.

Q. We have covered all the child -- the children's services before that. Let
me ask you about adoption support services. You don't have any basis,
do you,'to assess what effect adoption services would have on our state's
population of homeless families, do you?

A. No.
Q. Underneath that is listed Indian child-welfare services, do you have any

basis to assess what effect Indian child-welfare services would have on
our state's
population of homeless families?

A. No.

Q. Underneath that are juvenile rehabilitation services, this is what you are
presently directing, the DJR?

A. Correct.

Q. This is services for offenders, youthful offenders, correct?
A. That's right.

Q. And you list this as a homelessness-assistance program, or a program for
homeless families? Do you see that?

A. At least for homeless youth.

Q. Okay. Do you have any basis to assess the effect this would have on our
state's population of homeless families?

A. Well, I — I guess, and this runs to all the questions about what we mean
by that; I know that I've been saying that I don't have a — a basis, but,
you know for juvenile rehabilitation, I can go through, I can have staff go
through every case file of every youth in the system and find out how
many, or identify who was homeless at the time they were incarcerated
and charged. And I imagine that in some of the other cases, with a --
with a great deal of research, we might be able to assess the impact. But
if you're asking, today, do I have a basis of assessing that impact on
homelessness, I'd say no.
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Q. And you did not have a basis at the time you wrote this -- this document?
A. No more than I have today.

Q. Okay. On page 7, Mr. Sidorowicz, are references to mental health
services: Western State Hospital, Eastern State Hospital. Let me ask you
to refer to, to save some time, D, E, F, and G, they're on page 7; you
don't have a basis, similarly, to assess the effect these would have on our
state's population of homeless families, do you?

A. No. I don't know, although on -- on G, in the Homeless Task Force
Report, they identified medical assistance as an area that we should
augment to reduce homelessness. And I don't remember in -- in that case
if they had a specific effect, a numerical effect, tied to that; but I know it
was in their list of recommendations.

Q. You mentioned, when Mr. Collins was asking you about Medicaid, that
you consider it to be a homelessness-assistance program, because it
provides a service that people would otherwise not have to spend money
on, correct?

A. Correct.
Q. In the same way that food stamps provides a service?
A. Correct.
Q. Transportation subsidies, correct?
A. Correct.

Q. And in the same way, we would be able to count a shelter in the housing
assistance as a medical program, because it would free up income in the
same way?

A. Assuming they had income to spend and --
Q. Thank-you.
A. -- they had shelter.

Q. Thank-you. And we don't know, from the work you did for this
document, what effect these plans would have on our state's population of
homeless families, because we've not done that assessment?

A. No. Not — not directly. I can only go to the homeless task force report,
again, that addressed the comprehensive nature of the problems that lead
to homelessness and their recommendation that we provide a number of
other services as well as link and coordinate services that currently exist.

Q. The document mentions your plans to refer these families to shelters and
so forth, correct?

A. Correct.
Q. Are you aware of the turn-away rate that our state's shelter system has?
A. Other than your providing it in my deposition, no, I wasn't aware.

Q. You're — you're — That wasn't -- that wasn't a piece of information
you had when you wrote this document?

A. No.
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Q. You also are planning to refer people to our state's public housing
authorities. Mr. Sidorowicz, are you aware of the waiting lists at public
housing authorities?

A. No. I'm not.

Testimony of Sid Sidorowicz, RP 5/23/94, pages 73-78.

Q. Page 9, at the top, or at the bottom, you list -- Now, let's see. This
training you list, on the bottom of page 9 [Exhibit 5], do you see it there
Mr. Sidorowicz?

A. Yes.
Q. Do you know what significance that will have —	 _
A. No. I don't.
Q. -- on the state's population?
A. No. I don't.	 —

Q. When you were discussing these matters in response to Mr. Collins'
question, he asked you about some parts of the Exhibit 1, the Child-
welfare Plan; you mentioned the Family Policies Initiative; Mr.
Sidorowicz, you're not in a position to tell us now, what effect that will
have on state's population of homeless families, are you?

A. Not in exact terms, no.

Testimony of Sid Sidorowicz, RP 5/23/94, pages 79-80.

Q. And in fact, Mr. Anderson, you're not in any better position to assess the
impact this document [Exhibit 1] would have on our state's population of
homeless families than Exhibit No. 5; is that correct?

A. Correct.

Testimony of Richard Anderson, RP 5/24/94, page 30.
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E. These Other Services Would Not Work For Homeless
Families That Need Them.

DSHS's services listed in its plans are intended and designed to

address needs other than homelessness. Even for those homeless

families with these other needs, the services would not be effective or

even accessible while the family remained homeless:

Q. On page 3 [of Exhibit 5], Ms. Dilts, are listed an array of what are called
"children's services," do you see that there?

A. Yes, I do.

Q. Would you assess for us, your view of these children's services as
homelessness assistance for assistance of our state's families who are
homeless?

A. I do not believe these services are -- are homeless assistance. They are
services for abused and neglected children; they're very discrete
programs. Most homeless families do not have need for them. Again --
and the homeless families that do, in my experience, they were extremely
hard to access.

Testimony of Martha Dilts, RP 5/25/94, pages 28. Sees also, pages 30 ("And its [day
care] certainly not available to families who aren't in shelter; and my experience is
that if families don't have housing; then they really can't access child care resources . .
. so unless a family has housing, they're impossible to access.")

Q. Would all the services that you described, with Mr. Collins, do any good
without shelter and housing?

A. Absolutely not.

Q. Would all the coordination, that you referred to, do any good without
shelter and housing?

A. No. Without shelter and housing, we're — we're coordinating, but
families do not have a chance to get their lives together and to access the
other needed services.

Testimony of Martha Dilts, RP 5/25/94, pages 60.
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F. DSHS Does Not Coordinate.

"Although DSHS has begun in Exhibit 5 to recognize the need to

coordinate with other agencies, it has proposed to do so in an extremely

limited fashion that will have little impact." CP 1251 (Finding of Fact,

No. 14.)

The trial court further found:

The State agencies have not coordinated their services or
their goals concerning homeless families and their
children. There is no plan that coordinates the services
provided at the state level. At the local level, there is no
effort to coordinate with non-profit providers that service
homeless families. It is a very fragmented system. This
is dramatically illustrated by the admitted lack of
coordination between DSHS and the Department of
Community, Trade and Economic Development
(hereinafter "DCD")... Although the state's two major
witnesses at trial, Sid Sidorowicz and Richard Anderson,
both testified that it would be important and necessary to
coordinate with DCD, they both acknowledged that had
not been done except informally at the field level.

CP 1252 (Finding of Fact, No. 15.)

THE COURT: What coordination has DSHS made with DCD related to the
provision of shelter care for homeless children?

THE WITNESS: I don't know the answer to that. I don't know.

Testimony of Sid Sidorowicz, RP 5/23/94, page 88.

THE COURT: In conjunction with Exhibit 5.

Do you need to show the witness Exhibit 5?

Does this Exhibit and this plan meet the concerns that were expressed by
the task force related to coordination and commitment of the state?

THE WITNESS: No. I do — believe they do not. They are strictly a list of
existing programs with no other effort to make sure that homeless families
can access them.

Testimony of Martha Dilts, RP 5/25/94, page 64. See also, Id. at 68-69, 72-73.
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Q. And if the -- And are you aware of any similar coordination [between
DSHS and DCTED pertaining to homeless families with children?

A. There is no similar coordination pertaining to homeless families.

Q. If it was happening to a significant extent, are you likely to have known
about it?

A. Yes, I would.

Testimony of Kurt Creager, 5/31/94, page 26.

A. ... When called upon to come to a meeting, DSHS will often do that.
Q. And are you aware of any efforts of that sort initiated by DSHS?
A. No. There have been no such efforts initiated by DSHS.	 _

Q. Are you aware of any coordination between DSHS and the Association of
Washington Housing Authorities?

A. There is not been any such coordination in the two years that I've been
president. I might add that — that other state agencies have initiated such
contact. The Department of Community Development routinely attends.
The Department of Corrections has actually done quite a lot in the way of
outreach to housing authorities, as well.

Q. Do you see any evidence in our state of coordination by DSHS in service
to homeless families with children?

A. I see no evidence whatsoever; the programs simply aren't there.

Testimony of Kurt Creager, RP 5/31/94, page 28.

The court found that" ... DSHS has made only very limited

use of the options available under federal law for employing the

programs under Title IV-A of the Social Security Act (AFDC Program,

Emergency Assistance Program and AFDC Special Needs

Program/Additional Requirements) for targeting and providing assistance

to homeless children and families. Through these programs DSHS

could provide additional money for housing or, if necessary, DSHS
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could request authorization from the legislature." CP 1248 (Finding of

Fact No. 4.)

Q . How would you summarize or characterize Washington's use of
emergency assistance and special needs, those programs, to target
assistance to homeless families?

A. I think the summary of what I just said is that Washington has made a
very extremely limited use of the available federal funds that are AFDC
related to assist homeless families.

Most homeless families will qualify neither for additional requirements,
nor for CEAP, and those few who do qualify will only, rarely, be-able to
get a benefit which will do them any good.

Testimony of Barbara Sard, RP 5/25/94, page 24. See also Id. 12-33, 45-47.

G. DSHS's "Plan" Will Not Benefit Homeless Children.

The trial court found that these plans will "only have an

incidental effect on children of homeless families" or "will have little

impact". Finding of Fact Nos. 9, 14. These findings are based on

DSHS's own testimony and the testimony of experts who concluded that

the plans will have "no appreciable effect on the lives of homeless

families in Washington State."

Q. ... Ms. Dilts, do you have an assessment about the likely effect these
services [listed in Exhibit 5] will have on our state's population of
homeless with children?

A. Yes, I do.
Q. Would you tell us what that assessment is?

A. I believe that this — this plan will have no appreciable effect on the lives
of homeless families in Washington State.

Testimony of Martha Dilts, RP 5/25/94, page 22-23. See also Id pages 23 - 38.
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Q. Ms. Dilts, if the numbers are right about how many homeless children

we've got, or we had last year, assuming that all those services take
place, what kind of numbers can we expect next year?

A. I think we can expect increasing numbers, because the plans that you just
showed me have been the same plans that were in effect over the last --
last ten years, when homelessness increased dramatically.

Testimony of Martha Dilts, RP 5/25/94, page 38.

Q. Ms. Dilts, I'd like to show you this document which we've marked as
Exhibit No. 1, have you reviewed that document?

A. Yes, I have.

Q. This is -- we've been told this is the plan our state submits to the federal
government. Could you assess for us the significance of the services this
plan describes for our state's population of homeless families?

A. I've reviewed this plan, and I see this as a plan for abused and neglected
children, again, not for homeless children; a very small proportion of
homeless children would benefit from these services. And, again, most of
them would not benefit at all if they did not have a place to stay.

So without housing assistance, it would be impossible for homeless
families, who even need these services, to benefit from them.

Testimony of Martha Dilts, RP 5/25/94, page 37-38.

Q. We have heard testimony from the state in this case of their intention to
more efficiently refer people to shelters, what would that do?

A. It would do absolutely nothing; shelters are already filled. Again, at
Seattle Emergency Housing Service we were serving one family in eight,
so another referral to us just makes another family who is frustrated
because they can't get into shelter.

Testimony of Martha Dilts, RP 5/25/94, page 35.

A. At Seattle Emergency Housing Service we were able to only house one
family in eight who called us; ....

Q. Thank-you. Where do families go that you turn away from Seattle
Emergency Housing Service?

A. Families who are not able to get into Seattle Emergency Housing Service
would continue to sleep in their cars in the summer, and now often in the
winter; would sleep in campgrounds and parks; they'd stay in substandard
housing or crowded conditions, and often stay in very dangerous
situations.
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Q. Ms. Dilts, where do families go after they leave your emergency shelter
program at Seattle Emergency Housing?

A. According to my experience at Seattle Emergency Housing Service, about
half the families who left our emergency shelter program continued being
homeless. Some, the lucky ones, went to other shelters; others found
other accommodations. Unfortunately, sometimes, it was back in -- in
campgrounds or crowded up in crowded situations.

About 25 percent went to our transitional housing programs, and that was
just because that's as much space as we had in that longer-term program;
and about 25 percent of the families went to some type of permanent
housing.

THE COURT: What percent went to permanent?
THE WITNESS: 25 percent

Testimony of Ms. Martha Dilts, RP 5/25/94, page 18-20. Ms. Dilts also concluded
that the other efforts that DSHS's proposed in its plan would have no effect.
(enhanced AFDC for children in foster care (page 34); "community resource manual"
(page 35); referrals to public housing authorities (page 36); "parental notification"
(page 36); "coordination between DSHS divisions and additional training (page 37).

Q. May I ask you to turn to page 8 of that document, please. Do you see
the paragraph entitled Capital C?

A. Yes, I do.
Q. Liaison with public housing authorities?
A. Umm-hmm.

Q. Would — Do you have an assessment about the effect we can expect
from the liaison efforts described in that paragraph, with public housing
authorities?

A. The second paragraph says that DSHS will seek interagency agreements
with state and federal agencies and local housing authorities to secure
housing in compliance with existing laws regarding housing preferences
for homeless families with children. And that will not have any
beneficial effect on those homeless families with children, because there
are, for all practical purposes, no vacancies within public housing
authorities.

Using Vancouver as an example, we are 100 percent leased up. The only
units that are currently vacant, are vacant because they are undergoing
major renovation; therefore, they're not available for occupancy, and
Vancouver is characteristic amongst our state housing authorities.
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Q. What is the wait list, presently, for Vancouver Housing Authority?

A. Vancouver maintains an open waiting list, which means that any working
day of the week an individual can come in and -- and place their name on
the waiting list. We have separate waiting lists for Section 8 and for the
low-rent public housing program, and currently those waiting lists both
exceed 3,000 individuals. Given our rates of turnover, that's over a
three-year wait for housing.

Q. And for a homeless family applying today, how long can they expect to
wait?

A. Up to one year.

Q. How does that wait compare with the wait list of other public housing
authorities in our state?

A. Well, it's not -- it's not that much different,-imfortunately. The Seattle
Housing Authority also has very low vacancy rates; I believe they have
about a 1.7% vacancy rate; however, many of those vacancies are in
senior high rises, not in the family — family neighborhoods that they
provide housing for homeless families in.

Some smaller housing authorities, like Snohomish County, actually have
longer waiting lists than we do. The housing authority of Snohomish
County only opens their waiting list one day a year, on a scheduled basis
and they have 4,700 people on their waiting list.

Testimony of Kurt Creager, RP 5/24/94, pages 22-23

Q. Mr. Sidorowicz, page 8 lists something, there you call "community
resource coordination," do you see it there?

A. Yes.

Q. Okay. You don't expect that to have a significant effect on our state's
population of homeless families, do you?

A. Not if the numbers you had provided us, before, were true; I would
expect it to have an effect, but not significant.

Q. But not significant?
A. Not significant in the total numbers.

Q. Okay. You're talking about the estimated numbers of homeless families I
showed you —

A. Yes.
Q. -- in the Stipulation of Facts?
A. Yes.
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Q. So you don't expect the liaisons with public housing authorities, that you
list there, to have any significant effect either, do you?

A. No. I don't.

Q . You mentioned employment security department referrals, you wouldn't
expect them to be significant either, would you?

A. No.

Q. At the bottom of page 8 is listed parental notification; you don't expect
that to have a significant effect on our state's population of homeless
families, would you?

A. No.

Testimony of Sid Sidorowicz, RP 5/23/94, pages 78-79.

Q. Well, how would this -- how does the department, or you, expect that this
[proposed coordination of efforts in Exhibit 5] will impact the delivery of
services to individuals that come into the offices?

A. Specific to homelessness kinds of —
Q. Yes.
A. -- issues?

MR. MIRRA: Your Honor, I don't believe there is a foundation
showing us that Mr. Anderson is competent to answer that question.

THE COURT: I think your objection goes to the weight of his
answer.

Go ahead.

A. I think that there, in my opinion, that there would be some marginal
improvement based upon what I said earlier about people being more
aware, more current, simply paying more attention to that issue in the —
in the clients that — that we see and are referred to us.

Testimony of Richard Anderson, RP 5/24/94, page 16 (emphasis added).

Q. That's fair, thank-you. Mr. Anderson, you testified in response to Ms.
Clark-Mahoney's question, that you thought the comprehensive plan
would have, what you called, a marginal effect?

A. Correct.
Q. Is that because of the better. referral systems that you were describing?

A. I think it's both the better referral system and an increased and
heightened awareness of what resources may exist.

Q. And what are these resources?
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A. Some of the resources that I already referred to, the shelters, food banks.
I don't know if I mentioned certain kinds of day-care programs that may
be available to homeless families.

The plan does not, in and of itself, increase or alter the existing resources
and services.

Q. Are you aware of the turnaway rate that our state's shelters presently
have for homeless families seeking admission?

A. I --

MS. CLARK-MAHONEY: Objection, relevancy.

MR. MIRRA: Relevancy? He is purporting -- He is saying-that this
plan has a marginal effect, presumably a beneficial effect, in part
because they're going to more efficiently refer people to shelters, so
I'm asking him if it's going to do any good.

THE COURT: All right. Go ahead.

Q. Mr. Anderson, are you aware of the turnaway rate our shelters, in this
state, presently have for families who seek admission?

A. I have a general awareness that significant numbers of families are turned
away.

Q. Why do you think more referrals would have a marginally beneficial
effect?

A. Shelters are only one other resource that may be available to families.
I'm -- I'm not suggesting that more referrals will increase the number of
shelter beds. Excuse me. It won't do that.

Q. Are public housing authorities another referral that you are anticipating?
A. Sure, yes.

Q. Are you aware of the waiting list, in our state's public housing
authorities, for homeless families seeking admission?

A. I don't have any specific knowledge of that.

Testimony of Richard Anderson, RP 5/24/94, pages 26-27.

Q. And in fact, Mr. Anderson, you're not in any better position to assess the
impact this document [Exhibit 1] would have on our state's population of
homeless families than Exhibit No. 5; is that correct?

A. Correct.

Testimony of Richard Anderson, RP 5/24/94, page 30.
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VII. OTHER PLANS FOR OTHER PURPOSES BY OTHER
AGENCIES ARE NOT ADEQUATE.

DSHS cites other plans that other agencies have written under

other laws for other purposes. These other plans do not fulfill the

purposes of RCW 74.13.031(1) These plans were made exhibits for

summary judgment. The parties stipulated only to its authenticity and

expressly did not stipulate to "either the accuracy of the exhibits'

contents or their relevance." CP 666. The only trial evidence about

their contents was that they were not implemented, would have no effect

on homeless children, and do not constitute an adequate plan:

Comprehensive Housing Affordability Strategy (CHAS):
(S.J. Exh. N) (Tr. Exh. 12)

This document was not admitted at trial. CP 1235.; RP 5/31/95, pages 69-70.

Q. All right. Okay. Mr. Creager, what's this CHAS written for?

A. This is a federal compliance document for the state of Washington to
receive federal community development block grant funds, and federal
home dollars.

Q. Does this count as a plan for homelessness assistance to our state's
homeless families; do we really need another one from the department?

A. This, by itself, is inadequate to serve our state's homeless families. I
might point out that there are about eight principal goals contained within
the CHAS, only one of the eight has to do with homelessness. And in
the one-year strategy, they are merely proposing to maintain a status quo
funding level for the existing shelter network. There is no new level of
service proposed in the one-year plan.

Q. And could you tell from this document what the Department of Social
and Health Services is going to do for homeless families with children?

A. No. That's not at all clear.

Testimony of Kurt Creager, RP 5/31/94, pages 35 - 36.
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THE COURT: In your opinion, has DCD fulfilled the requirements or
collected the data sufficient to fulfill the requirement of beginning a
rudimentary planning effort?

THE WITNESS: Has DCD done that? Well, I think DCD has -- has done a
a basic planning process of their own, the Department of Community

Development, in developing the CHAS. The — the shortfall on the CHAS is
-- it's written for a federal audience, and not a state audience, and, therefore,
the -- the planning strategies that are contained here are written for federal
regulators, funders.

Testimony of Kurt Creager, RP 5/31/95, page 59.

Q. Mr. Creager, do you understand that the CHAS process had the authority
to define DSHS's responsibility to homeless families in this state?

A. I don't think it bears any resemblance. The CHAS process was initiated
—because of a HUD rule, and carried out in accordance with HUD

specifications.

Q. Does the CHAS process have the authority to impose a responsibility on
DSHS?

A. No.

Q. In your view, does the CHAS constitute an adequate, coordinated, and
comprehensive plan for our state's population of homeless families with
children?

A. No, it does not. It touches on the issue, but it does not deal with it in a
coordinated and comprehensive way.

Q. And under the CHAS, even assuming everything in the CHAS is actually
implemented, what can we expect from next year's population of
homeless families with children, as compared with this year's?

A. The CHAS, itself, won't have an appreciable impact on homeless families
with children. It contains some statements of intent, some of which we
know have not — already -- have not been carried out, such as the
expansion of the pilot program — program on the prevention of
homelessness.

It's still subject to appropriation by the state legislature, and therefore
would not likely be fully implemented.

Testimony of Kurt Creager, RP 5/31/95, page 64-65.

Q. In your view is DCD, or its current form, Department of Community
Trade and Economic Development, adequately equipped, or structured, to
serve our state's population of homeless families?

A. I don't believe that they are either adequately structured or -- or equipped
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to deal with our state's families, no.

Q. Would you explain why?

A. Well, a couple of reasons. They're principally a funder of nonprofits and
of local governments. They operate out of a central office in Olympia,
and have, occasionally, field staff that go out and monitor the various
nonprofits in local governments, for which they have funding agreements
with.

They don't provide direct services; they don't have a mission, specifically
related to families or children. Their mission is much broader and that is
to enable sustainable economic and community development, amongst our
-- our city, state -- cities, counties, and regions; therefore, they're not
focused on homeless families, or homeless children in any way.

Testimony of Kurt Creager, RP 5/31/94, pages 34 - 35.

Governor's Task Force Report on Homelessness
(S.J. Exh. L)(Tr. Exh. 10)

State Action Agenda to End Homelessness: A Pro gress Report.
(S.J. Exh. M)(Tr. Exh. 11)

Q. Ms. Dilts, you testified that you were on the Governor's task force --

A. That's correct.

Q. -- on homelessness. That's the task force that wrote this document,
correct?

A. Yes, it is.
Q. Is this an adequate plan, do we really need another one from DSHS?

A. This is not a plan; it's a — it's a social and political strategy to end
homelessness.

Q. Did the task force have responsibility to implement --

THE COURT: Which Exhibit's that?
MR. MIRRA: I'm sorry, your Honor.
MS. SALZARULO: It's 10.
THE COURT: Thanks.

A. No. We did not.

Q. Did the task force have responsibility to martial resources of state
agencies?

A. No. We did not.
Q. Did the task force have responsibility to spend money?
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A. No. We did not.

Q. You were -- testified as well, that you were on the advisory council for
homeless of the Governor, correct?

- A. Yes, I was.
Q. That produced this document?
A. Yes.
Q. Which is No. --

MR. COLLINS: 11.

Q. Exhibit No. 11. Is this an adequate plan, or do we need another one from
DSHS?

A. This is strictly a report card that shows what has been accomplished and.
not accomplished, mainly not accomplished, from the task force report.

Q. And did that task force have implementation authority?
A. No. We did not.
Q. Did you have authority to direct the use of state agency resources?
A. No. We did not.
Q. Did you have authority to spend money?
A. No. We did not.

Q. In fact, Ms. Dilts, what effect can we expect on our state's population of
homeless families from these documents?

A. Nothing, these are reports which were -- which a lot of work the into
them, and now they are sitting on the shelf.

Testimony of Martha Dilts, RP 5/25/94, pages 41 - 43.

Correction of Verbatim Transcript:

The Court corrected transcribing mistakes in the verbatim report.

Sub No. 272. First, a Washington State pilot program prevented home-

lessness among families at an average cost of "$1,463" per family, not

"$14,063." RP 5/25/94, page 44, line 17; second, references throughout

the trial to Secretary Jean "Soleis" should instead read Secretary Jean

"Soliz; third, references throughout to Dr. Maybeth "Chin" should

instead read Dr. Marybeth "Shinn."
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I. DSHS PLACES CHILDREN IN FOSTER CARE THAT
SHELTER OR HOUSING ASSISTANCE COULD PREVENT
OR SHORTEN.

DSHS places a significant number of children from homeless

families into foster care that could be prevented or shortened by the

provision of shelter or housing assistance to the family. The uncon-

tested testimony came from a cross section of foster care professionals

in Washington State, including a recently retired superior court judge

with particular expertise in this area, DSHS caseworkers, a guardian ad

litem, and defense counsel. Sampling and reviews of DSHS and

dependency court records showed similar results. The record also

contained accounts of individual families.

4. In my experience, the families' homelessness or other lack of adequate
housing is a significant factor contributing to the need for their children's
foster care placement in a substantial number of cases in Washington State.

While other problems are frequently serious enough in these cases to require
placement even if the family is given adequate housing, in a substantial
number of these cases the prospects are good that the placements would be
preventable if the family is able to find an adequate place to live. As a
Judge, I have ordered the placement of many children in circumstances where
it would not have done so if the family had adequate housing.

5. A family's homelessness or lack of adequate housing also prevents or
significantly delays the children's return from foster care in a substantial
number of cases in Washington State. I estimate that this occurred in about
twenty (20) per cent of the cases over which I presided.

10. I am also well acquainted with the experience of other Superior Court
Judges presiding over dependency cases. I believe that my experience is
typical.

Declaration of Terrence A. Carroll (former superior court judge and expert on foster
care issues and practices,) ¶ 4, 5. CP 654.
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I estimate that the lack of adequate housing is a significant contributing factor
to a child's initial foster care placement in approximately 5% - 10% of my
caseload. After the children are taken, their parents' lack of adequate housing
prevents or delays our ability to reunify their families in at least 30% of my
cases.

Sub No. 62, page 2 (Declaration of Kristin Silverton, CPS.)

I would estimate that the parents' procurement of safe and stable housing is
[one] precondition to the return of their children in 90% of my cases at any
one time in which children are in foster care.

Sub. No. 61, page 3 (Declaration of Janet Engle, CPS).

I frequently include the need for adequate housing in the court orders of
parents whose children are in foster care or relative care. If adequate housing
was available to caseworkers for use in these cases, it is my opinion that
reunification would happen more frequently and sooner than it does now.

Sub No. 39, page 5 (Declaration of Bruce Norton, CWS).

The King County Superior Court has also appointed me as guardian ad litem
in 10 other dependency cases. In 7 of those cases, the court ordered the
parents, as one of the conditions for the families's reunification, to find
adequate housing. In those cases, the parents' ability to find that housing has
been or is a significant factor in the ability of the court to order the return of
the children.

Sub No.. 40, page 3 (Declaration of Bradford Kinsey, GAL).

Based upon my experience with my clients who have their children taken
away by DSHS, I estimate that often, perhaps at last 70% of the time, the
children are taken away due in part to their families' inadequate housing.
estimate that the foster care placement of a significant number of these
children could have been avoided or shortened if these families were given
some housing assistance.

Often times, procuring housing is a requirement that my clients must meet in
order to recover their children. The judge cannot return children to parents
unless there is actually a place to return them to.

Sub No. 62, page 2,5 (Declaration of Laura Crawford, defense attorney)..

2. Some of my clients have been homeless. The number of homeless has
also been increasing. In those cases, their lack of housing has been a
significant factor in either the initial allegations or in prolonging their
children's foster care placement.
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3. The DSHS has alleged a family's lack of adequate housing as a

significant factor requiring the children's foster care placement in at least 10%
of the dependency petitions filed in cases to which I have been assigned.
Families who are homeless, suffering from the desperation and stress of their
circumstances, usually have other problems as well that DSHS would also
allege in the petition. If these families had housing, in my opinion, DSHS
would not have pursued the petition or the court would not have ordered their
children into foster care. Either the children would not have been found to be
dependent or less drastic forms of intervention, short of foster care, would
have been possible.

4. A parent whose children have already been placed into foster care has
virtually no prospect of getting them back unless the parent has housing for
them. In fact, one of the most common preconditions that the courts impose
upon the reunification of my clients with their children, at DSHS's request, is
that my clients establish "safe and stable" housing. A homeless parent has no
chance of recovering the children.

7. Housing problems are a significant factor in prolonging the need for
foster care. At least 10% of my clients at any one time could be reunified
with their families if they had adequate housing.

Sub No. 72 (Declaration of Patricia Proebsting, defense attorney).

The record also contained studies and samplings of dependency

court and DSHS records:

4. We reviewed the Department of Social and Health Services (DSHS) case
files on 126 black children placed into foster care in Seattle. I personally
reviewed over half of those files and supervised the review and data collection
performed by other members of the study team.

5. Among its findings [with page cites to study] concerning the Seattle cases
reviewed, our study found the following:

homelessness was a significant and contributing factor in the
placement of 10% of the children; inadequate housing was listed as a
significant and contributing factor in the placement of 3% of the
children. Page 50 - 51.

Inadequate housing was among the remaining barriers to reunification
in 22% of the cases. Page 71.

Sub No. 113, page 1-2 (Declaration of Shirley Caldwell, Clinical Director and
Supervisor at Central Area Mental Health, Seattle, WA).
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3. I reviewed [a random sampling of dependency petitions and cases
assigned to the King County Public Defenders's Office] for the purpose of
determining an approximate percentage of petitions and cases in which the
lack of housing is listed as a reason for the initial placement or in which the
parents' procurement of suitable, safe and stable housing by the parents is
listed, as a service or responsibility imposed on the parents as a condition of
their children's return.

4. Of the 55 total petitions and active cases which I reviewed, 20 (36%)
involved either an original dependency petition which contained an allegation
that the parents did not have stable housing, or involved as part of the case
service plan a requirement that the parents obtain suitable, safe and stable
housing, or both.

6. Upon information and belief based upon my experience in dependency
practice, I believe that the petitions and the active dependency cases that I
reviewed constitute a relatively accurate sampling of all petitions and cases
with which my office is involved as a public defense organization in the
dependency area.

Sub. No. 116, page 2-3. (Declaration of Tim Sell, public defender dependency
supervisor).

The record also contained accounts of families, including those of

the named plaintiffs E.g.:

Since October 4, 1990 [eleven months previous] the last significant obstacle to
returning the children to Ms. Sanders' is her inability to obtain adequate
housing for herself and the children. Under the court's order of October 4,
1990, the children would have been returned to her once her stable housing is
verified. When she obtains this housing for herself and the children she will
be permitted to recover her children.

Sub No. 39, page 2 (Declaration of Bruce Norton, CWS.). See also Sub nos. 26, 40
(Declaration of Bradford Kinsey, GAL and Second Declaration of Bradford Kinsey);
Sub no. 41(Declaration of Kerry Coughlin).
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The record fully reviews the ways that homelessness can cause or

prolong a child's foster care placement. E.g.:

4. Homelessness among families increases the likelihood of their children's
foster care placement in several ways. If the children's health are particularly
endangered because of their exposure to the elements, or because they lack
adequate warmth or food, the risk of foster care increases. The children may
also be endangered if the family has found shelter among people who pose a
risk of abuse.

5. A family without housing will generally show signs of the resulting stress.
Homelessness can prevent even strong families to care properly for their
children. It can cause, prolong, or aggravate problems of dependency, abuse,
and neglect and increase the need for foster care among most families, but –
especially if the skills of the parents were already marginal.

6. A family's homelessness will also preclude a CPS attempt short of foster
care to treat or address other problems that the family may have. If the
family is adequately housed, services or treatment to the family as a unit may
adequately address problems of substance abuse, serious conflict, parental
incapacity, mental illness or emotional distress. Our job as CPS workers is to
make this professional assessment and attempt to prevent the need for foster
care. Yet, this attempt is not even possible when the family lacks housing.
Without housing, services or treatment are either inaccessible to the family or
ineffective. A parent living on the streets with children and worried about
shelter and food for the night will not be able to attend classes, or even con-
centrate on counselling. When the family is homeless, the CPS worker has no
flexibility in which to use his or her professional skills in addressing a
family's needs. When the family is homeless, the CPS worker is often left
with the choice of doing nothing or taking the child into foster care. Without
housing, intermediate forms of intervention are not possible.

7. In physical or sex abuse cases, for example, CPS will frequently find a
mother and a child living with a man who is abusing the children or both the
children and the mother. Because of the risk to the children, CPS has
basically two choices: the mother and the children must find housing by
themselves (by removing the man or by moving out) or the children will be
taken into foster care. Foster care may be the only option if the mother does
not acknowledge the problem or shares responsibility for the abuse. In other
cases, however, the mother is willing to move out but cannot do so because
she cannot afford housing without the man, who has paid the rent. The
mother's ability to keep her children in these cases depends on her ability to
find housing. If she is unable to do so, she will lose her children to foster
care and sometimes return to the abuser for lack of any other place to go.
These are housing cases.

8. Housing problems play an even more significant role in preventing or
delaying a family's reunification after the children have been taken into foster
care. In some cases, reunification would be impossible even with housing
because of the parent's inability to address other problems. In most other
cases, however, whether or not the parent has adequate housing can determine
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whether or not CPS will be able to return the children.

9. Housing becomes a precondition to reunification in several ways. First,
CPS and the courts commonly insist that the parent first procure "safe and
adequate" housing. In some form, housing is one of the most common
preconditions placed upon a parent's recovery of the children. CPS cannot
return a child to a homeless parent living in vehicle, doubled up with others
or living in housing that is overcrowded, dangerously substandard or unstable
because the parent cannot afford the rent.

10. Second, without housing, a parent will not be able to satisfy other
preconditions that CPS or the courts commonly place upon reunification. The
parents' in-home visits with children, for example, can be the most persuasive
factor in our determination of whether or not to reunify the family. Yet, a
parent without a suitable home cannot have these visits. Instead, they must
visit their children elsewhere, in the DSHS office, for example, which are not
conducive to the demonstration of love and concern. Without a place to live,
a parent will not be able to demonstrate homemaker skills or other kinds of
evidence that she can care for the children.

11. Without housing, a parent will not be able to participate in treatment or
counseling or engage services that may be required of them. Some of these
services are provided in the home -- homemakers services, for example, --
which a homeless parent cannot use. Other forms of treatment are very
difficult for a homeless person to attend or benefit from. The unpredictable
and chaotic life of a homeless person will usually prevent a parent from
attending regularly scheduled classes. Even if they can make it to class, they
will not usually benefit from the counselling if they are exhausted or
preoccupied by the search for shelter.

12. Parents afflicted by substance abuse, for example, must generally show
that they have successfully completed drug treatment. This treatment usually
requires an out-patient component from the start or following an in-patient
period. The prospects that a person will succeed in this treatment decrease
significantly if he or she does not have an adequate place to live. Without a
place to live, they will not be able to attend or benefit from the out-patient
treatment. The stress of homelessness also greatly decreases the chances that
the person will make the life-changes that drug treatment requires. Addition-
ally, I believe that successful drug treatment requires a person to have a mini-
mum measure of self-esteem that is very hard to possess when you are
scrapping bottom looking for nightly or weekly shelter. Finally, successful
drug treatment generally requires a person to move their residence out of
drug-infested neighborhoods. In recognition of this fact, CPS and the courts
will sometimes require them to find housing away from these areas. Yet,
housing in other parts of town is frequently beyond their ability to afford or,
if they are racial minorities, is more likely to present racial discriminatory
barriers.

13. A homeless parent will not even be able to satisfy the more routine but
nevertheless important preconditions of their reunification with their children.
Without housing, these parents have great difficulty keeping in touch with
their CPS worker, with their defense attorney, with various experts or
treatment providers. They cannot be telephoned. They have trouble receiving
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mail. Transportation can be a big problem. They miss appointments. They

miss visitation with their children. These failures can often be misinterpreted
as lack of interest on the parents' part. Yet, their effect is the same to prevent
or certainly slow the pace of reunification.

Sub No- 64, pages 2-6 (Declaration of Kristin Silverton, CPS). See also, Sub No. 61
(Declaration of Janet Engle, CPS); CP 654 (Declaration of Terrence A. Carroll); Sub
No. 72 (Declaration of Patricia Proebsting, defense counsel.)

II. DSHS FAILS TO EQUIP ITS CASEWORKERS WITH
SHELTER OR HOUSING RESOURCES NECESSARY TO
PREVENT OR SHORTEN PLACEMENTS.

DSHS has failed to equip its caseworkers with shelter or housing

resources when they or the dependency court require its use to prevent

or shorten a child's placement. E.g.:

The DSHS, however, has not equipped its child protective or child welfare
services workers to provide effective housing resources necessary to assist the
family in dependency cases in finding adequate housing. In opposing pro-
posals in these cases that the court order the provision of housing assistance,
the DSHS representative would uniformly assert that the caseworker lacks the
resources to do so.

CP 657 (Declaration of Terrence A. Carroll (retired judge).)

16. Despite the importance of housing in preventing or shortening foster care
placements, CPS/CWS workers do not have any significant housing assistance
to use in these cases. Most of the time, we are limited to referring them to
emergency shelters, the local public housing authorities or to charities. Yet,
low-income housing is virtually non-existent. The waiting list of public
housing is very long. Even housing that would not be acceptable for the
children because of bad wiring or backed up plumbing can be unaffordable.
These parents frequently cannot afford the costs of security deposits, first and
last months rent and credit checks. Even so, their credit is frequently bad.

17. Because CPS workers do not have housing assistance to offer in their
practice, they usually understate the housing aspects of the case in their
written accounts in the case files. Instead, problems are more likely to be
characterized in ways related to services that are available although the
requirement for housing remains as a less overt but persistent barrier to
reunification. If we had housing assistance to offer, I believe that CPS
workers would be encouraged to address the housing problems even more
directly.

Sub No. 64, pages 7-8 (Declaration of Kristin Silverton)
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10. CPS is not able to offer any housing assistance to these families, even
when it would prevent a foster care placement or allow a family to reunify. I
can remember only once in my CPS experience that I was able to assist a
woman -- when my "influence" got her moved from a "year waiting list" to
the "emergency 6 month waiting list".

11. As a result, [some] children are removed from families when adequate
housing would have allowed families to remain together, or children are kept
in foster care months longer than they would if the parents had affordable
housing.

Sub No. 61, page 5 (Declaration of Janet Engle, CPS).

I have never represented a parent for whom the CPS or CWS worker could
offer any housing assistance more than such a letter [to public housing
authorities or AFDC caseworker].

Sub No. 72, page 5 (Declaration of Patricia Proebsting, defense counsel.) See also Sub
No. 39, page 5 (Declaration of Bruce Norton, CPS.)

III. DSHS'S FAILURE TO EQUIP CASEWORKERS WITH
SHELTER OR HOUSING RESOURCES SEVERELY
HARMS CHILDREN AND FAMILIES.

Providing necessary shelter and housing assistance would spare

children and families from the great harm that results from unnecessary

foster care. The assistance would free up needed scarce foster care beds

for children whose needs for them is unavoidable. The assistance is

also necessary to insure that necessary terminations of parental rights are

not delayed because of the court's inability to assess parenting

abilities:

Foster care, once thought to be benign, is now viewed as an alternative that
should not be used unless it is unavoidable. While it can provide for a child's
shelter and physical needs, the separation of the child exacts an extraordinarily
high emotional price from the child and the family.

CP 645 (Affidavit of Elizabeth S. Cole, MSW).
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The averted or shortened foster care placements will also better strengthen
families and improve their prospects for raising their children without the
need for more intrusive and expensive forms of state intervention. While
foster care placements can be vital for the safety of children, it can still inflict
considerable harm on the children and the family. The harm is unjustifiable
when children are placed or retained in foster care in circumstances when it
could be avoided by the provision of housing assistance. Averting or
shortening foster care placements by providing housing assistance would also
free up scarce foster care beds for the many placements that are unavoidable
and necessary to protect children.

CP 658 (Declaration of Terrence A. Carroll.)

Even if the housing assistance is not successful in preventing or shortening a
placement, it provides the important benefit of allowing the court to assess the
ability of the parents to care for the child and to better adjudicate any
eventual petition to terminate parental rights. These adjudications can be
difficult. The stakes are very high for the parent and the child. It is essential
that the court assess the parents in circumstances that provide a fair and
reliable test of their fitness. Furthermore, if parental rights are to be ter-
minated, the child's interest requires that it occur without unnecessary delay.
Yet, these assessments are difficult and frequently can be delayed if the
parents are homeless or otherwise without adequate housing. Without
adequate housing for the parent, a fair assessment of the parent's abilities can
be very difficult to make.

CP 657 (Declaration of Terrence A. Carroll.)

As long as abuse and neglect are absent from a home, it is in a child's best
interest to be reunited with a parent, or parents, as fast as possible.
Separation and loss issues, which to some degree are seen in most children
removed from their family of origin, can be exacerbated with the passing of
time. It should be remembered that most children continue to go through
different developmental stages whether or not they are in or out of their
parent's care. The longer a child is out of the parent's care the more changed
the child will be when there is reunification. This can make the reunification
harder for both the parent and the child. Therefore, it is important to reunify
a child with his or her parent as soon as it is safe to do so. The shorter the
separation between parent and child, the faster a successful reunification.

Sub No. 39, page 4 (Declaration of Bruce Norton, CPS.)

Foster care is emotionally traumatic for children and parents in the normal
circumstances. It is particularly grievous when it is avoidable. The emotional
and fiscal costs of foster care need to be considered and some way of assisting
families to maintain or secure housing needs to be developed so that removal
or reunification time can be reduced and so CPS can fulfill it mandate to
assist families in remaining intact.

Sub No. 61, page 5 (Declaration of Janet Engle.)
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Foster care affects both the children and the parents that I represent. The
separation of parents from children causes difficulty with separation anxiety
and bonding. Unfortunately, children often blame themselves for the foster
care. Also unfortunately, there are foster homes in Washington State that are
only minimally adequate and are not meeting these children's special needs.
My-clients have a very difficult time when they are separated from the people
that mean the most to them.

Sub No. 62, page 5-6 (Declaration of Laura Crawford.)

Because we do not have housing assistance to offer when it would serve to
prevent a foster care placement or to speed up a family's reunification,
children are spending unnecessary time in foster care, imposing unnecessary
expense to the state, and inflicting unnecessary anguish on the children and
their parents. The problem becomes even worse when we consider the risks
of mistreatment from unqualified foster homes to which a placement may
expose a child. These aspects and costs of foster care, both financial and
personal, are troubling to child welfare professionals even when a placement
is undoubtedly required to protect the children. They become tragic when the
foster care placement would have been unnecessary or would have been
shortened if only CPS workers had the housing resources they need in order
to fulfill their responsibilities in these cases.

Sub No. 64, page 8 (Declaration of Kristin Silverton, CPS.)

The Coughlin children are plaintiffs and I am their guardian ad litem in this
lawsuit because I firmly believe that it is in their best interest that DSHS
provide its caseworkers and the dependency court with housing resources for
use in these cases and others like them. The Coughlin children love their
mother and need her very much. They have been through very hard times,
especially the two younger ones whose father has died. It will be terrible for
them if they lose their mother too. The housing resources are necessary to
give the children a chance of recovering their mother.

Sub No. 40, page 4 (Declaration of Bradford Kinsey, GAL.)

I supported the termination of Ms. Coughlin's parental rights because her
children's best interests required it for reasons stated in my Report to Court.
As I noted in that report, for much of her children's dependency proceedings,
Ms. Coughlin was homeless or without secure housing. Her DSHS
caseworkers were not able to provide her with housing assistance beyond
referrals to other agencies. This lack of housing assistance has hurt the
children in two ways.

(a) First, as I mentioned in my report, "had greater housing assistance been
provided early on in the dependency proceedings, Kerry might have had the
opportunity to get her life back on track and deal with the pressures of drug
addiction recovery." page four. The lack of housing assistance to their mother
greatly reduced the children's chances of ever recovering their family. For all
her faults, they love their mother; and they love each other. These
relationships were very important to the children and they were worth saving
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if possible. Housing assistance was necessary to make the attempt.
(b) Second, if Ms. Coughlin was ultimately going to be unsuccessful in her

recovery, the children's best interests required that this assessment be made as
soon as possible and her parental rights be terminated. Housing assistance to
Ms. Coughlin early in the dependency would have given her a fair test of her
capacities. If she did not succeed after having received a fair chance, then it
would have been easier to terminate her parental rights. As it was, the
children were made to endure a more prolonged uncertainty concerning where
they will go and who will take care of them. This uncertainty has worsened a
very painful period for the children.

CP 698-699. (Declaration of Bradford Kinsey, GAL.)

IV. DSHS'S FAILURE PREVENTS ITS CASEWORKERS AND
THE DEPENDENCY COURT FROM EXERCISING THEIR
PROFESSIONAL JUDGMENT.

Without shelter or housing resources in these cases, DSHS

caseworkers cannot neither exercise their professional judgment nor

fulfill the minimum standards of their profession governing preventive

and reunification efforts:

In these cases where housing assistance is likely to make a difference in the
need for placement or continued placement, the caseworker's provision of
housing assistance to the family is a necessary part of DSHS's duty to make
reasonable efforts to prevent placements or to reunify families. Failing to
provide shelter and housing in these cases also falls below the minimum
standards of an adequate child welfare agency that is charged with the duty of
protecting children.

CP 658. (Declaration of Terrence A. Carroll.) See also, CP 645-646 (Affidavit of
Elizabeth S. Cole, M.S.W.;) Sub No. page 8 (Declaration of Kristin Silverton;) Sub
No. page 5 (Declaration of Bruce Norton.)
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V. PROVIDING SHELTER OR HOUSING ASSISTANCE IN
SUCH CASES WILL COST LESS THAN THE FOSTER
CARE.

Equipping caseworkers with shelter or housing resources for use

when they or the dependency court finds it would prevent or shorten a

foster care placement would save the state money because foster care is

much more costly:

The provision of shelter and housing to families in these cases is likely to
save the state substantial sums of money that must otherwise be spent on the
enormous costs of foster care placements.

CP 658 (Declaration of Terrence A. Carroll.)

In such cases, the cost of the assistance can easily be recouped in the greater
cost of the foster care to be averted.

CP 646 (Declaration of Elizabeth S. Cole, MSW.)

VI. DSHS HAS NOT STUDIED OR COMPILED
INFORMATION OR DATA ON HOW HOMELESSNESS
EFFECTS FOSTER CARE PLACEMENTS.

As evidenced by their attorneys' signatures, which appear below, the

parties stipulate to the following facts:

2. [DSHS] has not conducted any studies and does not compile information
or data on the following:

2.3 whether homelessness or the lack of housing is an individual factor in the
placement or retention of children in foster care in Washington State,
voluntarily or involuntarily, or is mentioned in dependency pleadings or
Individual Service Plans;

2.4 the extent to which the parents' procurement of adequate housing is listed in
dependency court orders or Individual Service Plans among the preconditions
for a child's return from foster care.

CP 663-664. (Stipulation of Facts.)
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Ch. 288	 REGULAR SESSION

DEPENDENT CHILDREN—PLANNING AND GUARDIANSHIP

CHAPTER 288

S.S.S.B. No. 6255

AN ACT Relating to permanency planning and guardianship for dependent children; and amending
RCW 13.34.030, 13.34.120, 74.14C.070, 13.34.130, 13.34.145, 13.34.231, 13.34.232, 13.34.233, 13.34234,
and 13.34.236.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 13.34.030 and 1993 c 241 s 1 are each amended to read as follows:
For purposes of this chapter.
(1) "Child" and "juvenile" means any individual under the age of eighteen years}_
(2) "Current placement episode" means the period of time that begins with the most recent

date that the child was removed from the home of the parent, guardian. or legal custodian for
purposes of placement in out-oi-home care and continues unto the ciana returns home, an
anopuon decree or guaraianstup order is entered, or the dependency is dismissed, wtucnever
occurs soonest. If the most recent date of removal occurred p rior to the filing of a
dependency petition under this chapter or after filin g but prior to entry of a disposition order,
such time periods shall be included when calculating the length of a child's current placement

" means the person. nonprofit corporation. or Indian tribe

(4) "Dependent child" means any child:
(a) Who has been abandoned; that is, where the child's parent, guardian, or other

custodian has evidenced either by statement or conduct, a settled intent to forego, for an
extended period, all parental rights or all parental responsibilities despite an ability to do so;

(b) Who is abused or neglected as defined in chapter 26.44 RCW by a person legally
responsible for the care of the child;

(c) Who has no parent, guardian, or custodian capable of adequately caring for the child,
such that the child is in circumstances which constitute a danger of substantial damage to the
child's psychological or physical development; or

(d) Who has a developmental disability, as defined in RCW 71A.10.020 and whose parent,
guardian, or legal custodian together with the department determines that services appropr'-
ate to the child's needs can not be provided in the home. However, (a), (b), and (c) of this
subsection may still be applied if other reasons for removal of the child from the home existi.
4(5) "Guardian" means the person or agency that: (a) Has been appointed as the

guardian of a child in a legal proceeding other than a proceeding under this chapter; and (b)
has the legal right to custody of the child pursuant to such appointment. The term
"guardian" shall not include a "dependency guardian" appointed pursuant to a proceeding

(6) "Guardian ad litem" means a person, appointed by the court to represent the best
interest of a child in a proceeding under this chapter, or in any matter which may be
consolidated with a proceeding under this chapter. A "court-appointed special advocate"
appointed by the court to be the guardian ad litem for the child, or to perform substantially
the same duties and functions as a guardian ad litem, shall be deemed to be guardian ad litem
for all purposes and uses of this chapter,.

443 "Guardian ad litem program" means a court-authorized volunteer program, which is
or may be established by the superior court of the county in which such proceeding is filed, to
manage all aspects of volunteer guardian ad litem representation for children alleged or found
to be dependent. Such management shall include but is not limited to: Recruitment,
screening, training, supervision, assignment, and discharge of volunteers.
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in a foster family home or eroun care

parent, guardian, or legal custodian, not required to be licensed pursuant to chapter 74.15

"Preven tive services" means family preservation services, as defined in RCW
).010, and other reasonabl y available services capable of oreventine the need for out-of-

Sec. 2. RCW 13.34.120 and 1993 c 412 s 8 are each amended to read as follows:
(1) To aid the court in its decision on disposition, a social study, consisting of a written

evaluation of matters relevant to the disposition of the case, shall be made by the person or
agency filing the petition. The study shall include all social records and may also include
facts relating to the child's cultural heritage, and shall be made available to the court. The
court shall consider the social file, social study, guardian ad litem report, the court-appointed
special advocates report, if any, and any reports filed by a party at the disposition hearing in
addition to evidence produced at the fact-finding hearing. At least ten working days before
the disposition hearing, the department shall mail to the parent and his or her attorney a
copy of the agency's social study and proposed service plan, which shall be in writing or in a
form understandable to the parents or custodians. In addition, the department shall provide
an opportunity for parents to review and comment on the plan at the community service
office. If the parents disagree with the agency's plan or any part thereof, the parents shall
submit to the court at least twenty-four hours before the hearing, in writing, or signed oral
statement, an alternative plan to correct the problems which led to the finding of dependency.
.This section shall not interfere with the right of the parents or custodians to submit oral
arguments regarding the disposition plan at the hearing.

(2) In addition to the requirements set forth in subsection (1) of this section, a predisposi-
tion study to the court in cases of dependency alleged pursuant to RCW 13.34.030(2)(b) or (c)
shall contain the following information:

(a) A statement of the specific harm or harms to the child that intervention is designed to
alleviate;

(b) A description of the specific programs, for both the parents and child, that are needed
in order to prevent serious harm to the child; . the reasons why such programs are likely to be
useful; the availability of any proposed services; and the agency's overall plan for ensuring
that the services will be delivered;

(c) If removal is recommended, a full description of the reasons why the child cannot be
protected adequately in the home, including a description of any previous efforts to work with
the parents and the child in the home; the in-home treatment programs which have been
.considered and rejected; the preventive services that have been offered or provided and have
failed to prevent the need for out-of-home placement, unless the health, safety, and welfare of

(d) A statement of the likely harms the child will suffer as a result of removal. This
section should include an exploration of the nature of the parent-child attachment and the
meaning of separation and loss to both the parents and the child;

(e) A description of the steps that will be taken to minimize harm to the child that may
result if separation occurs; and

(f) Behavior that will be expected before determination that supervision of the family or
placement is no longer necessary.

Sec. 3. RCW 74.14C.070 and 1992 c 214 s 9 are each amended to read as follows:
After July 1, 1993, the secretary of social and health services, or the secretary's regional

desi ee, may transfer funds appropriated for foster care services to purchase family
Preservation services and other preventive services for children at imminent risk of foster
care placement. The secretary shall notify the appropriate committees of the senate and
house of representatives of any transfers under this section. The secretary shall include
caseload, expenditure, cost avoidance, identified improvements to the foster care system, and
Outcome data related to the transfer in the notification.
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Sec. 4. RCW 13.34.130 and 1992 c 145 s 14 are each amended to read as follows:
If, after a fact-finding hearing pursuant to RCW 13.34.110, a now or horoafter amondo4,i
 been proven by a preponderance of the evidence that the child is dependent within tr

meaning of RCW 13.34.030(2); after consideration of the predisposition report prepay€
pursuant to RCW 13.34.110 and after a disposition hearing has been held pursuant to RC
13.34.110, the court shall enter an order of disposition pursuant to this section.

(1) The court shall order one of the following dispositions of the case:
(a) Order a disposition other than removal of the child from his or her home, which shall

provide.a program designed to alleviate the immediate danger to the child, to mitigate or cure
any damage the child has already suffered, and to aid the parents so that the .child will not be
endangered in the future. In selecting a program, the court should choose those services that
least interfere with family autonomy, provided that the services are adequate to protect the
child.

(b) Order that the child -be removed from his or her home and ordered into the custody,
control, and care of a relative or the department of social and health services or a licensed
child placing agency for placement in a foster family home or group care facility licensed
pursuant to chapter 74.15 RCW or in a home not required to be licensed pursuant to chapter
74.15 RCW. Unless there is reasonable cause to believe that the safety or welfare of the
child would be jeopardized or that efforts to reunite the parent and child will be hindered,
such child shall be placed with a grandparent, brother, sister, stepbrother, stepsister, uncle,
aunt, or first cousin with whom the child has a relationship and is comfortable, and who is
willing and available to care for the child. An order for out-of-home placement may be made
only if the court finds that reasonable efforts have been made to prevent or eliminate the
need for removal of the child from the child's home and to make it possible for the child to
return home, specifying the services that have been provided to the child and the child's
parent, guardian, or -legal custodian, and that preventive services have been offered or
provided and have failed to prevent the need for out-of-home placement, unless the health,

(i) There is no parent or guardian available to care for such child;	 -
4 	(ii) The parent, guardian, or legal custodian is not willing to take custody of .the child;

(iii) A manifest danger exists that the child will suffer serious abuse or neglect if the child
is not removed from the home and an order under RCW 26.44.063 would not protect the c}
from danger; or

(iv) The extent of the child's disability is such that the parent, guardian, or legal custody- -
is unable to provide the necessary care for the child and the parent, guardian, or legal
custodian has determined that the child would benefit from placement outside of the home.

(2) If the court has ordered a child removed from his or her home pursuant to subsection
(1)(b) of this section, the court may order that a petition seeking termination of the parent
and child relationship be filed if the court finds it is recommended by the supervising agency,
that it is in the best interests of the child and that it is not reasonable to provide further
services to reunify the family because the existence of aggravated circumstances make it
unlikely that services willeffectuate the return of the child to the child's parents in the near
future. In determining whether aggravated circumstances exist, the court shall consider one
or more of the following:

(a) Conviction of the parent of rape of the child in the first, second, or third degree as
defined in RCW 9A44.073, 9A44.076, and 9A.44.079;

(b) Conviction of the parent of criminal mistreatment of the child in the first or second
degree as defined in RCW 9A.42.020 and 9A42.030;

(c) Conviction of the parent of one of the following assault crimes, when the child is the
victim: Assault in the first or second degree as defined in RCW 9A..36.011 and 9A.36.021 or
assault of a child in the first or second degree as defined in RCW 9A36.120 or 9A-36.130;

(d) Conviction of the parent of murder, manslaughter, or homicide by abuse of the child's
other parent, sibling, or another child;

(e) A finding by a court that a parent is a sexually violent predator as defined in RCW
71.09.020;
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(f) Failure of the parent to complete available treatment ordered under this chapter or the
equivalent laws of another state, where such failure has resulted in a prior termination of
parental rights to another child and the parent has failed to effect significant change in the
interim.

(3) Whenever a child is ordered removed from the child's home, the agency charged with
his or her care shall provide the court with:

(a) A permanent plan of care that may include one of ths following: Return of the -child to
the home of the child's parent, adoption, guardianship, or long term placoment with a reintive
ep-in fetter care with a written agreement A permanency plan of care that shall identify one
of the following outcomes as a primary goal and may identify additional outcomes as
alternative goals: Return of the child to the home of the child's parent, guardian, or legal

(b) Unless the court has ordered, pursuant to subsection (2) of this section, that a
termination petition be filed, a specific plan as to where the child will be placed, what steps
will be taken to return the child home, and what actions the agency will take to maintain
parent-child ties. All aspects of the plan shall include the goal of achieving permanence for
the child.

(i) The agency plan shall specify what services the parents will be offered in order to
enable them to resume custody, what requirements the parents must meet in order to resume
custody, and a time limit for each service plan and parental requirement.

(ii) The agency shall be required to encourage the maximum parent-child contact possible,
including regular visitation and participation by the parents in the care of the child while the
child is in placement. Visitation may be limited or denied only if the court determines that
such limitation or denial is necessary to protect the child's health, safety, or welfare.

(iii) A child shall be placed as close to the child's home as possible, preferably in the child's
own neighborhood, unless the court finds that placement at a greater distance is necessary to
promote the child's or parents' well-being.

(iv) The agency charged with supervising a child in placement shall provide all reasonable
services that are available within the agency, or within the community, or those services
which the department of social and health services has existing contracts to purchase. It
shall report to the court if it is unable to provide such services.

(c) If the court has ordered, pursuant to subsection (2) of this section, that a termination
petition be filed, a specific plan as to where the child will be placed, what steps will be taken
to achieve permanency for the child, services to be offered or provided to the child, and, if
visitation would be in the best interests of the child, a recommendation to the court regarding
visitation between parent and child pending a fact-finding hearing on the termination petition.
The agency shall not be required to develop a plan of services for the parents or provide
services to the parents.

(4) If there is insufficient information at the time of the disposition hearing upon which to
base a determination regarding the suitability of a proposed placement with a relative, the
child shall remain in foster care and the court shall direct the supervising agency to conduct
necessary background investigations as provided in chapter 74.15 RCW and report the results
of such investigation to the court within thirty days. However, if such relative appears
otherwise suitable and competent to provide care and treatment, the criminal history
background check need not be completed before placement, but as soon as possible after
placement. Any placements with relatives, pursuant to this section, shall be contingent upon
cooperation by the relative with the agency case plan and compliance with court orders
related to the care and supervision of the child including, but not limited to, court orders

• regarding parent-child contacts and any other conditions imposed by the court. Noncompli-
ance with the case plan or court order shall be grounds for removal of the child from the
relative's home, subject to review by the court.

(5) Except for children whose cases are reviewed by a citizen review board under chapter
13.70 RCW, the status of all children found to be dependent shall be reviewed by the court at
least every six months from the beginning date of the placement episode or the date
dependency is established, whichever is first, at a hearing in which it shall be determined
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whether court supervision should continue. The review shall include findings regarding the
agency and parental completion of disposition plan requirements, and if necessary, revised—
permanency time limits.

(a) A child shall not be returned home at the review hearing unless the court finds that
reason for removal as set forth in this section no longer exists. The parents, guardian, o^
legal custodian shall report to the court the efforts they have made to correct the conditions
which led to removal. If a child is returned, casework supervision shall continue for a period
of six months, at which time there shall be a hearing on the need for continued intervention.

(b) If the child is not returned home, the court shall establish in writing:
(i) Whether reasonable services have been provided to or offered to the parties to facilitate

reunion, specifying the services provided or offered;
(ii) Whether the child has been placed in the least-restrictive setting appropriate to the

child's needs, including whether consideration has been given to placement with the child's
relatives;

(iii) Whether there is a continuing need for placement and whether the placement is
appropriate;

(iv) Whether there has been compliance with the case plan by the child, the child's parents,
and the agency supervising the placement;

(v) Whether progress has been made toward correcting the problems that necessitated the
child's placement in out-of-home care;

(vi) Whether the parents have visited the child and any reasons why visitation has not
occurred or has been infrequent;

(vii) Whether . additional services are needed to facilitate the return of the child to the
child's parents; if so, the court shall order that reasonable services be offered specifying such
services; and

(viii) The projected date by which the child will be returned home or other permanent plan
of care will be implemented.

(c) The court at the review hearing may order that a petition seeking termination of the
parent and child relationship be filed.

Sec. 5. RCW 13.34.145 and 1993 c 412 s 1 are each amended to read as folloi
(1) In all cases where a child .har boon placed in substitute care for at least fifteen meat

the agency having custody of the child shall prepare a permanency plan and presont it in
hearing hold before the court no later than eighteen months following commencement of the
placement opicode.

(2) At the permanency planning hoaring, the court shall enter findings as required by
ROW l3.'1.l3O(5). In addition the court shall: -(a) -Approve a -permanency plan which shall
include one of the following: Adoption, guardianship, plaoomont sf the child in the home of
the -child's parent, relative-placement with written permanency p1-an, or family foster care-with
written permanency agreement; (b) require filing -of a petition for termination of parental
rights; or (a) dismiss the dependency, unlose the court finds, based on clear, cogent, and
convincing evidence, that it is in The best interest F the child to continue the dependency

A permanency plan shall be developed no later than
sixty days from the time the supervising agency assumes responsibility for providing services
including placing the child, or at the time of a hearing under RCW 13.34.130, whichever
occurs first. The permanency planning process continues until a permanency planning goal is
achieved or dependency is dismissed. The planning process shall include reasonable efforts
to return the child to the parent's home.

(a) Whenever a child is placed in ou t-of-home care pursuant to RCW 13.34.130, the agency
that has custody of the child shall provide the court with a written permanency plan of care
directed towards securing a safe, stable, and permanent home for the child as soon as
possible. The plan shall identify one of the following outcomes as the primary goal and may
also identify additional outcomes as alternative goals: Return of the child to the home of the
child's parent. guardian, or legal custodian: adontion: euardianshin: or long-term relative or
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foster care, until the child is age eighteen, with a written agreement between the parties and
the care provider.

(b) The identified outcomes and goals of the permanency plan may change over time based
upon the circumstances of the particular case.

(c) Permanency planning goals should be achieved at the earliest possible date, preferably
before the child has been in out-of-home care for fifteen months.

(2)(a) For children ten and under, a permanency planning hearing shall be held in all cases
where the child has remained in out-of-home care for at least nine months and an adoption
decree or guardianship order has not previously been entered. The hearing shall take place
no later than twelve months following commencement of the current placement episode.

(b) For children over ten, a permanency planning hearing shall be held in all cases where
the child has remained in out-of-home care for at least fifteen months and an adoption decree
or guardianship order has not previously been entered. The hearing shall take place no later
than eighteen months following commencement of the current placement episode.

(3) Whenever a child is removed from the home of a dependency guardian or long-term
relative or foster care provider, and the child is not returned to the home of the parent,
guardian, or legal custodian but is placed in out-of-home care, a permanency planning hearing
shall take place no later than twelve or eighteen months, as provided in subsection (2) of this
section, following the date of removal unless, prior to the hearing, the child returns to the
home of the dependency guardian or long-term care provider, the child is placed in the home
of the parent, guardian, or legal custodian, an adoption decree or guardianship order is
entered, or the dependency is dismissed.

(4) No later than ten working days prior to the permanency planning hearing, the agency
having custody of the child shall submit a written permanency plan to the court and shall mail
a copy of the plan to all parties and their legal counsel, if any.

(5) At the permanency planning hearing, the court shall enter findings as required by
RCW 13.34.130(51 and shall review the aermanencv plan nrenared by the azencv. If a goal of

or relative care
the court shall review the child's status to determine whether the placement and the plan for
the child's care remain appropriate. In cases where the primary permanency planning goal
has not yet been achieved, the court shall inquire regarding the reasons why the primary goal
has not been achieved and determine what needs to be done to make it possible to achieve the
primary goal. In all cases, the court shall:

(a)(i) Order the permanency plan prepared by the agency to be implemented; or
(ii) Modify the permanency plan, and order implementation of the modified plan; and
(b)(i) Order the child returned home only if the court finds that a reason for removal as set

forth in RCW 13.34.130 no longer exists; or
(ii) Order the child to remain in out-of-home care for a limited specified time period while

efforts are made to implement the permanency plan.
(6) If the court orders the child returned home, casework supervision shall continue for at

Following the first permanency planning hearing, the court shall hold a further
Lnency planning hearing in accordance with this section at least once every twelve
is until a permanency planning goal is achieved or the dependency is dismissed,
ever occurs first.
Except as otherwise provided in RCW 13.34.235, the status of all dependent children
continue to be reviewed b y the court at least once every six months, in accordance with

planning hearing the agency that has custody of the child shall consider whether to file a
etition for termination of parental rights.
(9) Nothing in this chapter may be construed to limit the ability of the agency that has

ĉthdy of the child to file a petition for termination of parental rights or a guardianship
j etltion at any time following the establishment of dependency. Upon the filing of such a
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tition, a fact-finding hearine shall be scheduled and held in accordance with this chapter
unless the agency requests dismissal of the petition prior to the hearing or unless the parties
enter an agreed order terminating parental rights, establishing guardianship, or otherMs
resolving the matter.

(10) The approval of a permanency plan that does not contemplate return of the child t^
the parent does not relieve the supervising agency of its obligation to provide reasonable
services, under this chanter, intended to effectuate the return of the child to the parent.
including but not limited to, visitation rights.

(11) Nothing in this chapter may be construed to limit the procedural due process rights of
any party in a termination or guardianship proceeding filed under this chapter.

Sec. 6. RCW 13.34231 and 1981 c 195 s 2 are each amended to read as follows:
At the hearing on a dependency guardianship petition, all parties have the right to present

evidence and cross examine witnesses. The rules of evidence apply to the conduct of the
hearing. A guardianship shall be established if the court finds by a preponderance of
the evidence that:

(1) The child has been found to be a dependent child under ROW 13.34.030(2);
(2) A dispositional order has been entered . pursuant to ROW 13.34.130.
(3) The child has been removed or will, at the time of the hearing, have been removed from

the custody of the parent for a period of at least six months pursuant to a finding of
dependency under RCW 13.34.030(2);

(4) The services ordered under RCW 13.34.130 have been offered or provided and all
necessary services, reasonably available, capable of correcting the parental deficiencies within
the foreseeable future have been offered: or provided;

(5) There is little likelihood that conditions will be remedied so'that the child can be
returned to the parent in the near future; and

(6) A guardianship, rather than termination of the parent-child relationship or continuation
of	 efforts to return the child to the custody of the parent,
would be in the best interest of the family child. 	 -

Sec. 7. RCW _13.34.232 and 1993 c 412 s 4 are _ each amended to read as follow--
If the court has made a finding under ROW 1334231, it shall enter an orc

establishing a dependency guardianship for the child. The order shall:
4-4(a) Appoint a person or agency to serve as dependency guardian for the limited purpose

of assisting the court to supervise the dependency;
424(b) Specify the dependency guardian's rights and responsibilities concerning the care,

custody, and control of the child. A dependency guardian shall not have the authority to
consent to the child's adoption;

(34(c) Specify the dependency guardian's authority, if any, to receive, invest, and expend
funds, benefits, or property belonging to the child;

(d) Specify an appropriate frequency of visitation between the parent and the child; and
444(e) Specify the need for any continued involvement of the supervising agency and the

nature of that involvement, if any.
The order shall not affect the child's status as a dependent child, and the child shall remain

dependent for the duration of the guardianship.
(2) Unless the court specifies otherwise in the guardianship order, the dependency guard_

ian shall maintain the physical custody of the child and have the following rights and duties:
(a) Protect, discipline, and educate the child;
(b) Provide food, clothing, shelter, education as required by law, and routine health care for

the child;
(c) Consent to necessary health and surgical care and sign a release of health care

information to appropriate authorities, pursuant to law;
(d) Consent to social and school activities of the child; and
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(e) Provide an annual written accounting to the court regarding receipt by the dependency
guardian of any funds, benefits, or property belonging to the child and expenditures made
therefrom.

(3) As used in this section, the term "health care" includes, but is not limited to, medical,
dental, psychological, and psychiatric care and treatment.

(4) The child shall remain dependent for the duration of the guardianship. While the
guardianship remains in effect, the dependency guardian shall be a party to an y dependency
proceedings pertaining to the child.

(5) The guardianship shall remain in effect only until the child is eighteen years of age or
until the court terminates the guardianship order, whichever occurs sooner.

Sec. 8. RCW 13.34.233 and 1981 c 195 s 4 are each amended to read as follows:

(1) Any party may request the court to modify or terminate a
dependency guardianship order under RCW 13.34.150. Notice of any motion to modify or
terminate the guardianship shall be served on all other parties, including any agency that was
responsible for supervising the child's placement at the time the guardianship petition was
filed. Notice shall in all cases be served upon the department of social and health services.
If the department was not previously a party to the guardianship proceeding, the department
shall nevertheless have the right to initiate a proceeding to modify or terminate a guardian-
ship and the right to intervene at any stage of such a proceeding.

(2) The guardianship may be modified or terminated upon the motion of any party or the
department if the court finds by a preponderance of the evidence that there has been a
change of circumstances subsequent to the establishment of the guardianship and that it is in
the child's best interest to modify or terminate the guardianship. Unless all parties agree to
entry of an order modifying or terminating the guardianship, the court shall hold a hearing on
the motion.

(3) Upon entry of an order terminating the guardianship, the dependency guardian shall
not have any rights or responsibilities with respect to the child and shall not have legal
standing to participate as a party in further dependency proceedings pertaining to the child.
The court may allow the child's dependency guardian to attend dependency review proceed-
ings pertaining to the child for the sole purpose of providing information about the child to
the court.

(4) Upon entry of an order terminating the guardianship, the child shall remain dependent
and the court shall either return the child to the child's parent or order the child into the
custody, control, and care of the department of social and health services or a licensed child-

` placing agency for placement in a foster home or group care facility licensed pursuant to
chi ter 74.15 RCW or in a home not required to be licensed pursuant to such chapter. The
court shall not place a child in the custody of the child's parent unless the court finds that a
reason for removal as set forth in RCW 13.34.130 no longer exists and that such placement is
in the child's best interest. The court shall thereafter conduct reviews as provided in RCW
13.34.130(5) and, where applicable, shall hold a permanency planning hearing in accordance
with •RCW 13.34.145.

Sec. 9. RCW 13.34.234 and 1981 c 195 s 5 are each amended _to read as follows:

Establishment of a dependency guardianship under RCW 13.34.231 and 13.34.232 does not
preclude a the dependency guardian from receiving foster care payments.

Sec. 10. RCW 13.34.236 and 1981 c 195 s 7 are each amended to read as follows:

1) Any person over the age of twenty-one years who is not otherwise disqualified by this
section, any nonprofit corporation, or any Indian tribe may be appointed the dependency
guardian of a child under RCW 13.34.232. No person is qualified to serve as a dependency
guardian who: (1) Is of unsound mind; (2)- has boen convicted f a- felony or-misdemeanor

Olisg-moral turpitude; or (3) is a person whom the court finds unsuitable unless the
lrson meets the minimum requirements to care for children as provided in RCW 74 15.030.
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If the preferences of a child's parent were not considered under RCW 13.34.260 as
to the proposed dependency guardian, the court shall consider such preferences b

Approved April 1, 1994.

Effective June 9, 1994, 90 days after date of adjournment.

SEWER DISTRICTS—COMMISSIONERS

CHAPTER 289

S.B. No. . 6266

AN ACT Relating to sewer district commissioners; and amending RCW 56.32.110.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON.

Sec. 1. RCW 56.32.110 and 1975 1st ex. s. c 86 s 8 are each amended to read as follows:

If at the election a majority of the voters of the merging sewer district shall vote in favor of.
the merger, the county canvassing board of the county the auditor of which conducted the
election shall so declare in its canvass and the return of the election shall be made within ten
days after the date thereof. Upon the return the merger shall be effective and the merging
sewer district shall cease to exist and shall become a part of the merger sewer district. The
sewer commissioners of the merging district shall cease to hold office and tho affiuirr of the
mergod-disthete shall be managed b the newer coinmiscionorn of the merger district hold
office as commissioners of the new consolidated sewer district until their respective terms of
office expire or until they resign from office or these positions otherwise become vacant. If
such a resignation or vacancy occurs, a person shall not be appointed to fill the vacancy.

Approved April 1, 1994.

Effective June 9, 1994, 90 days after date of adjournment,

PUBLIC BUILDINGS—RECREATION AND CONVENTION CENTERS

CHAPTER 290

S.S.B. No. 6278

AN ACT Relating to public facilities; reenacting and amending RCW 67.28.210; and creating a new
section.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF WASHINGTON:

Sec. 1. RCW 67.28.210 and 1993 c 197 s 1 and 1993 c 46 s 1 are each reenacted and
amended to read as follows:

All taxes levied and collected under RCW 67.28.180, 6728.240, and 67.28.260 shall be
credited to a special fund in the treasury of the county or city imposing such tax. Such taxes
shall be levied only for the purpose of paying all or any part of the cost of acquisition,
construction, or operating of stadium facilities, convention center facilities, performing arts
center facilities, and/or visual arts center facilities or to pay or secure the payment of all or
any portion of general obligation bonds or revenue bonds issued for such purpose or purposes
under this chapter, or to pay for advertising, publicizing, or otherwise distributing information
for the purpose of attracting visitors and encouraging tourist expansion when a county or city
has imposed such tax for such purpose, or as one of the purposes hereunder, and until
withdrawn for use, the moneys accumulated in such fund or funds may be invested in interest
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HEALTH SERVICES, et al;

(__Y Appellants.

Supreme Court No. 62879-3

Division I No. 36377-8-I

CERTIFICATE OF SERVICE

I certify that I arranged for a copy of the Brief of Respondents and

Cross-Appellants dated December 19, 1995 to be delivered on

December 20, 1995 to Michael Collins, attorney for the appellants, at

900 4th Avenue, Suite 2000, Seattle, WA.

December 19, 1995

Michael Mirra
WSBN 10,877
Attorney for Respondents

a.67:HOMCHIL.511
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5

6

7

8

9
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11
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13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

FILED
	 n

Civil Track J
j DEC 20 P. 4 $	 Judge Ann Schindl

CLERK/STAFF A ORNEY

IN THE SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

WASHINGTON STATE COALITION
FOR THE HOMELESS,

et al.,
No. 91-2-15889-4

Plaintiffs,
(Div. I No. 36377-8-I)

vs.
RESPONDENTS' SUPPLEMENTAL

DEPARTMENT OF SOCIAL AND
	

DESIGNATION OF CLERK'S PAPERS
HEALTH SERVICES,

et al.,	 (Clerk's Action Required)

Defendants.

To:	 Clerk of the King County Superior Court

Please prepare and send to the Court of Appeals, Division I, the clerk's papers in this

case that are designated on the attachment.

December 15, 1995

Michael Mirra, WSBN 10,877
Attorney for Respondents

I certify that on December 15, 1995 I mailed a document of this document to Michael Collins, attorney for
appellants, at 900 4th Avenue, Suite 2000, Seattle, Wa.

Michael Mirra, WSBN 10,877
Attorney for Respondents

A.67:HOMCHIL.607

RESPONDENTS' SUPPLEMENTAL DESIGNATION
OF CLERK'S PAPERS - 1

EVERGREEN LEGAL SERVICES
401 SECOND AVENUE SOUTH. SUITE 401

SEATTLE. WASHINGTON 98104

(206) 464-1422



Respondents Supplemental Designation of Clerk's Papers
WSCH et al v. DSHS No. 91-2-15889-4

Type of
)oc. # Title Document Date of Filing

Declaration of Bradford Kinsey Declaration/Affidavit 9/20/91

37 Declaration of Stanley and Marie Hill Declaration/Affidavit 9/27/91

39 Declaration of Bruce Norton, MSW Declaration/Affidavit 9/27/91

40 Second Declaration of Bradford K. Kinsey Declaration/Affidavit 9/27/91

41 Declaration of Kerry Coughlin Declaration/Affidavit 9/27/91

61 Declaration of Janet Engle Declaration/Affidavit 9/27/91

62 Declaration of Laura L. Crawford Declaration/Affidavit 9/27/91

64 Declaration of Kristin Silverton Declaration/Affidavit 9/27/91

67 Declaration of Martha C. Dilts Declaration/Affidavit 9/27/91

72 Declaration of Patricia Proebsting Declaration/Affidavit 9/27/91

113 Declaration of Shirley Caldwell Declaration/Affidavit 12/20/91

Declaration of Timothy L. Sell Declaration/Affidavit 12/20/91

148 Memorandum re: Defendants' Evidentiary Pleadings 1/15/93
Objections to Declarations of Tom Pirie and Eileen
Putter

180 Second Declaration of Elizabeth Sanders Declaration/Affidavit 10/8/93

181 Third Declaration of Michael Mirra (attaching Declaration/Affidavit 10/18/93
Second Set of Interrogatory and Answer 2.4.1)

219 Transcript of Video Testimony of Richard Kovar Trial Transcript 5/24/94

222 Transcript of Video Testimony of Charles Dee Trial Transcript 5/24/94
Wilson

236 Plaintiffs' Proposed Findings of Fact with Citations Pleadings 9/2/94
to the Evidence

248 Findings of Fact, Conclusions of Law, and Order Order 3/14/95

Notice of Cross-Appeal to Court of Appeals, Div. I Appellate Document 4/18/95

Other

Respondents' Supplemental Designation of Clerk's Papers -	 1



Court Type of

Doc. # Title Document Date of Filing

257 Stipulation [re withdrawal of motions and Stipulation 4/21/95
preservation of issues]

262A letter from Judge Schindler re Motion for Other 6/5/95
Reconsideration

266 Objection and Proposed Amendment to Verbatim Appellate Document 8/1/95
Report of Proceedings Other

269 Stipulation to Supplement Summary Judgment Stipulation
Record Pursuant to RAP 9.12 Appellate Document

271 Stipulation Including Summary Judgment Exhibits Stipulation 11/21/95
in Appellate Record

272 Agreed Order Correcting Verbatim Report Order 11/27/95

Respondents Supplemental Designation of Clerk's Papers - 	 2
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