
  

 

Court of Appeals of New York. 
 Lisa GRANT et al., on Behalf of Themselves and 

All Others Similarly Situated, Plaintiffs, and Carolyn 
Lee et al., on Behalf of Themselves and All Others 

Similarly Situated, Intervenors-Appellants, 
v. 

Mario M. CUOMO, as Governor of the State of New 
York, et al., Respondents. 

Dec. 20, 1988. 
 
Action was brought against state and local social 
service agencies and state and local officials to 
require preventive services with regard to foster care. 
The Supreme Court, Special Term, New York 
County, 134 Misc.2d 83, 509 N.Y.S.2d 685, Lehner, 
J., granted motion for preliminary injunction and 
denied motion for summary judgment. On appeal, the 
Supreme Court, Appellate Division, 130 A.D.2d 154, 
518 N.Y.S.2d 105, modified and affirmed, and 
further review was sought. The Court of Appeals held 
that regulation of Department of Social Services did 
not impose nondiscretionary duty to provide 
preventive services. 
 
Affirmed. 
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amicus curiae. 
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City, for American Civil Liberties Union Children's 
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OPINION OF THE COURT 
 
MEMORANDUM. 
The order of the Appellate Division, 130 A.D.2d 154, 
518 N.Y.S.2d 105, should be affirmed, without costs, 
and the certified question answered in the 
affirmative. 
 
In this case arising under the Child Welfare Reform 
Act of 1979 (Social Services Law § 409et seq.), a 
regulation of the Department of Social Services-18 
NYCRR 430.9-states that when standards set forth in 
18 NYCRR 430.9(c), (d) or (e) are met, “[t]he 
provision of preventive services shall be considered 
mandated”. The issue before us is whether a 
nondiscretionary duty is thereby imposed upon 
respondent city, to provide preventive services 
whenever***116 the standards set forth in 18 
NYCRR 430.9(c), (d) or (e) are met, so as to render 
relief in the nature of mandamus appropriate (see, 
 Klostermann v. Cuomo, 61 N.Y.2d 525, 475 
N.Y.S.2d 247, 463 N.E.2d 588). 
 
[1] Required, or mandated, preventive services are 
authorized by Social Services Law § 409-a(1)(a); 
optional preventive services are authorized by Social 
Services Law § 409-a(2). Mandated preventive 
services **33 furnished by a local social services 
district are reimbursed by the State at a 75% rate, 
while optional services are reimbursed at a 50% rate 
(Social Services Law § 409-b[1] ). We agree with the 
conclusions of the late Justice Leonard H. Sandler 
(130 A.D.2d 154, 518 N.Y.S.2d 105) that (1) the 
determination whether preventive services are 
mandated in a particular case is, at its essence, a 
discretionary determination, and (2) the regulation 
does not require in every case what the Legislature 
has prescribed must be discretionary in each case. 
 
[2] The statute provides that the determination 
whether preventive services are mandated is 
dependent in each case upon the finding by a social 
services official that “the child will be placed or 
continued in foster care unless such services are 
provided and that it is reasonable to believe that by 
providing such services the child will be able to 
remain with or be returned to his family.”  (Social 
Services Law § 409-a[1][a].)   A regulation, of 



  

 

course, cannot restrict a statute (see,  Matter of 
McNulty v. New York State Tax Commn., 70 N.Y.2d 
788, 791, 522 N.Y.S.2d 103, 516 N.E.2d 1217).   
Here, however, the regulation can and should be read 
rationally*824 and harmoniously with the statute, as 
suggested by the agency responsible for its 
administration (see,  Matter of Howard v. Wyman, 28 
N.Y.2d 434, 322 N.Y.S.2d 683, 271 N.E.2d 528).   
When the stated standards are met, a social services 
official may determine that preventive services are 
essential to prevent foster care placement, and may 
therefore be considered “mandated” services within 
18 NYCRR 430.9 and Social Services Law § 409-
a(1)(a) so as to entitle the social services district to 
the higher reimbursement rate under Social Services 
Law § 409-b. 
 
Such a reading of the regulation preserves for social 
services officials the discretion in individual cases to 
conclude that services should not be provided-even 
though the standards set forth in the regulation are 
met-because of the case-by-case findings required by 
Social Services Law § 409-a(1)(a). This 
interpretation, moreover, comports with the 
legislative direction of Social Services Law § 409-
a(4) that regulations “promulgated pursuant to and 
not inconsistent with this section” shall contain 
program standards relating to circumstances and 
conditions that are appropriate for the provision of 
particular services. The Legislature did not direct the 
Department of Social Services to fashion regulations 
that would themselves predetermine categories in 
which preventive services must, in every case, be 
provided. We further agree with Justice Sandler's 
conclusion that, for the same reasons, the request for 
system-wide declaratory relief in this case is 
untenable (130 A.D.2d, at 168, 518 N.Y.S.2d 105, 
supra ). 
 
WACHTLER, C.J., and SIMONS, KAYE, 
ALEXANDER, TITONE, HANCOCK and 
BELLACOSA, JJ., concur in memorandum. 
ORDER AFFIRMED, ETC. 
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