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Statutes — Construction — Review — Standard of Beview.
An appellate court reviews de novo an inferior tribunal’s interpre-
tation of a statute.

Statutes — Construction — Legislative Intent — Considered
as a Whole. A court’s duty in interpreting a statute is to ascertain
and give effect to the intent and purpose of the Legislature as
expressed in the statute as a whole.

Statutes — Construction — Unambiguous Lgnguage — In
General. The meaning of an unambiguous statute is c.ierlved solely
from its language without need for judicial construction.

Statutes — Construction — Amendment — Judicial Amend-
ment — Additional Language. A court may not add language to
a clear statute in the guise of construing it even though the court
may believe that the Legislature failed to adequately express its
intent by the words that it used.

[5] Statutes — Construction — Meaning of Words — Absence of
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Statutory Definition — Resort to Dictionary. A statutory word
undefined by the statute is given its ordinary meaning as may be
found in a dictionary.

[6] Statutes — Construction — Unambiguous Language —

[7]

(8]

[9]

[10]

[11}

[12]

[13]

Undefined Terms. A statutory word undefined by the stafite is
unambiguous if it has a well-accepted ordinary meaning.

Juveniles — Public Assistance — Child Care — Obligation of
State — Homeless Children — What Constitutes. For purposes
of RCW 74.13.031(1), which requires the State to develop,
administer, supervise, and monitor a coordinated and comprehen-
sive plan that establishes, aids, and strengthens services fo: the
protection and care of homeless, runaway, dependent, or neglected
children, “homeless” means having no home or permanent place
of residence. It does not mean “without family.”

Juveniles — Public Assistance — Child Care — Obligation of
State — Scope — Child Welfare Services. The RCW 74.13.020
definition of “child welfare services,” which applies to the public
assistance statutes within RCW Title 74, is broad and does not
create an individual right to a specific kind of service.

Statutes — Construction — Ambiguity -— What Constitutes —
Discretionary Enforcement of General Duty. A statute is not
necessarily ambiguous merely because it states a duty in general
terms and grants an agency discretion to determine the ways in
which the duty may be met.

Statutes — Construction — Ambiguity — Clear Statutory
Language — Strained Reading. A court may not ignore clear
statutory language and strain to find an ambiguity where none
exists.

Statutes — Construction — Meaning of Words — “Shall” —
In General. The word "“shall” in a statute imposes a mandatory
duty unless a contrary intent is indicated.

Juveniles — Public Assistance — Child Care — Obligation of
State — Homeless Children — Service Plan — Necessity.
Under RCW 74.13.031, the State is required to develop and imple-
ment a plan for providing services for the protection and care of
homeless children; the statutory duty is not limited to “depen-
dent” children.

Juveniles — Public Assistance — Child Care — Obligation of
State — Homeless Children — Service Plan — Minimum
Requirements. A plan does not satisfy the planning requirement
of RCW 74.13.031 (which requires the State to develop and imuple-
ment a comprehensive and coordinated plan for providing services
for the protection and care of homeless, runaway, dependent, and
neglected children) unless it (1) specifically addresses one or more
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of the classes of children protected by the statute; (2) is promul-
gated according to an accepted method of plan development,
including consultation with experts and others; (3) addresses the
apparent needs of the children who are the subject of the plan; (4)
recognizes the role of the State in providing mandated services; (5)
coordinates services available from the federal and state govern-
ments and other agencies and organizations; (6) provides for data
collection and analysis and a process for ongoing evaluation; and
(7) effectively addresses (a) prevention services, (b) adequate emer-
gency programs, and (c) programs to assist families in obtaining

affordable housing.

[14] Action — Implied Right of Action — Statutorily Created

_ Protection — In General. In general, a right granted by statute
to an identifiable class is judicially enforceable.

[15] Action — Implied Right of Action — Statutorily Created

Protection — Elements. A statute that grants a right but not a
remedy is actionable by a plaintiff if (1) the plaintiff is within the
class of persons for whose benefit the statute was enacted; (2)
legislative intent, explicitly or implicitly. supports the creation of
a remedy; and (3) implying a remedy is consistent with the
underlying purpose of the statute.

[16] Juveniles — Public Assistance — Child Care — Obligation of

State — Homeless Children — Enforcement — Right of Ac-
tion. Homeless children and their families, and organizations that
serve homeless children and their families, may seek the enforce-
ment of RCW 74.13.031(1) in court by means of a declaratory judg-
ment action under RCW 7.24 or an action for injunctive relief.
RCW 74.13.031(1) requires the State to develop, administer,
supervise, and monitor a coordinated and comprehensive plan
that establishes, aids, and strengthens services for the protection
and care of homeless. runaway, dependent, or neglected children.

[17] Juveniles — Public Assistance — Child Care — Obligation of

State — Homeless Children — Statutory Provisions — Rela-
tionship. The State’s duty under RCW 74.13.031(1) to develop,
administer, supervise, and monitor a coordinated and comprehen-
sive plan that establishes, aids, and strengthens services for the
protection and care of homeless, runaway, dependent, or neglected
children has not been obviated by the Legislature’s enactment of
other statutes in aid of homeless children and their families.

[18] Constitutional Law — Separation of Powers — Judicial

Interference With Agency Functions — Protection of Indi-
vidual Rights. A court may interfere with the functions of an ex-
ecutive branch agency without violating the separation of powers
doctrine if judicial interference is necessary to protect individual
rights from agency acts that are arbitrary or tyrannical or that
are predicated upon a fundamentally wrong basis.
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[19] Constitutional Law Se i
' — Separation of Powers — Judicial
Interference With Agency Functions — Enforcemenf]:f

(20]

[21]

(22]

{23]

[24]

[25]

-[26]

Statutory' Mandate. A court may interfere with the functions of
an executlve. branch agency without violating the separation of
powers doc.trme if judicial interference is necessary to rectify the
agency's failure to fulfill a duty mandated by statute.

Courts — Superior Court — Jurisdicti j

8 2 — Jurisdiction — Subject Matter —
Scppe. Und'er'(pnst: art. I'V, § 6 (amend. 87), a superior court has
original Jurlsdlctlon in all cases in which jurisdiction has not been
vested exclusively in some other court.

Courts — Superior Court — Jurisdicti j

i irt — ction — Subject Matter —
Effect of Basw‘Juvemle Court Act. The general jurisdiction
gyar}te'd to superior courts by Const. art. IV, § 6 (amend. 87) is not
nlar;nplshead. bty RCW 13.04.030, which grants juvenile courts origi-
nal jurisdiction over several kinds of i i
e nds of proceedings relating to

gl(l)uert's] _— Ju:gniledCourt — Relationship to Superior Court
ventle court 1s a division of superior court; it i e .
constitutional court. (1S not & separate

Courts — Superior Court — Jurisdiction — Subjec
Interpretz?tion of Juvenile Dependency and PaJr(:r:tIe\:{aIt{tghts
Termmathn Statute. A superior court not sitting as a juvenile
court may interpret RCW 13.34 (the juvenile dependency and
parental _rlghts termination statute) and enter a judgment declar-
ing the rights and duties of parties under the statute.

Declaratory Judgment — Issue of Major Public Importance
— In General. A court’s jurisdiction under the UNirorM DECLARA-
TORY JUI)GMENTS Act (RCW 7.24) may be invoked if the court.is
presented with an issue of major public importance.

Declal.'atory Judgment — Justiciable Controversy — What
Constltutes.. For purposes of a declaratory judgment action, a
coptl:over;y is justiciable if (1) there is an actual, present a,nd
ex15t1ng dispute, or the mature seeds of one (as disti’nguished’from
a possible, dormant, hypothetical, speculative, or moot disagree-
ment), (2) bet‘ween parties having genuine and opposing interests
(3) that are direct and substantial (rather than potential theoreti:
ca'll, abstr{lct, or academic), and (4) a judicial determination of the
dispute will be final and conclusive.

Juveniles — Public Assistance — Child Care — Obligation of
State — Enforcement — Declaratory Judgment. A claim that
the State has failed in its duty under RCW 74.13.031 to develo

{md 1mp}ement a comprehensive and coordinated plan for providl?
ing services for the protection and care of homeless runaway, de-
pendpnt, and neglected children, and a claim that a 'juvenile cz)urt
is without authority to order the State to provide assistance to
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families of dependent children in order to comply with a statutory
duty, constitute issues of major public importance that may be
decided by declaratory judgment.

[27] Judgment — Res Judicata — Elements. An action is barred by
the doctrine of res judicata only if the action is identical to a prior
action with respect to (1) subject matter, (2) cause of action, (3)
persons and parties, and (4) the quality of the persons for or
against whom the claim is made.

[28] Juveniles — Parental Relationship — Dependency — Dispo-
sition — Best Interest of Child. A juvenile court deciding the
placement of a child adjudged to be dependent under RCW 13.34
must give paramount consideration to the best interests of the

child.

[29] Juveniles — Parental Relationship — Dependency — Dispo-
sition — Housing Assistance. Under RCW 13.34, juvenile courts
presiding over child dependency proceedings may order the State
to provide some form of housing assistance to children and their
families when lack of adequate housing is the primary factor in
the decision to place or keep the children in foster care. Although
the nature of the assistance is a matter of agency discretion, the
adequacy of the assistance and the reasonableness of the State’s
effort are subject to judicial review.

{30] Civil Rights — Deprivation — Elements — Deprivation of
Federal Right. A claim for damages is not established under 42
U.S.C. § 1983 unless the claimant has been deprived of a federal
constitutional or statutory right; the violation of a federal law
that. does not confer an enforceable right, privilege, or immunity
will not support a claim.

[31] Civil Rights — Deprivation — Federal Right — What Consti-
tutes — Test. A federal statute confers a right enforceable by a
private party in a 42 U.S.C. § 1983 action only if (1) Congress
intended the statute to benefit a particular class of persons, (2) the
statute imposes a binding obligation on government (rather than
merely expressing a congressional preference), and (3) the private
interest being asserted is specific enough to be judicially enforced
(i.e., the interest is not vague or amorphous).

[32] Juveniles — Public Assistance — Child Care — Obligation of
State — Federal Statutes — Right of Action. The “case plan”
section of the Adoption Assistance and Child Welfare Act of 1980
(42 U.S.C. § 671(a)16)) does not establish a right that may be
enforced by a private party in a 42 U.8.C. § 1983 action.

{33] Juveniles — Parental Relationship — Dependency — Dispo-
sition — Fact-Specific Inquiry. A placement decision for a de-
pendent child is a highly fact-specific inquiry that cannot be
reduced to a mathematical equation.
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[34] Juveniles — Parental Relationship — Dependency — Dispo-
sition — Variance From State’s Recommendation — Less Re-
strictive Alternative. A juvenile court deciding the placement of
a child adjudged to be dependent under RCW 13.34 may require
the State to provide the child with a reasonable less restrictive
pla.cement than the placement proposed by the State if the less re-
strictive placement is in the best interests of the child.

[35] Constitutional Law — Appeal — Review — Constitutional Is-
sues — Avoidance. An appellate court may decline to decide an
i1ssue on constitutional grounds if it may be decided on nonconsti-
tutional grounds.

SANDERS, J., dissents in part by separate opinion; DurraM, C.J .
and MapseN and TaLMADGE, JJ., dissent by separate opinion.

Nature of Action: A coalition of social service organiza-
tions and several individual plaintiffs sought a declaration
that the State was constitutionally and statutorily
required to provide housing assistance for homeless chil-
dren and their families. The plaintiffs also sought compen-
satory damages and injunctive relief.

Superior Court: The Superior Court for King County,
No. 91-2-15889-4, Ann Schindler, J., on March 14, 1995,
entered a judgment in favor of the plaintiffs on their state
statutory claims. The court dismissed the plaintiffs’ federal
statutory and federal and state constitutional claims.

Supreme Court: Holding that the State had an enforce-
able statutory duty to provide housing assistance to home-
less children and their families and to develop and imple-
ment a comprehensive and coordinated plan for providing
services to homeless children, that the juvenile dependency
statute could be interpreted outside of a dependency
proceeding by declaratory judgment, and that a juvenile
court in dependency proceedings may order the State to
provide some form of housing assistance to children and
their families when homelessness is a primary factor in
the decision to place or to keep a child in foster care, the
court affirms the judgment.

Cﬁristine O. Gregoire, Attorney General, and Michael W.
Collins and Trisha L. McArdle, Assistants, for appellants.
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Lori Salzarulo of Garvey, Schubert & Barer; Carol S.
Vaughn; and Michael Mirra of Columbia Legal Services,
for respondents.

Anne D. Rees and Jill H. Reinmuth on behalf of Alli-
ance for Children, Youth, and Families; American Acad-
emy of Pediatrics; Church Council of Greater Seattle;
Northwest Women’s Law Center; Washington Academy of
Family Physicians; Washington Association of Churches;
Washington State Psychological Association; and Youth-
Care, amici curiae.

TOTAL CLIENT-SERVICE LIBRARY* REFERENCES

Am Jur 2d, Welfare Laws § 45; Statutes § 433; Constitutional
Law § 299; Courts § 71; Declaratory Judgments § 33; Civil
Rights § 20; Juvenile Courts and Delinquent and Dependent
Children § 10.

ALR Index, Poor Persons; Private Right of Action; Separation of
Powers; Declaratory Judgments or Relief; Civil Rights and
Discrimination.

Guy, J. — The primary issue in this appeal is whether
the Department of Social and Health Services has an en-
forceable duty. under RCW 74.13.031(1), to develop and
implement a comprehensive and coordinated plan for
providing services to this state’s homeless children. This
appeal also raises questions regarding the existence and
scope of any statutory or constitutional duty the Depart-
ment may have to provide housing assistance to homeless
families whose children are placed in foster care primar-
ily because of inadequate housing.

We hold that the duties set forth by the Legislature in
RCW 74.13.031(1) are clear and are mandatory. The stat-
ute requires the Department to provide child welfare ser-
vices and to “|dJevelop, administer, supervise, and monitor
a coordinated and comprehensive plan that establishes,
aids, and strengthens services for the protection and care
of homeless, runaway, dependent, or neglected children.”
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The Department has not complied with this statute insofar
as homeless children are concerned. We also hold that im-
plicit in the dependency statute, RCW 13.34, is a grant, of
authority to the trial court to order the Department to
provide some form of housing assistance in any case in
which homelessness is a primary factor in the decision to
place or to keep a child in foster care. The form of assis-
tance may vary, depending on the needs of the family, the
resources of the Department, and the availability of pub-
lic and private aid in the community. This assistance could
take many forms. For example, it could include helping a
family to find affordable housing by offering transporta-
tion, consultation, referrals or assistance in filling out
forms; or waiving foster care payments in order to make
housing funds available to the family; or providing those
funds, when available through the Department; or obtain-
ing housing or assistance from federal, state, local or
private agencies. We reject the plaintiffs’ arguments that
federal statutes provide a private right of action against
the State and, because we resolve the case on state statu-
tory grounds, we decline to decide the constitutionai is-
sues raised by the plaintiffs.

FACTS

It is undisputed by the parties that homelessness is a
serious, widespread problem in our state and that it has a
devastating effect on children.

The stipulated facts and the unchallenged findings of
fact in this case show the following:

e The majority of Washington’s homeless are families
with small children.

e In fiscal year 1990, 171,000 homeless persons in
Washington sought emergency shelter. Approximately
115,000, including an estimated 37,000 children, were
turned away from shelter due to lack of space.

e In fiscal year 1991, of the people who were admitted
to emergency shelters, approximately 7,900 were families
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with 17,200 minor children. Of those children, 75 percent
(more than 12,000 children) were under the age of 11
years. During this same period of time approximately
23,500 families, with 49,800 children, were turned away
from shelters because of lack of space.
e These figures estimating the number of homeless
persons in Washington are conservative.
e As low cost private housing has disappeared, the
-number of families who are homeless has increased. Home-
less families with children are in every county of Washing-
"ton State.
e Homelessness has significant adverse effects upon
the growth and development of children.

PROCEDURAL HISTORY

This action was filed in 1991 against the Department of
Social and Health Services and its Secretary (hereafter
referred to collectively as DSHS or Department) on behalf
of the class of children and their parents living in
Washington who are homeless or who are threatened with
becoming homeless.

The plaintiffs are the Washington State Coalition.for
the Homeless, an association of agencies and organiza-
tions which provide shelter and other services to homeless
families with children and which advocate on behalf of
the homeless, and certain named individual homeless chil-
dren and their parents who represent the certified class.'

In its complaint, the Homeless Coalition alleges that ac-
tions and failures to act on the part of DSHS toward home-
less children and their families violate state and federal
statutes and state and federal constitutional provisions.
The complaint seeks declaratory and injunctive relief, as
well as compensatory damages.

Both parties appeal from three separate orders entered

I'The plaintiffs are referred to collectively herein as plaintiffs, Coalition or
Homeless Coalition.
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by the trial court over a three-year period. DSHS appeals
from an order declaring that the Department is mandated
by RCW 74.13.031(1) to develop, administer, supervise,
and monitor a coordinated and comprehensive plan that
establishes, aids and strengthens services for homeless
children. DSHS also appeals the trial court’s determina-
tion that the Department failed to comply with RCW
74.13.031(1). Finally, DSHS appeals the trial court’s ruling
that a juvenile court hearing a dependency case may
require DSHS to provide some form of housing assistance
if homelessness is the primary reason for foster placement
or the primary factor preventing reunification of the fam-
ily.

The Coalition cross-appeals from an order dismissing its
claims for relief based on federal law and federal and state
constitutional provisions, and appeals the order which
limits the circumstances under which a dependency court
may order DSHS to provide housing assistance.

An amicus curiae briefl was filed in support of the
Coalition’s position by the Alliance for Children, Youth,
and Families; the American Academy of Pediatrics; the
Church Council of Greater Seattle; the Northwest Wom-
en’s Law Center; the Washington Academy of Family
Physicians; the Washington Association of Churches; the
Washington State Psychological Association; and Youth-
Care.

We granted direct review and now affirm the trial court.

ISSUES

1. Does RCW 74.13.031(1) require the Department of
Social and Health Services to create and implement a
coordinated and comprehensive plan for providing ser-
vices to this state’s homeless children?

2. If RCW 74.13.031(1) does create such a duty, has
DSHS complied with the statutory mandate?

3. Do RCW 13.34 and RCW 74.13 authorize the judi-

ciary to order DSHS to provide housing assistance in or-
der to prevent or shorten foster care placements?
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4. Are the provisions of the Adoption Assistance and
Child Welfare Act of 1980 enforceable in a private action?

5. Do homeless children who are threatened with fos-
ter care placement have a federal or state constitutional
right to housing assistance as the least restrictive alterna-
tive to an out-of-home placement?

ANALYSIS
1. Interpretation of RCW 74.13.031(1)

RCW 74.13.031 provides:

The department [of Social and Health Services| shall have
the duty to provide child welfare services as defined in RCW

74.13.020, and shall:

(1) Develop, administer, supervise, and monitor a coordi-
nated and comprehensive plan that establishes, aids, and
strengthens services for the protection and care of homeless,
runaway, dependent, or neglected children.

[1-4] The first issue is whether this statute requires
DSHS to develop and implement a plan for providing ser-
vices to homeless children. This issue is one of statutory
interpretation and our review is de novo. See Rettkowski
v. Department of Ecology, 128 Wn.2d 508, 514-15, 910 P.2d
462 (1996). The duty of the court in interpreting a statute
is to ascertain and give effect to the intent and purpose of
the Legislature, as expressed in the statute as a whole.
See Tommy P. v. Board of County Comm’rs, 97 Wn.2d 385,
391, 645 P.2d 697 (1982). If a statute is unambiguous, its
meaning is to be derived from the language of the statute
alone. See Geschwind v. Flanagan, 121 Wn.2d 833, 841,
854 P.2d 1061 (1993); Cherry v. Municipality of Metro. Se-
attle, 116 Wn.2d 794, 799, 808 P.2d 746 (1991). An
unambiguous statute is not subject to judicial construc-
tion, and we will not add language to a clear statute even
if we believe the Legislature intended something else but
failed to express it adequately. See Geschwind, 121 Wn.2d
at 841; Adams v. Department of Soc. & Health Servs., 38
Whn. App. 13, 16, 683 P.2d 1133 (1984).
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The Department argues that the statute is unclear, thus
requiring this court’s construction, in part because the
word “homeless” is ambiguous. The Department’s conten-
tion is that “homeless” children, as used in the statute,
refers only to those children who have no family and no
home and who, because of their status as orphans, would,
therefore, fit within the definition of “dependent” chil-
dren.

[5] RCW 74.13 does not define “homeless” children. In
the absence of a specific statutory definition, words used
in a statute are given their ordinary meaning. See State v.
Alvarez, 128 Wn.2d 1, 11, 904 P.2d 754 (1995); State v.
Smith, 117 Wn.2d 263, 271, 814 P.2d 652 (1991). A
nontechnical word may be given its dictionary meaning.
See State v. Fjermestad, 114 Wn.2d 828, 835, 791 P.2d 897
(1990).

The dictionary defines “homeless” as “having no home
or permanent place of residence.” See WEBSTER’S THIRD
NeEw INTERNATIONAL Dicrionary 1083 (1986). This defini-
tion is consistent with the definition agreed upon by the
Governor’s Task Force on Homelessness. “The term ‘home-
less’ or ‘homeless individual’ includes a person or persons
who lack a fixed, regular, and adequate nighttime resi-
dence.” See GovErNOR’s Task Force oN HOMELESSNESS,
ReporT To THE GovERNOR 11 (1990). It also is consistent
with the definition used by the State Advisory Council on
Homelessness in its 1993 Progress Report. “Homeless
people in Washington State continue to represent a broad
variety of people. As in 1990, the majority of Washington’s
homeless people are families with children.” See State
Abpvisory CounciL oN HoMELESsSNESs, STaTE DEP’T oF CoMm-
MUNITY DEv., StATE AcTiON AGENDA To END HOMELESS-
NEss: A Progress REPorT 7 (1993). It is consistent with
the Legislature’s definition of “homeless’’ in other
Washington statutes. See, e.g., RCW 84.36.043(2)a) (defin-
ing “homeless’ for purposes of revenue statutes as
“persons, including families, who, on one particular day
or night, do not have decent and safe shelter nor sufficient
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' - to stay”’). Furthermore,
funds to purchase or rent a place ’ 23
it is consistent with the Departm(.ent s own d_eﬁmtlon of
homeless as set forth in its regulations governing food as-
sistance programs. See WAC 388-49-020(37) (** ‘[hlomeless

individual’ means a person lacking a ﬁ)fed and‘r}elgu.lar
nighttime residence or a person whose primary nighttime
residence is”’ a supervised shelter, halfway'hou.se, terr(;po—
rary residence with others, or place not ordinarily used as
_ sleeping accommodations for humans). .
[6, 7] A word which is not defmed in a sFatutg, bu:
- which has a well-accepted, ordinary meaning, 18 ;10
ambiguous. See Cowiche Canyon Conservancy v. Bos elgll,
118 Wn.2d 801, 814, 828 P.2d 549 (1992). The w’e,a l-
accepted, ordinary meaning of the word }}omele’s’s lts
“having no home or permanent place of res_lde,r’lc:fiI not,
as the Department contends, ”w1t.hout famll.y. ome-
less,” as used in RCW 74.13.031(1), is not amblguoui. .
The Department also argues that the term ‘‘child
welfare services’’ is ambiguous. o
The statute itself defines “child we‘elfare services’ in
RCW 74.13.020, which provides in pertinent part:
As used in Title 74 RCW, child welfare services shall be
defined as public social services . . . which stren@hgn, supple-
ment, or substitute for, parental care and supervision for the

purpose of:

(2) Protecting and caring for homeless, dependent, or ne-
glected children;

(4) Protecting and promoting the welfare of children,
including the strengthening of their own homes where pos-

sible, or, where needed|.]

[8, 9] We agree with the Departme‘nt that the statutory
definition of “child welfare services"’ is b.road and df)es not
create an individual right to a specific kind of service. Se(e)
In re Welfare of J.H., 75 Wn. App. 887, 880 P.2d 103

Q9
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(1994) (definition of child welfare services contained in
RCW 74.13.020(2) imposes a general duty and does not
give rise to individual enforceable rights to a particular
kind of service). However, a statute is not ambiguous
merely because it states a duty in general terms and
provides an agency discretion to determine the ways in
which the duty may be met.

The Department further argues that the definition of
child welfare services is no more than a policy statement
of the goals of this child welfare statute. We disagree. The
statute sets forth, in a separate section, the policy and the
goals of the enactment. The policy section provides:

The purpose of this chapter is to safeguard, protect and
contribute to the welfare of the children of the state, through
a comprehensive and coordinated program of public child
welfare services providing for: Social services and facilities
for children who require guidance, care, control, protection,
treatment or rehabilitation; setting of standards for social
services and facilities for children; cooperation with public
and voluntary agencies, organizations, and citizen groups in
the development and coordination of programs and activities
in behalf of children; and promotion of community conditions
and resources that help parents to discharge their responsi-
bilities for the care, development and well-being of their chil-
dren.

RCW 74.13.010.

[10] The Legislature stated its policy and the goals it
hoped RCW 74.13 would achieve in RCW 74.13.010. The
Legislature expressly states that it is defining the term
“child welfare services” in RCW 74.13.020. We cannot
ignore this clear statutory language and we will not strain
to find an ambiguity where the language of the statute is
clear. See Geschwind, 121 Wn.2d at 841.

We therefore turn to the language of the statute to
determine the intent of the Legislature and the meaning
of the statute.

[11, 12] By using the word “shall,” RCW 74.13.031(1)

Z
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imposes a mandatory duty. See Waste Management of Se-
attle, Inc. v. Utilities & Transp. Comm’n, 123 Wn.2d 621,
629, 869 P.2d 1034 (1994); Cascade Vista Convalescent Ctr.,
Inc. v. Department of Soc. & Health Seruvs., 61 Wn. App.
630, 638, 812 P.2d 104 (1991). The duty imposed by RCW
74.13.031(1) is clearly announced in the statute. Under the
plain language of the statute, DSHS is required to provide
child welfare services and is required to ‘‘|d]evelop,
administer, supervise, and monitor a coordinated and
comprehensive plan that establishes, aids, and strengthens
services for the protection and care of homeless, runaway,
dependent, or neglected children.” Because the statute
specifically refers to homeless children, we do not read the
law as limiting the Department’s duty only to “depen-
dent” children.

2. Department’s Compliance with RCW 74.13.031(1)

We next determine whether the Department has ac-
complished the mandate of RCW 74.13.031(1) as it relates
to homeless children.

At trial on this issue, the Department took the position
that two agency documents constituted the only plan
required by RCW 74.13.031(1).

[13] The first document, the “State of Washington Child
Welfare Plan, FY 1994 - 1997, Exhibit 1, describes the
Department’s programs and goals with respect to child
welfare services. This document was prepared solely for
the purpose of complying with the requirements of federal
law, as a prerequisite to the state receiving federal fund-
ing. The Department argues that because this plan was
approved by the federal government, it satisﬁeg the
requirements of state law. However, minimal compliance
with federal standards relating to children who are placed
in foster care does not satisfy the requirement of RCW
74.13.031(1) as it relates to homeless children. The
unrefuted testimony at trial showed that DSHS did not
take advantage of federally funded programs that could
aid homeless children. The Department did not challenge
the trial court’s finding of fact that

¢
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DSHS has made only very limited use of the options available
under federal law for employing the programs under Title
IV-A of the Social Security Act (AFDC Program, Emergency
Assistance Program and AFDC Special Needs Program/
Additional Requirements) for targeting and providing assis-
tance to homeless children and families. Through these
programs DSHS could provide additional money for hous-
ingl.]

Clerk’s Papers at 1248-49. According to the Department’s

own witnesses, the programs described in Exhibit 1 would
have only an incidental effect on children homeless fami-
lies because a homeless child would have to be at risk of
abuse or neglect in order to qualify for the programs
outlined in the document.

The Department’s second document, entitled “Compre-
hensive Plan to Coordinate Services for Homeless Chil-
dren and Families” (hereafter Plan), Exhibit 5, was drafted
In response to the present lawsuit. Department employees
who drafted the Plan were directed by the Secretary of
DSHS to develop a plan that would list preexisting ser-
vices and proposed enhancements, which could be made
available within existing structures, to those services.

Each of the expert witnesses appearing on behalf of the
plaintiffs testified with respect to the steps that would
have to be taken in developing a coordinated and compre-
hensive plan and with respect to the essential elements
that an adequate plan would include.? The testimony of
these experts was not rebutted or refuted by the Depart-
ment.

ZThese experts included Martha Dilts, former exccutive director of the Seat-
tle Emergency Housing Service for 17 years and a member of the Governor’s
task force for homelessness; Barbara Sard, managing attorney of the homeless-
ness unit at Greater Boston Legal Services, former senior attorney for govern-
ment benefits for Greater Boston Legal Services, a homelessness specialist, and
a specialist in federal benefits; Dr. Marybeth Shinn, a professor at New York
University in the community psychology doctoral program, and a participant in
a major longitudinal study of homeless families and housed poor families in
New York City; and Kirk Creager, exccutive director of the Vancouver (Clark
County) Housing Authority, former chief of housing and economic development
for King County, and president of the Association of Washington Housing
Authorities.
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Based on the expert testimony, the trial court made a
finding of fact that the necessary steps to develop an effec-
tive plan included (1) a recognitiop and_ ac.knowledgment
by DSHS of its role: (2) coordination within DSHS itself
and. most critically, coordination by DSHS with other
agencies of state and federal government fmd othgr groups
such as shelter providers and social service providers; (3)
consultation with experts and others; and (4) data colﬁlec-
tion and analvsis and a process for on-going evaluation.
This finding is not challenged by the Department. .

The Department’s witnesses testified that.in drafting
the plan they did not follow the steps outlined ‘by the
plaintiffs’ expert witnesses. . . ‘

The plaintiffs’ experts also were consistent In their
opinions that. to be effective, any plan dex@%loped by DSHS
would have to address (1) prevention services, (2) ade(]l_le}t.e
emergency programs, and (3) programs to assist families
to obtain affordable housing. This testimony was not'reb‘ut-
ted by the Department. The trial court entered a f}ndmg
of fact that reflected the testimony of the experts in this
regard. This finding of fact is not challenged by the Depart-
ment. . o

The Department’s Plan, Exhibit 5, identifies existing
services and programs which are primarily for abused and
neglected children. along with some proposed .e.nhan'ce-
ments that address the needs of homeless families with
children. One of the proposed enhancements would be to
aid parents of homeless children, in t}.lc.)se m.stances where
the parents are receiving Aid to Families with Depenfient
Children (AFDCY and where the children are determined
to be at risk and are removed from the family homg and
placed in foster care.” DSHS does not place children in fos

¥The proposed enhancements focus on minimizing the effect DSHS can h}inirs
on a fouuly's AFDC grant. Under the first proposed enh‘an‘cemont, \{vl)en ac 1.
is removed from a family receiving AFDC and the plan is for the child to retum.
home within 90 davs, DSHS will use state funds for foster Carc‘pla‘ccment ratgex
than requiring the family to make the pa.\{ment out qf its APlI-)(,‘ gran{). 4Lfn‘er
the =econd proposed enhancement. Z)b'.f'ib would assist families in obtaining
AFDC, prior to the child’s return. to facilitate the child’s return home.

¢
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ter care solely on the basis of homelessness. This proposed
enhancement would therefore be available only to chil-
dren who are at risk of abuse or neglect. For some home-
less children who fall within this category, the Depart-
ment’s proposed enhancement would mean an earlier
return to parental care. The testimony at trial was that as
many as 40 percent of homeless families do not qualify for
AFDC funds. Those who do qualify receive 47 percent of
the standard of need.

The Department’s plan also proposed, as an enhance-
ment to existing services, coordination of community re-
sources. The Department’s proposal in this regard is
described by the trial court in an unchallenged finding of
fact, as follows:

Although, DSHS has begun in Exhibit 5 to recognize the
need to coordinate with other agencies, it has proposed to do
80 in an extremely limited fashion that will have little impact.
The only coordination that has been proposed by DSHS is
development of a community resource manual; a proposal to
seek interagency agreements with state and federal agencies
and local housing authorities; and a proposal to “reinforce
links” between the service providers within DSHS. Exhibit 5
is not a coordinated or comprehensive plan that addresses
the needs and care of homeless children.

Clerk’s Papers at 1251-52.

The Department also does not assign error to the trial
court’s finding of fact that

State agencies have not coordinated their services or their
goals concerning homeless families and their children. There
is no plan that coordinates the services provided at the state
level. At the local level, there is no effort to coordinate with
non-profit providers that serve homeless families. It is a very
fragmented system. This is dramatically illustrated by the
admitted lack of coordination between DSHS and the Depart-
ment of Community, Trade and Economic Development (here-

*Testimony at trial was that the maximum AFDC benefit that could be paid
for a family of three was $546 per month. The average statewide cost for hous-
ing, without utilities, for a family of three was $419 per month.
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inafter. “DCD™. DCD is the state agency that receives fund-
ing to provide housing and housing assistance. Although the
state’s two major witnesses at trial . . . both testified that it
would be important and necessary to coordinate with DCD,
they both acknowledged that had not been done except
informally at the field level.

Clerk’s Papers at 1252.
. We agree with the trial court’s conclusion that the Plan
submitted by the Department in this case is not a compre-
hensive and coordinated plan that establishes, aids or
strengthens services for the protection and care of this
state’s homeless children. The Department has not at-
tempted to develop the plan required by the statute insofar
as homeless children are concerned.

While the Department is afforded discretion under the
statute in developing the plan required, it must comply
with the clear language of the statute when it exercises
that discretion, and it cannot ignore a class of children
which the Legislature has stated must be protected. In
exercising its discretion, DSHS should follow the accepted
method of developing a plan and should address the ap-
parent needs of the children who are the subject of the
plan.

The Department argues that this court should not
determine the meaning of the statute in this case because
the plaintiffs’ claims based on RCW 74.13 should have
been dismissed on the pleadings since the statute does not
create a right in plaintiffs to enforce the statute.

[14, 15] Where the Legislature enacts a statute that
grants rights to an identifiable class, there is an assump-
tion that those rights are enforceable. See Bennett v.
Hardy, 113 Wn.2d 912, 919-20, 784 P.2d 1258 (1990). In
Bennett. 113 Wn.2d at 920-21, we held that in determining
whether a cause of action exists, the court must consider:
(1) whether the plaintiffs are within the class of persons
for whose benefit the statute was enacted; (2) whether
legislative intent, explicitly or implicitly, supports creat-

L
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iI(llg or denying a remedy; and (3) whether implying a rem-
edy 1s consistent with the underlying pu
legislation. ying purpose of the

[16] Plaintiffs, the class of children and their families
who are homeless, are within the class of persons intende(ll
to benefit from this statute. We find nothing in the statute
that would deny plaintiffs an injunctive and declaratory
remedy.requiring compliance with the statute. Permittin‘é
the plaintiffs to bring an action to enforce the statute
through an injunction action and pursuant to the UNIFORMI
DEcLARATORY JUDGMENTS AcT is consistent with the
underlying purpose of the statute.

We hold that plaintiffs have a right to bring a declara-

tory action and an action to enforce th .
74.13.031(1). e mandate of RCW

[17] The Department next argues that enactment of
RCW 43.330, which creates the Department of Com-
munity, Trade, and Economic Development and authorizes
that agency to oversee the housing trust fund RCV\}
43.185, relieves DSHS of its responsibility to create ’a child
welfare services plan for homeless children.

DSHS cites to no relevant authority, and we find none
which supports its argument that the enactment of otheli
lavys to aid this state’s homeless population relieves DSHS
of its duty to comply with RCW 74.13.031(2).

[18, 19] DSHS further argues that the trial court had
no authority to interfere with the discretion of the Depart-
men§ in its development of the comprehensive plan
required under the provisions of RCW 74.13. In the
Department’s view, the trial court’s interference in an
agency function constituted a violation of the separation
of powers doctrine. See In re Salary of Juvenile Director
87 Wn.2d 232, 245, 552 P.2d 163 (1976). ’

Courts will not interfere with the work and decisions of
an agency of the state, so long as questions of law are hot
involved, and so long as the agency acts within the terms
of the duties delegated to it by statute. See Morgan v.
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Department of Soc. Sec.. 14 Wn.2d 156, 184, 127 P.2d 686
(1942): State ex rel. York v. Board of County Comm'rs, 28
Wn.2d 891. 901. 184 P.2d 577, 172 A.L.R. 1001 (1947).
However. where the acts of public officers are arbitrary,
tyrannical, or predicated upon a fundamentally wrong
basis. then the courts may interfere to protect the rights
of individuals. See Group Health Coop. v. King County
Med. Soc'v, 39 Wn.2d 586, 669, 237 P.2d 737 (1951). Here,
- the Department was not acting within the terms and
duties delegated to it by RCW 74.13.031(1). The trial
court’s order, requiring DSHS to perform its duty accord-
ing to professionally accepted procedures and standards,
did not interfere with the Department’s ability to use its
discretion in creating a reasonable, adequate plan that
would satisfy the requirements of RCW 74.13.031(1).

3. Foster Care Claims

The trial court ruled that the legislative scheme of the
juvenile dependency and termination statute, RCW 13.34,
contemplates immediate and intensive support services to
a family whose child may be removed from parental
custody. and that all reasonable efforts must be made to
prevent the separation of children from their parents. The
trial court then ruled that the determination of whether
reasonable services have been provided is ultimately the
responsibility of the judiciary. The trial court ruled that,
in those cases where a family’s homelessness is the pri-
mary factor that would either result in a child’s place-
ment in foster care or prevent reunification, and if it is in
the child's best interests, the court has the authority to
require the Department to provide some form of housing
assistance.

The Department argues that the trial court had no ju-
visdiction to enter a declaratory judgment regarding RCW
13.34 because (1) RCW Title 13 gives exclusive jurisdiction
to the juvenile court over proceedings relating to depen-
dencies and terminations, (2) there was no justiciable
controversy before the court, or (3) the doctrine of res
judicata bars the court’s consideration of plaintiffs’ claims.
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' [20-22] The basic juvenile court act, RCW 13.04. estab-
lishes the juvenile court as a division of the su periorz cduré/
RCW 13.04.021, and creates a procedure for the dispo%i:
tion of many actions involving minors. ‘

RCW 13.04.030(1)° provides, in pertinent part:

[ilhle juvenile cqurts in the several counties of this state
shall have exclusive original jurisdiction over all proceedings:

(b)‘ Re]at.ing to children alleged or found to be dependent as
provided in chapter 26.44 RCW and in RCW 13.34.030
through 13.34.170: o

' (c) Relating t(') the termination of a parent and child rela-
tionship as provided in RCW 13.34.180 through 13.34.210] |

(Emphasis added.)

This statute was construed by this court in State v
We.rner, }29 Wn.2d 485, 918 P.2d 916 (1996), a case/ in.
which a J'uvenile charged with drug offenses challenged
the superior court’s jurisdiction to issue an arrest warrant
for a J}lveni]e. The trial court and Court of Appeals
deter.‘mmed the warrant was invalid on the basis that i:(
was issued by the superior court, a court lacking jurisdic»’
tion over juveniles. See Werner, 129 Wn.2d at 490. We re-
v'ersed, holding that the lower courts’ narrow interpreta-
tion of RCW 13.04.030 overlooked the state consti.tuti(:n
Wash. Const. art. IV, § 6 (amend. 87), a more fundamentai’
authquty than the statute. As we noted in Werner
superior _courts are courts of general jurisdiction. The\’r
have original jurisdiction in all cases in which jurisdictio;l
has not been vested exclusively in some other court. See
Werrf.er, 129 Wn.2d at 492. The juvenile court is onlb; 'a
division of the superior court, not a separate constitutional
court. See Werner, 129 Wn.2d at 492.

SRCW 13.04.030 was amended i
.04.0: as amended in both the 1994 and 1995 legislati i
A 30 ! ! 994 V95 legislative sessions.
féxg\zs (;: '1994, Ist Spec. Sess., ch 7, § 519; Laws or 1995, ch. 31 1. § 15; lt:(/\:’:\/‘:”:;
y } ,tct . .512, § 39. The amendments did not significantly affect the lzl’nguugc of
e statute involved here, and the current language is used in this opinion.
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One of plaintiffs’ claims for relief in the present case
was for a declaratory judgment that the Departn'lent S
failure to provide housing assistance to homeless §h11dren
involved in dependency actions violates the duty imposed
on DSHS under the dependency statute, RCW '13.34, t'o
make “reasonable efforts’ to reunite children with their
parents and to prevent or shorten foster care placements.
This claim was brought pursuant to the UNIFORAM D.E~
. CLARATORY JUDGMENTs Act, RCW 7.24, which provides in
part.

Courts of record within their respective jurisdictions shall

have power to declare rights, status and other legal relations
whether or not further relief is or could be claimed.

RCW 7.24.010. .
The UNIFORM DECLARATORY JUDGMENTS ACT is a reme-
dial statute which is to be liberally construed and
administered. See RCW 7.24.120. Its purpose is t.o set.tle
and to afford relief from uncertainty and igsecurlty with
respect to rights, status and other legal relations. See RCW
7.24.120. R ' o

Although RCW 13.04.030 states tha.t t.heijuv.en.lle dlYl-
sion of superior court has exclusive jurisdiction in juvenile
matters, this court has not restricted the power to
interpret the juvenile statutes to the juvenile court.s. In
Tommy P., 97 Wn.2d 385, we affirmed a declaratory judg-
ment that the plaintiff class of juveniles who were or
would be placed in juvenile detention pursuant tq RCW
13.40 were entitled to an education while in detention. In
Babcock v. State, 116 Wn.2d 596, 809 P.2d 143 (1991), we
permitted a superior court hearing a tort acFlon. to
interpret RCW 13.34, the dependency and termination
statute.

[23] We hold that a superior court has the power to
interpret RCW 13.34 and to enter a declaratory judgment
with respect to the rights of plaintiffs under the statute.
Where, as here, the plaintiffs are a class of children Yvho
are or will be affected by the statute, the most efficient

)
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and consistent resolution of the question is through a
declaratory action, rather than a case-by-case, appeal-by-
appeal, basis in individual dependency proceedings.®

The Department next argues that the superior court
lacked jurisdiction because there was no justiciable
controversy before it.

[24-26] In applying the UnirorM DEcLARATORY JUDG-
MENTS AcT, we have consistently held that, absent issues
of major public importance, a justiciable controversy must
exist before a court’s jurisdiction may be invoked under
the Act. See Nollette v. Christianson, 115 Wn.2d 594, 598,
800 P.2d 359 (1990). Issues of major public importance
have included questions of salary, tenure and eligibility to
stand for office, being matters directly affecting the
freedom of choice in the election process, see State ex rel.
O’Connell v. Dubuque, 68 Wn.2d 553, 559, 413 P.2d 972
(1966), and whether a statute Increasing the amount of

_ excise tax was constitutional. See State ex rel. Distilled

Spirits Inst., Inc. v. Kinnear, 80 Wn.2d 175, 178, 492 P.2d
1012 (1972).

For purposes of declaratory relief, a justiciable contro-
versy is

“(1) . . . an actual, present and existing dispute, or the
mature seeds of one, as distinguished from a possible,
dormant, hypothetical, speculative, or moot disagreement, (2)
between parties having genuine and opposing interests, (3)
which involves interests that must be direct and substantial,
rather than potential, theoretical, abstract or academic, and
(4) a judicial determination of which will be final and
conclusive.”

Nollette, 115 Wn.2d at 599 (quoting Diversified Indus. Dev.
Corp. v. Ripley, 82 Wn.2d 811, 815, 514 P.2d 137 (1973)).
See also Acme Fin. Co. v. Huse, 192 Wash. 96, 73 P.2d 341,
114 A.L.R. 1345 (1937).

®This is particularly true where, as here, the claim for declaratory relief is
not based solely on RCW 13.34. Plaintiffs in the present case asked for declara-
tory relief based on an interpretation of RCW 74.13, RCW 74.14A, RCW 13.34,
federal law, and state and federal constitutions.
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In the present case, (1) there are the mature se’?ds (lfha
dispute as to the meaning of “reasonable efforts™ in te
context of homeless children who are affected by the state
and federal laws governing foster care placements; (2) tﬂe
dispute is between the Department gnd members pf the
class of homeless children and famll{es who are being or
will be affected by the Department’s interpretation of the
statute: (3) the interests of the class members are direct
and substantial, as they affect the fundamer}tal right of
the family to remain together or to be reunited; .and (4d)
finally, a judicial determination as to the a}uthorlty ant
respoilsibility of the Department gnd of thg juvenile courd
when involved with homeless chlldl'gn will be final an
conclusive as to the issue raised in this case. ‘

We conclude the issues involved her.'e are issues of ma-
jor public importance and that t.he trial court, therefore,
had jurisdiction to make a ruling under the UNII:‘ORI\./I
DeCLARATORY JUDGMENTS AcT. We also hold that a justi-
ciable controversy exists in this case.

[27] DSHS argues that because the claims raised cguld
have been litigated in the juvenile cour‘t proceedlngs
involving some of the named individual plaintiffs, the ('100-
trine of res judicata should be found t.o k{ar the claims
raised in this lawsuit. In order for res judicata to apply,
there must be an identity of (1) subject mattgx', (2) cause of
action, (3) persons and parties, and (4) quahtyi of persons
for or against whom the claim is made. See Rains v. State,
100 Wn.2d 660, 663, 674 P.2d 165 (1983).

Plaintiffs in the present case include ipdividuals who
have not participated in dependency act}ons, as v&"ell as
some who have. The cause of action here is got limited to
what efforts might be reasonable in a particular depen-
dency case in order to prevent or shortfen a fOSteI: place-
ment. Instead, this is a declaratory action regarding the
trial court’s authority, under the statute., to order the
Department to provide some form of housmg assistance,
in certain kinds of cases, in order to comply W}th the dut‘y
to make reasonable efforts to reunite the family. There is
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neither identity of parties nor identity of causes of action.
Therefore, the doctrine of res judicata does not bar
plaintiffs’ action.

We now turn to the issue of whether a Juvenile court
has the authority to order DSHS to provide some form of
housing assistance to families in cases where a child is
placed in, or remains in, foster care in part because the
family does not have adequate housing.

RCW 13.34 was enacted to conform with federal law
governing what services are to be provided to children in
foster care. Federal law requires that to obtain federal
reimbursement, a state must have a plan which provides
that in each case reasonable efforts will be made to prevent
or eliminate the need for removal of the child from his or
her parents and to make it possible for the child to be
returned to his parents. See 42 U.S.C. § 671(a)15).
Washington implements this federal requirement through
RCW 13.34.

The provisions of the dependency and termination act
that are applicable to this issue are the following:

RCW 13.34.020, which provides:

The legislature declares that the family unit is a fundamen-
tal resource of American life which should be nurtured. To-
ward the continuance of this principle, the legislature
declares that the family unit should remain intact unless o
child’s right to conditions of basic nurturc, health, or safety is
Jeopardized. When the rights of basic nurture, physical and
mental health, and safety of the child and the legal rights of
the parents are in contlict, the rights and safety of the child
should prevail. The right of a child to basic nurturing includes
the right to a safe, stable, and permanent home and a speedy
resolution of any proceeding under this chapter.

RCW 13.34.060(8), governing emergency, temporary
shelter care, which states:

The court shall release a child alleged to be dependent to
the care, custody, and control of the child’s parent, guardiza:-
or legal custodian unless the court finds there is reasoer
cause to believe that:
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a) After consideration of the specific serV}c(iestt()h;ievent

o : 'ied reasonable efforts have beep made 0 provent

been' PI.O\‘”() t},xe need for removal of the chlld from the ch N

;l‘ ehm’xlrll](‘ilt;o mvake it possible for the child to return home;
ome a v

alld
(l)) . Ul) [}le 101(,cl‘~n e 0{ Sll(fh Clllld WOUld plesellt a seril-
. .

ous threat of substantial harm to such child|.]

RCW 13.34.130(1)(2) and (b), governing disposition orders

" in dependency cases:

. . . ¢
The court shall order one of the following dispositions o
The cour ¢

the case: -
is iti er than removal of the chi

o 'Or(?eir*aﬁll;?eés::ﬁ?éil(;ﬁ]all provide a program-d.emfni(li‘
o h1$ " :;Y imm(;diate danger to the child, to mltlg? e o
o alleViatg Z e the child has already suffered, and to ?he
the pare arflo %hat the child will not be endangered‘ 1r;h0ge
t‘he P o Tecting a program, the court should choose ‘,id(:d
ttltu¥‘?;‘1;1ll:€; Ze’ast interfere with family autor?i]my’ prov
:;1,(11;1 (t(l:e scrbices are adequate to protect the child.

An order for out-of-home placement mag le)i 2&;3@
(b)" he ¢ rt finds that reasonable efforts have eh jade
o e COl'l liminate the need for removal of t eh%d g
o pl‘eventhqzi'? home and to make it possible for the chi o
from the ¢ 1) : ecifying the services that have been pro‘lll e;l
to the h(;n'llii k:)nd the child's parent, guardian, (f)fr (ilg:)r
o the’ - nd that preventive services have been o efrﬁ o
CuStqg:(iin’a:d hdve failed to prevent the need for out-of-ho
provi

placement].]

is added.) . .
(E?}};: ZZpendexlcy statute requires a specific service plan

be developed for each child placed in foster fjif(;ti(évz
13.34.130(3)(b)i). It also requ;reii;?:nc;)ﬁlret (‘:)‘(])hether 8 2
) . . O

p'la"cemem l:(:::sleav;'fe kilzzg::igto facilitate the return home.
ot S’e rVtlhen the court is to order that re:,asonab'le ser-
If' the};)alef’i"éx'ed “specifying such services,” to Chlldl;e:
Vl}iisarg glaced i’n foster care for six months or more.

w

RCW 13.34.130(5)(b)(vil).
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[28] In making any placement decision under RCW
13.34, the trial court is required to give primary consider-
ation to the child’s best interests. See In re Dependency of
J.B.S., 123 Wn.2d 1, 10, 863 P.2d 1344 (1993).

The trial court in the present case ruled that, under
RCW 13.34, the determination that reasonable efforts have
been made and that reasonable services have been
provided is ultimately the responsibility of the Judiciary.
It further ruled that that determination will vary with
the circumstances of each individual case, but in those
cases in which the court determines that a family’s home-
lessness is the primary factor that would either result in a
child’s placement or prevent reunification and, if it is in
the child’s best interest, the court has the authority to
require the Department to provide some form of housing
assistance.

One of the fact settings before the court involved
plaintiff Sanders and her three children. The children
were determined to be dependent, pursuant to RCW 13.34,
because of their mother’s inability to protect them. They
were at risk in part because of their mother’s actions (she
left the state with her children in an attempt to protect
her husband, who was accused of molesting her daughter).
A plan for reuniting the family was included in the dispo-
sition order. That order required the mother to (1) partici-
pate in a nonoffending Spouses group; (2) comply with her
probation; (3) obtain stable housing adequate to meet the
children’s needs;” (4) provide DSHS with a written plan
for protecting the children; and (5) sign releases of infor-

’A social worker employed by DSHS testified by affidavit that the parents’
procurement of safe and stahle housing is a precondition to the return of the
children in 90 percent of her caseload. The caseworker testified that DSHS
caseworkers are not able to offer any housing assistance to families, even when
it would prevent a foster care placement or allow a family to be reunited. An.
ather caseworker testified that he frequently includes the need for adequate
housing in the court orders of parents whose children are in foster care and
that, in his opinion, if adequate housing were available to caseworkers for use in
these cases, reunification would happen earlier and more frequently than it cur-
rently happens. Another DSHS caseworker testified that caseworkers are not
able to address problems of at-risk families and prevent foster care because,
without housing, services or treatment are either inaccessible to the family or
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mation. Within a short time, the mother complied with all
of the court-ordered conditions, except the one requiring
that she obtain adequate housing. The court order entered
in October 1990 in the dependency case expressly permit-
ted return of the children once the mother had housing
for them. She was unable to find adequate housing for
more than one year. Although she acquired some training
and a job, she earned only a small income and was
required to pay the state $278 per month toward the cost
of foster care for her children. The caseworker’s declara-
tion indicates that he was unable to provide housing assis-
tance for Ms. Sanders because resources for such assis-
tance are not made available by DSHS.

Under the trial court’s order in the present case, the ju-
venile court judge hearing the dependency action could
have ordered DSHS to provide housing assistance of some
sort to Ms. Sanders in order to facilitate the reunification
of the family.

The Department argues the trial court erred in its in-
terpretation of the statute because there is no specific
grant of authority in RCW 13.34 to the court to order
DSHS to provide housing assistance. In the Department’s
view, if the court does not believe that reasonable efforts
have been made to prevent or to remedy the need for fos-
ter care for the child, the court may order that the child
remain with or be returned to the parents but may not or-
der that specific services be provided to alleviate the need
for foster care.

The Department’s argument that a juvenile court has
no alternative but to deny foster placement and to return

ineffective. When the family is homeless, the caseworker is often left with the
choice of doing nothing or taking the child into foster care. Former King County
Superior Court Judge Terrence A. Carroll testified by affidavit that a family’s
homelessness or other lack of adequate housing is a significant factor contribut-
ing to the need for foster care placement in a substantial number of cases in
Washington State and that homelessness prevented or significantly delayed the
child's return to the family in a substantial number of cases. Former Judge Car-
roll also testified that DSHS has not equipped its caseworkers to provide effec-
tive housing resources and that caseworkers routinely opposed proposals that
the court order such services by asserting that the caseworker lacked the re-

sources.

)
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the child to an unhealthy or dangerous situation when it
ﬁI.ldS. reasonable efforts have not been made to prevent or
ehml.nate the need for foster care is contrary to both the
best interest standard and the dependency statute.

Ip .In re J.H., which is cited by DSHS in support of its
posnz.lon, the Court of Appeals held that a juvenile court
bearmg a dependency action abused its discretion in order-
ing the D_epartment to provide up to $1,200 in cash to
secure private housing for a mother and her children in
order to prevent foster care. See In re J.H., 75 Wn. App. at
894-95. The Court of Appeals determined that such an‘or-
der presumed the availability of $1,200 that the Legisla-
ture had .not specifically appropriated for that purpose
and constituted an unlawful incursion into the legislative
realm. See In re J.H., 75 Wn. App. at 894. The Depart-
ment argues the same reasoning applies here because
there 1s no specific appropriation for general housing as-
mstancg in dependency cases. DSHS presents no evidence
of specific appropriations for other kinds of services sucl{
as cQunseling, or drug and alcohol treatment, whic,h are
routinely provided to families of dependent children under
the “reasonable efforts” clause. The Court of Appeals re-
versed the order in In re J H. because it viewed that order
as an .appropriation of funds and thus an incursion into
what is purely a legislative function. In re J.H. does not
h}?ld Qt(hat a juvenile court lacks authority to determine
zfzzmzeifggéble efforts” may include housing assistance

[29] Under RCW 13.34, the juvenile court is given the
responsibility for determining whether DSHS has made
reasonable efforts to prevent or to end foster placements
of dependent children. The court is required to approve
the Department’s service plans, purporting to be based on
reasonable efforts, and to incorporate those plans in couft
orders. As in all matters dealing with the welfare of chil-
dren, the court must additionally act in the best interests
of the child. The court is able to perform its duties under
the statute only if the statute is interpreted to authorize
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the court to order DSHS to make reasonable efforts to
provide services in the area of need that is the primary
reason for the foster placement. See, e.g., State v. Hayden,
72 Wn. App. 27, 30-31, 863 P.2d 129 (1993) (holding that
the general structure and purpose of the JUVENILE JUSTICE
Act oF 1977 granted implied authority to the juvenile
court to modify the terms of a juvenile offender’s disposi-
tion).

We hold that a juvenile court hearing a dependency
proceeding has authority to order DSHS to provide the
family with some form of assistance in securing adequate
housing in those cases where homelessness or lack of safe
and adequate housing is the primary reason for the foster
placement or the primary reason for its continuation.

In its cross-appeal the Coalition argues that the trial
court erred in limiting the authority of the court in two
ways.

First, it argues the trial court’s authority to order the
Department to provide housing assistance should not be
limited to dependency cases but should apply to all cases
of foster care—whether voluntary or involuntary. The Co-
alition cites only general principles in support of its posi-
tion. The only basis for judicial intervention in a foster
placement is found in RCW 13.34. Based on the arguments
before the court, we are unable to hold that the court has
general authority to oversee voluntary foster care place-
ments.

Second, the Coalition argues that the court’s authority
to order housing assistance should not be limited to those
cases in which the lack of adequate housing is “the pri-
mary factor” in the foster placement. Instead, the Coali-
tion argues that the juvenile court should decide what
reasonable assistance will be necessary and effective to
prevent or shorten placement.

The difficulty with the Coalition’s position is that it
would require the court to independently develop a ser-
vice plan in each case. This is the responsibility of the
Department, not the court. See RCW 13.34.130-.145. In
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'ce.rt‘ain, limited cases, the primary reason a child is
initially placed in foster care or remains in foster care is
that the child’s family lacks adequate housing. In those
cases, where the other problems posing a risk to the child
have been decreased or eliminated, the Juvenile court is
able to determine that a specific class of service should be
oﬁgred in order to comply with the reasonable efforts pro-
vision. Where, however, the family’s problems are numer-
ous and interrelated, the need for a particular service at a

particular time is not so obvious and i
' § s bett ot
caseworker. er left to the

We holq that RCW 13.34, the juvenile dependency stat-
ute, permlts a juvenile court to order the Department to
proylde housing assistance in some form to children and
Fhen: families in those cases where lack of adequate h(;us-
ing is the primary factor in the out-of-home placement
A‘lthou.gh the nature of the services would be within the-
(()i;sg‘letlon of th{:] Department, the adequacy of the service/

e reasonableness he ef i inati ’
b made bty oo of the effort, is a determination to

4. Adoption Assistance and Child Welfare Act of 1980

.Pur‘suant to 42 U.S.C. § 1983, the plaintiffs alleged a
violation of the Adoption Assistance and Child Welfare
AQt of 1980 (AACWA) based on the Department’s alleged
failure to provide housing assistance where necessary to

prevent or shorten the need for foster car
e pl
homeless children. placement of

AAQWA, which is part of the Social Security Act
estabhshe§ a federal reimbursement program for certain,
expenses incurred by the states in administering foster
care and adoption services. To participate in the program
a state must develop a plan for the delivery of chilci
welfare services and that plan must be approved by the
fe(i:r?} tSa;retsaorgr of Health and Human Services. See Suter;
v. Artist M., U.S. 347, 350-51, . ' ‘
Bt o1 oo, 112 S. Ct. 1360, 118 L.

&
3
4
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3
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The provisions of the Act which are pertinent here are

the following:

42 U.S.C. § 671, which states in part:
(a) Requisite features of State plan

In order for a State to be eligible for payments undgr this
part, it shall have a plan approved by the Secretary which—

(15) effective October 1, 1983, provides that, in each case,
reasonable efforts will be made (A) prior to .the placement
of a child in foster care, to prevent or eliminate the nee.d
for removal of the child from his home, and (B) to make it
possible for the child to return to his home;

(16) provides for the development of a case plan (?s
defined in section 675(1) of this title) for each child receiv-
ing foster care maintenance payments under 'the State
plz;n and provides for a case review system which 'me'ets
the requirements described in section 675(5)B) of this title
with respect to each such childl.]

42 U.S.C. § 675(1), providing:

The term ‘‘case plan” means a written document which
includes at least the following:

(B) A plan for assuring that the child receives proper
care and that services are provided to the paren?s3 chllfl,
and foster parents in order to improve the 'condltlf)ns in
the parents’ home, facilitate return of the chllq to his own
home or the permanent placement of the chlldz and gd-
dress the needs of the child while in foster care, {ncludlng
a discussion of the appropriateness of the services that
have been provided to the child under the plan.

42 U.S.C. § 675(5), providing:
The term “case review system” means a procedure for as-
suring that—
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(B) the status of each child is reviewed periodically but
no less frequently than once every six months by either a
court or by administrative review (as defined in paragraph
(6)) in order to determine the continuing necessity for and
appropriateness of the placement, the extent of compliance
with the case plan, and the extent of progress which has
been made toward alleviating or mitigating the causes
necessitating placement in foster care, and to project a
likely date by which the child may be returned to the home
or placed for adoption or legal guardianshipl.]

[30] The Federal Civil Rights Act, 42 U.S.C. § 1983,
provides for a private cause of action for the violation of
federal statutory rights as well as for violation of constitu-
tional guaranties. See Maine v. Thiboutot, 448 U.S. 1, 4,
100 S. Ct. 2502, 65 L. Ed. 2d 555 (1980). The remedy
provided under § 1983 is for violation of federally conferred
rights, not simply a violation of federal law. See Wilder v.
Virginia Hosp. Ass’n, 496 U.S. 498, 509, 110 S. Ct. 2510,
110 L. Ed. 2d 455 (1990).

Section 1983 is to be broadly construed to provide cover-
age unless (1) the federal statute involved does not create
enforceable rights, privileges or immunities, or (2)
Congress has expressly foreclosed private enforcement
within the terms of the statute itself. See Wilder, 496 U.S.
at 508.

The year after the present lawsuit was filed, the United
States Supreme Court, in March 1992, held that 42 U.S.C.
§ 671(a)(15), the “reasonable efforts’ section of AACWA,
does not create a private and enforceable right on behalf
of children involved in a state’s child welfare system. See
Suter, 503 U.S. at 350.

After the Suter decision was filed, the trial court in the
present case dismissed all of the plaintiffs’ claims based on
the federal law.

In 1994 Congress amended the Social Security Act to
include the following section:

In an action brought to enforce a provision of this chapter,
such provision is not to be deemed unenforceable because of
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its inclusion in a section of this chapter requiring a State
plan or specifying the required contents of a State plan. This
section is not intended to limit or expand the grounds for
determining the availability of private actions to enforce
State plan requirements other than by overturning any such
grounds applied in Suter v. Artist M., 112 S.Ct. 1360 (1992),
but not applied in prior Supreme Court decisions respecting
such enforceability; provided, however, that this section is
not intended to alter the holding in Suter v. Artist M. that
section 671(a)(15) of this title is not enforceable in a private
right of action.

42 U.S.C. § 1320a-2. This amendment applies to actions
pending on the date of its enactment, October 20, 1994,
and to actions brought on or after that date.

The parties agree that, under the 1994 amendment, 42
U.S.C. § 671(a)15), relating to “‘reasonable efforts,” is not
enforceable by the plaintiffs. However, plaintiffs claim
that Suter did not affect the enforceability of the “case
plan” provisions of AACWA. Plaintiffs seek a ruling that
the “case plan’ sections of the Act create a federal statu-
tory right that is enforceable in a private action.

[31] The test for determining whether an enforceable
right exists is set forth in Wilder, 496 U.S. 498, Suter, 503
U.S. 347; Pennhurst State Sch. & Hosp. v. Halderman, 451
U.S. 1, 101 S. Ct. 1531, 67 L. Ed. 2d 694 (1981); Wright v.
Roanoke Redev. & Hous. Auth., 479 U.S. 418, 107 S. Ct.
766, 93 L. Ed. 2d 781 (1987); and Golden State Transit
Corp. v. City of Los Angeles, 493 U.S. 103, 110 S. Ct. 444,
107 L. Ed. 2d 420 (1989). That test requires consideration
of the following three questions:

(1) Was the provision in question intended to benefit the
plaintiffs?
(2) Does the statutory provision in question create bind-

ing obligations on the state, rather than merely expressing a

congressional preference?

(3) Is the interest plaintiffs assert specific enough to be
enforced judicially, rather than being vague and amorphous?

See Wilder, 496 U.S. at 509.

B R
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[32] The Department argues that plaintiffs cannot show
that the interests they assert are specific enough to be
enforced judicially. We agree. While the provisions of any
individual case plan may be specific enough to be enforced
Judicially, the notion that case plans—in general—are to
be implemented is too vague and amorphous to be en-
forced. Any enforcement would have to await a particular
case plan.

In the context of the relief requested‘ by plaintiffs, the
statutory language here is too amorphous and vague to be
enforced.

5. Constitutional Right to Housing Assistance

The trial court ruled that neither the federal nor the
state constitution confers a due process right, express or
implied, to affirmative assistance from the State for hous-
ing and dismissed the Homeless Coalition’s constitutional
claims. See Lindsey v. Normet, 405 U.S. 56, 92 S. Ct. 862,
31 L. Ed. 2d 36 (1972) (due process and equal protection
clauses of federal constitution do not require the govern-
ment to provide housing assistance as affirmative relief);
In re J.H., 75 Wn. App. at 892 (rejecting a mother’s argu-
ment that the State has an enforceable constitutional
obligation to provide her with funds for housing, stating
that although a parent has a fundamental liberty and
privacy interest in the care and custody of a child, “the
constitution does not guarantee family unity at state
expense”’).

The Coalition is not asking for affirmative relief in the
form of specific housing assistance. Instead, it requests a
general ruling from this court that substantive due pro-
cess is violated if the State intrudes into a family and
removes a child from the parent’s care without placing
the child in the least restrictive setting.

[33] The liberty and privacy protections of the due pro-
cess clause of the Fourteenth Amendment establish a




COALITION FOR THE HOMELESS v. DSHS  Dec. 1997
133 Wn.2d 894

930

's constitutional right to the care, custody and
S(?r;e;latngio;oship of his or her child. See In re ngfare of
Sumey, 94 Wn.2d 757, 762, 621 P.2d 108 (1980) (citing Stg;-
ley v. Illinois, 405 U.S. 645, 651, 92 S. Ct. 1208, 31 L.3 S.
2d 551 (1972)); Meyer v. Nebraska, 262 U.S. 390, 399, 43 S.
Ct. 625, 67 L. Ed. 1042, 29 A.L.R. 1446 (1923); In re Welfare
of Myricks, 85 Wn.2d 252, 253-54, 233 P.2d ‘841 ’(,1975).
Thislright has been described as a sacred r_1ght, In (;e
© Sumey, 94 Wn.2d at 762, which is “‘so rooted in the tradi-
tions and conscience of our people as to be .ranked as
fundamental.’ ” Myricks, 85 Wn.2d at 254 (quoting Snyder
v. Massachusetts, 291 U.S. 97, 105, 54.S. Ct. 330, 78“ P Ed.
674, 90 A.LR. 575 (1934)). It is con.sgdered _to be ’n’x’ore
precioﬁs to many people than the right of life itself.” ” In
re Welfare of Luscier, 84 Wn.2d 1.35, 137, 524 P.2d :?;)26
(1974) (quoting In re Welfare of Gibson, 4 Wn. App. ,
379, 483 P.2d 131 (1971). .

This fundamental right on the part of parents is not
absolute. See Sumey, 94 Wn.2d at 762. See also qugart v.
State, 118 Wn.2d 195, 235, 822 _P.Zd 24‘13 (1992).(Guy, J,"
dissenting) (the goal of reuniting chll.dren w1th‘;;(111e1r
parents should not rest on an assumption that chi rel(l1
are property). However, the right to the care, custod'yhant
companionship of one’s child cannot be abridged W{:’ ogd
due process of law. See In re Welfare' of Key, 119. n.
600, 609, 836 P.2d 200 (1992). In.ass?ssmg the CODStltutI(lI’l-
ality of any procedure which 1nf.r1nges upon a parent’s
right to the care and custody of his or her child, it is I;;C-
essary to ascertain the proper balance’ betwegn the
parent’s constitutional rights ar}d the Stgte S const}tutltt);-
ally protected parens patriae interest in protectlngd ftz
best interests of the child. See In re Sl.tmey, 94 Wn. a
762-63. In order to withstand constltutl.onal scrutiny, any
action infringing on a fundament.al right ITlUSt be n§r-
rowly tailored to serve a compelling state interest. : ie
Reno v. Flores, 507 U.S. 292, 301-02, 113 S. Ct. 1439, 123 L.

d. 2d 1 (1993). .

y The Coalition asserts that removal of a child from the
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care of his or her parents and placement of the child in a
foster home cannot withstand constitutional scrutiny,
under the “narrowly tailored” test, in those cases where a
less restrictive alternative is available. The Coalition
proposes that housing assistance is a less restrictive
alternative to foster care.

Although we have not considered this issue in the
context of foster care, we have looked at the issue with re-
spect to “placements” of disabled individuals in mental
health facilities. See In re Detention of J.S., 124 Wn.2d
689, 880 P.2d 976 (1994).

In In re J.S., we held that placement in the least restric-
tive setting is not constitutionally mandated under the
civil commitment law. We determined, however, that
where a trial court has the power to determine the best
interests of an involuntarily committed individual in
ordering treatment pursuant to a civil commitment stat-
ute, the trial court has the authority to consider a less re-
strictive alternative than that proposed by the State. See
In re J.S., 124 Wn.2d at 699. Although a trial court may
order less restrictive treatment under the civil commit-
ment statute, the constitution does not require it. See In
re J.S., 124 Wn.2d at 699. See also Youngberg v. Romeo,
457 U.S. 307, 323, 102 S. Ct. 2452, 73 L. Ed. 2d 28 (1982)
(involuntary commitment of mentally retarded person
violated due process only if it was not based on profes-
sional judgment).

We apply a similar analysis in the dependency setting
without reaching the constitutional question. The depen-
dency statute, pursuant to which most involuntary foster
placements would be made, requires the court to act in
the best interests of the child, In re J.B.S., 123 Wn.2d at

89, and to develop programs for children that will “least

interfere with family autonomy, provided that the ser-
vices are adequate to protect the child.”” RCW
13.34.130(1)(a); see In re J.B.S., 123 Wn.2d at 12;Inre JH.,
75 Wn. App. at 894. Ultimately what is in the best
interests of a particular child depends on “a highly fact-
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specific inquiry that cannot be reduced to a mathematical
equation.” In re J.B.S., 123 Wn.2d at 11.

[34, 35] Because our state statute requires the court to
find reasonable efforts have been made to reunite the child
with his or her family or to prevent removal of the child
from the family before an out-of-home placement may be
made, and because the statute requires the court to
develop a program for the child that will least interfere
with family autonomy, a court involved in the pl.acement
of a child in foster care has the authority to require a less
restrictive but reasonable placement when it is in the best
interest of the child. We thus deem it unnecessary to
answer the constitutional question posed. See Tommy P.,
97 Wn.2d at 391 (this court will not decide an issue on
constitutional grounds when that issue can be resolved on

other grounds).
CONCLUSION

We hold that RCW 74.13.031(1) requires the Depart-
ment of Social and Health Services to provide child
welfare services and to develop, administer, supervise, and
monitor a coordinated and comprehensive plan that
establishes, aids, and strengthens services for the protec-
tion and care of homeless children. The Department has
not complied with this statutory mandate. In developing
the comprehensive plan required by the' statute, the
Department must perform its duty according to profes-
sionally recognized standards and procedures. We also
hold that the general structure and purpose of the
dependency statute, RCW 13.34, gives implied 'authorlty
to the juvenile court to order that housing assistance be
provided to children and their families in those cases
where homelessness or lack of adequate housing is the pri-
mary factor in placing or maintaining a child in foster

care.
We determine that plaintiffs have no cause of act}on
based on federal law and we decline to decide the constitu-

tional claims.
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Affirmed.
DoLLiver, SmiTH, JOHNSON, and ALEXANDER, JJ ., concur.
SANDERs, J. (dissenting in part, concurring in part) — I

dissent from the majority opinion insofar as it affirms a
trial court order which, in effect, orders a massive diver-

- sion of tax dollars to provide housing for low income fami-

lies. The majority finds a private right to compel this
result in RCW 74.13.031(1) and provisions of the juvenile
court act, RCW 13.34.

I. RCW 74.13.031(1)
This statute provides:

The department [of social and health services] shall have
the duty to provide child welfare services as defined in RCW
74.13.020, and shall:

(1) Develop, administer, supervise, and monitor a coordi-
nated and comprehensive plan that establishes, aids, and
strengthens services for the protection and care of homeless,
runaway, dependent, or neglected children.

RCW 74.13.031(1). The threshold question is whether
DSHS complied with this statute. If it did, we need not
consider whether these plaintiffs have standing to prose-
cute the action since, even if they lacked standing, the
result would be no different: reversal of the trial court and
dismissal of their claim.

Let us begin by accepting all the usual rules of statu-
tory construction as set forth by the majority, Majority at
904 and 905, and attempt to give the statutory text its
ordinary meaning within its grammatical context. I
initially posit, as patently obvious, the section at issue
directs the Department of Social and Health Services (not
the recipient or the court) to make a plan of a particular
kind and then carry it out. The trial court conceded the
department had indeed fulfilled its statutory responsibil-
ity, at least to the extent that it had actually drafted a
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plan in the form of Defendant Exhibit 1 (State of Washing-
ton Child Welfare Plan FY 1994 - 1997 (Sept. 1993)) and
Defendant Exhibit 5 (Comprehensive Plan to Coordinate
Services for Homeless Children and Families (July 1993)).
Br. of Resp’ts and Cross-Appellants (App. 1, Transcript of
the Ruling of the Honorable Judge Ann Schindler at 5
(Oral Opinion) (July 28, 1994)). The issue thus boils down
to whether or not this “‘plan” comprised of these two docu-
ments violates the statutory mandate that it be coordi-
nated, comprehensive, and that it establish, aid, and
strengthen services “for the protection and care of home-
less, runaway, dependent, or neglected children.” The trial
court obviously concluded that the plan was insufficient in
some undefined respectt as it entered the following order
which is the subject of this appeal:

IT IS HEREBY ORDERED that DSHS shall submit to the
court and to the plaintiffs a coordinated and comprehensive
plan that establishes, aids and strengthens services for home-
less families and their children within 5 months of the entry
of this order;

IT IS FURTHER ORDERED that the court will hold fur-
ther hearings or require the submission of additional mate-
rial as it finds to be necessary for its determination and mon-
itoring of the plan's adequacy . . . .

Clerk’s Papers (CP) at 1627 (Findings of Fact, Conclusions
of Law and Order at 7 (Mar. 6, 1995)) (emphasis added).
The trial court order does not tell us exactly what is wrong
with the current plan or exactly what should replace it. It
seems to speak in code.

Appellant DSHS claims the trial court erred with re-
spect to the subtle yet all important change from its admit-
ted statutory duty to plan for services for “homeless . . .
children” to a wholly new and different undertaking to
plan for the provision of services to homeless “families.”
Br. of Appellants at 1 (Assignment of Error A-1) ("The
trial court erred in ruling that the term homeless chil-
dren means children of homeless families . . . ."”).
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It is a fair reading of the record to conclude that the
entire proceeding in the court below was premised on the
proposition that the statute at issue requires DSHS to
exceed its rather clear statutory responsibility to plan for
services to mitigate the needs of homeless children by, in
addition, also undertaking the completely separate and
more onerous obligation of planning to meet the housing
needs of the families from which these children emanate.

Although the trial court findings, conclusion, order, and
oral opinion are not a picture of clarity in this regard, I
note the trial court finds fault only with the subject plan
in terms of its alleged failure to adequately provide or
plan for the “care of homeless children,” Oral Opinion at
5, as well as the trial court’ s apparent intent to equate
the “homeless children” with houseless families. Such is
quite manifest in its February 16, 1994 Order on Cross
Motions for Summary Judgment (e.g., “[h]Jomeless chil-
dren include children who are members of homeless fami-
lies,” CP at 981) as well as the operative order itself which
similarly uses the term “homeless families.” Findings of
Fact, Conclusions of Law and Order at 7 (Mar. 6, 1995).

By ordering DSHS to return with a new plan to increase
services to “homeless families,” it therefore appears the
trial court expects DSHS to not only . . . reach behind the
“homeless children” to find their antecedent families but
also to render services which cost money to those families,
e.g., write them a check, pay their rent, or what have you.
In other words, it would appear to be inadequate in the
eyes of the trial court to simply announce in the “plan”
that the taxpayers of this State have simply not seen fit to
allocate public funds directly or indirectly to the families
of “homeless children” as that is the position, more or
less, with which the plaintiffs found fault in the first
instance.

If the plaintiffs here have standing to pursue such an
end it is because they would benefit from it. However I
find no benefit inuring to the plaintiffs from a result which
would be unacceptable to them yet achieved through
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procedures internal to DSHS other. th.an. thos_e currently
employed. Thus plaintiffs’ standing is llrplted, if they have
it at ail], to complaints they might posit about the final
result of the plan rather than hoW the department
internally developed the plan. See Lujan v. Defenders if
Wildlife, 504 U.S. 555, 560-61, 112 S. Qt. 2130, 2.136., 119 L.
Ed. 2d 351, 364 (1992) (to have stand?ng, a plaintiff must
suffer an “injury in fact,” that is an invasion of a legally
' protected, concrete and particularized interest). .

Turning then to the residual isgue, doef‘:% the failure qf
DSHS to plan and/or provide services to homeless fami-
lies” violate the statute, I would answer no.

As a matter of fact. the clear language of the st?atute
contemplates services be planned (pro.vided.?) for children
who are. in fact. homeless. Although it strikes me”tha.t a
“homeless’ child may or may not be a ”hopseless child,
the distinction is not particularly pertlpent for the
purpose of the statute since it clearly prov1d.es that ser-
vices be planned for a child once he or she is homeless.
(“[Slervices for the protection and care of homelfe‘ss, run-
awayv. dependent. or neglected children.”” RCW
74.13.0311).) 1 posit it is entirely reasonable for the StaFe
to construe this statutory duty to require it to plan, gnd in
some cases provide, to meet the needs of those children
whose needs are not met by their responsible parents, for
whatever reason. However, that is precisely whaF the
State has done in its comprehensive plan to coordinate
services for homeless children and families. Defendant Ex-
hibit 5. As a matter of fact even a cursory reading of the
document demonstrates that the department has far
exceeded its minimum statutory obligation as the dogu-
ment plainly provides services to the antecedentb famllx
unit to “prevent the out-of-home placement of children.
Defendant Exhibit 5, at 1. The document expressly

provides
[Clhildren will not be removed from the custody of a par-

ent, or prevented from returning to the custody of{a pareqt,
solely on the basis of the family’s homelessness, residence in

\
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a shelter or in sub-standard housing. Child placement should
not occur unless there is reason to believe the child is at risk
of harm due to abuse, neglect, abandonment or the parent’s
inability to provide adequate care and DSHS has made rea-
sonable efforts to alleviate the conditions that make out-of-
home placement necessary.

Id. In excess of its statutory responsibility the plan sum-
marizes income assistance that is available to families in
the form of AFDC, general assistance, food stamps,
consolidated emergency assistance program, and ad-
ditional requirements. Id. at 2-3.

The plan provides for services to children, including
case management services, services which prevent or
shorten foster care placement, home based services, fam-
ily reconciliation services, homebuilders family preserva-
tion services, home support specialists, domestic violence
programs, independent living services, street youth
programs, foster care placement services, and homeless
child care. The plan goes on to detail other services which
indirectly impact homelessness, including child care ser-
vices, adoption support services, Indian child welfare ser-
vices, juvenile rehabilitation services, refugee assistance,
mental health services, alcohol and substance abuse ser-
vices, vocational rehabilitation services, and medical assis-
tance.

The plan has a section on “proposed enhancements” re-
lating to service enhancements for AFDC families with
children at risk of abuse and neglect which include short-
term placements, community resource coordination, liai-
son with public housing authorities, parental notification,
coordination between DSHS social service divisions, and
training. How the majority of this court can claim that
Defendant Exhibit 5 (let alone Defendant Exhibit 1) does
not fulfill the statutory requirement which, after all,
directs the department, not the court, to devise the plan
escapes me. What is statutorily wrong with this plan?
What is the State supposed to do to correct the deficiency?
The majority won'’t tell.
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Rather in the final analysis, the majority is judicially
imposing a legal obligation upon the taxpayers of the State
of Washington to undertake a massive new welfare
program to provide housing for low-income families.
However such is not a judicial function. It is a legislative
one. The trial court, and the majority of this court, are
not only legislating from the bench but also requiring
massive new appropriations not authorized by the Legisla-
ture. This we cannot do. Hillis v. Department of Ecology,
131 Wn.2d 373, 389-90, 932 P.2d 139, 147-48 (1997) (“While
it may be very tempting for this Court to order the
Legislature to appropriate . . . funds . . ., such action
would violate the separation of powers doctrine . . . . Just
because we do not think the legislators have acted wisely
or responsibly does not give us the right to assume their
duties or to substitute our judgment for theirs.”)

Moreover, as the department correctly notes, the
Legislature, in passing the Affordable Housing Program,
Title 43, Chapter 185A, and the WasniNngTON HousiNnGg
Poricy Acr, Title 43, Chapter 185B, specifically addressed
homelessness and the lack of sufficient low-income hous-
ing in this State. In so doing it provided that the funding
and responsibility for these efforts would be directed to
the Department of Community, Trade, and Economic
Development, not the Department of Social and Health
Services. See RCW 43.185A.030(1) (“Using moneys specifi-
cally appropriated for such purpose, the department [of
community. trade and economic development] shall
finance in whole or in part projects that will provide hous-
ing for low-income households.”).

The Legislature alone decides to what extent child
welfare services will be funded. The decisions of the trial
court and the majority contravene the policy and ap-
propriation decisions of the elected representatives of the
people. Absent evidence that such decisions conflict with
the dictates of the state or federal constitutions, this court
has no authority to second-guess the Legislature’s ap-
propriation decisions. In so doing, we tread into areas

\
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where our competence and capabilities are at a minimum.
See Missouri v. Jenkins, 515 U.S. 70, 132, 115 S. Ct. 2038,
2070, 132 L. Ed. 2d 63 (1995) (Thomas, J., concurring)
(“When we presume to have the institutional ability to set
effective . . . budgetary, or administrative policy, we
transform the least dangerous branch into the most
dangerous one.”).

II. RCW 13.34—JuveNILE CouRT AcT

Like the trial court, the majority also tries its hand at
redrafting the juvenile court act, RCW chapter 13.34.

RCW chapter 13.34 governs dependencies, guardian-
ships, and termination of parental rights proceedings. It
sets forth the procedures concerning “Dependency of a
Child and the Termination of a Parent and Child Rela-
tionship.” RCW 13.34.010. The statute addresses emer-
gency and temporary shelter care, directing the juvenile
court that “[al]fter consideration of the specific services
that have been provided, reasonable efforts have been
made to prevent or eliminate the need for removal of the
child from the child’s home and to make it possible for the
child to return home . . . .” RCW 13.34.060(8)(a) (emphasis
added). From this language, the majority concludes the ju-
venile court has the authority to order the department to
provide a houseless family some form of assistance to
secure adequate housing in those cases where houseless-
ness is the primary reason for the placement or continua-
tion of a child in foster care.

In re Welfare of J.H., 75 Wn. App. 887, 889, 880 P.2d
1030 (1994), review denied, 126 Wn.2d 1024, 896 P.2d 63
(1995), addressed “‘the power of a juvenile court to order
the Department of Social and Health Services to provide
unbudgeted funds to house a homeless mother and her
four dependent children who may otherwise be subject to
placement in foster care.” The appellate court held the ju-
venile court did not posses such authority because * ‘[t|he
decision to create a program as well as whether and to
what extent to fund it is strictly a legislative preroga-
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tive. " Id. at 894 (quoting Pannell v. Thompson, 91 Wn.2d

591, 599, 589 P.2d 1235 (1979). Consequently, the court

concluded,
[tlhe mother’s argument that expenditures for housing assis-
tance are more cost effective in the long run than placing
children in foster care is for the Legislature to consider. The
[trial] court’s order requiring the Department to provide
$1,200 in cash to secure private housing for this family in or-
der to avert the possibility of foster home placement not only
presumes the availability of $1,200 that the Legislature has
not appropriated, but also presumes the court’s ability to
administer an open-ended housing assistance program for
similarly situated families.

Inre JH., 75 Wn. App. at 894 (footnotes omitted).

The resolution of the case at hand hinges in part on
whether J H. is still good law. The Court of Appeals’ deci-
sion is concise and unequivocal: the juvenile court does
not have the authority to order the department to provide
housing assistance to homeless families. Yet somehow the
majority concludes the trial court does have this authority
yet it does not disprove J.H. It instead concludes that J H.
“does not hold that a juvenile court lacks authority to
determine that ‘reasonable efforts’ may include housing
assistance of some kind.”” Majority at 923. But that is
exactly what J.H. says. J.H. says the decision to create
and fund a program is strictly a legislative prerogative,
and because the Legislature did not provide funding for
housing assistance to the department, the juvenile court
lacked the authority to order such assistance. To say the
Court of Appeals held otherwise is disingenuous.

The ‘‘reasonable efforts’ language in RCW
13.34.060(8)(a) applies to cases where the department seeks
to place the child in foster care. If the juvenile court finds
the department has not made ‘‘reasonable efforts,” it can
deny the department’s request to place the child in foster
care. The juvenile court’s limited power to order services
does not mean it is obliged to ignore the connection be-
tween foster placement and a family’s homelessness. As
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the Court of Appeals in J.H. noted, the juvenile court has
the authority to confront this dilemma

not with the tools of appropriation and administration . . .
but by means of its authority as a court. The court has
indisputable authority over the parties, as well as statutory
authority to require that an individualized service plan
proposed for a dependent child do a better job of meeting crit-
ical needs. The court has the power to compel the attendance
in the courtroom of the caseworker, or his or her supervisor,
or even the Secretary of the Department, as frequently as
necessary until the agency acts with the urgency and ef-
fectiveness that the particular needs of the children demand.

Inre JH., 75 Wn. App. at 895.

Moreover, the decision in J.H. is reinforced by our
recent decision in Hillis. As noted above, Hillis explicitly
reaffirmed that a court cannot force an arm of the execu-
tive to perform a duty for which the Legislature has not
provided funding. J.H. also operated upon this premise.
The majority ignores Hillis and rewrites the holding in
J.H.

The majority’s decision amounts in the end to little more
than judicial taxation. It identifies a social problem,
delineates the steps it feels are necessary to address the
problem, and orders the executive to expend public
moneys to enforce its decision. However, this is the role of
the Legislature, not the courts. “Under our Constitution,
Judges do not have the power to tax. When they are seen
to be taxing, citizens come to feel . . . that they have lost
control of their government.” Hearings on S. 1817, Fair-
ness in Judicial Taxation Act of 1996, Before the Sub-
comm. on Admin. Oversight and the Courts of the Comm.
on the Judiciary, 104th Cong., 2d Sess. (1996) (statement
of Roger Pilon, Ph.D., Senior Fellow and Director, Cato
Institute).

Conclusion
“[A] house is not a home.” Keel v. Keel, 225 Va. 606, 303
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S.E.2d 917, 922 (1983). The majority opinion represents an
attempt by the judiciary to solve a massive societal
problem of houselessness. It attempts to do this by order-
ing the executive branch to provide cash assistance to
houseless families to enable them to obtain “affordable
housing.”” In so doing, it ignores the actual dictates of the
Legislature and rewrites the holding of an on-point deci-
sion of the Court of Appeals. The court is not the place to
write public policy.

Our Constitution leaves such responsibilities to the
Legislature. Because the Legislature did not authorize the

%This rather unimaginative solution demonstrates exactly why courts are ill-
equipped to create effective public policy. The majority operates from the
premise that homelessness derives from the disappearance of “low cost private
housing.” There is considerable debate as to the reason we may lack affordable
housing. Even if we look beyond the contribution of such factors as mental ill-
ness, drug and alcohol abuse, and deinstitutionalization to solely housing issues,
there are numerous problems which the majority’s solution fails to address.
What makes affordable housing rare is not the inaction of the government, but
rather actions the government takes that restrict housing availability. “Govern-
ment action . . . does not seem to have much impact on the availability and af-
fordability of housing. Private construction does.” WiLLiam Tucker, THE
ExcLupEp AmEiricans: HomELESsNEss aND Housing Povricies 70 (1990). Any ac-
tion taken by government which provides a disincentive to private housing
construction restricts available housing, driving up the cost of the housing that
remains, and strands more people who are unable to secure inexpensive hous-
ing.

Faced with the dilemma of a general glut of housing in the face of home-
lessness, many people have argued instead that it is not just housing, but “af-
fordable housing,” that is the problem. In a way, the argument begs the ques-
tion. Housing is housing and the only thing that makes it affordable is if there
is plenty of it. Where there is ample housing, as in Phoenix, for example, it is
likely to be relatively cheap, even when it is brand-new. Where housing is
scarce, on the other hand, as in New York, people will pay remarkably high
prices for accommodations that are often remarkably dilapidated.

Thus, to argue that it is not housing but only “affordable housing” that is
the core of the dilemma is a bit like arguing that the poor can’t get major
loans from banks because there is a shortage of “affordable money.”

Id. at 22. Any factor that prevents housing developers from realizing a full
return on residential construction drives up the cost of housing, discourages
new construction, and inevitably results in more homeless people. Governmental
actions such as rent control, exclusionary zoning, and impact fees make housing
less available and more expensive because they drive up construction costs and
restrict supply of building sites—unless, of course, our majority thinks it can
overrule the law of supply and demand—which is about as likely as repealing
the law of gravity.

Dec. 1997 COALITION FOR THE HOMELESS v. DSHS 943
133 Wn.2d 894

department to undertake the tasks the majority has as-
signed, I would reverse the decision of the trial court and
remand for entry of judgment consistent with this opinion.

DurnaMm, C.J. (dissenting) — The majority holds (1) that
the Department of Social and Health Services (Depart-
ment) has an enforceable duty under RCW 74.13.031(1) to
develop and implement a plan providing for, among other
things, “adequate” homeless children’s services; and (2)
that juvenile courts have authority under RCW 13.34 to
order the Department to provide housing assistance in
dependency cases where homelessness or lack of adequate
housing is a primary factor in the decision to place-a child
in foster care. I disagree with the majority on both of these
issues.

Regarding the first issue, RCW 74.13.031(1) is a general
policy statement that does not give rise to enforceable
rights. Consequently, the question of the adequacy of the
Department’s plan for homeless children is nonjusticiable
and would have the courts intruding into the discretion-
ary authority of our coordinate branches of government.
Moreover, even if the Department had a duty to provide a
certain level of homeless children’s services, relief would
not be warranted under the Administrative Procedure Act
(APA)® standard of review. Thus, the Plaintiffs’ claim
regarding the adequacy of the Department’s plan for
homeless children should be dismissed.

Regarding the second issue, juvenile courts lack statu-
tory authority to order the Department to provide housing
assistance in dependency actions. Additionally, declara-
tory relief regarding juvenile courts’ authority under RCW
13.34 is inappropriate for lack of a justiciable controversy.
Thus, the Plaintiffs’ claim regarding the juvenile court’s
authority to order the Department to provide housing as-
sistance should also be dismissed.

YRCW 34.05.
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I. The Department’s Duty to Plan for Homeless

Children’s Services
A. Nonjusticiable Question ’
RCW 74.13.031(1) establishes the Department’s general

duty to plan for the needs of the State’s at-risk children:

to provide child
The department shall have the duty .
welfare services as defined in RCW 74.13.020, and shall:

(1) Develop, administer, supervise, and m})nitor a coordi-
nated and comprehensive plan thfit establishes, aids, and
strengthens services for the protectlgn and care of homeless,
runaway, dependent, or neglected children.

This statute does not, however, idenpiﬁy,\entitlements.to
specific services. Rather, it is the type of generfil pollicy
statement that does not give rise to enforceable rights.
The majority’s determination that this statl}te mar.ldates
a specific plan for homeless childrfan and services to 1mpl.e-
ment such a plan reads far more 1Qto the statl.lte than did
the Legislature. A more realistic interpretation of RCW
74.13.031 is that the Legislature wanted the Department
to address the problems of homeless, runavxjay, dependept,
and neglected children in the Dgpartment S overa}l child
welfare plan, and it did." It is unlikely that the Legm}ature
envisioned separate plans for each category of child (an
expensive and time-consuming problem), or tl.lat the ser-
vices discussed in such a plan would be an entltlefnent.
The ultimate import of the majority’s decision is that a
court will decide whether an executive branch plan for ad-

WSee, e.g., Melville v. State, 115 Wn.2d 3V4&; 3;;13?33’579?3525(18895}’2,‘2(3%955)’({1;’?8]?
‘tment of Soc. and Health Servs., 91 Wn. , 139, . 78);
;)ﬁDrZI’t(;I’:W;;:rfe%?Jf]frlb., 758%Vn. App. 887, 891-92, 880 P.2d 1030 (1994), review

denied, 126 Wn.2d 1024 (1995).

11Gee Def’s Ex. 1 (State of Washington Child Welfare Plan FY }‘99;12?(;7.
(Sept. 1993)); Def.’s Ex. 5 (Comprehensive Plan to Coordinate %erw;:es o:Vicgs e
less Children and Families (July 1993)). The latter plan provi esthox; se vices Lo
homeless children, including case}z1 manzl\)gen:lent s‘(’eirc\;lsce?;:ixi;lcreei On?:ihp;;(m bor
d ement, home-based ser y . 8
illl:);st e}?ofgztzzg;(::t Zlgf‘eccialists, domestic violence programs, }ndepen(ciie}:xt hvllensi
servi'ces, street youth programs, foster care placement services, and home

child care.
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dressing the problems of homeless children is adequate.
The trial judge, in determining the adequacy of the plan,
will be required to micromanage services provided by the
Department (and presumably the Department of Com-
munity, Trade, and Economic Development, which also
provides services for homeless people), deciding whether
or not a particular draft of a particular Department plan
meets the statutory requirements.'

Also, in evaluating the adequacy of the plan, the court
must determine whether the Department has provided ad-
equate services. This determination necessarily touches
upon the question of whether the Legislature has provided
sufficient funding for the implementation of the services
called for in the plan. The court considering all of these is-
sues must intrude upon a variety of executive branch plan-
ning responsibilities and, ultimately, legislative funding
priorities. Thus, the majority decision calls upon the judi:
ciary to encroach directly upon, if not usurp, the decision-
making processes of two coordinate branches of govern-
ment.

In the past, this court has been sensitive to the preroga-
tives and responsibilities of the coordinate branches of our
state government. In Seattle Sch. Dist. No. 1 v. State, 90
Wn.2d 476, 585 P.2d 71 (1978), this court ruled that the
State failed to meet its paramount constitutional duty to
fund basic education for the children of our state. Never-
theless, the court did not choose to prescribe in detail
what constituted basic education under the state constitu-
tion; it left the remedy to the Legislature itself. Recently,
in Hillis v. Department of Ecology, 131 Wn.2d 373, 932
P.2d 139 (1997), we were very conscious of separation of

2RCW 74.13.031(1) requires the Department to provide child welfare services
and to develop a plan for “the protection and care of homeless, runaway, depen-
dent, or neglected children.” Conceivably, if the statute provides authority to
the Department to develop a specific plan to remedy the problems of homeless
children, the Department must also remedy the problems of runaway children,
dependent children, and neglected children in separate plans. At some point a
judge may be asked to determine, in response to litigation brought by groups
concerned about the adequacy of services for such affected children, whether
these individual plans comply with the statutory mandate.
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powers concerns in determining that this court should not
intrude upon the legislative budgetmaking prerogative.
Similarly, in In re the Welfare of J.H., 75 Wn. App. 887,
880 P.2d 1030 (1994), review denied, 126 Wn.2d 1024 (1995),
the Court of Appeals determined that a juvenile court
could not order the Department to provide unbudgeted
funds to house a homeless mother and her children where
the children might be subject to placement in foster care
. because of the lack of appropriate housing. In these deci-
sions, courts evidenced considerable restraint in determin-
ing not to intrude upon a matter entrusted to the legisla-
tive or executive branches of government.

Regardless of how firmly any of us may personally sup-
port the appropriation of government funds for housing
assistance for homeless families, such policy determina-
tions are not the prerogative of the judicial branch of
government. The judicial branch is by design, in many
respects, the branch most distant from the political fray
and least capable of resolving complex social problems
with significant political and budgetary overtones. We
cannot hold public hearings to investigate issues and hear
from the myriad of competing interests. We are ill-
equipped to balance the competing visions of such interest
groups.” As a result, we should be most reluctant to
involve ourselves in such political issues. We should leave
their resolution to the political branches whose processes
are more amenable to political give and take and the
development of social policy. Conscientious observance of
the separation of powers doctrine, ' ‘the dominant
principle of the American political system[,]'” requires no
less."

The present case does not present a justiciable contro-

B“The Legislature with its staff and committees is the branch of government
better suited to monitor and assess contemporary attitudes than are the courts.”
CLEAN v. State, 130 Wn.2d 782, 797, 928 P.2d 1054 (1996).

UIn re the Salary of the Juvenile Director, 87 Wn.2d 232, 240, 552 P.2d 163
(1976) (quoting G. Woop, THE CReEATION OF THE AMERICAN RepusLIc, 1776-1787,
at 449 (1969)): see also State v. Blilie, 132 Wn.2d 484, 939 P.2d 691 (1997); Car-
rick v. Locke. 125 Wn.2d 129, 882 P.2d 173 (1994).
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versy. In the absence of a constitutional violation or a fail-
ure to meet an express statutory mandate, the courts
should leave the resolution of the state’s homeless
children’s services to the partisan branches of govern-
ment. We are asked here to intrude too directly into the
Qolicymaking function of the legislative branch to estab-
lish and fund social services, and into the prerogatives of
the executive branch to plan and implement those social
gervices. We should hold the present controversy regard-
ing t‘ihe Department’s duty to plan for homeless children’s
services pursuant to RCW 74.13.031(1) is not justiciable.
The Plaintiffs’ claim should, therefore, be dismissed.

B. No Relief is Warranted Under the APA

Even were RCW 74.13.031(1) to entitle homeless chil-
dren to a certain level of services, no relief would be war-
ranted when the correct APA standard of review is ap-
plied. We recently reiterated in Hillis v. Department of
Ecology, 131 Wn.2d 373, 932 P.2d 139 (1997) that, with
limited exceptions not applicable here, the APA provides
the exclusive means of judicial review of alleged agency
inaction.” Pursuant to RCW 34.05.570(4) relief may be
granted for a person aggrieved by an agency’s failure to
perform a legal duty only if the court determines that the
inaction is either (1) unconstitutional; (2) outside of the
agency’s authority; (3) arbitrary or capricious; or (4) un-
dertaken by unauthorized persons.”® Thus, notwithstand-
ing the majority’s assertion otherwise, the courts may not
review de novo whether an agency has fulfilled a legal
duty. The role of the courts under the APA is very limited
and deferential. Regardless of how inadequate the major-
ity deems the Department’s plan for homeless children,
the Legislature did not include “inadequacy” as a crite-
rion for granting relief from agency inaction. Therefore,
unless and until the majority is able to conclude that the

Department’s efforts in planning and implementing ser-

YHillis v. Department of Ecology, 131 Wn.2d 373, 381-82, 932 P.2d 139 (1997).
BHillis, 131 Wn.2d at 382.
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vices for homeless children are unconstitutional, unautho-
rized, or arbitrary or capricious, no relief may be granted
and the Plaintiffs’ claim should be dismissed.

II. Juvenile Courts” Authority to Order Housing

A. RCW 13.34.060 Does Not Authorize Courts to

Order the Department to Provide Housing Assistance

The majority holds that a court in a dependency
proceeding may order the Department to provide “some
form” of housing assistance in cases where homelessness
or lack of adequate housing is the primary reason for fos-
ter care placement.'” In doing so, the majority rewrites
RCW 13.34.060 to include a right to housing assistance,
ignoring the well-established principle that we give effect
to the unambiguous language of a statute.* Moreover, the
majority would, once again, have the judiciary usurp the
decisionmaking authority of our coordinate branches of
government.

RCW 13.34.060 sets forth the court procedures and
rights of parties in dependency proceedings. RCW
13.34.060(8) provides that a court shall release a child to
his or her parent or legal guardian unless the court finds
that reasonable efforts have been made to eliminate the
need for removal from the child’s home and, among other
things, the release of the child would present a serious
threat of substantial harm to the child."” This is strict
limitation on the court’s authority to disrupt families and
reflects the high value placed on intact families and

"Majority at 924.
BGSee, e.g., Marquis v. City of Spokane, 130 Wn.2d 97, 107, 922 P.2d 43 (1996).

19"8) The court shall release a child alleged to be dependent to the care,
custody. and control of the child’s parent, guardian, or legal custodian unless
the court finds there is reasonable cause to believe that:

"(a) After consideration of the specific services that have been provided, rea-
sonable efforts have been made to prevent or eliminate the need for removal of
the child from the child's home and to make it possible for the child to return
home; and

“(thy. ..
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parents’ right to exercise control over their children.? The
only right under this statute is a parent’s right to
maintain custody of his or her child except when the State,
despite reasonable efforts, is unable to ameliorate serious
danger to the child. While some may favor an additional
right to have the danger itself ameliorated, this is a deci-
sion for the Legislature to make. When a court in a
dependency proceeding concludes that the Department
has not made “reasonable efforts” to eliminate the danger
to the child, the court may not dictate to the Department
how to administer its discretionary duties. Rather, the
court must deny the foster care placement request, as the
State in that instance would have failed its substantial
burden necessary to override a parent’s right to raise his
or her child undisturbed.

The question of a court’s ability to order the Depart-
ment to provide housing assistance was squarely addressed
in In re the Welfare of J H., 75 Wn. App. 887, 880 P.2d
1030 (1994), review denied, 126 Wn.2d 1024 (1995). A
mother facing impending eviction from a shelter asked
the juvenile court to order the Department to provide her
a cash stipend so she could rent an apartment. She was
concerned that her children would be placed in foster care
if she were to become homeless. The juvenile court ordered
the Department to provide the mother with up to $1,200
to cover first and last month’s rent, damage deposit, and
credit check fee. The Court of Appeals vacated the order,
holding that the family court abused its discretion in
ordering the Department to expend unappropriated.
funds.”

“[TThe decision to create a program as well as whether and to
what extent to fund it is strictly a legislative prerogative.”

“(ii) The release of such child would present a serious threat of substantial

harm to such child . . . .” RCW 13.34.060(8).
20See RCW 13.32A.010: “[Albsent abuse or neglect, parents should have the
right to exercise control over their children. . . . [Tthe family unit is the

fundamental resource of American life which should be nurtured and . . .
should remain intact in the absence of compelling evidence to the contrary.”

2n re J.H., 75 Wn. App. at 894-95.
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. . . Despite the court’s broad powers to decide matters affect-
ing its wards, . . . the court must limit its incursion into the
legislative realm in deference to the doctrine of separation of
powers . . . . The court’s order requiring the Department to
prove up to $1,200 in cash to secure private housing for this
family in order to avert the possibility of foster home place-
ment not only presumes the availability of $1,200 that the
Legislature has not appropriated, but also presumes the
court’s ability to administer an open-ended housing assis-
tance program for similarly situated families.!*!

(Footnotes omitted.)

The majority apparently concedes that In re J.H. is good
law by vainly attempting to distinguish this case. The ma-
jority asserts that In re J.H. ““does not hold that a juvenile
court lacks authority to determine that ‘reasonable ef-
forts’ may include housing assistance of some kind.”® The
majority is correct. A juvenile court has authority to
determine that “reasonable efforts” should include hous-
ing assistance. However, as discussed earlier, and as In re
J H. makes clear, even if a juvenile court concludes that
the Department’s duty to undertake “reasonable efforts”
includes a duty to provide housing assistance, the court
may not order the Department to provide such housing as-
sistance. Instead, the court must deny the Department’s
placement request. The Court of Appeals decision in In re
J.H. is bolstered by our own recent decision in Hillis v.
Department of Ecology, 131 Wn.2d 373, 389-90, 932 P.2d
139 (1997) in which we held that a court cannot order an
agency to perform a duty for which the Legislature has
not provided funding.

This is not to say that the courts are powerless to do
anything other than deny the placement request. As the
In re J.H. court explained:

The court should confront [the connection between homeless-

205 re JH., 75 Wn. App. at 894 (quoting Pannell v. Thompson, 91 Wn.2d 591,
599, 589 P.2d 1235 (1979) (citations and footnotes omitted)).

Majority at 923.
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ness and dependency] . . . not with the tools of appropriation
and administration that are more adapted to the other
branches of government, but by means of its authority as a
court. The court has indisputable authority over the parties
as well as statutory authority to require that an individual:
¥zed service plan proposed for a dependent child do a better
Job of meeting critical needs. The court has the power to
cgmpel the attendance in the courtroom of the caseworker, or
his or her supervisor, or even the Secretary of the Depa;rt-
ment, as frequently as necessary until the agency acts with
the urgency and effectiveness that the particular needs of the
children demand.!2#!

The Legislature, in enacting RCW 13.34.060, did not au-
thorige the courts to order the Department to provide
housing assistance. This is understandable given the
fiegree to which this would intrude into the decisionmak-
ing authority of our coordinate branches of government.
Thus, we should hold that the juvenile court in dependency

procgedings may not order the Department to provide
housing assistance.

B. Nonjusticiable Controversy

Evgn more troubling than the majority’s decision to
reyvr_xte this statute is the majority’s decision to analyze
this issue in the absence of a justiciable controversy. The
result is a vague advisory opinion which confuses rather

than clgriﬁes the scope of court authority in dependency
proceedings.

qu 'declaratory Jjudgment purposes, a justiciable contro-
versy is:

“(1) . . . an actual, present and existing dispute, or the
mature seeds of one, as distinguished from a possible
dormant, hypothetical, speculative, or moot disagreement, (23
bet.wee'n parties having genuine and opposing interests, (3)
which involves interests that must be direct and substan’tia!
rather than potential, theoretical, abstract or academic, an&,

%In re J.H., 75 Wn. App. at 895.
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(4) a judicial determination of which will be final and
conclusive."!

(S N4

Absent these elements, the court “ ‘steps into the prohib-

ited area of advisory opinions.” 7'

The majority, without engaging in any analysis, makes
the conclusory assertion that each of these factors is met.
Yet, there could hardly be a more speculative situation
than the present case. In order to have an actual dispute
between parties with opposing and direct interests, there
would need to be either (1) a child before the court who is
currently in foster care placement because of a court’s
perceived inability to order the Department to provide
housing assistance; or (2) a court order in a dependency
case directing the Department to provide housing assis-
tance. Were either of these the case, there would be an ag-
grieved party before the court and the majority would
have concrete circumstances around which to frame its
analysis. Moreover, courts and litigants in future cases
would have a factual context within which to understand
what constitutes permissible “housing assistance” and
when housing is sufficiently “inadequate’” to be a “prima-
ry”’ factor in foster care placement.

Instead, the majority announces a vague advisory
opinion. Because there is no actual controversy on this is-
sue before the court, the majority is forced to speculate
about the meaning of its new rule.

The form of assistance may vary, depending on the needs of
the family, the resources of the Department, and the avail-
ability of public and private aid in the community. This assis-
tance could take many forms. For example, it could include
helping a family to find affordable housing by offering

transportation, consultation, referrals or assistance in filling

out forms; or waiving foster care payments in order to make

BWalker v. Munro, 124 Wn.2d 402, 411, 879 P.2d 920 (1994) (quoting Nollette
v. Christianson, 115 Wn.2d 594, 599, 800 P.2d 359 (1990)).

2% Walker. 124 Wn.2d at 412 (quoting Diversified Indus. Dev. Corp. v. Ripley,

© 82 Wn.2d 811, 815, 514 P.2d 137 (1973)).
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housing funds available to the family; or providing those
funds, when available through the Department; or obtaining
housing or assistance from federal, state, local or private
agencies.l*”

The majority must speculate about the form of housing as-
sistance precisely because there is no actual dispute be-
tween parties with direct interests in this matter. The ma-
jority does not even bother speculating on how the various
needs of families, Department resources, and other re-
sources might affect this calculation. The very reason we
have a rule of justiciability is to restrain ourselves from
this type of speculation.

Because there was an actual controversy with concrete
facts before the court, In re J.H. provides firm guidance to
courts and litigants regarding one form of housing assis-
tance that is beyond the court’s authority to order. To the
extent that the majority would like to clarify the scope of
court authority under RCW 13.34, it must wait until a ju-
venile court’s authority is actually challenged in a
dependency proceeding. This is not merely a procedural
nicety, but a bedrock principle that facilitates predict-
ability in the law. In this way, as more of the possible
permutations of family need and outside resources arise
in actual controversy, the courts can appropriately mark
the limits of court authority in this area of law. Thus,
even if juvenile courts were authorized to order housing
assistance, the Plaintiffs’ claim should be dismissed for
lack of justiciability.

CONCLUSION
The majority’s disregard of the correct procedural stan-
dards of judicial review illustrates why we have such stan-
dards in the first place. First, even if the Department has
an enforceable duty to plan for homeless children’s ser-
vices, under the APA we may not grant relief absent a
showing that the Department’s inaction is unconstitu-

2"Majority at 901.



SINS. C . 1997
GOSSETT v. FARMERS INS. CO. Dec i

133 Wn.2d 954

954

i - arbitrary or capricious. We

: orized. or arbitrary o ‘
R ate to the Department the features
ar se of the deferen-
m

tional, eed
inly muz t aic
certainly may no :
to be included in such a plaq. The pu?é:)othe e Sroble
tial APA review standards is to a}/m |t e D oped
eat jority ich is forcing ¢ -
-cate / » majority, which is . .
created by the ma . . c! cauippec
iud(iciarv o assume discretionary legislative fun

’ i Ifare
the new super-administrator of the State's child we

lan.
’ aSI;cond the authority to order the Department to

sistance is beyond the limited. powers

D by the T juvenile court in

islature to the
grantfld 23 ;Eltlc?celefligrllsgl:.l Moreover, to the extent thatta
depe? }El}e?svany authority to order the Department (;
Cour'd housing assistance, in the a‘bs.enc‘e of a rea
PI‘QVI y with real facts, even the majority is left guess-
o hothe d to what extent a court may order the
‘ to h assistance. The purpose of

) . ce-
the justiciability requirement is to avqld thevj}?iréﬁugoes
ment of this sort of vague aflv1sory (;}ilmor‘li]e hich does
little if anything to clarify this area of awt.;.OrlS should re-
verse the trial court’s judgment with directl

the Plaintiffs’ claims.

i M, C.d.
MapseN and TALMADGE, JJ., concur with DURHAM,

ing whethe .
Department to provide suc

[No. 64368-7. En Banc.]
Argued May 13, 1997. Decided December 24, 1997.

RS
RicHARD C. GOSSETT, ET AL., Responde{ltls, v. FARME
Ins. Co. oF WASHINGTON, Petitioner.

i — In General.
— Summary Judgment ———.Revxew nera
meﬁzte c:::rr? revigws a summary judgment by engai1rntgalpn-
L uiry as the trial court; viz,, the appelia’te cod L ap
thf? S the l?%dard of CR 56(c) to the facts of the case an e
P t:l}?ers'e?rom as viewed most favorably toward the nonmo
ences s

(1] Judg

Dec

[2]

(3]

(4]

(5]

[6]

(7]

(81

[91

. 1997

GOSSETT v. FARMERS INS. CO. 955
133 Wn.2d 954

party. Summary judgment is appropriate if there are no issues of
material fact and the moving party is entitled to judgment as a
matter of law.

Insurance — Insured Status — “Insurable Interest” — What
Constitutes — Title — Necessity. Under the ROW 48.18.040(2)
definition of “insurable interest,” whether a party has an insur-
able interest in property does not depend on whether the party
holds legal title thereto.

Deeds — Effect — Absolute in Form — Presumption — Rebut-
tal — Burden of Proof, In the ubsence of a contrary intent in
collateral documentation, a conveyance of real property by a deed
absolute in form is presumed to be exactly what, on its face, it ap-
pears to be. The presumption may be overcome only by clear and
convincing evidence.

Vendor and Purchaser — Character of Transaction — Par-
ties’ Intent — Determination. Where property is conveyed by a
deed absolute on its face, the character of the transaction-is fixed
at its inception as the consequence of the parties’ intent. The
intent of the parties to the transaction is determined by consider-
ing all of the circumstances surrounding the transaction.

Mortgages — Creation by Deed — Note Evidencing Debt —
Necessity. The absence of a note evidencing a debt on the trans-
action is a significant consideration in determining whether a
conveyance of real property by a deed absolute on its face creates
an equitable mortgage.

Insurance — Insured Status — “Insurable Interest” — What
Constitutes — Time of Loss — Necessity. A claimant is not
entitled to insurance coverage for damage to property unless the
claimant had an insurable interest in the property at the time the
damage occurred. In general, an insurable interest may not be
established by acts or transactions that postdate the occurrence of
the damage.

Insurance — Insured Status — “Insurable Interest” — What
Constitutes — Payment of Premium — Effect. By itself, the
payment of premiums for an insurance policy covering an item of
property does not establish an insurable interest in the property if
the property is owned by another party.

Insurance — Insured Status — “Insurable Interest” — What
Constitutes — Possession With Expectation of Ownership.
Mere possession of property with an expectation of future owner-
ship does not establish an insurable interest in the property.

Insurance — Insured Status — “Insurable Interest” — What
Constitutes — Contingent Future Interest. The mere possibil-
ity that an interest in property will arise, depending upon the oc-
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